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INSUEANCE- 



19 Q and if none, to liis executors, administrators, or 

II. ATJTHOEITY OF AGENTS, 128. assigns. All previous acts relating to friendlj' 

TTT Altering Constitution or Busi- societies were repealed and consolidated by 

XX.X. -tt- +. 11 r, a ‘> oti, M^SliranCOS. Ill 


& 11 c. 115, s. 2, and assurances, in 

' ' favour of relations, were limited to lOOL, but the 

IV. Amalgamation and Transfer of ^^^f parties under former acts were pre- 

BUSINESS. served. The assured paid the premiunis t ill. his 

// of Commny 132. decease, and died indebted, leaving liis widow 

a. ^n.en surviving :--Held, that the policy was good. 

1). Novation, 134; though it exceeded lOOZ., and that the widow 

V WTvnrxr tip was entitled to the sum assured, Jn. re, 

■V. W inW^ G- _• 31 Beav. 285 ; 31 L. .1., Ch. 825 ; 8 Jur. (X.s.) 

a, Jwnsdietion of Cow t, 14U. x. 802 ; 10 W. lb. 770. 


Business. 

a. Powers of Com^jany, 132. 
}j. Komtion, 134; 


V. WiNDING-UP. 

а, Purisdiotion of Cow‘t, 140. 

?) LiaMlUy of ContriM^^ 
o Claim and Proof of PoUey-Holders, Indisputable Policies.]— here an assunince 

б. ana iroij j j company holds out to the public that Us policies 

n I I indisputable, and a ])ohcy is elfci.ded 

d. OtJu f Matte)S,lo^. upon the faith of that_ represen ta.t ion, die com- 

VI. Foreign Companies, 154. panyis barred in equity from saying that the 

proposal for the particular policy stipulated that 
YIL Actions' by, 154. if it contained any untrue statement the policy 

should be void, and that it did contain an untrue 
A LIFE. statement. Wood v. Dwarrls, 11 Ex. 403 ; 2.) 

L J. Ex. 129 ; 4 W. II. 262, 

I. CONTEACT. rpQ ^ count on a policy of assurance, in which, 

Nature of.] — The contract of life assurance is after reciting that the plaintiffs, being interested 
a contract to pay a certain sum of money upon in the life of J., had caused to be delivei’ed to the 
the death of a person in consideration of the due company, with whom the policy was made, a 
payment of certain annual premiums during his proposal for assurance, whereby it was declared 
life Balhin^- IndPi and London that J. had not had any lit since childhood. 

C\h 15 C. B. 365 ; 3 C. L. R. 61 ; 24 L. J., C. P. Plea, that the declariTtion in the policy, that J. 
2 '18 Jur. 1024; 3 W. B. 116 — Ex. Ch. And had not had any ht since childho(pd, was untrue, 
see India and London Life Assurance Co. v. There was a replication, on equitable gioniids, 


nil assurance 


VI. Foreign Companies, 154. 
YIL Actions by, 154. 

A. LIFE. 

I. CONTRACT. 


Lalby, 4 De Gr. & Sm. 462. ‘ to the plea, that before the policy was entered 

It is not a contract of indemnity. II). into, the company circulated^ a prospectus, 

whereby they undertook that their policies should 
Validity.] — A condition that policies effected unquestionable except on the ground of fraud, 
on persons’ own lives, who should die by duelling and that the plaintiffs were induced to enter 
or by their own hands or by the hands of justice, juto the policy on the faith thereof. On the 
would become void so far as regards the personal trial, it appeared that such a prospectus was 
representatives of the person so dying, but would issued, hut no express proof was given that the 
remain in force only to the extent of any bona plaintiffs saw it, or were induced by it to make 
fide interest which might have been acquired by the policy. The jury found for the plaintiffs : — 
any other person under assignment by deed for Held, that there ' was no sufficient evidence to 
consideration or by way of security or indemnity, warrant this finding. On this part of the judg- 


cii the ground that it holds out an inducement 
to the " assured to commit suicide. Moore v. 


Reference to Foreign Law — Effect of.]- 


Woolsey, 4 El. & Bl. 243 ; 3 C. L. R. 207 ; 24 reference to foreign law in an Eiigiish contract 


L. J., Q. B. 40 ; 1 Jur. (N.S.) 468 ; 3 W. R. 66 


does not incorporate the foreign law, but merely 
affects the interpretation of the contract. Dover, 
Pc 'parte, Suse, In re, 56 L. J., Q. B. 552 ; 18 


Powers, Appointment, &c., of Birectors.]— A p^rte, Suse, In re, 56 L. J., Q. B. 552 ; 18 

person who effects a policy with a life assurance Q. B. D, 660 0. A. 

company in the ordinary course of business is 

not hound to inquire whether the persons signing Construction of.]— Where there is ambiguity 
the policy as directors have been legally in the terms of a policy of insurance, the maxim 


appointed directors, or are empowered to use the “Verba chartarum fortius accipiuntur contra 
seal of the company. It is sufficient if the proferentum” applies as a rule of construction, 
policy appears on the face of it to he consistent ^fotman v. Asnelior Assiminee Co., 4 C. B. (N.s.) 
with the articles of association of the company, 47(5 . 27 L. J., G. P. 275 ; 4 Jur. (N.s.) 712 ; 6 
and the acts of parliament imder which it is 44^ 
incorporated. County Life Ass%vrmwe Co., In re, 

39 L. J., Ch.471 ; L.R. 5 Ch.28S ; 22 L. T.537 ; As to Right of Assignee.] 

1S W.E.390. infra, col. 55. 


-See Coold Y. BlacI, 


— - By Friendly Societies.] — A society 
inrolied under 10 Geo. 4, c. 56, and 4 & 5 Will. 4, 
c. 40, cannot legally grant assurances on lives, 
notwithstanding rules authorising them to do so 
have been certified and allowed. Kelsall v. 
Tyler, 11 Ex. 513; 25 L. J., Ex. 153. 

A person under 10 Geo. 4, c. 56, and 4 & 5 
Will .*4, c. 40, effected a policy on his life in 
499L iy.y., payable on his decease to his widow ; 


Construction of Suicide Clause— Assignment.] 

—See City BanhY. Sovereign Life Assnranee Co., 
infra, col. 48. 

Benefit Society— Payment of Beath Allowance 
— Right of Administrator to Recover.] — The 

deceased, a member of an unregistered friendly 
society, had, upon making his application for 
admission to the society, signed a declaration 
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INSUEANCE— Li/c. 


iigreeing to be bound by the rules of the society, 
and authorising the deduction, from his wages of 
the sum specified in the rules for- securing to 
himself, or to his representatives in case of his 
death, the benefits of the society. The rule 
relating to the payment of death allowances 
empowered and authorised the committee to pay 
the allowance to such person or persons as in 
their discretion they might think fit ; and it 
further provided that the allowance should be 
paid to certain specified relatives in such propor- 
tions as the committee should determine, unless 
otherwise bequeathed by will, when it was to be 
paid to the person to whom it had been 
bequeathed ; that, where there were no surviving 
relatives and no special bequests, only the 
funeral expenses should be defrayed b}'' the 
society, and that where the allowance had been 
once paid, neither the committee nor the society 
should be liable to any further claim in respect 
-of it. Upon the death of the member intestate 
the society paid the amount of the death allow- 
ance to the defendant, his sister. The plaintiff, 
an administrator of the deceased, having brought 
an action against the defendant, to recover the | 
money so paid to her : — Held, that the rule 
constituted the contract between the member 
and the society as to the payment of the money ; 
that the death allowance was not the property of 
the member during his life, and in the absence 
■of a bequest by will was not assets for the pay- 
ment of his debts, and that therefore the plaintiff 
could not recover. Ashhy v. Costin, o7 L. J., 
Q. B. 491 : 21 Q. B. D. 401 ; o9 L, T. 224 ; B7 
W. E. 140 ; 53 J. P. 69. 

Time within which Notice to he given.] — See 

(jramhle v. AeeideMt Assurance 69., Ir. E. 4 C. L. 
.204, infra, col. 82. 

Notice of Accident within Seven Bays — 

(Omission to give.] — A policy was imade subject 
to a condition that in case of fatal accident 
:notice thereof must be given to the insurers 
'Within seven days. It wors impossible to give 
notice within the seven days : — Held, that notice 
was not a condition precedent to the right to 
recover. 8tonelum, v. Ocean, ItaiVway and 
^General Accident Tnmmnce Co., infra. 

Notice of Beath — Medical Keport — 

Instantaneous Death.] — A policy of insurance 
against accident was made subject to the condi- 
tion inter alia that in the event of any accident 
to the assured he, or his I’epresentatives, should 
'give notice thereof in writing to the company 
within ten days after its occurrence, stating the 
number of the policy, nature and date of the 
injuries, place where, and manner in which they 
were received, extent of disablement, and name, 
address, and occupation of the person injured, 
and also within fourteen days of the accident, 
forward to the head office a written report from 
the assured’s medical attendant, wdio sliould be 
.a duly qualified and registered .medical practi- 
tioner, of the facts of the case, and nature and 
-extent of the injuries received and the condition, 
provided, that unless it were complied with, as 
to time and. otherwise (time being of the essence 
of the contract) no person should be entitled to 
claim under the contract Held, that the omis- 
sion to give notice of death within the prescribed 
time, even when death was instantaneously 
•caused by an accident, was an answer to a claim 
.made upon the policy. Ga-mhle v. Accident 
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Assura^nce Co. (supra) followed. Patton v. 
Emjjloyers' Liability Assurance Co., 20 L. E., Ir. 
93. 

Held, also, that it was not necessary that the 
notice should be given by the legal personal 
representatives of the assured, but might be 
effectually given by any person appointed by the 
assured for the purpose, or (per Murphy, J.) by 
any person acting on behalf of the persons 
interested in the policy. Ib. 

Held, also, that any excuse for not forwarding 
the medical report as, e.g., that there was no one 
in medical attendance on the assured, should be 
specially pleaded and proved, when the company 
rely on the condition. Ib. 

Conditions — Onus Probandi — Duty of Insur- 
ance Agent — Payment by Notes.] — The condi- 
tions of policies of life assurance were — first, that 
a policy should not be in force until the first 
premium was paid ; and secondly, that if a note 
were taken for a premium, and such note were 
not paid when due, the policy should become 
void at and from default. A proposal was 
received by the appellants, and notes given to 
an agent for premiums. The agent indorsed the 
notes, and appended his personal guarantee, 
waiving protest. The notes were discounted by 
the agent, but dishonoured at maturity. The 
agent Avrote to the appellants’ manager that he 
had mailed a note for these and other ]:>remiums, 
and the manager acknowledged the letter, stating 
that he would hold the note as requested. The 
company subsequently cancelled the policies, and 
refused to register assignments to the respondent, 
on the ground that the policies wei'enot in force. 
The agent deposed that, according to the usual 
course of business, his note sent to the manager 
was not in discharge of premiums, but evidence 
that the premiums were due. On the death of 
the assured the respondent sued the appellants 
for the policy-moneys : — Held, that though the 
notes were accepted hj the agent in payment of 
the premiums, the condition applied on their 
non-payment and the policies became void ; that 
the onus of proof that the notes were placed in 
the hands of the agent, as agent for the assured, 
to raise money by negotiating them, lay with 
the respondent and had not been discharged ; 
and that, according to the principle of Acey v. 
Fernie (10 L. J., Ex. 9 ; 7 M. A W. 151), the 
dealings between the company and their agent as 
regarded the assured w’ere res inter alios, and 
afforded no presumption of an intention to treat 
the agent as acting not for his true principles, 
but as representing the assured. London and- 
Lancashlre Life Assurance Co. v. Flemmg, 66 
L. J., P. C. 116 ; [1897] A. C. 499— P. G. 

Condition against Assignment.] — See Turcan, 
In re, infra, col. 51. 

Suicide Clause — Assignment.]— See City 

BanliY. Sove/rely n Life A.mira. nee 6i>.,post, col. 48. 

See also VI. EepeESENTATIOKS AND DE- 
CLARATIONS. 

11. POLICY. 

Nature of.] — ^Policies of insurance are securities 
for money within 1 A 2 Viet. c. 110, s. 12. Stohoe 
V. Coioan, 29 Beav. 637 ; 30 L. J., Gh. 882 ; 7 Jur. 
(N.S.) 901 ; 4 L. T. 695 ; 9 W. E. 801. 

Authority to Effect.] — B. and S. having been 
directed by the defendant to effect an insurance 

1—2 
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on Ms life in his own name or in the names of 

B. and S.. to whom he was indebted, etfected an L. J., Oh. 22o ; 4 Jnr. Ilh9 ^ t V. . * . 

insurance in the names of B., S. and a third And see VII. PREMIUMS, iiitra, co . o . 

person, whom they had taken into partnership : i <;V/> rrifrq TV 

—Held, that they had no authority for effecting Delivery up of— Ko Interest.]— ;S66 in ti a, I\ . 

the insurance in the three names ; and the col. 8, Ixterest. 
defendant haA'ing never acknowledged the trans- 
action, that they could not recover from him the RE-INSURANCE, 

amount of the premiums paid on the policy. , . , „ 1 

Bemm v, Fltzfferald, 6 Bing. (N.c.) 201; 8 Life dropping before Policy 
Scott, 460 ; 9 L. J., C. P. 153 ; 4 Jur. 88. insurance company offered to anothei, b\ waj ot 


action, that they could not recover from him the nj^ RE-INSURANCE, 

amount of the premiums paid on the policy. , . , „ 1 

Bemm v, Fltzfferald, 6 Bing. (N.c.) 201; 8 Life dropping before Policy oompleted.^^-^^^^^^^^ 
Scott, 460 ; 9 L. J., C. P. 153 ; 4 Jur. 88. insurance company offered to anothei, b\ Avaj ot 

re-insurance, a part ot a larger polic}^, stating 
Mistake.]— If upon a proposal and an agree- that another part would be i-etained. The offer 
ment for a life insurance, a policy is drawn up was accepted by the secoml ^ 

by the insurance office in a form which differs investigation into the life, but betore tiie 
f rom the terms of the agreement, and varies the re-insurance was compieteclt he first company hat I 
rights of the parties assured, equity will inter- parted with all the remainder ot the policy, 
fere, and deal Avith the case on the footing of The life fell soon afterAvards Held, that the 
the agreement, and not on that of the policy, first company \vould be relieved in equity agaiM 
Collett V. MornsoH, 9 Hare, 162 ; 21 L. J., Ch. the re-insurance. Tmil \\ Bariw/.ixitm, col. 21. 

erroneous statement was made to a "I 

company by or through their agent, as to A.’s V n r 9 07 frn mVh ^ ^ ’ 

interest in his sons life ; upon which the com- 183 i 27 L. J., Q. L. 297, infia, col. 32. 


!iS M.J .«»U.d ]-i 

refused to pay the sum insured. A bill filed in of the A. assurance company eff.ecttd on ^ohalt 
equity by A.^to have the mistake rectified was of that company a cross msuraiice with the 1>. 
dismissed, because the evidence did not shew company on a life as an iridemmty again^ one 
distinctly Avhether the mistake arose from the effected Avith the A. company. Afterwards, tlie. 
agent’s inadvertence, or from his having l>eeii polic^y with the A. company was cance led, but 
misinformed by A. Parsons v. BUjmdd, 13 Sim. tjie director coiitiiiued to keep up the othei until 
518 ; 15 ,L. J., Ch. 379 : 7 Jur. 591. lite droiiped :-Held, that a bill filed by he 

B. company to have the policy effected Avitli that 

Eepayment of Premiums.] — R. and K. company dellA-ered up, and to stay an action 

entered into negotiations Avith C., the London upon the policy, was not demurrable*. Indm 
agent of a Scottish company, for effecting a mut Londim Llj-e^As^ Co. v. JJalon, 4 He 

policy on the life of H., a merchant ; and it Avas Ct. k Sm. 462 ; 15 Jur. 982. 
verbally agreed betAveen R. and K. and C. that .. 


the policy should be granted, authorising the 
assured to make yoyages to the ports of Morocco 


Custom as to Representations on Re-Insurance.] 

-See Foster y. Mentor Life Assurance Co., infra, 


and other ports in the Mediteifanean, Africa and VI. Representations and Declarations,. 
Asia. A Avritteii proposal, in the handwriting of col. 20. 
one of the iiartners R. and K., Avas communicated 

by C. to the company in the following terms, jy, INTEREST, 

differing by mistake, as R. and K. allegeil, from 

the agreement they had preyiously made Avith Name of Parties.] — By 14 Geo. 3, c. 48, s. 2, ai 
C. : ‘‘ H. to be at liberty to visit on business life policy in Avhich there is or are not inserted 
Tangiers, or any other port Avithin the Meditcr- the name or names of the person or pei'soiis. 
raneari, AAfithout subjecting himself to any extra interested therein, or for Avhose use, benefit, or 
premium, or haying to apply for a licence ; but on Avhose account the policy is made, is. 
it is understood that he is not to reside out of unlaAvful. A husband, whose Avife Avas a ininor 
Europe, at any place in the Mediterranean, and entitled to a sum of money on attaining 
beyond the period of three months, or to go to her majority, applied to her trustees for an , 
the interior of Asia and Africa ; the above advance, AA'hich they agreed to make ^ u])on 
memorandum to be indorsed on the policy.” having the repayment of it secured by J. in the 
A. policy was accordingly granted, Avhereby event of the Avife dying before attaining, tweiity- 
2, OOOZ. Avas assured to R. and "K. after the death one. J. having consented to become security 
of H., with a proviso that in case H. should upon condition that an insurance was effectetC 
(lepai't beyond the limits of Europe the policy on the life of the Avife, a policy Avas executed by 
should be void. A memorandum was indorsed an insurance company AAdiich Avas expressed to., 
on the policy to the effect that, notwithstanding be made betv^een them and the Avife, avIio was. 
the restriction contained in it, H. should enjoy described as a married AAmnan. Neither tlm 
such liberty as mentioned in the proposal. H., name of the husband nor that of any other 
in the course of his business, Aisited Casa Blanca, person besides the AAufe AA^as inserted in the 
on the Atlantic coast of Morocco, south of policy as being interested in it Held, that the 
Tangiers, and died there before he had resided policy Avas void, as not contaiiimg the name of 
thr<3c months. The court refused to rectify the the husband or other person interested in it. 
policy as against the company, so as to exi>ress Frans v. BUjnold^ 38 L. J., Q. B. 293 ; L. R. 4 
the true agreement betAveen R. and K. and 0., Q. B. 622 ; 20 L. T. 659 ; 17 W. R, 882. 
but declared the policy to be not binding on The 14 Heo. 3, c. 48, docs not prohibit a policy 
either R. and K. or the company, and ordered from being granted to one person in trust for- 
the premiums Avliich they had paid to be refunded, another, AAdicre the names of both persons 
as having been paid by mistake, and the policy appear upon the face of the instrument ; nor- 
to be delivered up to the company. Fotcler v. does the effecting of such an insurance' in any 
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way contravene the policy of the statute. Collett 
V. 3Iorrlwn, 9 Hare, 162 ; 21 L, J., Ch. 878. 

Under 14 Ureo. 3, c. 48, s. 2, in every policy on 
the life of another, whether bona fide, or a 
.gaming or a wag’er policy, the name of the 
person interested in such policy must be inserted 
■therein at the time of making, as that of the 
person interested ; otherwise the policy is void. 
Jlodson V. Ohsercer Life Amir a nee Soewty^ 

.8 El. & Bl. 40 ; 26 L. J., Q. B. 303 ; 3 Jur. (N.S.) 
1125 ; 5 W. R. 712. 

What is Sufficient.] — Every man is presumed 
to have an interest in his own life, and in every 
part of it ; therefore an executor suing on a 
policy effected by his testator on two years of 
his life, is not bound to shew that such testator 
had any special reason for making such limited 
insurance. Wainicrkjlit v. Bland^ 1 M. & Bob. 
481 ; 1 Tyrw. & G. 417 ; 1 Gale, 406 ; 1 M. & W. 
52; 5 L. J., Ex. 147. 

Where A., having no interest in the life of B., 
induces him to cause a i)olicy to be effected in 
his (B.’s) name ; A. finding the funds for the 
premiums, and intending, by assignment or 
otherwise, to get the benefit of the policy 
himself, so that it is substantially the policy 
of A., such policy is void, as a fraudulent evasion 
of the statute. Ih, 

To an action by the executrix of J. S., on a 
policy, by which a company agreed with him to 
pay to his executors 2,000h on his death, a plea 
that the policy was made by T, S. in the name 
of J. S., but for the use and benefit of T. S. and 
not for the use or on account of J. S. ; that T. 8. 
had not any interest in the life of J. 8. ; and 
that the policy was a wagering policy, whereby 
the policy was void, is a good plea. \S7iillin// v. 
Aecidental Death Inmrance Oo.^ 2 H. ic N. 42 ; 
26 L. J., Ex. 266 ; 5 W. B. 567. 

Although where an insurance is really effected 
by the party insured, the mere circumstance 
that another party pays the premiums may not 
be conclusive, or even per se sufficient evidence 
to warrant a jury in finding that the interest 
was not in the insured ; yet where the insurance 
is effected the party nominally insured, at 
the instance and for the benefit of another who 
is to pay the premiums, and in pursuance of an 
arrangement between them, under which he 
immediatel}^ secures the sole benefit of it (by 
assignment or bequest), the evidence will be so 
conclusive that the interest is really in the third 
party (so that the policy is void for not having 
been in his name), that the court will set aside 
a verdict for the plaintiff in an action by him or 
his representatives upon it. Shlllino v. Acai- 
dcmtal Death Imuranae Co., 27 L. J., Ex. 16. 

An insurance against death by accident is 
within the statute as to interest. Shilluiff v. 
Aecidental Death Lmiranee Co., post, col. 82. 

A wife making an insurance on her husband’s 
life, need not prove that she was interested 
therein. Meed v. Moyal Exchange Assurance Co., 
Peake’s Ad. Gas. 70. 

Policy on Life of Husband^ — Trust for Wife 
and Pamily,]— cases infra, col. 62. 

By Pather on Son.]— A father effected a policy 
in the name and on the life of his son, in which 
he had no insurable interest, under circumstances 
which satisfied the court that he intended it for 
his own benefit. The son died intestate and the 
father took out administration to his estate, and 


the insurance company paid the money assured 
by the policy to him : — Held, that although as 
between the insurer and the company the policy 
was illegal and void under 14 Geo. 3, c. 48, yet, 
as between the father and the estate of the son, 
the father was entitled to retain the money foi: his 
own benefit. Worthington v. Cmtls, 45 L. J., Oh. 
259; 1 Ch. B. 419; 33 L. T. 828; 24 W. B. 221— C. A. 

In order to render a policy valid within the 
meaning of the act, a party for whose benefit 
it is effected must have a pecuniary interest in 
the life or event insured ; and therefore a policy 
effected by a father on the life of his son, he not 
having any pecuniary interest therein, is void. 
Halford v. Eyiner, 10 B. & C. 724 ; 8 L. J. (o.s.) 

K. k311. 

Debtor and Creditor.] — A creditor may insure 
the life of his debtor to the extent of his debt. 
God,mll V. Boldero, 9 East, 72. 

But where a policy effected by a creditor on 
the life of his debtor is valid at the time it is 
entered iiito, the circumstance of the interest of 
the assured in such life ceasing before the death 
happens does not invalidate it, by reason of the 
provisions of the 14 Geo. 3, c. 48. Dallry v. 
India and London Life Assurance Co., 15 C. B. 
365 ; 3 C. L. B. 61 : 24 L. J., 0. P. 2 ; 18 Jur. 1024 ; ' 
3 W. B. 116— Ex. Ch. 

A. being entitled to stock contingent upon his 
attaining thirty, assigned his interest to B., who 
proposed to effect a policy with a mutual assur- 
ance company upon the life of A., then in his 
twenty -ninth year, at the same time declaring 
that his object was to insure against a twenty 
months’ contingency. The company advised a 
policy for two years as sufficient to cover the 
risk, to which B. assenting, a policy for this 
period was granted, and the premium paid. A. 
attained thirty, and died within the two years : — 
Held, that the policy was not void within 14 
Geo. 3, c. 48. Laio v. London Indi 82)111x11)16 Life 
Policy Co., 3 Eq. B. 338 ; 1 Kay & J. 223 ; 24 

L. J., Ch. 196 ; 1 Jur. (N.S.) 178 ; 3 W. B. 154. 

An army agent, to whom an officer was largely 

indebted on the balance of their account, effected 
in his own name policies on the life of the officer, 
and in the books kept by the army agent the 
account of the officer was charged with the 
premiums paid and with interest on the balances, 
including the premiums. The officer was aware 
that the policies had been effected, but there 
Avas no evidence that the account had ever been 
shewn to him, or that he knew that he was in 
the account charged Avith the premiums : — Held, 
that the army agent was, under the circum- 
stances, entitled to retain the sums received 
upon the policies after the death of the officer, 
and was not liable to account for them to his 
representatives, Bruce y. Garden, 'dd Jj. J Ch. 
334 ; L. B. 5 Ch. 32 ; 22 L.T. 895 ; 18 W. B. 384. 

~ — Option of Debtor to Purchase.]— A debtor 
arranged with his creditors for payment of his 
debts by instalments, to be further secured by a 
policy on his life to be effected by the creditors, 
who were to pay the premiums and to assign 
the policy to the debtor on payment of their 
debts and ail premiums paid Avith interest. All 
the instalments except the last having been paid, 
and another premium on the policy being about 
to become due, the creditors offered to assign it 
to the debtor on being repaid the premiums paid 
by them with interest, but the offer was declined, 
and the creditors paid the premium, and the 
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debtor paid the last instalment of his debts, respect of the child Held, that the plaintiff 
Shortly afterwards the debtor died, and his exe- had an insurable interest in the child's^ life, and 
ciitrix filed a bij.1 claiming to be entitled to the was entitled, in the absence of any objection as 
Slim assured on payment to the creditors of the to the amount in fact expended by her, to recover' 
money paid by them for premiums with interest, the amount of the policy. Barneti v. London, 
A demurrer for want of equity was OA’er ruled by LJdinJnmjli and Glasaow Assuraniee Co., [185)2 
Malins, V.-C.. but allowed oh appeal. Lewis 1 Q. B. 864. 

V. Jr/w/, 44 L. J., Ch. 259 ; 31 L. T. 571— 

X, JJ. ' (jrantee of Annuity.] — The grantee ot^ an 

annuity, covenan ted to be paid to him in consider- 

Amount of Interest.] — A promise by a ation of a sum of mone}^ advanced by him to the 

creditor to a debtor that payment of the debt grantor, insuretl in his own name the life ot tlie 
shall not be enforced daring his (the creditor’s) grantor, the annuity having apparently been 
lifetime, is not sufficient (without any consider- calculated so as. to coAnr the amount of premium 
ation or circumstance to make such promise for such insurance if eft'ected. The grantor, in 
binding) to confer upon the debtor an insurable pursuance of the contmct, duly repurchased the 
interest in the life of the creditor. Ilehden v. annuity, and extinguished by payment all his 
West, 3 B. & S. 579 : 32 L. J., Q. B. 85 ; 9 Jur. obligations to the grantee Held, that the policy 
(N.s.) 747 ; 7 L. T. 854 : 11 W. E. 422. effected on the life of the grantor, and the bonuses. 

A contract between a master and a servant for thereon, were the property of the gi’antee of the 
seven years’ service, at a fixed salary, is sufficient annuity. Xnmv v. Turner^ 39 L. J., Ch. 750:., 
to create such an interest, but to the extent only L. E. 5 Ch. 515 ; 23 L. T. 227 ; 18 W. E. 873. 
of so much of the period of seven years as The grant of an annuity with a right of repiir-- 
remained at the time of the effecting of the cliase on payment of the consideration-money 
policy, Ib. " . and all arrears of the annuity, does not create 

Where a person, having an insurable intei est the relation of debtor and creditor so as to give 
in the life of another, insured such life to the the grantor, upon repurchase of the annuity, 


full extent of his interest in more than one com- 
pany, from one of which, at the falling of the 
life insured, he received payment of the amount 
for which the policy was effected : — Held, that 
he was precluded by the terms of s. 3 of 14 Geo. 
3. c. 48, from recovering or receiving more from 
the others. Ih. 

If A., being indebted to B., dies, and 0. agrees 
to pay the debt by instalments in five years, A. 
has an insurable iutorest in the life of C. for 
those live years. Vo?t Linde nan v. Desboronqli. 
3 C. P. 353 ; 8 B. & C. 586 M. k Ey. 45*; 7 
L, J. (O.S.) K. B. 42. 


Debtor’s Wife.] — A debtor and wife 

joined in an assignment of a chose in action of 
the wife to a creditor of the husband to secure 
300/., owing by the husband. The creditor after- 
wards insured the life of the Avife for 200/. The 
chose in action was not reduced into possession 
in the lifetime of the wife. The wife died, and 
tlie creditor received from the insurance office 
the 200/. : — Held, that, if the creditor had no 
insurable interest in the life of the debtor’s wife, 
the <lebtor could have no claim to the applica- 
tion of the sum assured towards the payment of 
his debt ; that here the creditor had such insur- 
able interest, but the risk ceased at the death of 
the wife, and that the money afterwards paid 
by the insurance office, being paid in their own 
Avrong, the debtor was not entitled to have it 
aj^plied in reduction of his debt. ILemon v. 
Llaokwell, 4 Hare. 434 ; 14 L. J., Ch. 329, 


the light to a policy effected by the grantee on 
the life of the grantor as a security or indemnity 
or, after the death of the grantor, to entitle his. 
reiiresentatives to the surplus proceeds of the. 
policy aftei’ satisfaction of the consideration- 
money, } nd all arrears of the annuity. I^reston v„ 
Xecle, 12 Ch. D, 760 ; 40 L. T. 303 ; 27 W. E. 642. 

In 1822, in consideration of 600/., A. and B., . 
his wife, granted to C. an annuity of 64/. 7.s*. O/'/* 
for ninety-nine years if B. should so long live. 
By the same deed the rents of copyhold property 
to whicli B. was entitled, were granted dui*ing 
her life to C.,,with a covenant to surrender from 
and after B.‘s death to the use of C., and power 
to C. to sell in case the annuity shouhl be in 
arrear. The deed contained provisions that any 
extra premiums to become jjayable at the office 
where B.’s life should be insured, should be paid 
by A., and a power to A. to repurchase the 
annuity at any time after three years on j)ayinent 
to C. of 600/. and all arrears of the annuity. On 
the day before the date of the deed liy which the: 
annuity Avas granted, C. insured B.’s life for 
600/. at an annual premium of 16/. Is. <6d. The. 
copyholds Avere surrendered, and C. by himself 
or his representatives since his death, had been 
in possession since 1828. A. died in 1858, and 
B. in 1869 : — .Held, as betAveen the representa- 
tives of C. and B., that the surplus proceeds of. 
the policy effected by C. on B.’s life after satis- 
faction of the 6007. and all arrears of the 
annuity, belonged to the representatives of G. and 
not of B. Ih. 


— Executor.]— -An executor has a sufficient 
interest to enable him to make assurance in his 
oAvn name, on the life of a person Avho has 
granted an annuity to the testator, Tidswell v. 

Peake, 151. 


Step-sister— Maintenance. ]— In an action 
to recoA-er the amount of a policy of insurance 
uinm the life of a child, the plaintiff’s step-sister, 
eAudence AAns given of promise made by the plain- 
tiff to the mother of the child to take care of the 
child and help to maintain it. JSTo objection Avas 
behalf of the defendants that the plain- 
tiff; had not in fact incurred any expenditure in 


Trustee.] — An equitable interest is insurable 
and both the trustee and the cestui que trust 
have an insurable interest, the former in respect 
of his legal interest, and the latter in respect of; 
the equitable interest. Hong lit on, Ex parte, 17 
iVes. 258 ; 11 E. E. 73. 


Surety on Co-Surety.]— A. and B. jointly exe- 
cuted a bond as a collateral security for the 
repayment of 300/. and interest. A. effected a, 
policy of insurance on B.’s life Held, that the. 
policy was not void Avithin 14 Geo. 3, c. 48, B. 
being, for the purposes of the policy. A.’s. 
debtor to the extent of half the debt secured 
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by the bond. Branford y. Saunders, 25 W. B. But where there is a presumption, from the- 
650. ■ dealings and transactions between the parties, 

that the policy was effected with the privity and 
Loan hy Insurance Company.] — To an action concurrence, and on account of B., for the pur- 
agaiiist a surety on a bond, he pleaded that the pose of securing a debt due by B. to a third 
obligees -were members of an insurance com- party for which A. is security, the onus Is 
pany, and that it was agreed between them and thrown upon A. of rebutting that presumption, 
the principal in the bond, that the former should I h. 

advance B50L, the moneys of the company, to One of the makers of a joint and several 
be repaid by instalments, with interest and promissory note, who was a surety for the 
costs ; and that the latter should effect a policy other, effected an insurance on the life of the 
on his own life in the company, in 800Z. at the latter, with his privity and concurrence, for mi 
annual premium of 26/. 2s, %d., to be payable amount equal to that secured by the note. The 
thereon, being for the benefit of the company ; principal died, having appointed the surety his 
the 800/. being greater by 200/. than was neces- executor, and the surety received the insurance 
sary for securing to the obligees, as trustees for money : — Held, that to "the extent to which it 
themselves and the other members of the com- was not required for indemnifying the surety 
pany, the repayment of the 350/., and should it ought to be applied in payment\)f the deb£ 
deposit the policy with the obligees as a collateral S. C., on appeal, 5 De G. M. & G. 823. 
security for the repayment of the 350/., and that 

the party borrowing, with his sureties, should Satisfaction of Debt — Policy Moneys.] — Pay- 
enter into the bond to the obligees, as trustees merit to a creditor by an assurance compan^y of 
for themselves and the company, in the penalty the amount of a policy on the life of the debtor, 
of 700/., subject to a proviso limiting the amount is not pro tanto, a satisfaction of the debt of the 
ultimately recoverable thereon to 500/. ; — Held, latter. Mumphrey v. Arabin, LI. & G. 318. 
that the policy vms not a wagering policy within 

14 Geo, 3, c. 48. Downes v. Green, 12 M. & W. Ee-insurance — Original Policy Cancelled.] — 
481 ; 13 L. .L, Ex. 159 ; 8 Jur. 899. Bee India aiul London Life Assurance Co, v. 

Dalhy, ante, col. 8. 

Benefit of Wife and Children — Appointment 

of Trustee — Title of Petition.] — A petition Friendly Society — Insurance by one having 

(presented since the coming into operation of the no Interest.] — See Brown v. Freeman, 4 De G. 
MaiTied Women’s l^roperty Act, 1882), for the & Bm. 444. 
appointment of trustees of the proceeds of a life 

policy effected by a husband under the provisions Belivery up of Policy — No Interest — Eq[uit- 
of the Married Women’s Property Act, 1870, for able Jurisdiction.] — Semble, that a court of 
the benefit of his wife and children, ought to be equity will not entertain a bill for the delivery 
entitled in the matter of the act of 1882. up of a policy of insurance on the ground of want 
Soutar's Policy Trust, In re, 54 L. J.. Ch. 256 ; of insurable interest. Dcshorouyh ^y. CurUwis, 3 
26 Ch, D. 236 ; 32 W. K. 701. ' Y. & Coll. 175 ; 1 Jur. 740. 

Appointment of Trustees — Birection to Proof in Bankruptcy— Deduction of Policy 

Trustee to exchange Policy.] — The defendant Moneys received,] — Contingent interest assigned 
effected a irolicy on his life for the benefit of to secure in pai‘t a debt exceeding the value of 
his wifeand cluldreii uiider s. 11) of the Married the interest. The assignee insures against the 
Women’s Propert.y Act, 1870. He became bank- contingency ; and upon its taking effect receives 
rupt and mentally deranged, and was unable to the sum insured : — Held, upon the bankruptcy 
pay the premuims. By the rules of the insurance of his debtor, that the sum so recovered must be 
society the policy could be exchanged for a fully deducted from his proof. Andrews, Ur jjartOf 
paid-up policy -of smaller value, and thus pre- 2 Bose, 410 ; 1 Madd. 573 ; 16 B. E. 263. 
served from lapsing. The wife and only child 

of the defendant brought this action, claiming Purchase — Contingent Title,] — xlction on a 
the appointment of a trustee of the policy, and dee.l for non-payment by the defendant, as 
that such trustee might be authorised to surety, of certain annual premiums in respect of 
exchange the policy for one fully paid-up : — a policy effected on the life of G. E., and 
Held, that the court under its general juris- assigned by him to the plaintiff. Pleas, first, 
diction had power to appoint two trustees ; and that before the assignment, and in the lifetime 
judgment was given to that effect, and otherwise of G. B., it was, by an agreement in waiting 
as claimed. Sahultze v. Schultze, 56 L. J., Ch. between G. ¥. and the plaintiff, after reciting 
356 ; 56 L. T. 231. that G. F. was in’ expectation of becoming 

devisee in fee-simple, under the will of G. 8.,. 

Ireland— 29 & 30 Viet. c. 42.] — Before the of a messuage and premises, agreed that in 
29 & 30 Viet. c. 42, it was not necessary for a consideration of 500/. then paid, and 1,500Z. to 
party insuring in Ireland to have any interest in be paid on the 11th of October then next, G. F. 
the life assured. See British Assuranae Co, v. would within three calendar months after the 
Magee, Cooke & Alcock, 182. S. P., Anon., 3 decease of G. S., in case he should become the 
Law Bee. (n.s.) 108. devisee of the messuage and premises, convey 

and assure the same to the plaintiff, his hems. 

Creditor Insuring Life of Debtor — ^Eigbt of and assigns, subject only, &:c., and in case G. ¥. 
Debtor’s Eepresentatives.]— If A. effects a policy should not become such devisee in fee^ simple, or 
of assurance upon the life of B., to cover a debt should not be able to make out a sufficient title 
due to him from B., or if A. effects a policy in to the messuage and premises within three 
the name of B-, in whose life he has no interest, calendar months, the 2,000/. was to bc^ repaid 
the representatives of B.’s estate can have no by G. F. without interest. That, as a further 
claim upon it. Lea v. Hinton, 19 Beav. 324. security for such repayment, the policy was 
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assigned to the plaintiff, subject to an agreement 
by the plaintiff to re-assign the same to Gr. F., in 
case the conveyance contracted for should be 
perfected ; that G. F. further agreed to pay the 
premiums becoming due on the policy, and to 
X)rociire the defendant and another to enter into 
a sufficient assurance for the payment of such 
premiums ; that afterwards and in the lifetime 
< f G. S. the defendant G. F. and another 
executed the assignment in the declaration 
mentioned, in pursuance and part performance 
of the agreement, whereby the agreement and 
deed in the declaration were void. The defen- 
dant’s third plea stated an agreement and deed in 
the same terms as the first plea, and concluded by 
alleging that at the time of making the contract 
the defendant was not the heir-at-law of G. S., 
nor had he then or at any time an}’’ interest in 
the event, or in the life and death of G. H., 
whereby and by force of the 14 Geo. 3, c. 48, 
the agreement policy and assignments were each 
of them void : — Held that the pleas were bad. 
Coolie V. Field, 15 Q. B. 460 ; 19 L. J., Q. B. 
441 ; 14 Jur. 951. 

^ Wagering Policy — Eeturn of Premiums.]— 

See Howard v. Rpfm/e Friendly Society, infra, 
col. 41. 

Insurance of Debtor’s Life — Amount receivable 
under Policy.] — One who insures his debtors life 
for his debt and pays the premiums, is not 
entitled to more than he expends, unless an 
intention to that effect is shewn. Siinpron v. 
Wadlter, 2 L. J., Ch. 55. 

Y. RISK INSURED. 

Period.] — On an insurance on a man’s life for 
a yeai’, if, some short time before the expiration 
of the term, he receives a mortal wound, of 
which he dies after the year, the insurer will 
not be liable. Loclu/er v. Ojfiey, 1 Term Rev). 
260; 1 R. R. 194. ^ 

^ Capital Punishment— Liability of Insurers.] — 

See Am'wahle Society v. Bolland,^ infra, col. 75. 

^ In the policies effected by the Amicable 
Society, there is no exception as to death by 
the hands of justice ; a person insuring his life 
in that office, afterwards suffered death for a 
criminal offence, the policy was not thereby 
avoided. Bolland v. Blsiiey, 3 Russ. 351. 

Effects of Injury caused by Accident.”] 

The assured under a policy granted by the 
defendant company against ‘vdeath from the 
effects of injury caused by accident,” fell and 
<lislo<*ated his shoulder. He was at once put to 
bed and died in less than a month from the 
< late of the accident, having been all the time 
confined in his bedroom. In a case stated in a 
reference under the defendanW special act the 
umpire found that the assured died from pneu- 
monia caused by cold, but that he would not 
have (lied as and when he did had it not been 
for the accident, that as a eonsequence of the 
accident lie suffered from pain and was rendered 
restless, unable to wear his clothing, weak, and 
unusually susceptible to cold, and that his catch- 
ing cold and the fatal effects of the cold weie 
both (lue to the condition of health to which he 
had been rediuicd by the accident : — Held, that 
tlie (Iciftli of the assured was due to the “effects 
of nijury caused by accident” within the mean- 


ing of the policy. Zntt v. Bmlway Passengers 
Assurance Co., 58 L. J., Q. B. 191 22 Q. B. D. 
504 ; 60 L. T. 297 ; 37 W. R. 477. 

Exceptions — Accident caused by “ Exposure 
of the Insured to Obvious Risk.”]— See Cornish 
v. Aocident Bmiranee Co., 58 L. J., Q. B. 591 ; 
23 Q. B. D. 453; 38 W. R. 139-0. A. ; infra, 
col. 87. 

Death occasioned hy Poison taken Accident- 
ally.]' — By a policy of insurance the company 
agreed to pay l,000h to the repi'csentatives of 
the person insured if “the insured sliall sustain 
any personal injury caused by accidental, 
external and visible means within tlie intention 
of this policy and provisions and coiiditioiiB 
thereof, and the direct effects of sucli injury 
shall occasion the death of the insured within 
three calendar months from the happeniiig of 
such injury.” The policy also contained "'the 
following ijroviso : “ The insured shall not be 
entitled to make any claim under this policy 
for any injury from any accident-, unless such 
injury shall be caused by some outward and 
visible means. . . . And 'that this insurance 
shall not extend to death by suicide, whether 
feloni(uis or otherwise, or to "any injury caused 
by or arising f rom natural disease or weakness, 
or exhaustion consequent upon disease, or by 
any medical or surgical treatment, or operation 
lendered necessary ' by disease, although such 
death may have been accelerated by accident, 
or to any death or injury caused by*(;liielling or 
fighting, or any otlier breach of the law on the 
l)art of the insured, or by poison or intentional 
self-injury.” While the i)olicy was in force the 
insured, by accident, drank some poison in 
mistake for medicine, which he was in the habit 
of taking, and died from tlie effects Held, that 
the accident came within the i)roviso, and’ that 
the representatives of the insured were not 
entitled to recover. Cole v. Accident Insurance 
Co., 61 L. T. 227. 

“Within the United Kingdom.”] — A 

policy of insurance covered death caused by 
accident hai:)pening within the United Kingdom. 
The assured was accidentally drowned in Jersey. 
In an action on the policy Held, that the 
accident happened within the United Kingdom. 
Stoneham. v. Ocean, liailway, and General 
\ Accident Insurance Co., 19 Q B D '>81 • 57 
L. T. 236 ; 35 W. R. 716 ; 51 J. P. 422* ^ ' 

Suicide.]— A party covenanted “to do and 
perform all such, acts, matters, and things as 
should be requisite for continuing and keeping 
on foot a policy ” : — Held, that this covenant 
could not be read negatively, as if he had cove- 
nanted to do no act whereby it would become 
void ; and therefore, that the covenant was not 
broken by the suicide of the covenantor, whereby 
the policy became forfeited. Bor may y. Bor ro- 
dmle, 10 Beav. 335. S. C., 5 C. B. 380 : li Jur. 

An office stipulated that the policy should be 
void, if the assured should ‘‘ die on the seas or go 
beyond the limits of Europe, or enter into the 
naval or military service, or die hj his own 
hands, or by the hand of justice, or by duelling.” 
The insured had been observed for some time to 
be iabcuiring under dejection of spirits, though 
he portormed his vari(ms duties as usual. With- 
out any apparently direct cause, he fiung himself 
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from Vanxhall bridge into the Thames, and was v. Bcliwabe^ 3 C. B. 437 ; 2 Car. & K. 134 ; 17 
drowned. The office refused to pay the policy L. J., C. P. 2 — Ex. Ch. 

which had attached ; defending that the case A policj^ contained a proviso, that if the 
■came within the terms of the proviso which insured should commit suicide the policy should 
I'eleased them if the insured died by his own be cancelled by the return of the premiums, 
hands. The jury found specially these facts except the policy should have been legally, 
following: — First, the death under the circum- assigned: — Held that “commit suicide” was 
stances ; secondly, that the 'deceased leaped from equivalent to “die by his own hand,” without 
the bridge voluntaril^y, knowing that the result reference to the moral state of mind of the 
nf his act would be his death, and intending that deceased. Bufaur v. Profemonal Life Irimr- 
result : but, thirdly, that, at the time he did so, anee Co., 25 Beav. 599 ; 27 L. J., Cli. 817 ; 4 
he was not in a state of mind capable to d's- Jur. (N.S.) 841. 

tinguish good from evil : — Held, by Coltman, A policy is not rendered void by the suicide of 
Erskine and Maide, JJ., that, if the deceased the insured while in a state .of insanity. Horji 
was labouring undei* no delusion as to the v. An^lo-Amtvalian. and Unitcrml Family Life 
physical effect of the act which he was com- Insurance Co., 30 L. J., Ch. 511 ; 7 Jur. (H.S.) 
rnitting ; if he knew that it was water into 673 ; 4 L. T. 142 ; 9 W. E. 359. 
which he was about to throw himself, and that The condition avoiding a policy in the event 
in so throwing himself olf the bridge he would of the assured dying by his own hand applies to 
be drowned ; and if he voluntarily threw him- all cases of self-destruction, and it is immaterial 
;self into the river for the purpose of being that at the time of committing the act the 
•drowned — then, the subsequent finding, that, at assured was of unsound mind. White \. British 
the time of the act committed, the deceased Enqrire Mutual Life Assurance Co., 38 L. J., Ch. 
•could not distinguish between good and evil, 53 ; L. E. 7 Eq. 3*94 ; 19 L. T. 306 ; 17 W. E. 
tliough it cleared tlie act fi’om being felonious, 26. 

jet <lid not take it out of the proviso which When there is a condition in a life policy that 
relieved the com])any from liabilit}^ Borradaile in the event of the assured dying by his own 
V. Hunter, 5 Scott- (N.ii.) 418 ; 5 Man. & G-. 639 ; hand, the policy shall be void, except to the 
12 L. J., C. P. 225 ; 7 Jur. 443. extent of any bona fide interest which, at the 

Tindal, C.J., dissentieiite, thought that the time of his death, shall be vested in any other 
•company was liable to i)ay the insurance, and person or persons for his or their own benefit, 
tliat the act was taken out of the proviso by the the exception applies as much when that interest 
finding of the jury, and covered by the policy is vested in the assurers themselves as when it is 
itself : because, from the context with the other vested in a third party. Ih. 
two kinds of death subsequently mentioned, this A condition that policies effected on persons’ 

“ dying by his own hands ” meant an act of own lives, who should die by diielling or by their 
lelonious self-destruction ; and the jury had own hands, or by the hands of justice, would 
negatived any felony, by saying, that the de- become void so far as regards the personal repre- 
■ceased at the time was incapable of distinguish- sentatives of the persons so dying, but would 
ing between good and evil. Ih. remain in force only to the extent of any bona 

A. efiected a policy on Ins own life, subject to fide interest which might have been acquired by 
the following conditions : that the policy should any other person under assignment by deed for 
become void if the assured shout I die on the consideration or by way of security or indmnnity, 
high seas, or should go beyond tlie limits of or by virtue of any legal or equitable lien as a 
Europe, or enter the .military or naval service, security for money, upon proof of the extent of 
■exce[)t with the permission of the assurers ; and such interest, does not render' such policies void 
that every policy effected by a person on his or upon the ground that it holds out an inducement 
her own life should be void, if such person to the assured to commit suicide. J/oore v. 
should commit suici<Ie, or die by duelling or the Woolsey, 4 El. & Bl. 243 ; 3 C. L. K. 20'7 ; 24 
hands of justice. He died in consequence of L. J., Q. B. 40 ; 1 Jur. (N.S.) 468 ; 3 W. E. 66. 
having voluntarilv, and for the purpose of 

killing himself, taken suli)huric acid, but under ^ Licence to go or reside Abroad.]— If a persoxi 
•circumstances tending to shew that he was at insuring his life with a company, a condition of 
the time of unsouinl mind. In an action by whose policies forbids the insured going beyond 
his administratrix upon the policy, the company the limits of Europe without licence of the 
])leaded that xV. did commit suicicie, whereby the directors, pays, at the time of the execution of 
policy became void : and at the trial the judge the policy, an extra^ premium for permission to 
‘directed the jury, “tliat in order to find the proceed to and x.'cside at B. (a place out of 
issue fur the company, it was necessary that the Europe), for a year, stating that he was then 
jury should be satisfied that A. died by his own about to proceed to B., but does not proceed to 
voluntary act, being then, able to distinguish B. for some years, and then goes there, and dies 
between right an< I wrong, and to appreciate the there within a year after his arrival, having 
nature and quality of the act that he was doing, never paid any extra premium except the above, 
•so as to be a responsible moral agent : that the but paying all the ordinary premiums down to 
burthen of the proof as to his dying by his own his death, the com[)any is liable for the sum 
voluntary act was on the company, but, that insured. Lot man v. Anchor As.mrancc Co., 4 
being established, the; jury must assume that 0. B. (N.S.) 476 ; ^27 L. J., C. P. 275 ; 4 Jur. (n.S.) 
he was of sane mind, and a responsible moral 712 ; 6 W. E. 688. 

.agent, unless the contrary should ap{.)ear in A declaration stated, that the defendant cove- 
•eddeiice ” : — Held, that his direction was naritcd that he would at any time appear at ari 
‘erroneous, for that the terms of the condition insurance office within London or the bills of 
included all acts of voluntary self-destruction ; mortality and answer questions respecting his 
.and therefore, ihat, if A. voluntarily killed him- age, tkc., in order to enable the plain tifi: to insure 
.self, it was immaterial whether he was or was his life, and would not afterwards do any act 
not at the time a responsible moral agent. Clift whereby such insurance should be avoided or 
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prejudiced ; and it then alleged that the defen- 
dant appeared at the office of the Rock Life 
Insurance Company, and did answer certain 
(|uesti()ns, and that the plaintiff insured the 
defendant’s life with that company by a policy 
containing a proYiso, that if he wnnt beyond the 
limits of Europe, the policy should be null and 
void. Breach, that the defendant went beyond 
the limits of Europe, to wit, to Canada : — Held, 
that the declaration was bad for not averring 
that the defendant had notice that the policy was 
affected. Vyse v. WalieiieU, 7 M. & W. ik ; 8 
I), r. C. 61 l~Ex. Ch. Affiiming 9 L. J., Ex. 27-1. 


External Cause-LSuffocation whilst Insen- 
sible.] — A policy against any injury from 
accident or violence contained a proviso “ that 
no claim should be payable in respect of death by 
accident unless the same should be occasioned by 
some external or material cause operating upon 
the insured person.” The claim made by the 
executors of an insured, stated that he went to 
batlio, and, while in a pool one foot deep, he 
became insensible from some internal cause and 
fell with his face downwards ; soon after he was 
so found, and water escaped from his lungs in 
such a manner as to prove that he had breathed 
after falling in the water. The immediate cause 
of death was suffocation hy water, but such 
suffocation would not have taken place had he 
not been incapable of helping himself in con- 
sequence of the insensibility : — Held, that the 
death was caused by accident within the mean- 
ing of the policy. ' lleyjioId,s \\ Aeeident I/hmr- 
ance Co., 22 L. T. 820 18 R. 1141. 


under the influence of intoxicating liquor, ov 
occasioned by his wilfully exposing himself to 
any unnecessary danger or peril. The assured, . 
while in such a condition that there was a con- 
flict of evidence as to the fact of his being or not 
being, more or less, affected by the liquor he had 
taken, accosted a woman in the street, persisting- 
in doing so in the face of remonstrances, and was. 
knocked down by the man in wliose company 
she was at the time, receiving injuries from 
which he died : — Held, that, to enable the com- 
pany to take advantage of the above proviso, it 
was not necessary tliat the assured should be' 
under the influence of intoxicating liquor at tlie 
time of his death, as well as at the time when 
the injury was sustained, but that it was suffi- 
cient to shew that_he was under sucli influencci- 
when he met with the injury from which tleatli 
afterwards resulted. Mai)' v. Railway Pamni- 
fjers Amiranoe Co., 87 L. T. 856. 

Under the influence of intoxicating liquor' 
means under such influence as to disturb the' 
quiet equable exercise of a man’s intellectual 
faculties. Ih. 

The latter part of the proviso, with regard 
to wilful exposure to peril, should be, limited tO' 
dangers ejusdeni generis with those I'ecapitulated. 
in tlie earlier part of the clause, and does not 
extend to the exceptional circumstances under 
which the assured met his death. Ih. 


YL REPRESENTATIONS AND DECLARA- 
TIONS. 


Death by Drowning while in an Epileptic Eit 
— Construction.] — W. effected an insurance with 
the defendants against accidental injury, and by 
the terms of the [)olicy the defendants agreed 
to pay the amount insured to W.’s legal re|)rc- 
sentatives, should he sustain “ any personal injuiy 
caused by accidental, external and visible 
means,” and the direct effect of such injury 
should occasion his death. The policy also con- 
tained a proviso that the insurance should not 
exteiuL “ to any injury caused by or arising from 
natural disease or weakness or exhaustion con- 
sequent upon disease.” During the time the 
policy was in force, and whilst "he was crossing 
and fording a stream, W. was seized with an 
epileptic fit and fell into the stream, and was 
there drowned whilst suffering from the fit, but 
he did not sustaiiiany personal injury to occasion 
tlcath other than drowning :~Held, that W.’s 
death was occasioned by an injury within the 
risk covered by the policy, and to which the 
proviso did not apply. Wlmpear\. Accident 
inmrance Co., 50 L. J., Q. B. 292 ; 6 Q. B. D. 
42 ; 48 L. T. 4.59 ; 29 W. R. 116 ; 45 J. P. 110— 
C. A. 


a . Generally. 


Erysipelas from a Cut.]--8ee S))M v. Acci- 
dent Jnmirancc Co.., post, col. 84. 


“ Sole Cause of Death Fall from Platform 
upon Railway.] — Bee latorencc v. Accident 
Imuramc Co., 50 L. J., Q. B. 522 ; 7 Q. B, D. 
216 ; 45 L. T. 29 ; 29 W. R. 802 ; 45 J. P. 
781, post, col. 85. 


Material Concealment, what is.] — In a 

proposal by M. to an assurance office for aiii 
assurance on his life, in answer to tlie (luestioii, 

” Plas a proposal ever been made on your life 
at any other office or offices ? If so,* where ?' 
Was it accepted at the ordinary premium, or at 
an increased premium, or declined / ” — Iris answer 
was, “Insured now in two offices for 16,000/. at 
ordinary rates. Policies effected last year.” The 
proposal was accepted, but the office having- 
subsequently ascertained that the life of M. liad 
been declined by several offices Held, that 
there had been a material concealment, and 
that the office was entitled to have the contract 
set aside. London Assurance v. Mansel, 48 L. J.„ 
Ch. 881 ; 11 Ch. D. 863 ; 41 L. T. 225 ; 27 
W. R. 444. 

If the assured, at the time of effecting a policy,^ ' 
conceals anything material for the insui-er to 
know, the policy is void ; and it matters not 
whether or not the assuied considered it material 
or not ; and what amounts to a misrepresenta- 
tion or to a material concealment is a question 
for the jury ; the fact that, on a life policy, an 
unusually high |)remium was paid, is quite- 
imm.aterial, and therefore not to be taken as a 
proof that the office considered the party to be a. 
bad life. Von Zindenau v. IJeshoroufjli, i M. & Ry. 
45 ; 8 B. C. 586 ; 8 Car. & P. ’350 : 7 L. J. 
(O.S.) K. B. 42. 


Dnder Influeuce of Drink at Time of Injury.] 

-—In ^ policy of life assurance it was provided 
that the^ assurance should not extend to any 
death or injury happening while the assured was 


Suppression of Eacts.]~-D. applied, through 
an. insuranee agent, to an office to insure an 
invalid life, informing them of the fact. The- 
office wrote asking if the life had been refused 
by any office, and if so, to name it. There had 
been numerous refusals, and negotiations with 
other offices were pending, which afterwards* 
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resulted in refusals. The agent replied that he 
had been and still was cori'esi)onding with other 
offices, as the amount to be insured was large. 
The office granted tlie ])olicy Held, to be such 
an intentioiial supijression' of the facts as to 
vitiate the contract. Gvneral Pmnneial Life 
Amnraiive Co., In re, JJaintrce, Ex pwfte, 18 
A¥. 11. 39(>. 

A suppression or a false representation of 
facts inaterial to be known by the Insurers, 
vitiates a i)olicy, altliough it is ‘in answer to a 
])arol in<[uiry, and tlie policy is, by the articles 
of the insurance office, to be void on false 
ans\\'ers to be given to certain wiitten inquiries. 
\Va'iHwr\(}lit V. Bland, 1 M. & W. 32: 1 Gale, 
-IOC) : 1 M. ^ Rob. 181 ; 5 L. J., Ex. 147. 

Fraud— Cancellation of Policy.]— A life assur- 
ance society re-assured a portion of its risk on 
one of its irlicies Avith a second society, stating 
that a third society had re-assured part of the 
risk, and that the remainder, beyond what it 
was i)roi)Osed that tlie second society should 
take, would be retained by itself, the first 
society. This Avas the intention, of the first 
society at the time, but in. the interval betAveen 
the projxisal to the second society and the 
com|)leti<)n of the re-assurance Avith it, the 
first society, for reaso;ns connected Avith its oavu 
Imsiness, iiiit Avithout the intervention of any 
neAV fact, or ncAv information, or change of 
opinion as to the value of the life ultimately 
assured, changed its [irior intention and re- 
assured the Avhole of the risk beyond Avhat Avas 
to be taken by the second society Avith the third 
society. The first society, liOAvever, did not 
connnunicate its change of intention to the 
second society, but allowed tliem to coiniilete 
their re-assurance. The life liaving dropped and 
the risk having become a claim, and the second 
society having learnt the above facts, and liaving 
declined to pay tlie amount of their oAvn re- 
assurance, the first society brought an action 
against them on the policy. U|)on a bill filed 
by the second society agaii'ist the first, alleging, 
as by evitlence Avas jiroved to be the fact,^that 
the retention b.y the fii*st society of a p,oi'tion of 
the risk Avas a material clement" in inducing the 
second society to take a share in it Avithout 
further investigation than they actually made, 
and praying to have it declared that the policy 
had been finudulently obtained, and ought to be 
delHere*! up to be cancelled, and seeking an 
injunction to restrain the action and any other 
l>roceedings : — Held, first, that the second society 
Avas entitled to the relief souglit. Traill v. 
Barinq, 4 De G. J. <Jv: S. 318 : 33 L. J.. Oh. h2l : 
10 Jur. (N.s.) 377 ; 12 W. E. 678. 

Held, secondly, that the case made by the bill 
was one for equitable relief, and that there was 
consequently jurisdiction in equity to deal with 
it, even if it might have been dealt with at law 
also. Ib. 

Tavo actions AA^ere brought by the same plain- 
tifi; against an insurance company upon tw'o 
policies. x\fter issue had been joined an order 
was made staying one action until the other 
had been tried, on the terms of the defendants 
being bound in both by the result of the one 
which should be tiled. But the ])laintiff was 
not to be bound- The company, who resisted 
payment upon the allegation that the policies 
had been obtained by fraud, afterwards filed 
a bill in equity to restrain the actions, and to 
have the policies delivered up and cancelled. 


Ko injunction AA’-as moved for. An order Avas 
made in the suit staying the proceedings until 
after the decision of the action. Ultimately 
the action AAffiich AAms tried aa^s decided in 
favour of the companjq on the ground that the 
policy had been obtained by fraud. The })lain- 
tiffi at law then delivered up both policies to the 
company. Upon the suit coming on for hearing : 
— Held, that a decree must be made for caiicelia- 
tion of both policies ; and that the defendants’ 
must pay the costs of the suit. London a/ml 
Prommial Marine Inmiranee Co. v. Seqmoufy 
43 L. J., Ch. 120: L. R. 17 Eq. 85 ; 29' L. T. 
641: 22 W. E. 201. 

A bill in equity Avill lie at the suit of a life 
assurance office to have a policy delhmred up' 
to be cancelled on the ground of fraud in 
effecting the insurance, AAdierc the instrmiient is 
not void on the face of it ; and in such case the 
plaintiffs have a better eciuity if they bring their 
bill in the lifetime of the assuind, than if they 
Avait till after his decease. Femi v. Craiq, '3 
Y. & Coll. 216 ; 3 Jur. 22. 

Policy of insurance for insuring a life gained 
by fraud set aside, Avith costs both at law and in 
etpiity, and the premium received on the policy 
to go in part payment of costs. Wlirtthuika/m v. 
Thornhuvffli and other, 2 Verii. 206. 

A life policy obtained for fraudulent purposes 
declared Amid, and the premium already |)aid to 
1 the insurance office applied in x>ayment of the 
I costs. Prinee of Wales Assueiation Co. 
Palmer, 25 Bcav. 605. 

Bill for Discovery — Fraud.] — Bill for 

discovery of fraud in a policy of insurance, to 
defend an action at law, and that the policy 
might be declared void, and be delivered up to 
be cancelled. Demurrer thereto OA'er, ruled. 
Freneli y. Connelli/, 2 Anstr. 454. 

Ee-iusurauce — Custom as to Statements made 
to re-insuring Company.]— Declaration on a 
X)olicy on the life of D., effected by the x)lain- 
tiffs’ office in the defenclants’ office. Plea, that 
the plaintiffs untruly stated that D. Avas in good 
health. The ])laintiffs re-assured the life of I), 
in the office of the defendants for part of the 
sum for which they had |)reviously assured his 
life. The clerk of" the defendants filled in the 
answers to (piestions as to age, health, <kc., and 
the others were included in a circumflex, o])po- 
site to Avhich Avas written a memorandum signed 
by the resident director of the plaintiffs’ office — 
“ For these particulars, see copies of Britannia 
(the x)laiiitiftV office) papers attached.” Neither 
the plaintiff's noi* D. signed a declaration as to 
health, &;c., which AAvas submitted by the plain- 
tiffs’ office, and blanks AA^ere left in for the- 
signatures. This document AA'as returned lothe 
defendants Avith copies of the papers delivered 
to the Britannia Office on the original assurance' 
attached. The defendants forwarded to the 
Xdaintiffs a policy, Avhich recited that the xdain- 
tiffs had delivered to the defendants a declaration 
signed by them, setting forth the age and state 
of health of the. person on vA'hose life the assur- 
ance AAns effected, Avhich declaration aa'us to be* 
the basis of the contract ; and that it was 
provided that if anything averrnd in it aauis 
untrue the policy should be void. When the- 
re-assurance hvas executed, D. was affected ^by a 
disease likely to shorten life, but this fact Avas 
not known to. the plaintiffs or to the defendants^ 
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It is the practice for an office re-assuring in 
another office to hand over to it the papers on 
which the original assurance was effected, as an 
answer to the questions in the proposal sent by 
the latter office, and for that office to accept or 
decline such re-assurance on the statements 
contained in those papers. The judge directed 
the jury to say upon the evidence and on inspec- 
tion of the documents, whether the signature of 
the resident director of the plaintiffs’ office was 
understood between the parties to apply to the 
declaration or only to the particular questions in 
the pro})osal to which it was attached. The jury 
gave a verdict for the plaintiffs : — Held, by Lord 
Campbell, C.J., Coleridge and Wightman, JJ., 
that it was a question for the jury whether a 
declaration as to the health of D. was intended 
to be, and was understood to have been, signed 
by the plaintiffs. And by Lord Campbell, C.J., 
evidence of the usage was admissible to shew 
that no such declaration was signed by the 
})laintiffs ; Coleridge, J., doubting, and Erie, J-, 
dissenting. But held, by Erie, J., that the 
plaintiffs could not give parol evidence to contra- 
■<llct the statement contained in the policy, that ! 
the plaintiffs had <lelivered such declaration. 
IPoder V. Mentor Life Amiranee Co., 8 El. Bl. 
48 ; 2 C. L. K. 14()4 ; 28 L. J., Q. B. 145 ; 18 
Jur. 827. 

Held, also, by Lord Campbell, C.J., and 
■Coleridge, J., that the direction to the jury was 
right, Erie, J., dissenting ; and held, by Wight- 
man, J., that the circumstance of the plaintiffs 
having accepted the policy with the recital was 
not sufficiently pressed upon the attention of the 
jury. Ih. .. 

Knowledge of Person Insuring.] — By a 

•declaration and statement as to health, signed by 
the assured previous^ to effecting a i)olicy on a 
life, it was agreed that if any untrue avei’inent 
was contained therein, or if the facts required to 
be set forth in the j.)roposal (annexed) were not 
ti’uly stated, the premiums should be forfeited, 
.anti the assurance be absolutely null and void. 
'The statement as to the health of the life was 
untrue in point of fact, but not to the knowledge 
■of the ])arty making it : — Held, that the premiums 
were forfeited, and could not be recovered back. 
Durlictt V. WilUams, 2 C. & M. 848 ; 4 Tvr. 240 ; 
8 L. J., Ex. 141. 

At the time of effecting a policy the insured 
signed a declaration in writing, which was to bo 
the basis of the contract, and in which he stated 
that he ha< 1 not had certain specified diseases, 
that he was in good health, and that he was not 
.aware (,»f any circumstance or disorder tending to 
shorten his life, or to render an insinance on his 
life more than ordinarily hazardous ; — Held, that 
to make the declaration untrue, so as to vitiate 
the policy granted, the insured must not only 
liave known, when he signed the declaration, 
that he had had some circumstance or disorder 
tending to shorten his life, or to render an insur- 
.ance* on his life more than ordinarily hazardous, 
but he must also have known that such circum- 
■stancci or disorder was of a character to shorten. 
Ills life, or to render an insurance on his life 
nn.tre than onlinarily hazardous. Jones v. Pro- 
rhiHal Insurance Co.Jl €. B. (N.S.) 65 ; 26 L.J., 
C. B. 272 ; 8 Jur. (K.s.') 1004 ; 5 W. ii. 885. 

A })olicy on the life of another person, who, at 
the ^.me of the insurance, is in a good state of 
liealth, is not vitiated by the non-communication 
by such person of the fact of his having a few 


years before been afflicted with a disorder tend- 
ing to shorten life, if it appears that the dis- 
order was of such a character as to prevent the 
party from being conscious of what had happened 
to iiim while suffering under it. fiwete v. 

6 Car. & P. 1. 

A policy of insurance was granted by a com- 
pany to tiie plaintiff on the life of T., containing 
a proviso that “ if the declaration under tlie 
hand of the plaintiff delivered at the company’s 
office as the basis of the insurance is not in 
every respect true, and if there has been any 
misrepresentation, &:c. . . . then the insurance 
shall be void ” : — Held, that an inaccurate state- 
ment of a material fact contained in the declara- 
tion avoided the policy, though the statement 
was made bonfi fide, and was not niitrne to the 
knowledge of the plaintiff. MacHlonahl v. Laio 
JJnion Fire and Life Insuranee Co.. 48 L, J., 
Q. B. 181 ; L. B. 9 Q. B. 828 ; 80 L. T. 545 ; 22 
W. R. 580. S. P., Thonijmn v. Lamhert, Ir. R. 2 
Eq. 488 ; 17 W. R. 111. 

Tendency of Disorder.] — It is not to be con- 
cluded that a tlisorder with which a person is 
afflicted befoin he effects an insurance on his life 
is a 'rilisorder tending to shorten life,” within 
the meaning of the declaration inquired by the 
Equitable Insurance Office, from the mere circum- 
stance that he afterwards dies of it, if it is not a 
disorder which generally has that tendency. 
^^'atsoH V. Mairuoaring , 4 Taunt. 768, 

Epileptic Pits.] — ^Where a policy contains 

a warranty, that the assured “ has not been 
affected nor subject to gout, vertigo, tits,” iSce., 
such warranty is not broken by the fact of the 
assured having had an epileptic fit in conse- 
quence of an accident. To vacate such policy, 
it must be shewn that the constitution of thq 
as.sured was naturally liable to fits, or by acci- 
dent or otherwise had become so liable. Chat- 
toeli Y. Shawe, 1 M. .k Rob. 498. 

Blood-Spitting.] — The expression in a 

policy, that tlie assured *• has not had any spit- 
ting of blood,” does not mean that he has, in 
fact, never spit blood, but that he has not spit 
blood either from unascertained causes or from 
a disease tending to shorten, life. Geaeh v. 
Inqall, 14 M. & W. 95 ; 15 L. J., Ex. 87 : 9 Jur. 
691. 

P> 3 ^ a [lolicy, it was stipulated that it should be 
void, if anything stated by the assured in his 
declaration to the directors should be untrue. 
In his declaration he stated, that lie was at that 
time in good health, and not afflicted with any 
disorder, nor addicted to any habit tending to 
shorten life ; that he had not at any time been 
afflicted with insanity, rupture, gout, fits, &;c. ; 
that he had not any spitting of blood, consump- 
tive symptoms, asthma, cough, or other afiieetion 
of the lungs ; and that W. was at the time his 
usual, medical attendant. Four years before the 
policy, the assured had spit blood ; he had since 
evinced consumptive symptoms, and he ulti- 
mately died of consumption three years after 
the making of the policy. The judge directed 
the jury to say whether the assured, when he 
made his declaration, had such a spitting of 
blood, and such affection of the lungs and 
inflammatory cough, as tended to shorten his life : 
— H.eld, that this was a misdirection, as the 
assured was bound to state to the company the 
fact of a single spitting of blood, to enable them 
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to ascertain whether it proceeded from the dis- 
order called by that name. IJk 

— — Grout.] — A person proposing to insure his 
life was asked, “IlaAre yon ever been afflicted 
with gout?” and answered “No”; and being 
assked, “ Has your life been proposed at any 
other office, and if so, has it been accepted, and 
at what rate ? ” answered, “ It has been proposed 
and accepted at tlie ordinary rate.” Tiie life 
had been proposed at one office and declined, and 
a t another office, where he Irad been examined 
and approved by the medical man, but nothing 
further had been done. Before the proposal he 
had a slight attack of suppressed gout: — Held, 
that this answer was not untrue if he had not 
been sensibly afflicted with gout, but merely had 
sorhe symptoms wdiich a medical man could 
detect as denoting the presence of gout in the 
system. Fowliri< v. and London 

Lifo Insnranro (do., B F. k F. 440. 

Change of Health.] — In July, 186B, A. nego- 
tiated for the insurance of his life in an office, 
and in filling up the usual declaration as to his 
health and habits of life, stated that he could 
not remember wdien he Avas last ill, and that he 
was then and ahvays had been enjoying good 
health. After examination by tlie medical 
officer of the company, he Avas accepted as a 
first-class life. In. August preceding the com])le- 
tion of the contract, iie became alarmed about 
Ids healtii, and AA'cnt to c(msult a physician other 
than his oihinaiy medical attendant, AAiio Avarned 
him that he AAns in a dangerous state of health, 
and prescribed for him. He never communicated 
this circumstance to the company. In Sei)tember 
the premium aa'us paid, and the ])olicy eiiectcd. 
On the receipt for the premium Avas indorsed a 
condition that if any variation should have taken 
place in the health of the assured since the date 
of the medical examination, and before actual 
payment of tlie premium, tlie receipt should be 
Amid. Eight montlis after the assured died ; it 
Avas not pi-oved satisfact<')rily of Avhat disease : — 
Held, that tlie non-communication to the com- 
jiany of his change in health and visit to the 
physician was fraudulent, and vitiated the 
policy. BrifLsd Fjnttaldc Inounrnce Co. v. 
C. ir. Bi/.. 38 L. J., Ch. 314 : 20 L. T. 422 ; 17 
W. II. oOl—L.JJ. 

Description — ^Eesidence,] — In a proposal for 
insurance against accidents, the “ name, resi- 
dence, profession or occupation of the person 
AA'hose life is proposed to be insured” Avere stated 
thus : “ I. T, P., Esq., Saltley Hall, WarAvick- 
shire.” The policy contained a proviso, “that if 
any statement, or allegation contained in the 
proposal be untrue, or if this policy has been 
obtained through any misrepresentation, con- 
cealment or untrue averment AvliatsocAmr, this 
policy shall be void.” 1. T. P. aa'us an iron- 
monger at D., but resided at Saltley Hall : — 
Hehi', that there aa'us no untrue though an imper- 
fect statement, in the proposal Avithin the mean- 
ing of the proviso. Penrhis v. Marine and 
General Travellers' Insuranee Soeiety. 2 EL &E1. 
317 ; 29 L. J., Q. B. 242 ; 6 Jur. (K.S.) 627 ; 2 
L. T. 633 ; 8 W, K. .o63--Ex. Ch. 

The conditions of an insurance required a 
declaration of the state of the health of the 
assured, and the policy was to be valid only if 
the statement Avas free from all misrepresenta- 
tion and reservation ; the declaration described 
the assured as resident at Fisherton Anger ; she 


AAns then a prisoner in the county gaol there 
Held, that it wms a question for the jury AAffiether 
the imprisonment was a material fact, and ought 
to have been communicated. ITnr/tienin y. Bay- 
ley, 6 Taunt. 186 ; 16 B. E, 599. 

Medical Attendant.] — On an action on a 
policy, based upon ansAA^ers by the assured to- 
certain questions, as folloAvs : “ If of sober and 
temperate habits ?” “If aware of any disorder 
or circumstance tending to shorten life?” “Is 
there any other and AAffiat information touching 
the past or present state of health Avhich the 
company ought to be made acquainted Avith ? ” 
“Name and address of ordinary medical atten- 
dant.” The assured had in the year preceding 
that in Avhich the policy AA^as effected, and in the . 
very same year, been attended for the effects of 
severe drinking ; on the last occasion (a month 
or tAA'o before the policy) for delirium tremens,, 
of Avhich he in tAvo years’ time died ; and the 
medical man Avho had attended him for several 
years before the polic3q and doAvn to his death, 
AAms not mentioned as the ordin.ai\y medical, 
attendant : — Held, that this justified a verdict 
for the coinpanjq even though the ansAver to the 
last question Avas bona fide. Ilntton v. Waterloo 
Life Assuranec Co., 1 F. k F. 735. 

In effecting a [)olicy on the life of a party, the 
phrase, “ usual medical attendant,” means the 
pei'son AA'ho is best acquainted by ex[)erience 
Avith the constitution of the individual : and, 
therefore, if a person has been attended by a 
medical man for several jmars in serious dis- 
orders, and aftei-Avards takes another, Avho has. 
only seen him once or tAvice, the giving thC' 
name of the latter as his usual medical attendant, 
AAUthout mentioning the circumstances under- 
Avhich he aa^s attended by the other, is a Avrong- 
ansAver, and aauII vitiate 'the }:>olicv. Ilnclman v. 
Fernie, 3 M. A W. 505 ; 1 H. & H. 149 : 7 L. J.,. 
Ex. 163; 2 Jur. 444. 

Question for Jury — Materiality or Truth.] — 

F. applied to an insui'ance office to effect a policy 
on his life. He received a form of proposal con- 
taining (.[uestions requiring to be ansAAmred.. 
Among these Avere the folloAving : “ Did any of 
the party's near relations die of consumption or 
any other jnilmonary complaint ? ” and “ Has 
the part 3 "\s life been accepted or refused at any 
office ?” To each of these questions F. ansAvered. 
“ No.” The ansAvers Avere false. F. signed the 
proposal, and a declaration accompanying it, by 
Avhich he agreed “ that the particulars mentionetl 
in the proposal should form the basis of the coti- 
tract.” The policy mentioned several things 
wdiich Avere AA^arranted by F. The subject of 
these tAvo answers Avas not included in such 
AA^arranty. The policy also contained a proviso, 
that “ if anything so AAurrranted shall not be true, 
or if an,y circumstance material to this insui’ance- 
shall not have been truly stated, or shall have 
been misrepresented or concealed, or aiij’’ false 
statements made to the company in or about the 
obtaining or effecting of this insurance,” the 
policy should be void, and the premiums paid 
should be forfeited : — Held, that it Avas a mis- 
direction to leave it to the jury to say Avhether 
I the ansAvers to the' questions were material as 
well as false, and if not material, that the plain- 
tiff was entitled to the verdict. The representa- 
tion being part of the contract, its truth, and 
not its materiality, was the question. Anderson 
V. Fitzgerald, AdA. h. Gas. 484 ; 17 Jur. 995. 
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It is a question of fact for the jury whether 
a fact not communicated was, under the circum- 
stances, one which the assured ought to have 
communicated. Rawlins v. Deshorougli, 2 M. k 
■Eob. 328. 

Intention to Deceive.]— If a policy is 

igranted on the life of A., subject to the condi- 
tion that if any fraudulent or untrue statement 
is contained in any of the documents addressed 
to the insurers in relation to the insurance by A., 
then the policy to be void ; and A. gives, in one 
-of the documents required by the insurers, written 
answers to questions respecting his bodily health 
amounting to a negation of his ever having had 
any serious disorder requiring confinement, 
except one particularised as being of a week’s 
duration, when, in fact, he had had, subsequently 
to this, another attack of illness, under which his 
life wns in danger, he makes an untrue state- 
ment within the meaning of the condition, and 
so avoids the policy, although the jury finds that 
there was no intention to deceive, and no 
material information withheld. Caxenove v. 
IJrituh Rfpiitahle Insurance Co., 29 L. J., 0. P. 
160 ; 6 Jur. (N.S.) 826 ; 1 L. T. 481 ; 8 W. E. 243 
— Ex. Ch. See Foder v. Mentor Life Assurance 
Co., supra, col. 23. 

Eeading Policy and Declaration together.] — 

A policy was entered into with a company on the 
life of H. E., which was founded on a written 
declaration of the assured, agreed to be the basis 
of the contract between the parties, and con- 
tained a proviso that “ if any statement in the 
■declaration (which declaration should be con- 
sidered as much a part of the policy as if the 
same had been actually set forth therein) was 
untrue, or if the assurance by the policy should 
luive been effected by or through any wilful 
inisrepresentation, concealment, oi* faise aver- 
ment whatsoever, or if the assured should go to 
any place beyond the limits of Europe, the 
]iolicy should be void, and all moneys paid in 
respect thereof should be forfeited to the coin- 
jiany.” The proposal and declaration contained 
the usual particulars, and proceeded as follows : 
“ 1 declare that the above wnitten particulars 
are correct and true throughout, and I agree 
that this proposal and declaration shall be the 
basis of the contract between me and the Man- 
chester and London Life Assurance Association, 
and if it shall hereafter appear that any fraudu- 
lent conceahnent or designedly untrue statement 
be cc)ntain.ed therein, them all the money which 
siiall liave been paid on account of the assurance 
made in consequence shall be forfeited, and the 
policy granted in respect of such assurance shall 
be absolutely null and void ” Held, that the 
policy and declaration must be read together, 
Mud so reading them the policy was not avoided 
by an, untrue statement in the declaration, 
unless designedly untrue. Fawltes v. Manchester 
and London Asmtiranice Association, 3 B. & S. 
917 : 32 L. J., Q. B. 153 ; 8 L. T. 309 ; 11 W. E. 
622, 

Proposal and Acceptance— Alteration of Eisk.] 

— A pi'oposal was made, to an insurance' company 
for an insurance on the life of the proposer, who 
made, on a form issued by the company, state- 
ments as to his state of health and other matters, 
. am declaration that the statements were true, 
; be taken as the basis of the contract. 

1 lie proposal was accepted at a specified premium, 


but upon, the terms that no insurance should 
take effect till the premium was paid. Before 
tender of the premium there was a material 
alteration in the state of t.he health of the pro- 
poser, and the company refused to accept tlie 
premium or to issue a policy : — Held, that the 
nature of the risk having been altoi’cd at tlie 
time of the tender of the premium, there ^vas no 
contract binding the company to issue a ])olicy. 
Cammuf v. Farquluir, 55 L. J., Q. B. 225 ; 16 
Q. B. D. 727 ; 54 L. T. 350 ; 34 W. E. 423— C. A. 

Qujnre, whether, if there had been no altera- 
tion in the risk, the company would liave been 
legally entitled to refuse to accept ilie premium, 
and to issue a policy, Ih. 

Form of Proposal — “Eesidence.”] — lu a form 
of proposal to an assurance rtllieo for a, policy ut 
life insurance, the residence of tlie prt)})Oser was^, 
stated to be "191, Great Aucots Sti-eet, ^Jan- 
cliester.” The proposer was at the time tempi »- 
rarily staying at the address given, and really 
resided in Ireland, whither he returned three 
months afterwards. The proposer agreed thar if 
anything contrary to the truth ^vere stated in 
the proposal, the policy to be granted in pur- 
suance thereof should be absolutely void : — Held, 
in an action on a policy issued in accordance 
with the proposal, that the declaration of the 
assui’ed as to .residence was not, accoi'ding to the 
true construction of the ’word in tlie form of 
proposal, untrue so as to render the policy void. 
Grogan v. London and Manchester Industrial 
Assurance Co., 53 L. T. 761 ; 50 J. P. 134. 

^ Bill to Kectify— Mistake or Misrepresenta- 
tion.] — See Parsons v. Bignold, supra, col. 7. 

Warranty of Truth of Answers — “Strictly 
Temperate.”]— A. ai)plied to an insurance office 
tt) effect a policy on his life. He received a 
printed form of p.roposal containing cpiestions. 
Among these was the following: Question 7 (a). 
Are you temperate in yoiu* "habits ? (b) an'd 

have you always been strictly so ? A. answered, 
(a) “ Temperate ” ; (b) “ Yes.” Subjoined to the 
printed questions was a declaration, which A. 
signed, to the effect that the foregoing state- ‘ 
ments were trae, and that the assureil agreed 
that this declaration should be the basis of the 
contract, and that if any untrue averment, &:c., 
was made the polic}^ was to be absolutely void, 
and all moneys ].'eceived as premium forfeited. 
The policy recited the above declaration, as the 
basis of the contract. After A.’s decease the 
insurance company refused payment of the policy 
on the ground that the above-mentioned answer 
was false in fact. In an action on the jiolicv : — 
Held, that the declaration of .A., taken in con- 
nection with the policy, constituted an express 
warranty that the answer to question 7 was true 
in fact ; and as the evidence clearly proved that 
A. 8 averment as to his temperance was untrue, 
the policy was absolutely null and void. Thomson 
V. 9 App. Gas. 671— H. L. (Sc.) 

— — Consideration of Contract.] — In the 

proposal to an insurance company for an 
insio'ance on his life, tlie assured had made 
certain statements as to his health and previous 
applications for insurance, and had also agreed 
that these statements were by him “ warranted 
to be true,^ and were offered to the company as a 
consideration of the contract.” A policy was 
afterwards issued by the company in consideration 
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ot the application for the policy, which was 
thereby made a part of the contract, and of the 
payment of the premium. In an action upon 
the policy by the administrator of the assured : — 
Held, that, by the agreement in the proposal, 
the truth of the statements, therein warranted, 
was a condition precedent, and that, the state- 
ments being in fact untrue, the defendants were 
not liable under the policy. Ilaiuhrough v. 
Mutual Life Limrmwe Co. of JVew York^ 72 
L. T. 140— G. A. 
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232 ; 27 L. J., Q. B. 241 ; 5 Jur. (Jif.s.) 14 : <> 
W. R. 539— Ex. Ch. 

Held, also, that the fourth plea referred to 
the statement recited in the policy, and was 
proved. Id. 

Held, also, that there was no warranty of the 
truth of the matters recited in the policy to have 
been declared in the proposal, nor anything in 
the nature of a contract, shewing an intention 
that the truth of those matters "should be the 
basis of the contract. 2 b. 


Conditions Precedent binding on Representa- 
tive.] — A policy of assurance against injury and 
deat'n by accident after reciting that A., therein- 
after called the assured, was desirous of effecting 
an assui’ance, witnessed that the insurers accepted 
the risk, subject nevertheless to the several 
provisions thereinafter contained, and to the 
conditions and stipulations indorsed thereon 
which were to be conditions precedent to the 
right of the assured to sue or recover there- 
under: — Held, that the conditions were con- 
editions precedent to the right not only of the 
assured but of his legal personal representatives, 
to recover thereunder. Cawley v. National 
Loiployers' Assuranee A.s‘soeiatio7i^ 1 Cab. &: E. 
.597. 

Death accelerated by Disease or Infirmity.] — 

One of the conditions provided that no claim 
.should be made under the policy in respect of 
any injury, unless the same should be occasioned 
directly or solely by external or material causes 
visiblj^ operating upon the person of the assured, 
whereof proof satisfactory to the insurers should 
be furnished, and that the policy did not insure 
against death, c^c., accelerated or promoted 'by 
any disease or bodily infirmity, or any natural 
•cause arising within the system of the assured, 
whether accelerated by accident or not. A. met 
with an accident, upon which death ensued, but 
death would not have ensued liad be not at the 
^time of the accident been sufiiering from gall- 
.stoiies : — Held, that the insurers were not 
liable, i b. 

b. Agents and Referees. 

Praud of Referees.] — Acting upon a policy 
.sealed by the defendants, which recited that the 
plaintiff* had made a proposal, whereby it was 
declared that J. had not had any disease tending 
to shorten life, and that they “ had thereupon 
.undertaken the proposed insurance, subject to 
the terms and conditions therein and thereunder 
expressed.” The conditions contained no further 
warranty than the above declaration. Pleas 
..alleged that the policy wns obtained by fraud, 
false statements, and false concealment of 
material facts. A fourth plea, that the declara- 
t.ion in the policy, “that J. had not had any 
-disease tending to shorten life,” was not true. 
On the trial it appeared that the proposal 
referred to the answers of J. and two referees, 
rendered to another insurance company, and that 
it conclnded with a declaration, “ that we believe 
the above particulars and statements are true.” 
The jury found that the statements made by J. 
and the referees were false, and that there was 
fraud on their part against the defendants, but 
no fraud on the part of the plaintiff -Held, that 
the life insured and the referees were not the 
agents of the person effecting the insurance so as 
to make their fraud that of the person effecting 
. the insurance. Wlieelton v. Mardisty^ 8 El. & BL 


Representation of Medical Man.] — A female 
upon whose life it was proposed to effect an 
insurance was represented to the insurers, in 
December, 1822, by A., a medical man, as 
enjoying ordinarily a good state of health. The 
representation was repeated by A. in March, 
and the insurance was effected in April, 1823. 
Between December, 1822, and March, 1823, she 
had been ill with a pulmonary attack, and was 
attended by B. ; but no disclosure of these 
circumstances was made to the insurers. In 
April, 1824, she died of a pulmonary disease : — 
Held, on motion for a new trial, that the jury 
ought to have been called on to consider whether 
the illness in 1823, and the attendance of B., 
ought to have been disclosed to the insurers ; 
and that it w'as not sufficient to direct them 
generally to consider whether or not there had 
been any misrepresentation. 3£orrmii v. Mus- 
4 Bing. 60 ; 12 Moore, 231 ; 5 L. J. (O.s.) 
C. P. 63. 

life of A. insured for Benefit of B. — Repre- 
sentations by A.] — A party whose life is insured 
is not the general agent for the assured ; and, 
therefore, the policy is not void by reason that 
such party failed to communicate a material fact, 
as to which he was not interrogated by the 
insurers, unless he was aware of the materiality 
of the fact, and studiously concealed it. Ramlbis 
V, Lesborouyk, 2 M. & Rob. 328. 

Where an insurance Avas effected on the life of 
A. for the benefit of B., and the insurance office 
acted upon A.’s own representation as to the 
state of his health, and it turned out that he was 
not an insurable life : — Held, that B. could not 
maintain an action on the policy although he was 
not privy to the representation. Maynard v. 
llhodeTi^ 5 D. &: R. 266 ; 1 Car. & P. 360. 

In an insurance upon the life of another, the 
life insured, if applied to for information, is, in 
giving such information, impliedlj’^ the agent of 
the party insuring who is bound by his state- 
ments, and must suffer if they are false, although 
he is unacquainted with the life insured, and the 
servant of the insurance office undertakes to do 
all that is required by his office. BcereU y. 
Besborouyli, 5 Bing. 503 ; 3 M. & P. 190 ; 7 L. J. 
(0.8.) C. P. 223 ; 30 R, R, 709. 

VII. PREMIUMS. 

Stipulations as to Payment. 

Time for.] — ^Where one, as a member of a life 
insurance society for the benefit of widows and 
female relations, entered into a policy with the 
society for an annuity to his widow after his 
death, in consideration of a quarterly premium 
to be paid to the society during his life ; and the 
society covenanted with him and his execiifors, 
that if he should pay to their clerk the quarterly 
premiums on the quarter-days during his life, 
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Mill if ho should also pay his proportion of bo 
oontributions, rvhich the mcmbei-s of tire socie y ph 

shonkl. during his life, be oallea on to make m bj 

order to supplr any deficiencies m their funds , tli 
then on due” proof of his death, the socie y su 

cngagodtopaythe annuity to his widow: and by th 

thS rules of the society, if any * rg. 

to pav up the quarterly premiums for Mt®®“ «“} s le 
after they were due, the policy was deolaied to th 
be void, unless the member (cont™iung n as b. 
good health as when the policy expired) pam “P P' 
the arrears within six months, and five shil ii a* • 
per month extra Held, that a member msm-ing, J. 
having died, leaving a quarterly paymeid oycidue 0. 
at tho”time of his death, the iiolicy expired ; an I 
that a tender of the snin by the executoi, thoii^n 
made within fifteen days after it became due, did 
not satisfy the recpiisition of the policy and the 
rules of the society, which required such payment 
to be made by the member in his lifetime, con- 
tinuiiu^ in as good health di 

expired. Want v. Munt, 12 hast, 183 ; 11 K. R. 

310. 

Continuance — From Year to Year.]— -A 

])oiicv was headed, ‘‘The annual premium 33L 
whole term, payable by quarterly iiistalmeuts of 
8^ 5.V. each.” The policy was dated the 2nd ot t 
^uo-ust. 1856, and recited a payment up to the 
2nd of ' November of that year, and declared ^ 
that if the life insured should die “before the ^ 
ex])iration of twelve calendar months from the ^ 
date hereof,” and the assured should “on or 
before that period, or on or before the expiration ^ 
of every succeeding twelve calendar months, pay ^ 
the annual amount of premium,” the insurance , 
office should be liable. If the life should die ^ 
before the whole of the quarterly payments 
were payable, the directors might deduct from 
the sum insured what would be sufficient to 
satisfy the whole of the premiums for thatj^ear. c 
' If the life died before having been assured fifteen i 
months and made two annual payments, the ^ 
policy was to be void. The life died within ] 
twelve months after the third quarterly payment ( 
became due, but before it was paid : — Held, that 
tVie policy must be construed to have become 
void on nonpayment of any quarterly premium, 
the payment of all the quarterly instalments 
beinu’ a condition precedent to the continuance 
of tfic policy for the current year. Phoenix 
Life Ai^mrame Co. v. Sheridan^ 8 H. T. Gas. 
715; 31 L. J., Q. B. 91; 7 Jur. (N.S.) 17 1 ; 

3 L. T. 564. Cf. Stohell v. Ileywood, col. 89. 

- — . Option to Eefuse. — Estoppel.] — See 
Slmimn v. Aocidental Peath Asmnmce Co., 2 
C. B. (N.S.) 257; 26 L. J., C. P. 289 ; 3 Jur. 
(N.S.) 1079 ; 5 W . II. 307, infra, col. 82. 

— - Eeceipt after Death.] — -By a policy on 
the life of J., the sum insured was to be paid after 
ids death if the plaintit should, “on or before 
the 1 3 th October in every succeeding year during 
the natural life” of J., pay to the company a 
(iertain annual premium ; and the insurance was 
subject to conditions on the back of the policy, by 
which the policy was to be void if the premiums 
were not paid within certain limited times after 
tiiey became due, viz. yearly premiums within 
tliirty days ; but the policy might be revived 
within three months on proof of the health of 
the party on wdiose life the insurance was ujiade, 
and the payment of a fine. After the thirty days 
from the last 13th October when the premium 


became due, but within the three months, the 
plaintiff paid the premium, which was 
by the company, for the revival of the policy to 
the next ensuing 13tli October. At the time 
such premium was paid J. was dead, but ueithei 
the plaintiff nor the company was theii ‘‘;^vare ot 
such death : — Held, that it was essential to the 
revival of the policy that J. should be alue at 
the time of such revival, and that the coiiqiany 
had not waived this by the receipt ot th.‘ 
premium in ignorance of his death, i /‘/fe/o/zv/' 
V. 3IereJiaMs’ and Tradesmen n Mutual^ Life 
Lmuranoe Society^ "3 0. B. L. J.,. 

C. F. 169 ; 4 Jur. (N.S.) 307 ; 6 W . K. 340. 

Ee-Insurance — Accounts.]— Two lif.e 

assurance companies, P. and A., were in t he habit, 
of re-assuring to each other in respect ot. policies 
granted to third persons by tlie re-assured. liy 
the course of business, as any preiniuin became 
due from one company to the other, the eompan,\ 
entitled to the premium gave to the conqiany 
owing it a receipt for the amount ; on jieriodical 
settlements of account between P- and A. the 
premiums due on eacli side were taken into* 
account, and the balance struck and paid by tlie 
party against wdiom it stood. Ko other |>ayments 
imssed between P. and A. A |)reinium being due 
from P. to A., A. gave P. a receipt for tlie amount. 
At this time A. was indebted to P. ; the amount 
of the premium went into the account in the 
usual course of business, and at the next settle- 
ment a balance was due from and, paid by A. to* 
: P. Held, that the premium was paid at the; 
time when the receipt was given. Prlnee of 
Wales Asstiranoe Co. v. ILanVmg, EL Bi. k EL 
' 183 ; 27 L. J., Q. B. 297 ; 4 Jur. (N.S.) 851. 


3S7oupaymeut of Premiums — Dropping' 

of Policy — Renewal.]— One of the conditions 
indorsed on a policy was, that no insurance 
would be held in force until the premium was 
paid, nor would any policy be valid beyond fifteen 
days after the expiration of any year unless the 
I premium for its renewal was paid. Insurances 
might be renewed within three months on. 
satisfactory proof of the health of the life 
insured. Hi the directions of the company to 
their agents every policy was to be renewed 
within fifteen days after the premium became 
clue ; and if any policy was not renewed withiii 
fifteen days the agent was to give notice thereof 
to the secretary, and the policy could not after- 
wards be renewed without a fine and subject to* 
the conditions of the company ; and all receipts 
for premiums for the renewal of policies not paiil 
within a month from the expiration of the policies 
were to be returned at the end of that period. ^ A 
policy was effected with an agent, who took bills 
. for the amount of the premiums, debiting himself 
• with the amount of the premiums without com- 
s municating the transaction to the company. The 
J bills not having been paid, he took a security for- 
i them. A subseciuent premium haying accrued 
i due in December, 1846, the usual receipt in blank 
r for the premium was forwarded to the agent. 

3 The premium was not paid, nor did the agent 
L* at the time it was due debit himself with the- 
1 premium by any entry in a book or account ; 
1 but in his next quarterly account, in March,, 
f 1847, he debited himself therewith, and shortly 
i, afterwards paid the account at the request of 
s the treasurer without communicating to the 
a company. Similar transactions took place in. 
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1847 and 1848; the life died in 1849. The 
receipts for the premiums still in blank were 
handed back to the company. Shortly after- 
wards a correspondence took place between the 
Siecretary and the agent, the agent claiming 
tlic amount of tlie policy ; but "as he had no 
assignment nor possession of the policy the 
company declined to pay unless the insurer 
joined in the receipt for the amount ; and a 
rei>ort was prcj[)ared l:)y tlie solicitor of the 
company and sent to the agent, suggesting that 
he oi' that the agent should })roceed against the 
insurer to ascertain their rights. The insurer 
having declined to join in the receipt, the 
coin])any refused to give credit for the amount 
•of the insiii'ancc against the balance by the 
agent, for which they brought an action, and 
I'ecovered a verdict without giving credit for 
the three premiums of the disputed policy paid 
by the agent. The amount was demanded and 
])ai(l b}’' the agent to the company: — Held, first, 
that the policy had dropped : — Held, secondly, 
that the forfeiture of the policy was not waived 
by the report and correspondence relating to it: — 
Held, thirdiy, that supposing the policy to be set 
u|) by retention of the premiums, the agent had 
a lien on the policy enforceable in equity for the 
amount of them. H listed v. West of EnijVtnd 
Five and Life Assurance Co., 5 Ir. Ch. R. 558. 

Creditor and Bebtor.] — A creditor b}’’ bond 
cannot stand his own insurer, and charge the 
])remium to his debtor. Iliitehinson v. llb7.s-o«, 
4 Bro. C. C. 488. 

Beduction of Premiums — Income Tax.] — Sea 

p(’>st, REVEK'UE. 

7). Paeties. 

Biscount, to whom belonging.] — The 10 per 

cent, discount usually allowed by insurance com- 
panies on punctual payment of the premiums 
belongs, in the absence of an agreement to the 
contrary, not to the insurance agent, but to his 
])rincipal. Sfaiii {Qiieau') v. Parr, 39 L. J., Ch. 
73 ; 21 L. T. 555 ; 18 W. R. 110, 

The plaintiff mortgaged her life interest in a 
fund to the defendants, it being part of the 
agreement that a policy should be effected on 
lier life, and the premiums be secured on the 
mortgaged property. In an action for redemp- 
tion the chief clerk found that 173b 19.s\ \d., 
'*])remiiims paid on policies,” was due from the 
plaintiff to the defendants. L., a solicitor and 
agent to all the parties, paid the premiums to 
the insin’aiice offices, receiving from them 5 per 
cent, commission. On summons to vary the 
chief clerk’s certificate by the amount of the 
commission, on the ground that the ‘‘ premiums 
paid on policies ” only amounted to 165b 5s. : — 
Held, that after the premiums had been paid 
to the insurance offices, the mortgagor had no 
interest in them. The insurance offices received 
the premiums, and paid the commission out of 
them to their own agent. Leete^, Wallace, 5^ 
L. T.,577. . ,, , , 

On Winding-up of Company,] — ^When there is 
a covenant to pay the premiums on a policy of 
assurance in an assurance company, and the 
company has been ordered to be wound up since 
the date of the covenant, the covenantee has no 
equity to sustain a bill praying that the amount 
of the premiums may in future be paid to him. 
6rar7iiss v. LLeinhe, 40 L. J., Ch. 306. 

TOL* VIII. 


Bankrupt.] — The mortgagor of a policy became 
bankrupt, but, notwithstanding his bankruptcy, 
continued to pay the premiums on the policy : 
—Held, that the premiums so pakl were in the 
nature of salvage moneys, and ought to be 
repaid with interest at 4 per cent, out of the 
policy moneys. Shearman v. British Empire 
Mutual Life Assurance. Co., 41 L, J,, Ch. 466 ; 
L. R. 14 Eq. 4 ; 26 L. T. 570 20 W. R. 620. 

Mortgagees.] — A policy on the life of Gr. 
granted to a trustee for her, was assigned to 
trustees, to invest the proceeds at her death for 
the benefit of C. for life, for her separate use, 
without power of anticipation, and after her 
death upon trusts as she should appoint, and 
in default of appointment for the persons who 
would be entitled to her personal estate. The 
trustees had power to pay the premiums. Notice 
was given to the assurance company of the 
assignment. C. subsequently, by a deed to which 
Gr. was a party, appointed the policy and the 
moneys to become due thereon to the plaintiffs 
to secui*e the repayment of moneys with interest 
at 5 ])er cent, advanced to Gr. for the benefit of 
herself and C. and children. Notice was given 
to the surviving trastee of the settlement and to 
the assurance company. The plaintiffs had, in 
consequence of the trustee and others interested 
in the policy refusing to pay them, paid the pre- 
miums and kept the policy on foot. On the 
death of Gt. the assurance company paid the 
policy moneys to the trustees, who refused to 
pay the plaintiffs the sums due to them. Tlie 
policy moneys wei'c afterwards paid into court. 
On a bill filed by the plaintiffs : — Held, that they 
\v('re entitled to be repaid at once the moneys 
I which they had advanced for the payment of 
: thn premiums with interest at 4 per cent., and 
1 per cent, more on the death of 0. GUI v. 
Boamhaf, L. R. 17 Eq. 316 ; 30 L. T. 157 ; 22 
W. R. 360. 

When a policy was deposited to secure a sinii)le 
contract debt, without any agreement as to 
interest, and the creditor paid the premiums 
down to the death of the debtor : — Held, that 
the policy was charged not only with the original 
debt and the amount of the premiums, but also 
with interest on both sums at 4b per cent. ICerr, 
In re, 38 L. J., Ch. 539 ; 17 W. R. 989. 

Mortgagees of a policy receiving after the 
death of a mortgagor a sum exceeding the amount 
due to them for principal and interest in respect 
of the mortgage debt, held eutitled to retain the 
balance in respect of other unsecured debts due 
to them from the mortgagor. Ilazelfoot, Iih re, 

\ Chauutler" s Claim, 41 L. J., Ch. 286 ; L. R. 13 
Eq. 327 ; 26 L, T. 146. And A^?esub tit. ASSIGN- 
MENT OF POLICY, infra. 

i Where a decree in a foreclosure and redemp- 
tion suit directed an a-ecount of principal, interest 
and costs, including premiums paid on a life 
policy, which had been delivered to a trustee for 
the mortgagee as a further security, and pro- 
ceeded in a common form, “on the plaintiff 
paying what shall be found due for principal, 
interest and costs ” -.—Held, that the mortgagee 
was entitled to charge interest at 4b per cent, on 
the premiums so paid by him or his trustee, 
within six years before the certificate. Bellamy 
V. Briclienden, 2 John. & H. 137. 

A policy was charged with two debts pari 
I passu. One of the mortgagees paid the premiftms 
: to keep it up till his death, after which his legal 
i personal representative continued to pay them 
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gagee himself), must be repakl ^1° ^ Stor was not entitled to be credited for any 

moneys in pinority to the debts secmecl.^^^ in exeess_ot the 

T. CaledonPm receiDts Pennell y, Millar, 2b bcav. 1 * 2 ; 2(> 

L. E. 8 Eq. 127 ; 17 W. K. 951; 20 L. T 939 "yo . 3 .jj.gs gsO ; 5 M'. E. 215. 


"'•i? S2^rknt%I: L'oVreal L. J.! Oh. 699 ; 3 Jur. (K.B.) 850 ; 5 W. E. 215. 

applied to a life insurance company for a loan of continue, paid the premiums toi. 

12 500 Z. ; and the company having agreed to lend ||i|j.ty-three years on a policy which \\as in- 

thesame, a inortgage was entered into between the estate. Soon 

P. and four persons, who were the trustees ot the .|.|.^^ tenant for life diecl :— Held, that 

company. The trustees were not so named in policy money must he paid to the trust estate,, 
the mortgage, which recited that there was no - tenant for life having no lieii. llanr/h.s 
probability of the mortgagor having issue by his 4^5 Oh. 621) ; 25 AV . h. 

tiroompanyr^dm?etfthfco^^^^^^ Trustees.]-Wlmn funds were giycii tr. tri.stew 

the four\rustees 18,900?. in case of the death of of a marriage settlement upon tiu^jt to paA {iie- 
i^i by his then wife, and in niinms on a policy cm the life ot ^ he h^lmnd it 
case he should keep up the annual premiums, the latter did not observe his oo\ tnaiit tc pa\ 
The indenture then witnessed, that in considera- them, and the trustees paid 10‘c‘miums>_ accoi d- 
tioii of 12,500?., the life estate, and also the ingly, and on the husband s death n-myed the 

reversion in fee, of P. were cemveyed sum secured by the policy :~Hel(l, 

trustees bv wav of mortgage; and that in case were entitled to receive troni the iiisoh eiit hiib- 
P should neglect to pay the premiums, it should band’s estate, out of a dividend which had been 
beiawful for the mortgagees to pay them, and declared, the amount of the premiums paid p- 
niiirusuls sums so pafd by them slioiild be them, together with banker’s interest an, cos s. 
charged on the hereditaments conveyed, bub- jmier, hi re, II h.r jiurte, I, th. D. ,.m , 
seQueiitlv another mortgage was entered into •!7 L. T. 38 : 25 W. E. 881. ^ , . . 

between' the same parties by way of fm-ther Held, also, that proof by the trustees ui re- 
charge, accompanied by a similar policy. P. paid spect of the estimated TOlue ot the U 

the premiums on the policies for four years ; the covenant at the date of the lupudation w as iu.>t 
directors then, at his reciuest, reduced the amount impeachable on the ground that the receiiit b> 
of the iiremiums, and he coiitiimed to pay the the trustees of the policy moneys, coupled with 
reduced amounts for three years longer. P. then the proof, would cause them to receive more- 
ceased to pay the premiums. The company than 20.^?. in the pound. Ih. 
debited his account with the annual amounts, Trustees of a settlement of a policy being 
and added them to their mortgage debt. P. died without funds to pay tlie ])remiunis, assiguet tlie 
Avithout leaving issue male, and, on taking the policy to a creditor, and afterAvards assigned the 
accounts in a mortgagee’s suit against the estate, trust property to neAv trustees appointed in their 
the chief clerk disallowed to the company the i-oom ; but the policy Avas not mentioned m the 
amounts with which they had debited the estate assignment to the ncAV trustees : — .Held, that the 
on account of the premiums ; but the court, on ^ew trustees Avere not entitled to the policy _as- 
motion to vary the chief clerk’s certificate, held against the creditor. Johnson Y^^Smire, 8 Crift. 
that the company Avas to be allowed the sums 194 • 7 Jai*. (n.S.) 670 ; L. T. 677. 

Avith AA^hich they had so debited P.’s estate. . 

Fikwilliam (EarV) v. Price, 4 Jur. (N.s.) 889. Executors.]— An executor, ^without a special 

A mortgage was executed of a revei-sionary authority, applied the testator s assets for seveial 
interest in land to secure money alleged to be yeaip in insuring the hie 

due by the mortgagor, with a covenant by the estate. He then dropped the polic} , ^' |f’hout 
mortgagor to keep "up policies on his oaaui life, consulting the ])arties beneficially intCrCS ei , 
Avhich were assigned by way of collateral security, and without applying for the direction ut the 
The mortgagoi^did not pay the premiums, but court in a suit for adimnistratimi ot tire ^ 
they Avere paid by the mortgagee, who subse- then pending -Pleld, that he aaus liable toi t c 
(uiently let some of the policies drop, and others Avhole sum Avhich Avould have been recoveretl it 
he sold. A bill was filed by the assignees of the he had kept up the policy, 
mortii-agor to set aside the deed, and a decree Avas 8 DreAV. 277 ; 24 L. J., Ch. 68/ ; o \\ . iv. 4.U. 
made setting it aside as fraudulent and void, . -u^ i i f.v,. 

upon the terms of the repayment of the money Payment of Debt.]— Whore the relation 

actnallv advanced, with interest, with a direc- of debtor and creditor subsists, and a policy is 
lion inserted at the instance of the plaintiif, effected by the creditor directly or indirectly at 
tiiat’au account shoulclbetaken of the payments the expense of the debtor, under circumstances 
and receipts in respect of the policies of insu- which shcAv that it Avas intended as a security or 
ranee, and that if it should be found that the ' an indemnity to the creditor, he is bound, on 
creditor had received more than he had paid, he iiayment of the debt, to deliver^ np^ tire policy, 
shouhl pay over the balance to the plaintiff; Court naij v. Wright, 2 aiff.^887 ; 6 Jur. (N.S.) 
and if it should be found that the contrary Avas 1288 ; 8 L. T. 438 ; 9 W. 41. 158. 

Hie ease, he should be paid the difference. Upon A tradesman insured the life of his debtor, in 
taking the accounts it Avas found that the pay- his own name ; he charged the debtor with the 
..i.,. -.I-,*-, '.■srilirt-Iiat! txrcivci in A’V'rtAHC A'P 7 7VfnTn'nm,«; Imt thcv were ncArer naid by him. On 


amend the decree Held, that the direction as sentatives wrere entitled to tne proauce ol wit 
to the policies had been erroneously inserted, 1 policy after payment of the debt and premiums, 






37 


38 


INSUEANCE— Li/c. 


Morland v. ImaeSy 20 Beav. B89 ; 24 L. J., Ch. 
753 ; 1 Jur. (H.s.) 989 ; 3 W. B. 397. 

Where a policy has been eflcected on the life of 
a debtor, as a security to the lender of money, 
and the lender charges the premiums to the 
account of the debtor, who pays them, if the 
principal is afterwards paid, the debtor or his 
re|)resentative is entitled to the policy. Ilollmid 
V. Smith, 6 Esp. 11 ; 9 E. E. 801. 

A money-lender agreed to advance a sum at 
8/. per cent, per annum, and the premiums on 
the insurance of the borrower’s life. The 
borrower executed a bond with sureties, con- 
ditioned for payment of an annuity during his 
life equal to the above aggregate sums, and any 
increase in premiums by reason of the grantor 
]>eing abroad ; and the condition provided for 
the cessor of the annuity on notice and payment 
of the original sum advanced, and all arrears of 
the annuity up to that time, but said nothing as 
to the policy -Held, that, on redemption, the 
borrower had no equity to have the policy 
delivered to him. Goftlieh v. Oraneh. 4 i)e G. 
M. & G-. 440 ; 22 L. J., Ch. 912 ; 17 Jur. 704. 

Principal and Surety.] — A debtor deposited a 
policy with his creditor as a security. After- 
wards the debtor, with a surety who did not 
know of the deposit, covenanted with the creditor 
for payment of the debt, and contempora- 
neously the debtor executed a deed of counter- 
security to the surety, neither deed referring to 
the deposit of the ];)olicy. Subsequently the 
debtor assigned the policy to the creditor as a 
security : — Held, that the surety, on paying the 
debt, was entitled to the policy. Zahe v. JSrutton, 

8 Be G. M. & G. 440. 

A debtor and a surety entered into a bond to 
secure payment by instalments of a debt, and 
the expenses of effecting a policy on the debtor’s 
life in the creditor’s name as a collateral security. 
The policy was effected, but after a time neither 
the debtor nor his surety paid the premiums on 
the policy, though required to do so by the 
creditor, who paid them himself : — Held, on the 
death of the debtor, that he and his surety had 
not abandoned the policy, but tliat it was redeem- 
able by the surety on repayment of the premiums 
paid by the debtor. Dryjidale v. JPiqgott,, 8 Dc 
G. M. k G. 546 : 25 L. J.,' Ch. 878 ; 2 Jur. (N.s.) 
1078 : 4 W. K. 773. 

One of the makers of a joint and several pro- 
missory note, who was a surety for the other, 
effected an insurance on the life of the latter, 
with his privity and concurrence, for an amount 
equal to that secured by the note. The principal 
died, having appointed the surety his executor, and 
the surety received the insurance money : — Held, 
that to the extent to which it was not required 
for indemnifying the surety, it ought to be applied 
in payment of the debt. Le4i v. Iliriton, 5 He 
G. M. & G. 823— L.JJ. 

Voluntary Payment.] — The voluntary pay- 
ment of premiums on a policy confers on the 
pajmr no interest in the policy. Bimidge v. 
Row, 13 L. J., Ch. 173 ; 9 Jur. 299. 

Lien— Salvage.]— When a person, not the sole 
beneffeial owner, pays the premiums to keep up 
a policy of life insurance, he is entitled to a lien 
on the policy of its proceeds in the following 
cases : (1) By contract with the beneficial 
owner ; (2) By reason of the right of trustees 
to an indemnity out of their trust property for 
money expended by them in its preservation ; 


(3) By subrogation to their right of some person 
who, at the request of trustees, has advanced 
money for the preservation of the property-; (4) 
By reason of the right of a mortgagee to add to 
his charge any money paid by liini to preserve 
the property. In no other cases can a lien on a 
policy for premiums paiJ be acquired either by 
a stranger or by a part owner of the policy- 
77/ In re (2 Sm. & Giff. 578, n.), Swan v. 
Swan (8 Price, 518 ; 22 E. E. 770), and IlamilUrn 
V. Benny (1 Br. k. B. 1 99 ; 12 E. E. 14), commented 
on. Leslie^ In re., Leslie v. French, 52 L. J,, Ch. 
762 ; 23 Ch. B. 552 ; 48 L. T. 564 ; 31 W. E. 561. 

Proof of Interest.]— Where A. effects a policy, 
in his own name, upon the life of B., declaring 
he is interested in B.’s life, such policy, prima 
facie, belongs to A., and the mere proof that some of 
the premiums were paid by B. does not rebut that 
presumption. Triston v. Ilardey, 14 Beav. 232. 

Where A. pays the premiums upon a policy on 
his life, but the benefit of it is claimed by B,, the 
onus of proof lies on the latter, thougdi the policy 
is in his name. PfleyerM. Browne, 2% Beav. 391, 

A. being unable to pay the premhims of 
policies effected by him on his own life, gave B. 
a post-obit bond for 14,0007., payable on the 
death of A.’s father, if A. survived him, and if 
B. had in the meantime kei)t up the policies. In 
paying that sum, regard was had not only to 
the amount of premiums required to keep the 
policies on foot, but also to the amount of 
premiums to be paid for keeping the life of A. 
insured in. 14,0007.; t » be paid in the event of his. 
dying in his father’s lifetime. This was known 
to A., who knew also that B. intended to effect 
this latter insurance, but there was not any 
agreement that B.' should do so. B. did effect 
the insurance. A. died in his father’s lifetime, 
appointing B. one of his executors : — Held, that 
no contract for B. to insure being proved, he, 
and not the estate of A., was entitled to the 
benefit of the iiolicv which A. had effected. 
Freme v. Brade, 2 Be G. & J. 582 ; 27 L. J., Ch. 
697 ; 4 Jur. (N.S.) 748 ; 6 W. E. 739. 

Held, also, that if the transactions as to the 
post-obit bond were a fraud upon A., then B. 
had no insurable interest in A.’s life, the 
insurance office was not liable on the policy, and 
the sum insured could not, if paid by the office, 
be claimed by A.’s estate. Ih. 

Payment of Premiums by Stranger— Lieu.] — 

A. , the owner of land, and also of a policy of life 
assurance on his own life in the office of the B. 
company, mortgaged both these properties to the 

B. company. It was provided that the mortgage 
debt should be reduced by instalments, and the 
mortgage deed contained a covenant by A. to 
pay the premiums on the policy, and a power of 
sale was given to the mortgagees (inter alia), if 
there should be a, breach of the covenant, to keep 
up the policy. A, sold the land subject to the 
mortgage to C., but retained the policy, and 
agreed to pay the premiums. He afterwards 
failed to pay the premiums. The B. company’- 
thereupon called upon G. to pay the premiums, 
and threatened to call in the mortgage and exer- 
cise their power of sale if he failed to do so. C. 
accordingly paid the premiums, and claimed to 
have it declared that he was entitled to a lien on 
the policy for the premiums so paid : — Held.^that 
0. was not under the circumstances entitlal to 
any lien on the policy. Held further (per 
Bindley, L.J.), that 0. might have been entitled 
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to a lien if the terms of. the ^veemeut^ ?e«Kerty 

him and A. had not by .mph.cation cxclndc^d it wrnSicieronnLrances,:eifeo^^^^^ by him on the 
js not exhaustive. 6truU v. Iqrpett^ 62 . . ^ the nremiums <:)ii 


ceived the annuities, and paid the premiums on 
+ 1 .^ n-n flrnnm'ru;*' of the lives received 


1 .!, .>..,,1110. (or o.«»l m ‘‘ ”i ufc ;_Hol<l, on . bill Utol .(» tl.o ilocOKO 


s«‘- 

were being toly paid, and also a covenant that that the tenant for hte being a 

tf tL nvemiunis were not regularly paid by A. of those annuities, which were treehold, iv .is not 

tbe^nSrfiTte nrirb^the B. company, and hound to keep up the insurances, but that haying 

atk^d to their icurity^ A. sold the land sub- done so she was entitled to be repaid out otthc 

iect to^the morti^a^e^to C., but retained the plaiiitiffs share a moiety ot the sums so acK 

iioliev and afterwards failed to pay the with interest ; and as the moiety to whidi the 

nremiumL Thereupon the B. company gave plaintiff would he otherwise entitled 

notice to C. that, unless he paid the premiums, exhausted, that the bill should be 

til pv would at once call in the mortgage deed, from the manner in winch the cause had been 

c!®lc"corf;LglyT^d"ttm premiums, mid, in an comlucted by the phiintifi, with costs. J/mmy 

action brought bv him against A., sought to have v. 6r/Z»?As*, 1 Di. Wai. 

h was iindei these circumstances not entitled to —lien— Salvage.]— h. mortgaged a .pohc} . ol 


Lien — Salvage.^ 


was under rnese circumsuincuw uub ciimij-tijvi Lv/ — * — o— j i , 

anvlien. ie-rfic, re, Xc,vf«! v. A’lvon^/i (23 Ch. D. life assuimice to. h.,. and attevwOTils hlul .1 
”>' 1 *^'^ considered Ih, petition for liquidation. Kesohitioiis ot^ tlie 

'' llmLr 'the nrovisions of a private estate act creditors were passed, under which L. s f riends 


Under the provisions of a private estate act creditors were 
the trustee of a term of years in certain settled were to pay 2.y 


in the pound on the unsecured 


the payment 


The terms of these resolutions 


under the powers conferred hytlm act, and of of F.’s interest in the policy, but no such pur- 
the premiums on policies of life assurance, con- chase was ever earned out Shortly attei mis 
stitutiiig the collateral security for the repay- agreement 1). informed B. that none ot the 
merit of those sums, the equity of redemption incumbrancers would pay the premium, tor tliax 
beiruj’ reserved to W. The rents having become year, and E. paid it on the faith, as he deposed, 
insufficient, the trustee, in order to save one of of his interest under the agreement. ^ ihere was 
the policies from lapsing, paid a premium out of no evidence that D. had any authority to enter 
his own moneys. He did this without any into any agreement on behalf of .t., or that h. 
request from the mortgagee or from the owner had any knowledge of the contract, hr ot the 
of the equity of redemption of the policy. The payment by E. F.’s repi'esentative, Mrs. h ., 
life insured having dropped, and the proceeds of brought action to enforce her security, and the 
the policy having been received by the mort- policy was sold for much less than^the amount ot 
gagee Held, that the trustee was not entitled the mortgage debt Held, that E, was entitled 
to any lien on the proceeds in respect of the to be repaid out of the proceeds of sale the pre- 
premiums which he had paid, he not being a iiiiiims for 188H which he had paid, and that the 
trustee of the policy. WlncMlsea [Earl) Polwy residue must he paid to Mrs. F . But held, on 
TrunU, In re, 58 L. J., Oh. 20 ; 39 Ch. D. 168; appeal, that E.’s payment of a premium in his 
59 L. T. 167 ; 37 W. R. 77. character of owner of the equity of redemption 

By a deed, A. agreed that B. should insure her could not give him a lien in priority to the 
life," and that the costs of such insurance, and mortgage debt; that E.’s belief that he had a 
the payments for keeping the same on foot, valid contract for purchase, when he had not, 
should be paid out of the property charged, and could not give him any advantage as regarded 
she directed the trustees to make the necessary the premium, there being nothing to shew that 
jiaymeiits for effecting and keeping on foot the F. knew of the alleged contract or of the payment 
policies. The trustees did not make the pay- of the premium ; that, in the state of the evidence, 
rnents, but the policy was kept on foot by B. : — no request from F. to pay the premium could be 
Held, that he was entitled to interest thereon, at inferred, and no equity could be held to have 
4 per cent, llodifuqn v. Ilodgmn, 2 Keen, 704 ; arisen against F. on the ground of acquiescence 
7 L, th, Ch. 5, * or lying by ; and that the fact that the policy 

A testator, by his will, bequeathed “ one half had'bcen preserved by E.’s payment did not give 
of the property he left to his executrix, to be him a right to have the premium repaid nor give 
<lisposed of at her death to his nearest relation him a lien on the policy for it ; and that, there- 
in law, provided he or she professed the esta- fore, the whole proceeds of sale must be paid to 
blished religion,” and appointed his widow his Mrs. F, without deducting the premium. Semble, 
excc'titrix, and bequeathed to her all his worldly the maritime doctrine of salvage has no applica- 
substance of, what nature and kind soever, except tion to the payment of premiums on a policy, 
such part as was before devised for her own sole West v. Held (2 Hare, 249) ; Burrldge v. Mow 
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(1 Y. «fe CJ. Ch. 183) ; Shear mmiY. British- JhJmjnre 
Mutual Life Assu7*a7iee Co., L. it. 14 Eq. 4) ; 
6riU V. Boiimmff, L. K. 17 Eq. 316) ; and Aylwyii 
V. Witty ^ (30 L. J., Cli. 860), considered. Falehe 

V. SooWWi I)n2>eTial Insuraowe Co., 56 L. J., 
Ch. 707 ; 34 Ch. D. 234 ; 56 L. T. 220 ; 35 W. E. 
143— C. A. 

Eeturn of— -Purcliase of Eeversion set aside.] 

— The purchaser of a contingent reversionary 
interest insured the life of the vendor and paid 
premiums for some years. The sale was sub- 
sequently set aside as an unconscionable bargain : 
— Held, that the purchaser was not entitled to 
repayment of the premiums. Fry v. Lane, 58 
L. J., Ch. 113; 40 Ch. D. 312 ; 60 L. T. 12 : 37 

W. R. 135. 

Wagering Policies.] — J. H. effected with 

the defendant company two policies of insurance 
on the life of his father, J. H., in which he had 
no insurable interest. According to the policies 
the premiums were to be paid weekly, J. H., 
the son, continued to make these weekly pay- 
ments for some years. J. H., the father, had at 
lirst no knowledge of the insurances effected on 
his life ; but when he became aware of them he 
objected to their being continued, and gave 
notice to that effect to the company. J. H., 
the son, then gave notice to the defendants that 
the policies were at an end, and claimed the 
return of the amount of the premiums. The 
defendants refused to pay, and J. H., the son, 
brought his action for their recovery, and the 
county court judge gave judgment for the plain- 
tiff -.—Held, that under the circumstances of the 
case the policies were wagering policies, and con- 
sequently the premiums paid in respect of them 
couhl not be recovered. Howard v. Eeftaje 
Friendly Society, 54 L. T. 644, 

Trustee of Policy unable to pay Premiums.] 

—A husband, by his marriage settlement, coven- 
anted to keep up policies on his life for the benetit 
of himself, wife, and children. He became 
wholly unable to pay the premiums. The court 
authorised the trustees to surrender the policies. 
Beresford v. Beresford, 23 Beav. 222. 

And, in another case, under similar circum- 
stances, the court authorised the trustees to sell 
the policy, and accumulate the produce. Hill 
V. Trenery, 23 Beav. 16. 

Where a trustee is or ought to be in possession 
of funds to pay the premiums of a policy of 
insurance, he cannot give a lien on the policy to 
another t)arty for money advanced by such party 
to pav the premiums. Glach y . Holland , 19 Beav. 
262 ; ‘24 L. J., Ch. 13 ; 18 Jur. 1007 ; 2 W. R. 402. 

Where there is a declaration of the trusts of a 
policy, notice to the office is not necessary to 
complete the title. Ih. 

Renewable Leaseholds — Charge of Personal 
Estate with Premiums on Policies on Lives.] — ’ 

See Meller v. Stanley, infra, col. 68. 

Life Policy — Settlor unable to pay Premiums 
— Power to Surrender.] — See Steen v. Peebles, 
25 L. R. Ir. 544. 

e. Covenants TO Pay. 

Absolute or Conditional Breach — Bamages.] — 

By a Scotch marriage settlement dated the 18th 
of August, 1873. the husband assigned to trustees 
two policies on his life for 5,000/. each, expiring 


respectively on the 2nd and 3rd of July, 1875 ; 
and he covenanted “ on or before the 2nd of 
July, 1875,” to insure his life in the names of 
the trustees in the sum of 10,000/. ; the existing 
and future policies to be held upon trusts for his 
wife and children. The husband took no steps 
towards effecting a new policy until the 1st of 
July, 1875, shortly before which date his health, 
which had previously been good, had become so 
bad that he was unable to effect an insurance, 
and in September following he died : — Held, 
that the life ^ having become unmsurable - on the 
1st of July, 1875, did not relieve the husband 
from the obligation to insure or pay damages, 
and that accordingly his estate was answerable 
in damages to the trustees of the settlement. 
Aidlmr, In re, Artlmr v. Wynne, 49 L. J., 
Ch. 5.56 ; 14 Ch. H. 603 ; 43 L. T. 46 ; 28 W. R.972, 

The defendant assigned to the trustees of an 
assurance society, and as collateral security for a 
mortgage for advances made by the office, a 
policy in the society, and covenanted with the 
trustees to keep it alive ; and in case he should 
not do so, that it should be lawful for them to 
pay the })remiums and keep it alive, and that all 
sums so paid by them should be charged on the 
land in the same way as the original mortgage 
money ; but there was no covenant on the part of 
the defendant to repay any such sums to the 
trustees. The defendant made default in paying 
the premium for several years, and such pre- 
miums were placed to the credit of the company 
in their books, in an account kept by them for 
that purpose, and were yearly debited by them 
to the mortgage account of the defendant, all 
which was , according to the usual practice of the 
office. The trustees then sued the defendant for 
a breach of covenant, and he paid into court Is. : 
— Held, that assuming the facts to shew that the 
trustees had paid the annual premiums to the 
office, they were not entitled to recover, more than 
nominal damages. Brown v. Price, 4 0. B. 
(N.s.) 598 ; 27 U J., C. P. 290 ;4 Jur. (N.S.) 882 ; 
6W.R. 721. 

The plaintiff lent to the defendant 600/. on the 
security of a deed, whereby two policies were 
charged with the payment of the principal and 
interest. The deed contained a covenant by the 
defendant to pay the premiums of the policies. 
By their terms the policies only remained in 
force provided the premiums were paid every 
year. The defendant paid the first year’s pre- 
mium only, and the plaintiff having sued him on 
his covenant for non-payment of the three sub- 
sequent years’ premiums : — Held, that as it did 
not appear that the plaintiff had sustained any 
loss by the defendant’s neglect to keep up the 
policies the measure of damage was not the 
amount of the three years’ premiums, but the 
plaintiff was entitled to nominal damages only.. 
Xaiiomxl Assurance Co. v. Best, 2 H. & H. 605 
27 L. J,, Ex. 19 ; 6 W. R. 78. 

Forfeiture.] — A debtor having assigned. 

to his creditors a policy on his own life, and 
covenanted to pay the annual premiums, and not 
to do anything by which the policy should be 
forfeited, caused a forfeiture of it by going 
beyond the limits of Europe without the licence 
of the assurers, contrary to a condition in the 
policy ; — Held, that the measure of damages for 
such a breach of covenant was the present value 
of the policy at the time of forfeiture, tfj^ving 
into consideration that the debtor ha d covenan bed 
to pay, and taking it as if he would have paid 
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ihc annual premiums. HaicUns v. CouWnirsU premium of 49Z. 8,?. U. on or before the 24tli of 
5 B. & S. 343 ; 33 L. J., Q. B. 192 ; 10 Jur. (N.s.j June in each year, the defendant covenanted 
876 * 12 W. K!825. with the plaintiifs to pay them the premiums 

’ and all other sums of money that should become 

Satisfaction.]— D. and P. joined in a covenant due in respect of the policy, at the proper times 


in a mortgage deed (as sureties) to pay the for that purpose, and to do every other matter or 
premiums on life policies, forming part of the thing which would be necessary for kee})ing on 


premiums on life policies, forming part of the thing which would be necessary xor lvee})ing on 
security, and by a contemporaneous instrument, foot the policy. First breach, that the defen- 
to which they were not parties, the equity of dant did not pay the premiums which became 
redemption was assigned for the benefit of the due in respect of the policy, according to his 
<a’editors of the mortgagor. D., who signed the covenant ; but on the contrary, altliough after- 
trust deed as a creditor," being called upon to pay wards, to wit, on the 24th June, 1847, a premium 
the premium on one policy, applied to B. to do of 49/. id. became due, yet the defendant did 
so for him, and assigned to B. the policy ; and B. not then, or at any other tiine, pay it. Second 
covenanted to pay future premiums. The mort- breach, that the defendant did not do all such 
.gage was paid oif B. paid the premiums, and the matters and things as were necessary for keeping 
|)oiicy , was sold by the trustee of the creditors’ on foot the policy, but on the contrary, althougli 
deed, under a power contained in it. A creditors’ afterwards, to wit, on the 24th June, 1847, it 
suit being instituted, on the question \vhether was necessary in order to kee}) the policy on 
I). and P. were entitled as against the other foot, that an annual premium should be paid 


creditors to a lien upon the produce of the policy : within twmnty-one days from that day, yet tlie 
— Held, that as betw’een IJ. and B., and B. and defendant did not, W'ithin that period, or any 


the creditors, such creditors w^ere not entitled to other time, pay it : — Held, that both breaches 
take the money, without making payment in vvere bad. (h. v. 


satisfaction of the premiums paid bv B. Aylioln 2 Ex. 687. 
V. WiUy, 30 L. J., Ch. 860 ; 9 W. li. 720. 


Covenant to Pay — Bankruptcy — Proof — 
Yalue.] — Where, in an arrangement matter, a 
creditor held policies of insurance which the 
arranging debtor had covenanted to keep up : — 
Pleld, that the value of the creditor’s interest in 


Eeturn of Premiums.] — See Foiifler v. SoottUh 
Mpiitahle Life Inmirance Siwlety. supra, col. 7. 


d. Keceipts by Agents 


Authority.] — Upon a policy on the life of A., 


the covenant w’as the sum wiiich the insurance the premium became due (m. the loth March, 
company wmuld accept as a present payment, by but was not paid until the 12th April, wiien the 
Avay of commutation of the annual premiums, to country agent of the company, through wdiom 
keep the policies subsisting. Banh of Ireland., the insurance had been effected, gave a receipt 
Bii; 2 ) 0 rte, la re, 17 L. R., Ir. 507. for the amount of the premium. The instructions 

given by the company to the agent w*ere, that 
Action on.] — A deed of assignment of a life the premium on every life policy must be received 
policy contained a covenant by the assignor, that within fifteen days from the time of its becoming 
he w'ould pay to the company, wdthw’hom it w*as due ; if not paid within that time, that he wms 
effected, the annual premium and other moneys to give immediate notice to the office of that fact, 
which should be required to keep the policy on and in the event of his omitting to do so, that 
foot, wdien and as the same should become due his account would be debited for the amount, 
and payable ; and that, if he should neglect or after the fifteen days had expired. No notice 
refuse to pay the annual premiuip within seven was given to the company of the nonpayment of 
days after the 5th June in every year, it should the premium within the fifteen days ; it w^as 
be lawful for the plaintiff to pay the annual therefore entered in their books as paid on the 
])remium, and sue for and recover the same from 15th March, and the agent was debited for the 
the defendant in an action, as for money paid amount : — Held, first, that the mere debiting the 
by him to and for the use of the defendant, and agent with the premium could not be considered 
at his request : — Held, that an action of debt as a pavment to the company by the assured ; 
lay on the deed, to recover an annual premium and secondly, that as the agent liad no authority 
paid by the plaintiff upon default of the defen- to contract for the company, the fact of his 
dant in jxaying the same. Barher v. Butcher, 8 receiving the money after the expiration of the 
Q. B. 863 ; 15 li. J., Q. B. 289 *, 10 Jur. 814. fifteen days, and the entry in the company’s 
A loan was granted by an insurance company books debiting him wdth the amount, w^ere no 
with sureties, and a policy on the evidence of a new agreement betw^een the corn- 
life of the borrow’’ er, as a collateral security. The panv and the assured. Acey y. Ferule, 7 M. &; 
premiums w’ere not paid within the days of grace, W. 151 ; 10 Ij. J., Ex. 9. 
but w^re demanded by the company, who brought ’ 

actions tigainst the sureties of the bond ; they After Forfeiture.] — Indorsed upon a 

refused to pay, and pleaded non est factum and policy was a condition that it should be void, and 
payment. Upon a suit instituted in equity to the money secured thereby forfeited to the use of 
restrain such actions, audit being contended that the company, if the insured should go beyond the 


the demand by the company, after the policy limits of Europe without the licence of the 
wus actually vpid, had revived it Held, that directors. The condition was infringed by the 
such revival was neutralised by the fact of insured going to reside in Canada," where he 
refusal to pay, and the bill was dismissed wdth died ; but, after the breach, the local agent of the 
costs. Fdye y, Buhe, 18 L. J., Ch. 183. company at the place where the policy had been 

effected contiimed to receive the usual premiums 
Pleading.]— A declaration stated, that by deed ni)on the policy, wdth notice of the breach of the 
betw^ien the plaintiffs and defendant, reciting condition, which he represented as not invali- 
that he had effected wdth the plaintiffs an dating the policy, provided the premiums were 
nsui-ance on his life, he paying the annual regularly paid: — Held, that the notice of the 


iif 
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breacli of the condition given to the agent of the -- — Subsequent Mortgage.]— A. voluntarily 
company was constructive notice to the company; assigned a policy on his life to trustees for his 
and that the latter, whether they had express infant son, if he attained twenty-live ; hut if he 
notice of the breach or not, were precluded by died under that age, and A. should think proper 
the conduct of their agent from insisting npon to keep up the policy, upon trust for B. A. 
the forfeiture upon the death of the insured, covenanted to pay the premiums during the life 
Wlnq V. Harcey, 5 De G-. M. A G. 265 ; 2 Eq. li. of his son only ; and in the event of A. ceasing 
538 23 L. J., Cli. 511 ; IS Jur. 394 ; 2 W. R. 370. to pay the premiums, he should be at liberty to 

sell the policy and retain the money. The son 
died under twenty-live, and A. mortgaged the 


e. Extea oe Additiokal. 
Liability.] — An insurance company purchased 


policy, covenanting to pay the premiums, wliich 
he did Held, on the death of A., that the pro- 
duce of the policy belonged to the mortgagees, 


an annuity, and took as a security an assignment Pedder v. MoMy, 31 Beiiv. 159 ; 

of the whole equitable interest of, the grantor in .j 205. 
a trust fund, which produced much more than 

enough to pay the annuity, with a proviso that Lien — Bankruptcy, Abroad— Assignment in 
in case the comply should insure any sum not England.]— In 1833, A., domiciled in Jersey, 
exceeding the price of the annuity, and should deposited with B., domiciled in England, a policy 
pay an additional rate of insurance by reason of effected in Jersey, npon A.’s life, for 499/. as 
tlie grantor going beyond sea, all sums so paid security for 210/. advanced by B. to him. This 
for additional premiums should be returned out transaction took place in England ; no notice of 
of the life interest and the surplus be held on deposit was given to the office, who after- 
trust for the grantor. No policy of assurance ^yards, upon a false representation of the loss of 
was, in fact, effected, except that the company policy, delivered to A. a duplicate of the 
became their own insurers by making a policy in poUey, which, in 1853, he by deed assigned to 
a separate branch of their own company Held, whom he had obtained a judicial 

that though the grantor did in fact go beyond sentence of separation cle biens), in consideration 
sea for several years, the company was not of 400/. alleged to have been paid by her to him ; 
entitled to charge the premiums for extra j^Q^ice of this assignment was given to the office, 
risk which had in fact been incurred, no ^ wife, paid the premiums till his death, 

additional premiums having in fact been paid, 4333 became insolvent, and made a cessio 
<Grey v. MU, mi, 1 Giff. 438 ; 2d L. J., Ch. 666 ; bonorum of his property, but no proof of B.’s 
2 Jur. (N.s.) 511 ; 4 W. R. 497. ^^4,4 registered by him under A.’s insolvency. 

On an action hroaght in Jersey by A.’s wife 

Enforcing Reduction.]— If an assurance against the insurance office to recover the 

society takes an extra pi'cmiiim upon an amount of the policy, B. intervened and claimed 
increased risk, and promises to reduce it upon a lien imder the deposit with him by A. of the 
being satisfied that the risk has ceased, such original poliev :— Held, first, that as B.’s domicil 
promise is not an agreement which a court of wa5s English, and the contract made iii England, 
equity can carry into effect. Mmih/ v. Greidiam 43^ English law a lien upon the 

6h., 29 Beav. 439 ; 31 L. J., Ch. policy. 'Le Feiivre v. SulUm/L 10 JVIoore, 
94 ; 7 Jur. (x.S.) 383 ; 4 I.. T. 397 ; 9 W. R. 547. 4^ 

Where, therefore, the directors of a society, * Held, secondly, that the cessio bonorum made 
upon re-examination of a life assured, and upon ^ Jersey did not affect such lien. 2 h. 
medical evidence subsetiuently sent to them, 

considered the risk existing,” and declined to — Intended Assignment.] — Declaration 

reduce an extra premium .-—Held, that they were 4)y executors, on a policy containing conditions 
sole judges of the fact, and that the (;ourt could — 44^at policies effected by persons on their 
not interfere with tlieir discretion. IIk Hyeg^ ^yho should die by their own hands, 

would become void, so far as regarded the execu- 
tors or administrators of the person so dying, 
Vni. MORTG AGE, ASSIGNMENT AND but. would remain in force only to the extent of 
SALE. any bona fide interest which might have been 

acquired by any other person under an actual 
(L VALIDITY Geneeally. assignment by deed for a valuable consideration 

Stamp.] — All assignment of a yiolicy of insur- hi money, or by way of security or indemnity, 
aTice to secure a debt, is an assignment by way oi' by virtue of any legal or equitable lien as a 
•of mortgage within 55 Geo. 3, c. 184, and requires security for mone}', upon proof or the extent or 
an ad valorem stamp as such. Caldwell v. such interest being given to the directors toAneir 
Dawson 5 Ex 1- 14 Jur 163 satisfaction ; and, secondly, if a person who should 

’ ■ have been insured on his own life for at least five 

Voluntary Assignment.] — A debtor, during his years, or should have paid a sum equivalerit to at 
last illness, assigned two iiolicies on his life, for least five years’ premiums, should die by his own 
500/. and 300/., to a creditor, in consideration of hands, the directors should be at liberty, it they 
■a debt of 174/. 3.v. Or/. He died within a month thought proper so to do, but not otherwise, to pay 
iifterwards intestate. The policies were paid to for the benefit of the family. Plea, that the 
the assignee Held that the policies were insured died by his own hand. Replications, first 
securities for money within 1 A 2 Viet. c. 110, that before the death of the insured, K. acquired 
:s. 12, that the assigmnent was voluntary, and a bon4 fide interest in the iiolicy by actual 
void under 13 Eliz. e. 5, and that the deed could assignment by way of security for money witlnn 
-only stand as a security for the debt due to the the meaning of the conditions, and proot or the 
party who obtained the assignment. Stohoe v. extent of such interest was before action given to 
Cowan, 29 Beav. 637 ; 30 L. J., Oh. 882 ; 7 Jur. the directors to tlieir satisfaction ; and, seccflidly, 
<N.s.) 901 ; 4 Ij. T. ()9 ; 9 W. R. 801. that before the death, K. acquired a bomt fide- 


B. had by the English law a lien upon the 
policy. Le Feuvre v. Sullivan, 10 Moore, 

P. C. 1. 

Held, secondly, that tlie cessio bonorum made 


Vni. MORTGAGE, ASSIGNMENT AND 
SALE. 

A^alidity Geneeally. 


INSUEANCE- 


interest in the policy by virtue of an equitable 
lien as a security for money, and proof of the 
extent of such interest was before action given 
to the directors to their satisfaction : — Held, that 
the fii’st replication was bad for not shewing that 
the allege<l assignment was by deed. Moore v. 
Woolm^f . 4 El. k Bl. 243 : 3 C. L. R. 207; 24 
L. J,, Q. B, 40 ; 1 Jur. (K.s.) 468 : 3 AV. E. 66. 

Held, that the second replication was proved 
by evidence that the insured had before marriage 
given a bond conditioned to secure 5,000Z. to his 
intended wife, and that subsequentiy, not being 
able to do so, an agreement was made among 
different members of the family, by which the 
insured was to insure his life for the benefit of 
his wife, and she was to keep up the premiums 
out of her private income ; and that in pursu- 
ance of such agreement he did insure, and handed 
over the policy to K. as trustee for the wife, 
intending to assign regularly, but that he di(l 
not so assign, but died by his own hands, which 
facts were made known to the diiuctors. Ih. 

Held, also, that such evidence was sufficient to 
shew that the policy was in the hands of K. an 
equitable lien, and that the directors ought to he 
satisfied, it not being necessary to shew that they 
were, in fact, satisfied. Ih. 


33 L. J., Ch. 426 ; 10 Jur. (N.s.) 739 ; 10 L. T. 
792; 12 AAh B. 941. 


Second Pledge — Negligence.]— In detinue by 
the executor of N. against M., a hanker, for a 
policy on the life of S., M. pleaded that the 
policy was not the property of N., and also that 
N. fraudulently permitted S. to hold the imlicy, 
and represent that he was entitled to the money 
secured by it. Ileplication, denying the fraudu- 
lent permission. 8. insured his own life in 1831, 
and by deed assigned the policy to N. in 1832, 
who gave notice of the assignment to the office, 
and paid all the ])remiums afterwards. 8. 
retained the policy till he de[)osited it with M. 
on a loan of money in 1843 : — Held, first, that 
the property in the ]mlicy passed to N. by the 
deed of 1831, although he had no possession of 
the policy. KeaU Mol\ncm‘, 2 Car. k. K. 672. 

Held, secondly, that though N. had been guilty 
of negligence in allowing 8.' to retain the policy, 
the defendant ha<l not proved his plea, unless the 
jury was satisfied that H. intended that 8. should 


borrow money of some one, and left the policy 
in S.’s hands, in order that he might cheat some 


one by borrowing money on it. II). 


Felony — Consideration.] — A clerk having 
robbed his employei’s of money, gave them, upon 
the discovery of his frauds and before his j)rose- 
cution, an ecjuitable security on policies on his 
life and lands for the amount. He was after- 
wards prosecuted and convicted Held, that the 
debt wus a good consideration for the securities, 
and that they w’ere valid. Cnumne Baylh. 
31 Beav. 351 ; 31 L. J., Ch. 757 ; 8 Jur. (n.s.A 
1028 ; 8 L. T. 39 ; U AA’’: E. 5. 


Collateral Security — Marshalling.] — A 

policy of assurance contained a condition that,, 
if the assured should die by his own hand the 
policy should become void, and all moneys paid in 
respect thereof should be forfeited to the com- 
paiiy. But in case the beneficial interest in the 
policy had been vested in. any other person for a 
valuable and pecuniary consideration, the [jolicy 
should remain valid to the extent of tlie interest 
of such ])erson, subject to a specified notice in 
writing having been given of the transaction 
transferring the interest. The assured deposited 
the policy with the plaintiffs to secure a debt 
owing from his firm and further advance.-', the 
deposit being accompanied by a memoraiidinn 
stating that the policy w'as deposited by way of 
equitable mortgage as collateral security. The 
required notice w^as given to the assurance eom- 
paiiy, and the assured subsequently cominitted 
suicide, the plaintiffs holding at the time of his 
death other securities for the debt besides the 
policy : — Held, that the suicide clause w'as undis- 
tinguishable from that wdiich w'as under decision 
in SoUoftors' and General Life Amiranee Co. v. 
La ml) (supra), and that the plaintiffs were 
entitled to he paid out of the policy moneys the 
amount of the debt due to them at the date 
of the death of 8. Held, further, that notw'ith- 
standing that the estate of the assuretl might 
thereby be benefited, the assurance company 
w’erc not entitled to have the debt paid, either' 
primarily or ratably, out of the other securities, 
held by the plaintiffs. City Bank v. Sorereirpi 
Life Amiranee Co., 50 L. T. 565 ; 32 AA^. R. 658. 

An assurance coin[)ariy advanced money to AA^. 
on a mortgage of real security, and oti his effect- 
ing a policy on his life in their office for the- 
amount of the loan, which was deposited with the- 
company as eollatei'al security. The policy con- 
tained a condition that if the assured died'by his. 
owui hands, by the hands of justice, or by duelling, 
the policy should be void, excei)t to the extent of 
any bona fide interest therein wdiich at the time of 
such death should be vested in any other person 
or persons for a sufficient pecuniary or other con- 
sideration. The assured committed suicide under 
temporary insanity wdiile the policy w^as in the- 
hands of the company : — Held, that the company 
and the assured stood in the same position as if 
the policy had been mortgaged to any third per- 
son ; that the company came within the exception 
in the condition ; and therefore that the policy 
wms valid to the extent of the mortgage debt due 
to them at the death of the insured^ White y. 
Briiisk Bmjnre Mutual Life A.miranco Co., 

L. J., Gh. 53 ; L. E. 7 Eq. 394 ; 19 L. T. 306 ; 17 
A¥. E. 26. 


Suicide aftp Assignment.] —A man insured 
his life, and aftoiwards mortgaged the policy and 
other pr( »perty. He afterwards committed suicide. 
The policy contained a provision that if the 
insui-ed should die by his owm act the jmlicy 
should beeonie void, exce})t to the extent of any 
interest acquired by assignment : — Held, that the 
office was bound to ])ay to the mortgagee the 
sum insured, and could not come upon the other 
pro})eJ‘ty mortgaged either for repayment or for 
contrHmtion, SoUcitorst and General Life 
Imurancc .Society v. Lamh, 2 Be <3r. J. k 8. 251 ; 


After Bankruptcy.]— A ])oliey contained 

a condition that it slioulcl bo void 'if the life 
insured died by suicide ; but if any third })arty 
had acquired a bona fide interest therein bv 
assignment, or by legal or etpiitable lien for a 
valuable consideration or as security for money., 
the policy should, to the extent of such interest’ 
be valid. On the 9th July the life insured, who» 
w\as a merchant at A^alparaiso, became bankrupt 
accoi-ding to the law there, and all his estate and 
effects became vested, by operation of law^, in the 
escribaiio, or notary officially attached to the 
coinT. On the 14th July he committed suicide. 

I On the 15th a meeting of creditors w’-as held, and 
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assignees were appointed Held, that the assign- 
ment hj operation of law was not within the 
exception in the policy, and therefore the 
assignees were not entitled to recover. Jaelison 
V. i'orden 1 El. & El. m : 29 L. J., Q. B. 8 ; 5 
Jur. (N.S.) 1247 ; 7 W. E. 578— Ex. Ch. 

Equitable Assignment by Letter.] — letter 
expressed to be a binding assignment upon 
trusts by way of voluntary settlement of certain 
policies of life assurance (before such policies 
were at law assignable) and accompanied with 
delivery of those of the policies which were in the 
assignor’s possession : — Held, to be an effectual 
equitable assignment, although the writer ex- 
pressed his intention of subsequently executing 
a deed to vest the policies in the assignee jointly 
with another person not yet selected as trustees, 
and although some of the policies (being in 
mortgage to the office) were not handed OA’^er, 
and no notice of the assignment was given to the 
office. Kinrfs Edafe^ In re^ Sewell v. 49 
L. J., Ch. 78 ; 14 Ch. D. 179 ; 28 R. 844.' 

It was the ^luty of the assignee, not of the 
assignor, to give notice to the office. The letter 
contained an undertaking by the assignor (which 
was not })erformed) to discharge the mortgage : 
— Held, that the assignment could be given effect 
to independently of this undertaking. lit. 

One of the conditions of a policy was, that it 
should be void if the assured died by his own 
hand, except it should have been assigned to 
other parties, for valuable consideration, six 
months before his death -.—Held, that a letter to 
A., charging it with a floating balance due to 
him, and. made three years previously to the 
death of the assured by his own hand, was 
within the exception. Jone^t v. Conmlidaied 
Invedment Amcmnee Co., 20 Beav. 250 ; 28 
L. J., Ch. 60 ; 5 Jur. (N.S.) 214. 

A., having assured his life, wrote to the com- 
pany, “ Please to take notice that 1 wish to 
transfer my interest in the policies to B.” The 
letter was delivered to the company and noted 
in their books : — Held, that this was a good 
equitable assignment, as against a subsequent 
assigned of the policies, who had, in addition, 
obtained possession of them. Cliowne v. Boylls, 
81 Beav. 851 ; 81 L. J.. Ch. 757 ; 8 Jur. (N.S.) 
1028 ; 8 L. T. 789; 11 W. R. 5. 

Assignment by Deposit.] — A policy was to 
become void in certain cases, except it should 
have been legally assigned : — Held, that this 
meant “validly and effectually assigned” ; that 
an. equitable charge by mere deposit came within 
the exception, and tliat notice of it to the office 
was unnecessary. Bufunr v. ProfeHnionol Life 
As^i’umnce Co., 25 Beav. 599 ; 27 L. J., Ch. 817 ; 
4 Jur. (N.S.) 841. 

Where a husband gave a policy on his life to 
his wife on condition that she paid the pi'cmiums 
but made no assignment in. writing : — Held, that 
the policy-moneys passed under a subsequent 
will to the executrix and sole devisee. Howes v. 
Prndentlnl Assurance Co., 49 L. T. 188. 

A. being indebted to C., placed in his hands a 
policy of insurance upon, his (A.’s) life. Ko 
written document accompanied tlie deposit, but 
it was understood between them to be as a 
collateral security for the debt then due, and 
for any further advances from C. to A. A. died, 
having received further advances, and being still 
in <lebt to C. : — Held, that the equitable deposit 
of the policy, and the circumstances attending it, 


would be sufficiently proved by an affidavit of C .• 
Maugham v. Bidley, 8 L. T. 809. 

Payment to Equitable Owner — Interest.] 

—In 1847 A. deposited a policy on his own life- 
with B. as security for an advance of money, and 
died in 1874 insolvent, and no administration 
was taken out- to his estate. In 1875 B. joroved 
A.’s death to the satisfaction of the assurance- 
company, and demanded payment of the policy- 
moneys' which were insufficient to pay his debt, 
but the company refused to pay him without 
the consent of the legal personal representative 
of A. In 1878 B. died, and on action brought by 
his executors against the company claiming a 
declaration that they were entitled to the policy- 
moneys, and payment with interest from the 
time when the demand of payment was made, 
Jessel, M.R., held (1) that the company was. 
justified in refusing to pay over the policy- 
moneys without the consent of A.’s legal personal 
representative ; (2) dispensed with the legal 
personal representative of A. under the Chancery 
Amendment Act, 1852, s. 44 ; and (8) ordered 
[)ayment of the policy-moneys, with interest at 
4 i)er cent, from the date when demand of pay- 
ment was made. On appeal on the question of 
interest : — Held, that as the default or delay in 
payment of the policy-moneys had been caused, 
not by the company, hut by B.’s neglect to 
clothe himself with a legal title to the money, 
interest did not commence to run till the order 
for payment of the principal was made. Crossleg 
V. Citif of Glasgow Life Assuranee Co. (4 Ch. D. 
421) overruled on this point. Webster y. Hritish 
Jdmjyire Mutual Life Assu ranee Co., 49 L. J., Ch. 
769: 15 Ch. D. 169; 48 L. T. 229; 28 W. R. 
818— C. A. 

It was the duty of the assignee, not of the- 
assignor, to give notice to the office. The letter 
eoiitained an undertaking by the assignor (which 
was not performed) to discharge the mortgage : 
— Held, that the assignment could he given 
effect to independently of this undertaking. Ih,. 
See also Curtins v. Caledonia n Assurance Co, 
(19 Ch. D. 584), post, col. 74. 
i S. having effected two policies on his life for 
the purpose, as he expressly informed the assur- 
ance company, of enabling him to give C. a 
security for a debt which exceeded the amount 
of the policies, deposited them with 0., at the 
same time asking him by letter to instruct his, 
C.’s, solicitor, to prepare the necessary assign- 
ment. C., however, never took any assignment. 
S. died insolvent, having made a will appointing 
executors, but no representation was taken out 
to his estate. C. then gave the company notice 
iu writing of the death, and that he held the 
policies as security for his debt, and the com- 
pany acknowledged the receipt of the notice in 
the terms of the Policies of Assurance Act, 1867, 
s. 6. Proper eAudeiice of B.’s death having been 
subseciuently produced to the com})a!.iy, they 
wrote to C. that the claim under the policies, 
would be paid at the expiration of three months, 
hut that the assent of B.’s legal personal repre- 
sentative would be required before settlement* 
After the expiration of the three months C., 
being unable to obtain })aymcut of the policy- 
moneys (although his debt was admitted by 
S.’s executors, and he offered the company an 
indemnity), brought an action for that purpose 
against the company, insisting that S.’s deposit 
and letter constituted an equitable assignment 
of the policic.s within . the Policies of Assurance 
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Act 1867 and therefore enabled him to give a 1 children and the issue of deceased children, and 
valid moneys :-Heldr that if none, to his next of kin. A subscriber died a 

tiiLe had been no equitable assignment of the wtaver, leaving chai ren _No nomme^^ 
policies v-itMn the act, and that the company been accepted by the diiectois m ' 

was iustifled in refusing to pay him in the By his will he bequeathetl the fuml comm tiom 


was jiistified ir 

Ba“cmrv;;c“ that the 

40 L. J., Ch. 65 ; 4 Ch.^D. 421 ; 36 L. T. 28.5 ; held by the Court of Appeal that the snb^senbCT 
lo W. K. 264. 5«f supra. had no property in the fund, but only a limited 

Held, also, that the court had power to order power of appomtmeut over it, 
pavraent without a legal pei'sonal representative povyer could only be 

of ‘the deceased, under the Chancery Procedure widow, children, blood relations, and nouiiie . 
Act 1852 (15 & 16 Viet. c. 86), s. 44, and that admitted by the directors in his lifetime , tliat 

,1 ’ 1 • .LJJJP of- A imv Ea Enrl T)n rtnwrpv tn heOllCatll tile tnncl tO a 


leajal personal representative, his insurance to <i stiaiigei in 


the fund therefore helonged to the children. 
Condition against Assignment — Beneficial PJi}ll}pj<' Imurauee, In yv?, i>2 L. J.,_Ch. 4il ; 23 
Interest.] — A x>olicy was subject to a conditiou Ch. D. 2B5 ; 48 L. T. 81 ; 31 v\ . K. all C. A. 
that it should “not he assignable in any case ^ t*- •u.t 

wliateverV and there was a separate proviso that Mortgage or Assignment 
the insurance company should not be bound — Terms of Eedemption.] The phniitifi: eiititled 
to recognise anv equitable dealings with the to an annuity of 2U0/. a year tor life outot L.s 
policy Held, that the effect of the condition estate, being a prisoner in the hleet, sold to h. 
.against assignment was inerely to make the three-quarters of the annuity tor l,0i)w., and in 
polic^y which was subject to it non-assign able at the deed there was a pi’oviso that it tlic plaintiii 
law as it would have been ]:u’ior to the Policies should at any time desire to [uirchase l.)ack the 
of Assurance xAct, lS67, and <lid not pirevent a said three-fourths, mid give six months’ notice 
policy-holder dealing with the beneficial interest in writing to E., his executors, Ac., and jiay 
jii. it (e.g. by a declaration of trust), or a court the 1,050?., then E., his executors, Ac., should 
■of equity from enforcing such a transaction, re-assign to the plaintiff’. At the time the 
Turmn, 'in re, 58 L. J., Ch. 101 : 40 Ch. D. 5 ; parties met for the execution of this deed, E, 
•59 L T 712; 37 W. E. 70 — C. A. insisted upon an indorsement on the back of 

it, signed by the plaintiff, that if the jilaintiff 
Customs Annuity and Benevolent Fund — shouid re-purchase or redeem the three-fourths of 
Bower to Bequeath.] — The Customs Annuity and the annuity, it should be upon the pajnuent of 
Benevolent Fund was established for the benefit 1,050/. and 75/., and all ari’ears. The plaintiff 
■of the widows, children, or other relatives of being in perfect health and under the age of 
•officers of the Customs, by act of parliament, twenty-two years wlieri he executed the assigii- 
which gave power to frame rules for its manage- ment, brouglit his bill to be relievecl, and, upon 
ment. Bj the rules it was provided that the payment of what shall be due for piincipal and 
fuml should be raised by subscriptions on the interest, the defendant may be decreed to 
principle of life insurance, and should form a fund re-assign the annuity. Lord Hardwicke was of 
for the benefit of widows, children, relatives, and opinion that the plaintiff’ was entitled to a 
nominees of the subscribers. It was provided redemption, and that the annuity he gnunted 
that the admission of a nominee by the directors ought to be re-conveyed on his payment of 1 ,050/. 
should take place during the life of the sub- with legal interest, to be computed from the 1st 
scriber ; that the capital money forthcoming at of June, 1787, the date of the deed, but directed, 
a subscriber’s death under his insurance should, if any sums were advanced for the iiisui’ance of 
subject to the regulations thereinafter contained, the plaintiff’s life, they should be added to the 
be appropriated according to the directions con- 1,000/., and carry 5 per cent, interest from the 
tained in his will or in any instrument deposited .respective times of paying the same. Lawley v. 
with the directors ; that the widow’s share should Hooper^ 3 Atk. 278. 

not be less than one-third, or a life interest in , Annuity secured by bond, and a trust of rents 
two-thirds, and that the remainder should be and dividends being void, the memorial omitting 
applied according to the directions of the sub- a clause of redemption and tlie trust, and stating 
scriber for the benefit of his widow, children, the consideration untruly, a general account was 
blood relations, or his nominees who had been decreed of the purchase-money from the actual 
duly admitted by the directors; that if the payment, which was subsequent to the date of 
widow was otherwise provided for the whole the deeds and of the premiums paid by the 
money .should be subject to the directions of the grantee for insuring the grantee’s life, and an 
subscriber in favour of his widow, children, blood account of all sums received under the annuity 
relations, or nominees ; that if the widow received with interest respectively, on payment of the 
the income of two-thirds, tlsc capital of the two- balance and the costs "by the plaintiff, the 
thirds should be held, subject to the directions of sccui'itics to be delivered up, ka., the bill offering 
tlie subscriber, to take effect at the death of the to pay princii)al and interest, and by any other 
widow, ami the remaining capital, subject to the fair ami reasonable- demands. A letter from the 
<lirections of the subscriber, to take effect at his grantor, written prior to the grant, in the course 
own (Icath ; that if the widow was provided for, of another negotiation between the parties, 
or if there was no widow, then the whole caihtal which did not take place, was admitted as 
should ])e “subject to the directions of the sub- evidence (but no farther) that he had upon that 
scriber as aforesaid ” ; that if a subscriber died occasion proposed the insnrance of his life as a 
leavii]g issue without having by will or other masonable term, llopfman v. Coolie, 5 Ves, 623. 
inslfi.imeiit dirccte<l the application of the An annuity being void, the memorial not 
capital placed at his disi) 0 .sal, it should go to his containing a danse of re-purchase, the grantee 
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was not allowed in the account the premiums of 
insurance of the life of the grantor and costs 
incurred in supporting the annuity. , Shaii\ Me 
2)a-rte^ o YqsA)20. 

A., for an expressed consideration of 144Z., by 
deed of assigmnent, absolute in its form, assigned 
to B. a life-policy of assurance for 999L This 
deed did not contain, any clause authorising B.to 
sue upon the policy, 'which was of doubtful 
validity, in the name of A. Contemporaneously 
with tlie assignment A. executed to B. a bond, 
conditioned for the payment of the sum of 144^. 
with interest. The actual consideration of the 
assignment and bond was the same sum of 144.^., 
and consisted ]:)artly of a prior debt due by A. to 
B. in respect of soine bills of exchange discounted 
for A. by B., amounting to a sum of nearly 119A, 
and the residue consisted of 25A cash, of which 
20h were repaid by B. to A., and the remaining 
were retained by B., and handed by him in 
payment of the costs of the assignment and bond 
to the person who prepared the same. From the 
time of the assignment, B. paid the premiums on 
the policy into a savings’ bank, Avith notice 
thereof to the company, who had refused to 
receive them when tendered by B. On the death 
of the insured, B., Avith the consent of A., sued 
the coiipjany in his (A.’s) name, and eA'entually 
compromised the action on |)ayment of (iOOZ. to 
himself (B.) : — Held, on. a bill by A. against B., 
that the assignment of the policy opei'ated by 
way of mortgage, and not absolutely, and that, 
therefore, A. Avas entitled to an account in 
respect of the jn’oceeds, but that B. should have 
his costs as in an ordinary redemption suit, and 
also the costs of the ]:)roceedings against the 
company. Murj^hy v. Taylor^ 1 Ir. Ch. R. 92. 


on the life of B., and being unable to keep them 
up, entered into an agreement AAoth C. for the 
purpose of 0. keeping them up. The agreement 
consisted of three instruments : first, a letter, by 
Avhich it AA^as stated that he Avas to pay the 
premiums, and to have his advances and interest 
secured by a deposit of the policies, a bond, and 
an equitable mortgage of certain estates. No 
time Avas specified for the payment of the 
advances and interest. Secondly, a bond for 
(kOOOh, referring to the letter for repaying tlm 
advances and interest, at the expiration of six 
months from the death of B. Thirdly, an agree- 
ment, also referring to the letter and to the 
deposit of the policies, to secure the payment of 
the adAmnees and interest, at the expiration of 
six calendar months from the death of B., by 
which agreement the advances and interest AAmre 
secured, to be paid at six months after the death 
of B., upon certain estates. A. died, during the 
life of B., leaving a considerable amount of 
advances and interest unpaid, having, before his 
death, assigned the policies to trustees for his 
creditors. "C. noAv filed his bill, claiming to have 
all his advances and interest paid, ancl that the 
agreement might be varied and made to conform 
to the letter ; and that, if. necessary, the policies 
might be sold : — Held, first, that upon the true 
construction of the three instruments, 0. had no 
security on the policies available till after the 
exi)iration of six months from the death of B. ; 
secondly, that the agreement could not be 
rectified, there being nothing to rectify it by 
except the letter Itself, the letter and agreement 
being incorporated in effect into one instrument, 
and the letter not specifically pointing out the 
time Avheu the security AAms to be aAuilable. 
Brouyliani, v. Squire. 1 Drew. 151. 


Advances or Costs — Subsequent Assign- 
ment for Advances only.] — A solicitor took a 
dci) 0 sit of a policy from his client, under a parol 
agreement that it Avas to secure his then existing 
costs. Afterwards ho made advances, and took 
an assignment of the policy to secure them, the 
deed saying nothing about the costs : — Held, 
that the deed expressing no agreement that it 
was to include the costs, the possession under it 
merged the possession under the dei)osit, and the 
})olicy Avas only a security for the advances. 
ymiglhany. Vanderdegeri^ 2 DrcAV. 289; 2 W. R. 293. 

Substituted Policy — Eight to Redeem.] — A 

mortgage comprised tAvo policies on the life 
•of the mortgagor, AAdiich the mortgagee Avas 
authorised but not compelled to keej) on foot. 
The mortgagor sold his equity of redemption at 
an undervalue, and an assignee of the purchaser 
.substituted for them another policy on the mort- 
gagor’s life in lieu of the original ones, Avhich 
were dropped, and assigned the same to the 
mortgagee. The assignee of the purchaser paid 
•off the mortgage, and continued to pay the 
premiums. The sale of the equity of redemption 
was afterwards set aside at the instance of the 
•executors of the mortgagor ; — Held, that the 
:substituted policy formed part of the equity of 
3’edemption, and that the executor of the mort- 
.gagor AAms entitled to redeem such substituted 
policy in the same Avay that he could have 
redeemed the orisrinal policies. Neshltt v. 
Berrklge, 4 De Cl. J. & S. 45 ; 10 Jur. (N.S.) 53 ; 
!9L. T. 588; 12 W. R. 283. 

Agreement for Mortgage — ^Eectification.]— A. 

'being the holder of several policies of insurance 


K 


Agreement to execute Mortgage — Assign- 
ment.] — An agreement in writing to execute on 
request an effectual mortgage of a policy of 
insurance deposited at the time of the agreement 
as security for a loan, is not an assignment of 
such policy Avi thin the meaning of the Policies of 
Assurance Act, 1867. Spencer v. OlarJie, 47 
L. J., Ch. 692 ; 9 Ch. D. 137 ; 27 W. R. 133. 

Payment — ^Receipt of Assignor’s Representa- 
tive.] — Payment of policy refused by insurance 
office to a.ssignee Avithont the signature of 
executor of deceased : — Held, bound to pay. 
Otfley AE (B’ay^ 16 L. J., Ch. 512. 

An assignment of a policy to A. contained no 
declaration that A.’s receipt Avoukl be a sufficient 
discharge to the office : — Held, no reason for 
refusing payment to A.’s executor. Gig mi v. 
Locke, 2 Con. & L. 21 ; 3 Dr. & War. 11 ; 5 
Ir. Eq. R. 61. 

The circumstance that a mortgage assignment 
of a policy did not contain a clause making the 
receipt of the mortgagee a good discharge for the 
sum assured, but did contain the ordinary power 
of attorney to sue in the name of the mortgagor, 
did not entitle the assurance office to call for the, 
insolvent assignee of the mortgagor to join in the 
receipt. JDesfmrougli v. Ilm'ris, 5 De G-. M. & 

439 ; 1 Jur. (N.S.) 986 ; 3 Eq. R. 1058 ; 4 W. R. 2. 

Authority to Mortgage— Power of Attorney.] 

— A, gave to B. a power of attorney to receive A.’s 
rents and official salary, and to act generally in 
his affairs as fully as he himself could : — ^Held, 
that this power, taken together Avith a certain 
correspondence, authorised a mortgage of policies. 
Parry v. JB[olt, B Jur. (N.S.) 661 ; 8 W. R. 578. 
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Agreement to Assign.] — ^^7hcre a policy was 
effected, with a condition that if assigned bona 
ffde the assignee should have the benefit of it, 


NoTicte. 


Priorities.] — A policy effected by A. on his. 


letter binding himself to assign it when requested, who had no notice of the bankruptcy. Atter 
and he afteiwards did commit suicide Held, the death of A., B.’s solicitor gave notice to the 
that this was a sufficient assignment as against office that this and other policies were mortgaged, 
the assurers, within the terms of the condition, and that he acted for the mortgagees, not narning 
BliKiJi,! Hare, 390; 11 L. J., Ch. 268; thorn. Subsequently notice of the bankruptcy 
6 Jur. 164. given at the office: — Held, that this was. 

sufficient to give qrriority to B. over the creditors 
Assignment of Policy Abroad-Lex Looi,]- ™ bankruptcy of the assured ^ 
TIwiilnhiHffsiipfl the trustees of an English life J: olicy J/ ii.'ttji, l7i t/’yh. 1\. !•> hii- ^i> , 2 L. . 


Assignment of Policy Abroad-Lex Looi,]- ™ bankrupu 
The plaiutiif sued the trustees of an English life i 
assurance com|)any as assignee from her husband , -i vv . .r/. 

of a policy of life insurance granted by the com- 
])aiiv. The assignment to the plaintiff was made oi-- isan. 


Bankruptcy — Order and Disposi- 

icy on the life of A. was assigned 


was void by reason or me anegeo assigucu oomg i t* v. 

the wife of the as.signor ;-Held, that the law policy made atter tlmt act to be m n i itmg) 1. s 
of Cape Colony applied to the assignment of the attorney wrote to N. who was secretary ot tlie 
^ ^ a v .. 1 .?• -I... .4- Miwnvnrip.PiY'nmMnTi vlinhlf-miulor the DOllCV. Statlllff 


policy, and therefore that the defendants were insurance comp.any liable under the po icy, stating' 
entitled to judgment. Z«! v. Ah,h/, 17 Q. B. U. that as tie would have occasion to call on him ou 
309 ; no L. T. 297 ; 3i VY. 11. (i53. a day then named to i.ay the premium on this 

policy, the number ot which he gave, he would 
take that o[)portunity of conferring with him on. 

Debtor and Creditor — ^Nomination — Surplus tlie subject of a loan from the company to a local 
Policy-Moneys.] — A debtor, at the request and poard of health, in which he was interested. He 
expense of his creditor, insured his life for 400/., accordingly called on that day, and paid the 
being loss than he then owed the ci'cditor, in a premium, when, during his interview with N., he 
benelit insurance society, and nominated his inhuaned him of the policy having been assigned 
creditor as the j^erson to receive the amouiit. -(-q jp 1862, A , the assureil, became bank- 
The debt was recliTced to 314/. : tlie debtor died i-apt : — Held, that tlierc was sufficient notice to- 
and the creditor received the 400/. : — Held, that the insurance office of the assignment of the 
the debtor’s administrator was not entitled to policy to take the policy out of the order and dis- 
recover the balance beyond the 314/. from the tiosition of the bankrupt. Alhtwn v. Chirhedtrr,. 
creditor. A claim for this purpose was dismissed, 44 l. C. P. 1.53 ; L. K. 10 C. P. 319 ; 32 L. T. 
and (ou an undertaking by the defendant not . 28 W. II. 393. 

to_ enforce liis debt against the debtor’s estate) On the 2’8th June, 1873, M. H. by deed agreed 
with costs, Jlrincfi v. Freeman, 4 De G. & Sm. assign for value a policy, effected with the 

Reliance Assurance Society on his own life, to- 
his father, who, on the same day, by a seq)arate 

Bedemption — Right to Assignment of Policy.] deed assigned it to D. by way of ecpiitable 
— B., in consideration of 2,275/., assigned an mortgage to secure a present loan and future 
annuity upon her own life charged upon the advance.s. The |)arties were all resident in 
estates of X. to A., and covenanted for the Ireland, and a memorandum at foot of the 
l)aynient of it. The deed contained a clause policy which had been issued from the Dublin 
empowering B. to determine and revoke the branch office, directed that notice of assignment 
as.signment upon repayment of the principal Slim should be given at the head office in London, 
of 2,275/.. and discharge of all arrears of the Iinmediately upon the execution of the deeds of 
annuity, ‘‘ and all proportion of such annual and the 28th June, D. prepared a formal notice of 
increased premium as after-mentioned to be paid the assignment to the father, in whose name 
by A. to the Hope Assurance Company, if any and at whose request it was signed by him and 
shall be so })aid” : provided that whereas A. had addrc.ssed and posted-in Dublin to B., the society’s 
assured or agined to assure the life of B. for the secretary at the London office. M. H., the son, 
sum of 2,275/., the annual premium for which was adjudicated a bankru])t in January, 1874, 
was payable in advance at the beginning of each and died in the following August, when his 
year, it was agreed that if that above-mentioned assignees in bankru})tcy gave notice to the 
redemption should take place at any time after London office, and claimed the proceeds of the 
tlie premium should have been paid for in the policy as having been in. his order or disposition 
current year, then B. would repay to A. at the at the time of his adjudication, B. de.spoRing that 
time of .such redemption the full proportion of D.’s notice had never reached the London office : 
such premium, winch should belong to such part —Held, per Ball, C., that the notice having been 
of the current year as should be then miexpired, duly posted, must be jiresnmed to have reached 
whether B. should require the policy of assurance its de.stmation : and per Ghristian, L.J., that, 
to be assigned to her or not ; and B. covenanted j irrespectively of the que.stion whether the notice 
to rejiay A. all extraordinary expetises of insur- was actual!}’' received at the office, the mere post- 
ance occasioned by her going beyond Europe, ing of it was effectual to prevent the policy from 
A. effecte<i a iiolicy of assurance on the life of B., being in the order or disposition of the bankrupt 
for 2,27o/, : — Held, that B. was entitled upon at the date of his bankruptcy by the consent 
re-purchase of ^ the annuity to an assignment of i and permission of the true owner within the 
the policy-. mUlannf v. Afkf/mt, 2 Jo, Lat. 603. ' meaning of the Irish Bankrupt and Insolvent 
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Act, 1857 (20 t 21 Yict. c. 60), s. 313. Iliclwy, 
Ir. E. lOEq. 11:7— C.A. 

Assignees of a policy gave no notice to tlie 
insurance offices till after the bankruptcy and 
subsequent death of the assignor, whose life the 
policy insured. The assignee in bankruptcy Had 
not then given notice Held, that the policy 
belonged to the estate of the bankrupt. Currw^ 
In. w, fkldwell, IJm parte, 41 L. J., Bk. 55 ; L. E. 
13 Eq. 188 ; 20 W. E. 363. 

The provisions of 30 & 31 Viet. c. 144, s. 3, to 
the effect that on the assignment of a policy of 
insurance a prescribed notice shall be given, and 
the date on which such notice shall be received 
shall regulate the priority of all claims^ under 
the assignment, relate only to the liabilities of 
the insurance office to the assignees, and not 
to the rights inter se of persons claiming to be 
interested in the policy-moneys. Jletvnum v. 
JSlwviaH; 54 L. J., Ch. 598 ; 28 Ch. I). 674 ; 52 
L. T. 422 ; 33 W. E. 505. 

Bankruptcy— Mortgage— Subsequent Assign- 
ijient — Ko Notice of Bankruptcy.] — A person 
insured his life, mortgaged the policy, and 
became bankrupt, but never entered the policy 
in his schedule, and paid the premiums and 
received bonuses. Shortly after his death his 
mortgagee gave notice to the insurance office 
of the assignment, but the assignee in bank- 
ruptcy gave no notice to the office of the bank- 
ruptcy, and the commissioner in bankruptcy 
orderal a sale of the policy. The office paid the 
proceeds into ' court under the Trustee Act : — 
Held, that the 'assignee in bankruptcy was 
entitled. Wetjh, In re, 36 L. J., Ch. 341 ; 16 
L. T. 89; 15 W. E.529. 

Definiteness . of Notice — Action Pending — 
Maintenance.] — Policy-holders, whose claims 
for payment were disputed by the insurance | 
company, deposited the imlicy as a security. 
The depositees brought an action, in the name 
of the depositors, against the company, and, 
pending the action, sub-mortgaged the policy 
with other securities. Afterwards the depositees 
gave notice to the sub-mortgagee to hold at the 
disposal of a bank any balances which might be 
due from the sub-mortgagee to the depositees, 
and the bank at the same time wrote a letter to 
the sub-mortgagee, who sent an answer, and 
both the letter and the answer referred to the 
policy-moneys as being part of the balances 
mentioned in the notice : — Held, that the notice 
created a valid security on the insurance money 
ill favour of the bank, being, with the letters, 
sufficiently definite, and the pendency of the 
action not creating any objection on the ground 
of maintenance. Jlyera v. United Guarantee and 
Life Asmiranee Co., 7 He Gr. M. & Gr. 112. 


effectual mortgage of a policy of assurance 
deposited at the time of the agreement as 
security for a loan, is not an assignment of 
such policy within the meaning of the Policies 
of Assurance Actj 1867. Therefore, notice to the 
assurance company of such an agreement does 
not give under that act any priority over a prior 
equitable mortgagee who has given no notice, 
but has possession of the policy. Spencer y. 
aarhe. Ul L. J., Ch. 692 ; 9 Ch. H. 137 ; 27 
W. E. i33. 

Constructive Notiije of Existence of Prior 
Assignment] — The holder of a policy of assur- 
ance on his own life deposited it with A. by 
way of equitable mortgage to secure a loan. 

A. retained the policy, but gave no notice to the 
company. B. afterwards, in ignorance of this 
prior mortgage, agreed to lend money to the 
policy-holder upon a deposit of the same policy, 
and the policy-holder, alleging that he had left 
the policy at home by mistake, and promising 
forthwith to deliver it to B., took the loan and 
signed a memorandum that he had deposited the 
policy with B. and that he undertook on request 
to execute to B. an effectual mortgage of it. 

B. gave to the company notice of his loan and 
memorandum of deposit, and frequently applied 
to the policy-holder for the policy, but the policy- 
holder made various excuses for not handing it 
over, and died leaving it in. the possession of A. : 
— Held, that the circumstances of the case were 
such as to put B. on inquiry at the time of the 
loan, and to fix him with constructive notice of 
A.’s security, and that the title, of A., as in 
possession of the policy, must prevail over that 
of B., although B. did and A. did not give notice 
to the company. Ih. 

Solicitor’s lien.] — The general rule that the 
assignee of a chose in action takes subject to all 
the equities is in no wa}'’ altered by the Policies 
of Assurance Act, 1867, or by the Judicature Act, 
1873. It is not necessary for a solicitor who has 
a lien for costs on a policy of assurance to give 
notice of it to the insurance company in order to 
preserve his lien against subsequent mortgagees 
of the })olicy who give such notice. Wed of 
Enf/land Bank v. Batchelor, 51 L. J., Ch. 199 ; 
46 L. T. 132 ; 30 W. E. 364. 

Mortgagee without Notice — Mortgagor hold- 
ing Policy without Title.] — A sale by auction of 
a policy of insurance by a, client to his solicitor, in 
whose possession the policy was, was set aside ; 
but the claim of a mortgagee without notice, 
with whom the policy had been deposited by 
that solicitor to secure the payment of money, 
was established. Lawrence v. GaUworthy, 3 
Jur. (N.S.) 1049. 


— — Verbal.] — A verbal notice to an insurance 
company of an assignment of a policy is suflicient 
to give priority over subsequent assignees. Nodli 
Brituh Insurance Co. v. Ilallett, 7 Jur. (N.S.) 
1263 ; 9 W. E. 880. 

Where verbal notice was given by the assignor 
of a policy to the resident director of the com- 
pany as such, the priorities of the parties will 
not be affected by the fact of his having made 
no entry of it in "the books, or any communica- 
tion respecting the notice to the company. Ih. 
See also King's Estate, In re, ante, col. 49. ' 

Agreement to Execute Mortgage.] — An 

agreement in writing to execute on request an 


Administration — Estate of Assignor Insolvent.] 

— L., at the time of his decease, was indebted to 
H., to whom and to another he had assigned a 
policy of insurance, the proceeds of which were 
received by H,, and in part applied in liquidation 
of his debt. In administering the estate of L., 
which was insolvent, H. claimed to retain the 
money which he had received, but the chief 
clerk refused to aEow the claim. On application 
to vary his certificate, the court declared that the 
sum received by H., and applied in liquidation 
of his debt, was assets for the benefit of al> the 
creditors. Law, In re, Beyer v. xidams, 3 Jur. 
(N.S,) 710 ; 5 W. E. 795. 
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By Solicitor— Bankruptcy— Order and Dis- 
position. ]r— In 1816 D. assigned a policy of in- 
surance on his life to a trustee to secure a sum 
of money owing to W' , and, soon afterwards, 
the solicitor of W. caused a memorandum to be 
entered in the office of the insurance company, 
directing that all letters were to be sent to such 
solicitoiC and the premiums were thenceforth 
paid by W., through the hands of such solicitor ; 
but the insurance company were not informed 
on whose behalf the solicitor acted. In 1 820 D. 
became bankrupt, and his assignees declined to 
interfere respecting the policy. The premiums 
continued to be paid by W. through his solicitor 
during his life, and by the executors of W. 
through their bankers after his death. I>. died 
in 1889 : — Held, that the policy was in the order 
and disposition of the bankrupt, and that there 
was not any notice given to the insurance office 
of the assignment of the policy to take it out of 
such order and dis})Osition, ami that the conduct 
of the assignees did not amount to an abandon- 
ment of any right which they had to the benefit 
of the policy. II v. lleid^ 2 Hare, 219 ; 12 
L. J., Ch. 215 ; 7 Jur. 117. 

- — - To Local Agent of Insurers.] — A trader 
who was local agent of a Scotch insurance com- 
pany, having their principal place of business 
in Edinburgh, and having an agent in Dublin 
for all Ireland, by whom the local agents were 
appointed, and with whom they communicated, 
effected an insurance with the company upon his 
own life, and assigned it to a bank, to secure a 
debt due by him. The agent of the bank 
formally re(]uired him to take notice of the 
assignment, to which he replied that he would, 
and that no written notice was nec^ssar3^ No 
further notice of the assignment was given to the 
insurance conp)aiiy, and he subseriuently became 
a bankrupt, and died. There was nothing on the 
face of the policy to shew where or through 
whom it had been effected : — Held, that as there 
was nothing to shew that the insurance was a 
local transaction, there was not sufficient notice 
of the assignment of the policy, and the assignee 
of the bankrupt was entitled to the numey. 
llennemey. In re, 5 Ir. Eep R. 259 ; 1 Con. & L. 
559 ; 2 Dr. &War. 555. 

Onus of Proving.]— On a deposit of a policy 
of assurance, by way of equitable mortgage, the 
onus does not lie on the mortgagee to shew that 
notice of the deposit was given to the office 
before the act of bankruptcy, but with the 
assignees, to shew that it Avas not. Stevms^ Mv 
yjarte, 1 Deac. tk C. 117. 

Sufficiency.] — A party to' whom the bankrupt 
Iiad assignetl a policy of assurance sends an agent 
to t he otlice for the purpose of paying the annual 
premium, wIkj, in course of conversation with 
one of the clerks in the office, tells him of the 
])olicy having been so assigned :— Held, that 
this was not sufficient notice to the insuranee 
office. Min yyarU. 4 Deac. & C. 354. 

An e(pii table mortgagee of two policies of 
assurance, which the bankrupt had effected on 
his own life, writes to the insxtrance office, saving, 
“1 am holder of the undermentioned policies,'’ 
stating the particulars of the policies in question, 
a ml inqniring what sum the office would give, if 
tlieVcWere delivered up to be cancelled : — Heldy 
that this was a sufficient notice to the office of a 
change of ox\urership. BtnUjlit.Mx parte, Myles, 


In re, 2 Deac. A C. 314 ; Mont. 502 ; 2 L. J., Bk. 
12. See Tennyson, M.e paTie, Mont. & Bli. 
67. 

e . Rights op Moktgagees. 

Foreclosure on Non-payment.] — A. and B., 

being jointly interested in a [-olicy on a debtor’s 
life, agreed with each other that A. should keep 
up the policy, and B. contribute a share of the 
premiums : — Held, that A. was entitled to fore- 
close B. for non-payment of Ids shai'e of the 
premiums. Parlier v. An(il(\u‘y Qlarquls), 25 
L. T. 482 : 20 W. R. 162. 

Where there are no funds to keep up mort- 
gaged policies of insurance, the mortgagee lias a 
right to have them sold. Ford v. Tt/nfe, 41 L. J., 
Cii. 758 ; 27 L. T. 304. 

Abandonment of Security.] — A deed of assign- 
ment pi'ovided that the debtor’s affairs should lie 
administered as in bankruptcy, and provided 
that it should not affect any surety or security 
which any of the creditors might have : but that 
if such security should be enforceable against 
the debtor or his estate, then the creditor, unless 
he consented to abandon his security, should be 
entitled to receive dividends upon so much only 
of his secured debt as might remain after such 
security should have been realised, or after 
credit should have been given for the full value. 
A creditor held a jiolicy upon die life of the 
debtoi*, which at the time of the assignment was 
of no appreciaVffe value, and ho proved for and 
received a dividend upon the whole amount of 
his secured debt without taking credit for the 
policy : — Held, that he had not abandoned his 
security. Ih. 

Sale of Equity of Redemption set aside.] — The 

sale of an equity of redemption in a reversionary 
interest belonging to the mortgagor, and in two 
policies of assurance on his life, was set aside on 
the ground of undervalue. The two mortgaged 
policies of assurance having in the purchaser’s 
hands been allowed to lapse, ami a new policy 
having been substituted for them by the pur- 
chaser : — Held, that the vendor was at liberty to* 
adopt what the purchaser had done in the mattCT 
of the substitution of the new policy, and was,, 
oil redeeming, entitled to the substituted policy 
as part of the equity of redemiition. Xeshitt v. 
Idevrulge, Butler v. Berridqe. 4 De G. J. k S. 
45 ; 10 Jur. (N.s.) 53 : 9 L. T. 588 ; 12 W. R. 
283 ; 3 N. R. 53. 

Balance — Unsecured Debts.] — The mortgagees 
of a policy of assurance, mortgaged to them by 
a deceased testator to secure a sum of money, 
received after his death, under the policy, a sum. 
exceeding the amount due to them for principal 
and interest in respect of the mortgage debt. 
They W'ere also creditors of the testator for other 
debts not secured : — Held, that they were 
entitled to retain the balance in their hands in 
discharge of their unsecured debts. Ilaselfoot 
or Ilazlefoot, In re, Cdiauntler's (Inxim, Al L. J.,. 
Ch. 286 ; L. R. 13 Eq. 327 ; 26 L. T. 146. 

Marshalling.] — A mortgagee of a life estate 
and policies of assurance had also obtained sub- 
sequent jucigments, being charges under I k 2 
Viet. c. 110, oil the life estate. There were inter- 
vening incumbrances on the life estate only.. 
On his first mortgage being discharged out of 
the life estate : — .Held, that the next incum- 
brancer was entitled, on the principle of mar- 
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slialliug, to be paid out of the policies, aiKl that 
the first mortgagee could not, by consolidating 
his securities, "throw his subsequent charges on 
the policies so as to preTcnt this. Ford y. Tf/nto, 
41 L. J., Ch. 758 ; 27 L. T. 304. 

H. was surety to an insurance company for a 
loan secured on policies on the life of the debtor. 
The office held another policy as security for 
another loan for the same debtor. The debtor 
became bankrupt, and the company sued the 
surety. He paid part of the debt : — Held, that 
on the falling in of the policies, the surety was 
entitled to have the securities marshalled so as 
to be paid in full, including the costs of defend- 
ing the action. Ileymau v. IJuhow, 41 L. J., Ch. 
224 ; L. R. 13 Eq. 158 ; 25 L. T. 558. 

The debtoi*’s wife had paid the surety part of 
the money he had paid as surety out of her 
separate estate : — Held, she was not a necessary 
party to a suit by the surety to obtain the benefit 
of his security. Ih. 

Set-off.] — The money payable on a policy on 
the life of A. de[)Osited with the insurance com- 
pany as a security fora loan to B. is to be paid to 
the surety of B., satisfying the loan, and cannot 
be set off against a debt due by A. to the 
company of which B.’s surety had no notice. 
Jeffery's Fol/icy^ In re, 20 W. R. 857. 

Production of Deed in Action.] — See Carter 
Y. IIiiMach, infra, col. 75. 

Premiums — Lien — Costs — Land Agents’ 
Charges.] — A testator assigned policies of assur- 
ance on his own life to his solicitor as trustee, to 
secure to mortgagees the repayment of a loan. 
On a claim against the testator’s estate of a lien 
on the policy-moneys (a) in respect of solicitor’s 
costs, (b) in respect of premiums paid by the 
solicitor on the policies, and (c) in respect of 
work done as a land agent : — Held, that the 
solicitor was entitled to be repaid the premiums 
and to a lien in respect of his solicitor’s costs, 
but that land agency charges were not the sub- 
ject of a lien. Mhllier, In re, Meredith v. 
'Walher,^ 3 R. 455 ; 68 L. T. 517. 

See f urther as to premiums, supra, col. 30, 
Premiums. 


the policy, if taken alone, created an interest in 
the wife not capable of being assigned so as to bar- 
her right by survivorship, yet as it had been 
created for the purpose of the mortgage, and as 
a part of the same transaction, and in pursuance- 
of a contract that it should be a security to the- 
company, the wife’s interest was included in the* 
security. Winter y. Fasum, 2 Be H. J. & S. 
272 ; 10 Jur. (N.S.) 759 ; 12 W. R. 1018, 

Policy effected as part of Mortgage Trans- 
action—Annuity granted by Mortgagor— Eights. 
to Policy-Money.] — A., a tenant for life, granted 
an annuity to B. for B.’s life, in consideration of 
500L, and a policy of insurance on A.’s life w\as 
assigned absohrtely to B. in order the more- 
effectually to secure the payment of the annuity 
and the repayment of the 500/. ; and it was agreed 
that as soon as A. should give nnexceptiouable ■ 
security for the annuity, it should be deefeased 
by amount of the amiufil premium of the policy, 
which was to be paid by B. out of the annuity 
until such security shoiiid be given. No other 
security was given for the annuity, and the* 
premiums were paid by B. until her death : — 
Held, that the representatives of B. were entitled 
to the policy, althougli several annual premiums , 
had been paid by A. after the death of B. 
Kavanaffh v. Waldron, 9 Ir. Eq. R. 279; 3 Jo. & Lat. . 
214. 

Equitable Belief— Personal Decree against. 
Mortgagor.] — An assignment of a policy by way 
of mortgage contained no covenant to pay the 
debt secinid ; and the mortgagee in consideration 
of a sum equal to the debt delivered to the- 
plaintiff as security the assignment, the policy, 
and a promissory note of the mortgagor for the 
amount of the debt. The plaintiff filed a bill . 
against the mortgagor and mortgagee, praying 
tiie ordinary relief ; and the mortgagor before 
answer served the plaintiff: with notice offering 
all the equitable relief to which he was entitled. 
The cause having come to a hearing : — Held, 
that, even srq)posing the mortgage contained an 
implied covenant to" pay the debt, the court could 
not pronounce a decree against him or grant niore - 
thaii the ordinary equitable relief. Hinds y. 
Blacler, Ir. R. if Eq, 322. 


Married Woman— Policy created for purpose 
of Mortgage — Chose in Action of Wife.] — A 

married .woman, entitled to income for her 
separate use, agreed to assist her husband in 
obtaining a loan from an assurance company. 
A policy was accordingly effected with the 
company, by which a sum of money was 
assured to the survivor of the husband and wife 
upon the death of the one first dying. By a 
mortgage deed of the same date, reciting an 
agreement for a loan by the office at the request 
of husband and wife, the wife assigned her 
separate income, and the husband the policy, by 
way of mortgage for securing the sum advanced 
by the company. By the same deed the husband 
and wife, the wi:te joining for the purpose of 
binding her separate estate, covenanted that the 
husband would pay the premiums, and there 
was a declaration by the husband alone that if 
he did not pay them the mortgagees .might pay 
them out of income, and a declaration hy all 
parties that if the policy-moneys became payable 
before the mortgage debt was paid, the company 
might pay .it out" of those moneys. After the death 
of the husband the wife claimed the moneys 
payable under the policy : — Held, that although 


d. Gift. 

Without Assigumeut.] — R. having insured his .. 
life, handed the policy over to his mother, telling ■ 
her that she might keep it, and he subsequently 
handed over to her two receipts for premiums 
paid by him on the policy. There was no assign- 
ment of the policy, but his mother retained it in 
her possession and had it in her possession at 
the time of his death. In an action by R.’s 
administratrix for the recovery of the policy 
and receipts : — Held, that though the gift 
passed no right to the mother to i*ecover the - 
money secured by the policy, the administratrix 
nevertheless could not maintain detinue or trover 
against her for the documents. Rnnimens v.. 
Hare, 46 L. J„ Ex. 30 ; 1 Ex. D. 169 ; 34 L. T... 
407; 24 W. R. 3S5— C. A. 

H. insured his life for 100/. and gave_the policy 
to his wife on condition that she paid the pre- 
miums. He afterwards devised all his property 
to the plaintiff, who was his sole executrix, upon 
trust for his children. The wife took possession 
of the polic 3 ^, and* paid all the premiums ou^t of 
her separate estate : — Held, that the policy passed 
under the will to the plaintiff, as there was no- 
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assignment in writing. Iloioes Pntdeiitlal 
jU-v(rance Co., 49 L. T. 139. 

Where a man effects an insurance on his own 
life, but in his daughter’s name, and paja the 
premiums himself Held, that though he retains 
the policy in his own. possession, it is a complete 
^ift to the daughter, and she is on his death 
entitled to the insurance moneys. Pi nlidi'dsoii, 
III re, Westofi v. lUeliardwn, 47 L. T. 514. 

Donatio Mortis Causa.]— A policy ^ of life 
insurance may be the subject of a donatio mortis 
eausa. ]f7i^t v. 1 B. A S. 109 ; 30 L. J., 

Q. B. 318 ; 7 Jur. (N.S.) 499 ; 4 L. T. 283 ; 9 
11.691. S. ?. and S. C,, Amm v. Witt,Z 
Beav. 619. 

Voluntary Assignment — Sale by Assignee- 

Title.]— A. insured his life, and afterwards 
assigned the i)olicy to B. fora nominal considera- 
tiori. B.’s executors then sold and assigned the 
])olicy to D. for Amluable consideration, and then 

D. ’s executors sell it to E. Held, that they 
could make a gootl title to the policy, and that 

E. was boiiiul to complete his pmehase. Aahley 
X. AMey, 3 Him. 149. 

Effect given to voluntary assignment of a 
policy of "assurance containing aii iiTcvocablc 
power of attorney. Pearmm v. A micahle Ami}'- 
mice Office, 27 ‘Beav. 229. A nd .sw, supra, col. 
45, as to voluntary assignment. 

e. Sale. 

Misrepresentation.] — A policy on the life of 
A. had been assigned to the plaintiff ; the defen- 
dant liaving iu-ivately ascertained that A. was 
•dangerously ill, treated with the plaintiff for the 
{nirchase of the policy for a small sum, repre- 
senting it as the then value of the policy, the 
plaintiff not being aware of A.’s illness : — Held, 
that the sale was void, and that the plaintiff 
might recover the value of the policy in an action 
•of trover. Jones v. Keene, 2 M. & Hob. 348. 

A sale by auction of a policy of assurance on 
tlie life of a third person cannot be invalidated 
on the ground of fi’aiid, because the particulars 
of sale tiid not mention that the vendor had only 
a redeemable interest in the life of the party 
insured, although that interest is afterwards 
redeemed, if the practice off the office is to pay 
su<4i policies without inquiring into the continu- 
aucc of the interest, and if there is no misrepre- 
sentation or improper concealment of facts by 
the vendor. Jiaehvr v. Morris, 1 M. & Rob. 62. 

lucumbrauces.] — A. agreed to assign a life 
])olicy to -B. When the policy was effected, it 
was agreed that the payment of one-third of the 
aunual premiums should be deferred until the 
death of the person insured, and he a charge on 
the policy ; — H eld, that this Avas an incumbrance 
on the })oiicy, Avhich the assignor Avas bound to 
(Uscharge. Oaf ayes x. Mathei% 34 Beav. 387. 

Assignees for Auilne of a life policy hold subject 
to the equities affecting the same. The 30 A 31 
Viet. c. 144, has not altered their position in this 
respect. British EynitaMe Insurance Co. v, G. IT. 
Jty., 38 L. J., Ch. 132 ; 19 L. T. 476 ; 17 W. K. 43. 

/. Operation op Bankruptcy. 

Order and Disposition.] — As tq what is neces- 
sary- to take a life policy out of the order and 
. disposition of the bankrupt. See Bankruptcy, 
‘ Order and Disposition, 


Payment of Premiums.] — The 154th section 
of the Bankruptcy Act of 1861 discharges a 
bankrupt from liability as a surety iii respect of 
})aymcnts of premiums on a policy of insiiniiiee 
becoming due subsequently to the date of the 
adjudication. Saunders v. Best, 17 G. B. (N.S.) 
731: 10 Jur. (N.S.) 1204; 11 L. T, 421 ; 13 
W. R. 160. 

A. borrowed money of B., and executed a deed 
of assignment, by Avay of mortgage, to B., of a 
policy on his OAvn life, Avith a covenant to keep 
up the annual payments for premiums : — Held, 
that this Avas:not a liability to pay money upon a 
contingency provable under 12 & 13 Viet. c. 106, 
s. 178. Mitealfe v. Hanson, 35 L. J., Q. B. 225 ; 
L. R. 1 H. L. 242. 

A defendant covenanted to pay a sum by 
instalments, and to pay the premiums on a policy 
effected on the life of B., so that his life might 
be contiimally insured in l.OOOZ., and to [)rcxluce 
the receipt for the i)remium. In an action on. 
this covenant, the (leclaration alleged tAvo 
breaches — noii-pa^mient of the premiums, ami 
noii-})roductioii of the receipt for the i)remiiini. 
The defendant pleaded a certificate of conformity, 
under an adjudication of bankruptcy. The 
plaintiff iigav assigned that the action Avas 
brought for the ;non.-i)a 3 miei.it and non-[U'oductiou 
of a piomium Avhich became due after tiling the 
declaration of insolvency, and after the alloAv- 
ance of the certificate. The defendant pleaded 
an equitable plea, that after tiling tlie petition 
for adjudication, the plaintiff* proved irart of the 
debt, and elected to take the benetit of the 
petition Avith respect to the Avliole debt : — Held, 
that the plea to the new assignment Avas a good 
equitable ansAAor. Blder v. Beaum ont. 8 E 1. (k Bl. 
353: 27 L. J., Q. B. 25; 4 Jur. (N.S.) 23; 
6 W. R. 57. 

Bolicy is Chose in Action — Bankruptcy Act, 
1869 .] — A life policy is a “thing in action” 
within the exception to the reputed OAvnership 
clause of the Bankruptcy Act, 1869, s. 15, sub-s. 5. 
Ihhetson, Kr parte, Moore, In re, 8 Ch. D. 519 ; 
39 L. T. 1 ; 26 W. R. 843— C. A. 

The second mortgagee of a policy of life 
assurance gave no notice of his mortgage to the 
first mortgagee or to the insurance company till 
after the mortgagor had filed a liquidation peti- 
tion, and a trustee had been appointed under it : 
— Held, that the policy being a thing in action, 
and as such excepted from the reputed OAvner- 
ship clause of the Bankruptcy Act, 1869, the 
second mortgagee Avas entitled to the policy sub- 
ject to the rights of the first mortgagee, ih. 

Order and Disposition of Assignor.]— Assignees 
of policies gave no notice to the insurance offices 
till after the bankruptcy and subsequent death 
of the assignor whose life the policies insured. 
The assignee in bankruptcy had not then given 
notice: — Held, that the policies belonged to the 
estate of the bankrupt. Onrrie, In re", Caldtcell, 
Ex ‘parte, 41 L. J., Bk. 55 ; L. R. 13 Eq. 188 ; 20 
W.j^R. 36IT And see cases, ante, cols. 56, 59. 

A policy on the life of a bankrupt, AA^ho Avas 
then manager of a branch of the insurance com- 
pany, was subject to a condition that all notices 
of assignment or cheques should he given in 
writing at the principal place of business of the 
company. The bankrupt, whilst manager, 
assigned the policy ; and no notice was given at 
the head office : — Held, that the policy was in 
the bankrupt’s order and disposition with the 
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assent of the true owner. Young ^ In re, 25 L. R., 
Ir. 372. 

A mortgagee of a policy of insurance effected 
ill the name of a deceased person- does not, hy 
giving notice to the executors, without giving 
notice to the company, take the policj^ out of the 
order and disposition of the mortgagor. Thowp- 
.wn V. Tomphlns, 2 Dr. & Sm. 8 : 8 Jur. (N.s.) 
185 ; 6 L. T. 305 ; 10 W. R. 310. 

Executors transferred a fund, part of their 
testator’s estate, into court, under the Trustee 
Relief Act. One of the residuary legatees mort- 
gaged his share, and the mortgagee gave notice 
to the executors, and did not obtain a stop 
order. The mortgagor became bankrupt, and his 
assignees obtained a stop order : — Held, that the 
previous notice was sufficient to take the mort- 
gagor’s share of the fund out of his order and 
and disposition. See also as to Hotice, 

supra, col. 56. 

Right of Assignees.] — A policy of insur- 
ance on the life of the bankrupt |)asses to his 
assignees. Sohoudler v. Waee, 1 Camp. 487. 
But see Grant v. Hill, 4 Taunt. 880. Wills v. 

2 Moore, 247 ; 8 Taunt, 264. 

Policy Effected hy Insolvent to Secure 

Beht — Payment.] — Assignees in insolvency held 
to be entitled to a policy of assurance on the life 
of an insolvent, effected to secure a sum of money 
borrowed by the insolvent, but afterwards paid 
off, the policy having been effected at the expense 
of the insolvent, and mentioned in his schedule 
as one of the securities for the debt. Storie's 
Trust, In re, 1 Giff. 94 ; 28 L. J., Ch. 888 ; 5 Jur. 
(N.s.) 1153. 


g. Trust for Wife and Children. 

Effect of.] — A husband effected a policy for 
the benefit of his wife and children under the 
Married Women’s Property Act, 1870, and died 
insolvent. His wife and one child of the mar- 
riage predeceased him. Upon a petition bjj his 
surviving children, under the 10th section of the 
act, for the appointment of a trustee of the 
policy-money and for a declaration as to the 
rights of the petitioners : — Pleld, that the court 
had, under that section, no jurisdiction to do 
more than make the order appointing a trustee ; 
but since under the policy there was a trust 
either for the wife for life with remainder to the 
children, or, in the alternative, for the wife and 
children as joint-tenants, the order was directed 
to be prefaced with an expression of opinion that 
the wife took.no interest and that the surviving 
children took as joint-tenants. Mellor's Polieg 
Tinists, In re, mfiOi., not followed. Adams' Policy 
Trusts, In re, 52 L. J., Ch. 642 ; 23 Ch. D, 525 ; 
48 L. T. 727 ; 31 W. R. 810. 

Semble, a policy effected by a husband under 
s. 10 of the MarriedWomen’s Property Act, 1870, 
“ for the benefit of his wife and children,” should 
be read in conjunction with that section, and 
should, by virtue of the words “separate use” in 
the section, be construed as giving the wife a 
life interest only, with remain&r to the children. 
Ih. . '■ ■ : 

In a similar case widow and children held 
entitled as joint-tenants to the policy-moneys. 
Dictum in Adams' Policy Trusts, supra, not 
followed. Paries' Policy Trusts, In rc, 61 L. J., 
Ch. 650 ; [1892] 1 Ch. D. 90 ; 66 L.T. 104. 
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A husband effected a policy for the benefit 
of his wife and children under the Married 
Women’s Property Act, 1870. The husband died 
insolvent, and the wife being in poor circum- 
stances, so that the income of the policy-moneys 
was not sufficient to support her and the chil- 
dren, the moneys were distributed as if the 
husband had died intestate. 3Mlor's Policy 
'Trusts, In re, 47 L. J., Ch. 246 ; 7 Ch. D. 200 ; 
26 W. R. 309. 

Where a husband surrendered a policy on his 
life which was of no value and received in sub- 
stitution a similar policy which provided that 
the sum insured should be paid to the wife in 
case she survived her husband, and the wife paid 
all the premiums until the death of her husband,, 
who died insolvent : — Held, that the transaction 
was protected by s. 10 of the Married Women’s 
Property Act, 1870/ and that the widow was 
entitled to the policy-money. Holt v. Hverall, 
45 L. J., Ch. 438 ; 2 Cli. D. 266 ; 34 L. T. 599 ; 
24 W. R. 471— C. A. 

A married man insured his life under a policy 
which, after reciting that he was desirous of 
assuring his life under the provisions of the 
Married Women’s Property Act, 1870, for the 
benefit of his wife and children, stated that his 
wife and children, and failing them, his heirs^ 
administrators or assigns, would be entitled after 
his death to the policy money : — -Held, that the 
wife and children took the policy-money as joint- 
tenants. Adams' Policy Trusts, In n/(23 Ch. 
D. 525), not followed. Seyton, In re, Seyton v. 
SattertluDa/ite, 56 L. J., Ch. 775 ; 34 Ch. 1). 511 ; 
56 L. T. 479 ; 35 W. R. 373. 

Contingent Interest — Possibility — Interest for 
Benefit of Wife.] — A policy of insurance on the 
life of a husband for the benefit of his wife, was 
in 1876, effected with an insurance company 
which carried on business at Hew York, through 
their branch office in London. The application 
for the policy was made hy him on behalf of his 
wife. The premiums were made payable in 
London. By the policy the company promised 
to pay the amount assured to the wife for her 
sole use, if living, and, 'if she were not living, to 
the children of the husband, or, if there should 
be no such children, to the executors or assigns 
of the husband, at the London office. The policy 
also provided that, on the completion of a period 
of ten years from its issue, provided it should not 
have been previously terminated by lapse or 
death, the legal owner should have the option of 
withdrawing the accumulated reserve and surplus 
appropriated by the company to the policy. The 
husband paid the premiums until July, 1883, 
when he filed a liquidation petition under the 
Bankruptcy Act, 1869. In 1884 he obtained hivS 
discharge. After 1883 the wife paid the pre- 
miums out of her separate estate. In 1866 the 
wife exercised the right of withdrawal, and the 
company paid 2,959Z. in respect of the policy : — 
Held, that even if the sum thus paid did not by 
virtue of the policy belong to the wife for her 
separate use, the husband’s contingent interest 
in it at rhe time when he obtained his discharge 
was a mere possibility, and that, consequently, it 
did not pass to the trustee in the liquidation. 
Pever, Ego parte, Suse, In re, 56 L. J., Q. B. 552 ; 
18 Q. B. D. 660— 0. A. 

Conviction of Wife for Murder of Husband 
— ^Resulting Trust in favour of Husband’s. 
Estate.] — husband insured his life for the 

3 
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benefit of his wife undCT the i rsIvI'i 

of the Married Women’s Property Act, 18“ C+> 

& 46 Viet. c. 75). He died and his wife 
tried for and convicted of his mnrdei - Held, 
that the effect of s. 11 was to create a trust, m 
favour of the wife in respect of 
but that inasmuch as it was against public policy 
for the wife to benefit by her own onnnnal act, 
the tmst in her favour failed, and a resulting 
trust arose in favour of the deceased husband s 
estate, in respect of which his executors weie 
entitled to recover the sum insmed fiom the 
insurance company. Cleaxm-^. Mutual ; 

Fund, 61 L. J., Q. B. 128 ; [1892] 1 Q. B. 147 , 
66 L. T. 220 ; 40 W. R. 230 ; 56 J. P. 180— C. A. 

Annointment of Trustees.]— See Graham's 
Polhn Trusts, In re, 29 L. E., Ir. 498. AtUmou s 
Poliey Trusts^ In re^ 13 E. 285. 

Policy effected by Husband for Benefit of Wife 
and Cbildren— Married Women’s Property Acts.j 

^Seo Husband and Wife. 


Customs’ Annuity and Benevolent Bund c 

Power to Bequeath.] — See Pklllij)^' Jnmrajice, 1 

In r<?, ante, col. 52. ^ 

h . Settlements. ^ 

Covenant to Insure — Liability of Trustees for i 
not compelling Assignment of ^ 

husband coYenanted to insure his life for 1,200L, < 
and assign the policy to trustees, and confessed i 
,a iudgment to them for that amount to be called { 
in if the policy Avas not so assigned and kept up. i 
Another sum of 800/. vested in them by same < 
settlement on similar trusts, was lent by trustees ■ 
to husband on security of assignment of a policy 
for 800/. on his life. No other policy was 
assigned to them, and no steps taken to enforce 
iudgment or covenant :--Held, that proceeds of 
policy might be applied to purpose for _ which 
policy Avas really assigned, and that liability of 
trustees for not compelling husband to insure 
depended on his ability. JMl v. Ball, 11 Ir. 
Eq. B. 370. 

Liability of Policy — Covenant to Pay a 
Sum after Beath.]— The rule of equity Avhich 
prevents a party from recewing any interest 
under a settlement until he has discharged 
obligations or covenants, to Avliich he is liable 
under it, applied to the case of a policy of 
assurance assigned to the trustees as a security 
for the payment of a sum Avhich the husband had 
covenanted that his representative should pay 
after his death, and against a purchaser of the 
husband’s interest under the settlement from his 
assignees under a fiat in bankruptcy, Barndge 
y. Boio, 13 L. J., Ch. 173 ; 9 Jur. 299-L.C. 

Ultimate Trust— Assignee of Husband and 
Wife.]— Among the trusts of a settlement (the 
subject of the settlement being property limited 
to the separate use of wife), it Avas provided that 
the trustees shoukl effect a policy of assurance 
to the amount of 3,000/. on the life of the Avife, 
and amiiially pay the premium out of the trust- 
money during the life of the Avife, and stand 
possessed of the insurance in trust after the 
<le92ase of the wife to invest the 3,000/. and pay 
the interest to the husband for life, if he should 
survive the wife, and after his decease to pay 


the 3.000/. to such persons as the wife should by 
^\lll appoint , and in default of such 
ment, to^ the persons entitled under the statute 
S Distubutions. There were no children ef the 
mairnge, and the wife having survived hei 
husband, joined with the surviving trustee of 
the settlement in making a voluntaiy 
ment of the policy to her cousin, who paid the 
Siuual p.eniium cturing his life, and by his will 
appointed G his executor and residuary legatee. 
G^^contiuued to pay the premium, and on the 
death of the assured received the, value ot iht 
policy :— Held, on a biU filed by the next of 
Idn of the wife against G. and against * re exe- 
cutor and residuary legatee of the wite, 
assignment was valid, and that G. was e’‘tBlcd 
to the value of the policy. Godsall v. » M, 2 
keen, 99 ; 7 L. J., Ch. 103. 

Voluntary Settlement — Subsequent Assign- 
ment by Settlor.]-!. B. made a voluntary 
assianment bv deed of a policy of assurance upon 
his own life for l.OOOZ. to trustees upon trust tor 
the benefit of his sister and her children, it she 
or they should outlive him. lire deed was 
- delivered to one of the trustees, and the grantor 
I, kept the policy in his own possession. H o notice 
of the assignment was given to the assurance 
ofiioe, and J. B. afterwards surrendered, for a 
valuable consideration, the policy and a bonus 
declared upon it to the assurance Hpon 

r a bill filed by the surviving trustee of the deed 
^ to have the" value of the policy replaced, the 
court held that upon the delivery of the deed, 
1 no act remained to be done by the grantor to 
1 give effect to the assignment of the policy, and 
, that he was bound to give security to the amount 
e of the value of the policy assigned by the deed. 
>s FaHescue v. Barnett, 3 Myl. & K. 3b ; 2 L. J., 
V Ch. 98. 


Eenewable Leaseholds — Surplus Policy- 
moneys — Who entitled.] — A testator being 
possessed of leaseholds for lives insured each ot 
the lives, and by his AA'ill directed the policies to 
be kept iq) anerthe leases renewed from time to 
time. He gaA’e his real and personal estate upon 
trust, subject to a life interest for A. in tail 
Held, that the trust for renewal Avas valid, but 
that, subject to such trust, the moneys received 
by Aurtue of the policies were part of the peisonal 
estate of the testator, and vested absolutely in 
the tenant in tail. Meller v. Stanley, 2 I)e 
G. J.&8. 183;12W. E.780. 

Assignment by Settlor— Assignee held to he 
Trustee.] — B. by a deed executed in 1830, for a 
nominai consideration, assigned a policy of 
assurance upon his OAvn life to trustees for his 
children, of Avhom A. aa^s one ; and the entire 
interest in the policy became vested in S. and 
A. No notice of this deed was ever given to 
the assurance company, S. married ; and by 
a deed executed in 1854, reciting that she was 
entitled to a moiety of the policy, this moiety 
was put in settlement. C. acted as solicitor 
, in preparation of this deed. In 1854, B., by 
: deed Avithoiit consideration, professed to assign 
the residue of the policy to C. On the prepara- 
• tion of this deed, B. stated that he had led A. to 
believe that ho should have 100/. out of the 
i produce, and directed that he should be made a 
” party to the assignment, anti a deed Avas so 
I prepared accortliiigly. A. declined to execute 
r 1 this deed, Avhich Avas therefore abandoned, and 
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another was prepared : hut he did not, during 
the life of B., expressly allege that he had any 
■claim upon the policy. C. gave to the company 
notice of the assignment of 1854, and after the 
‘death of B., obtained the policy from the trustee, 
and was paid the sum due Held, that C., 
having obtained the policy from the trustee, 
must be treated as a substitutionary trustee. 
Jihstice V. Wynne, 12 Ir. Gh. E. 289. 

Policy in Wife’s Fame— Voluntary Settlement 
•of— Payment of Premiums.]— On 5th November, 
1844, a policy of insurance for 2,000L was 
-effected upon the life and in the name of B., the 
wife of A. By a post-nuptial settlement dated 
27th November, 1844, reciting that B. was 
■desirous of making provision for her husband and 
-children, and that A. had agreed to join in the 
•deed for the purpose of assuring “ all his interevst, 
if ally,” in the policy, A. and B. assigned to C. 
nnd D. the policy and all sums payable there- 
under upon trust to iiiAmst the same and pay the 
income to A. and his assigns during his life and 
.after his decease to divide the trust funds equally 
umong the children of A. and B. The settle- 
ment contained no power of revocation. A. pre- 
deceased his wife, having paid all premiums 
•during his lifetime. Upon the death of B., the 
question arose whether the policy-moneys were 
•subject to the trusts declared by the settlement : 
— Held, that the policy was intended by the 
husband to be and was the separate property of 
the wife at the date of settlement, in which the 
husband concurred only for conformity and to 
bind such interest, if any, as he had ; that the 
.settlement was valid and that the policy moneys 
were bound by the trusts of the settlement. 
TR/r/i, In re, Heed v. Winn, 57 L. T. 882. 

Trustees unable to Pay Premiums.] — SceYll. 
Premiums, ante, col. 41. 


i. Eight op Polio y-moi^^eys. 

Power to appoint Sum assured — Express 
.■Eeference — Assets — Will — Special Contract.] — 

The rules of a life assurance society provided 
that the assured might nominate a person to 
receive the sum assured, and that in case of no 
nomination the sum should be |.)aid to his assigns 
under any disposition or charge specifically 
.affecting the same, either by express reference 
thereto or by reference generally to sums tlue 
•on assurances, by deed, will or other ijistruraent. 
if no nomination, dispo.sition or charge, the sum 
vvns to be |■)aid to his widow : if no witlow, to his 
•children living at his death ; if no children, to 
his executors. The assiired made no nomination. 
By iiis will, after exercising certain powers 
of a].)poiiitment, he gave all his j’esiduary 
•estate in trust for his three daughters, and the 
widow and children of a deceased son, but 
niade no express or general reference to the 
sum assured. He left no widow : — Held, that 
.although the testator might have made the sum 
.assured assets by ex})ressly referring thereto, he 
had not done so, and that there wms nothing 
illegal as against creditors in the contract made 
wlien the assurance was effected, anti that under 
this contract his three children were entitled to 
the fund. Davies, In re, Davies v. Davies, 
r>l L. J., Oh. 595 ; [1892] 8 Oh. 08 ; 07 L. T. 548 ; 

inv. E, 18. 

Policy taken out before Loau Advanced.] — 

.M.j having obtained from the W. Company one 


loan on the security of a policy effected with 
them on his own life, and a charge on funds, in 
which he had an interest contingent on his 
surviving S., applied to the company for a further 
adv^ance, to be secured by a further charge on 
the premises comprised in the first transaction, 
and also by an insurance to be effected by.M. 
on his own life against the life of S., for the 
amount of the new advance ; no distringas to be 
placed on the trust fund. The directors of the 
company, by resolution communicated to M., 
entertained ” the proposal, with the alteration 
that there was to be a distringas for both loans, 
and the new policy was to be for 500L more 
than the amount of the proposed fresh advance. 
The deed for securing the fresh advance was 
accordingly prepared on the footing that the new 
policy was to be taken out in M.’s name, and 
assigning and dealing with it accordingly. M. 
appeared before the medical officer of the K. 
Company, 'with whom this counter-insurance 
was effected, and the distringas was placed upon 
the stock for the amount of both loans ; but it 
was found impossible to serve the trustee of the 
fund with notice of the transaction. The loan 
was never actually advanced, M. dying in the 
lifetime of the tenant for life. The secretary of 
the W. Company, who had undertaken to com- 
plete the policy with the K. Company, had taken 
it out not in M.’s name but in the name of the 
trustees of the W. Company, who accordingly 
received the whole amount : — Held, that the 
W. Company were trustees of the amount so 
received for the benefit of M.’s estate. Martin 
V. West i)f Etujl and Life and Fire Insuranoe Ch., 

4 Jur. (N.S.) 158. 

I Policy effected to Secure Debt — Payment of 
Debt.] — See Courtenay v. Wright, supra, 
col. 86. 

On Eedemption — ^Dropped Policy — Surrender.] 

— Where the grantor of an annuity covenanted 
to facilitate the effecting any insurance on his 
life, and to pay extra premium to a certain 
amount, and on electing to repurchase the 
annuity by giving a certain notice pursuant to 
the grant, the grantee covenanted, upon the 
grantor electing to take it, to assign any policy 
then vested in him in respect of the annuity, 
but that it should not be incumbent on the 
grantee to keep any policy on foot. The grantor 
gave the notice to redeem, and his election to 
, take the policy : — Held, that although the 
grantee might have allowed the policy to drop, 
he could not surrender it for his own profit. 
Ilawliins V, Woudfjate, 7 Beav. 565; 8 Jur. 
743. 

Policy kept up by Purchaser of Eeversionary 
Interest— Purchase set aside.] — The purchaser 
of a I'eversionary interest at an undervalue (the 
I piir chase being set aside), kept up policies on the 
life of the vendor : — Held, that he was entitled 
to the policy-moneys. Foster v. Moherts, 7 Jur. 
(N.S.) 400. 

Premiums Paid by Mortgagee.]— Upon the 
execution of a mortgage to secure an annuity to 
the mortgagor, the mortgagee insured the life of 
the mortgagor, and informed the latter by letter 
that the policy would be assigned to him on pay- 
ment of arrears and expenses. The premiums* 
were paid by the mortgagee until the mortgagor’s 
death Held, that the mortgagee was entitled 

3—2 
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to the policy-moneys. BashforA v. Cann, 11 pn 
W. B. 1037. S 

Policy kept up hy Bankrupt.]— A bankrupt, sel 
after his bankruptcy, kept up the premiums on th 
policies which he had mortgaged previously to th 
his haidcruptcy and which his assignees had dis- asi 
claimed Held, that his representatives were m 
entitled to the policy-moneys, subject to the b;^ 
mortgage debt, hi Lewnnoutli^ 14 W. It. m 
628. 

Mutual Assurance Society— Member^s Claim ir 
to Benefit of Bolicy.]— Where by the deed of as 
settlement of a mutual assurance society the ti 
grantees of policies were the only assured n 
members, and a claim entitling the grantee to J 
the benefit of his policy was to make him no 5 
longer an assured. member : — -Held that the claim h 
must be a claim for the full value of the policy . 
Stemm v. Mutual Life Asmrance Soeiety, 5 W . K. a 

236. ? 

h 

Mortgage or Assignment — Better on E-edemp- p 
tion. ] — Trustees of an insurance society advanced t 
lOjOOOL to C. on the security of a reversionary i: 
interest to which C, was entitled contingently on t 
his surviving his father. As part of the loan 1 
transaction the trustees insured the life of C. i 
against that of his father for 34,500/. in the s 
society of which they were trustees, and paid the i 
premiiiiiis till C.’s cleath. C. executed a bond i 
charging the reversion with principal, premiums 1 
and interest on principal and premiums. ^ By i 
written agreements the interests^ and premiums 1 
were to accumulate at compound interest for five 1 
years. The agreements contained special clauses t 
providing (inter alia) to whom the policy in 1 
certain specifi,ed events should belong, and i 
declared that in the event of C. paying the whole . 
sum due before the death of his father the 
trustees should be hound to assign the policy to 
C., and that if C. should predecease his father 
without having paid all principal moneys, 
interest and costs, the policy should belong 
absolutely to the trustees, they being hound in 
that event to impute to the debt all moneys they 
might receive in respect of the policy. C. died 
in his father’s lifetime, having never paid any- 
thing Held, that upon the true construction of 
the documents the contract was, not that the 
policy should he eifected for the trustees’ protec- 
tion only and for their sole benefit, subject to an 
option for C. to make it his own in the event of 
his paying ofi the debt in his lifetime, but that 
the policy was moiTgaged to the trustees and 
was the property of C. subject to the charge; 
therefore that in accordance with the equitable 
doctrine against fettering a mortgagor’s right of 
redemption, C.’s representatives were entitled to 
the policy-moneys after deducting all sums due. 
iSalt V. yirHlimuptiM L. J,, Ch. 

49 ; [1892] A. 0. 1 ; 65 L. T. 765 ; 40 W. B. 529 
— H. L.(E.) 

Interpleader.] — - A life insurance company 
received notice of an assignment by an insurer of 
a i>olicy, which the company had granted, and 
the insurer afterwards became insolvent. Boon 
after the death of the person whose life was 
insured, the assignee for value applied for pay- 
ment of the sum d\ie upon the policy ; and the 
company inquired of the provisional assignee of 
the iiisoiveiit whether he would consent to pay- 
ment being made to the assignee for value. The 


provisional assignee said he could not give such 

consent, but that it must 'he sought tor from the- 
Court of Insolvent Debtors. The insolvent him- 
self gave notice to the company not to pay over 
the policy-moneys to his assignee tor value, on 
the ground that the debt for vjich it 
assigned as a security was satisfied. In the 
meantime an action was brought upon the policy 
by the assignee for value, in the name of the- 
insolvent, against the company -.—Held, that it 
was not a case in which the company was entitled 
to file a hill of interpleader against the plamtitt 
in the action, the insolvent and his provisional 
assignee, the insolvent having no title, and the 
title of his provisional assignee being su hordi- 
nate to that of the assignee for value. Inin v. 

infra, overruled. Leuhorondli v. 

5 De a. M. & (4. 439 ; 1 Jar. (N.S.) 986 ; b Dq. B. 

1058 : 4 W. R. 2. . " t i.- 

A life insurance company received notice ot an 
assignment bv an insurer of a policy which the 
company had granted, and the insarer attenvards. 
became bankrupt. Soon after the death of the-. 

. iiersoii whose life was insured, the party to^ whom 
[ the assignment had been made applied for the- 
" iiayment of the sum due upon the policy, and, 

L the company inquired of the assignees or the 
L bankrupt whether there was any objection to- 
. payment being made to the claimant. The 
i assignees did not assent to the payment, but 
i made no positive claim to the policy. In the 
I meantime an action was brought upon the yiolicy 
s by the claimant, in the name of the bankrupt, 
r against the comiiany Held, that it was a case- 
s in which the company were entitled to file their' 

0 bill of interpleader against the plaintiff in the 
s action, the bankrupt and his assignees, and that 

1 the assignees, who had in the suit shewn no title 
i to the "policy, must pay the costs. Lemi v., 
e Edmonda^ 5 Hare, 314. 


IX. BONUSES. 

Who Entitled to.]— By the deed of settlement, 
of a life assurance society a fund, to be composed 
of surplus profits, was created, of which part was . 
to be divided amongst the shai-eholders at inter- 
Ivals of five years Held, that “special” divi- 
dends arising from this fund, and also “extra- 
ordinary” dividends upon shares in a similar 
company, declared out of surplus profits at the- 
discretion of the managers, were income, and, as 
such, the property of a tenant for life entitled to- 
the “dividends, interest and Income ” of the- 
shares. Trusts, In 43 L. J., Ch. 722 ; 

L. B. 18 Eq. 696 ; 30 L. T. 627 ; 22 W. B. 687. 

By a marriage settlement the husband cove- 
nanted to effect a policy on his life, in the names, 
of trustees, for the sum of 2,500/., and to settle - 
“ the said sum of 2,500/.” upon certain trusts : — - 
Held, that the trustees were entitled to the 
bonuses which accrued upon the policy. GUly 

V. Burley, 22 Beav. 619 ; 2 Jur. (N.s.) 897 ; 4 

W. B. 769. 

Beq[uest— “ The Eesidue.” ]— The testator, after ■ 
reciting that he was entitled to a policy of insur- 
ance on his life for 2,000/., bequeathed 400/., 

; part thereof to E. ; 100/. and 100/., other parts. 
. tliereof , to two other legatees ; and he left “ the 
s residue” to J. H. 0. At the time of the testator’s 
: death considerable sums by way of bonus were. 
. added to the policy Held, that the gift of “the 
) residue ” of the moneys, payable on foot of the 
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msurance, was residuary and not specific, and 
that J. H. G. took the entire residue of the pro- 
ceeds of the policy, including the bonuses, but 
.subject to any liability for the satisfaction of 
which the policy could be resorted to, and that 
rsuch liabilities were to be borne priinarily by the 
legatee of such residue in exoneration of the 
specific legatees of the insurance. Corlallis t. 
'Corhallu, 9 L. Ih, Ir. B09. 

New Policy taken out on Lapse of Old,]. — 

W. insured his life in 1812, and paid the pre- 
miums till 1816, when, owing to removing to 
another house, he omitted to pay it. But in 1817 he 
got a new policy for the same amount at the same 
premium as his policy of 1812, and this premium 
was duly paid till 1854, when he died. Bonuses 
attached to policies of 1812. W.’s executor filed 
.a bill, praying that the company might be ordered 
to pay all bonuses as if the policy had been 
dated and continued since 1812, but no direct 
■evidence was given beyond the above facts, and 
W. had made no similar application till 1839 : — 
Held, that the bill shewed no right to any equity 
against the company, for there was nothing to 
shew that the policy of 1812 had not been 
forfeited. Windiis v. Tredmar (Lord), 15 L. T. 
108—H. L. 

X. LOST POLICIES. 

Sums secured by life policies alleged to have 
been lost, or destroyed in the lifetime of the in- j 
surer, ordered to be paid to his administratrix j 
by the company, without any other indemnity ! 
than the decree of the court. Oroluitt v. Foril, \ 
2b L. J., Ch. 552 : 2 Jur. (N.S.) 436 : 4 W. li, \ 
426. 

An insurance company paying money under a 
<lecree of the court upon a policy which has been 
lost, is not entitled to any further indemnity. 
Midland v. Tredegar (Lord), 35 L. J., Ch. 386 : 
L. B. 1 Eq. 344 ; 35 Beav. 256. 

Interest on Lost Policy.]— infra, col. 81. 


XL VALUATIOX OF POLICIES. 

Buies.] — The rules of the Life Assurance Coni- 
•panies Act, 1872, for valuing policies, do not 
.apply where, under the contract of insurance, a 
•stated sum is at the winding-up payable on the 
policy. Britlnh I?}q}erial Imimmce Corpora- 
tion, 1)1 re, Fa)r\i and WliittaWat Claims, 47 
L. J., Ch. 818. 

Company in Liquidation.] — In estimating the 
value of a current policy in a life assurance 
■company in course of liquidation, the measure 
»of proof is the sum which would be required , in 
^each pai-ticuiar case to purchase a policy of the 
•same amount at the same premium in a solvent 
■office. Fnglish Assmyinee Co., In re, IloldiclCs 
Cane, 42 L. J ., Ch. 612 ; L. R, 14 Eq. 72 : 26 L. T. 
415 ; 20 W. R. .567. 


XII. ACTIONS OX POLICIES. 

Parties — Assignment— Personal Bepresenta- 
tive of Person insured.] — In an action by an 
•equitable mortgagee of a policy of insurance 
against the insurance com})any for payment of 
the policy-money, the com*t has jurisdiction 
under the s. 44 of the 15 & 16 Viet. c. 86, to dis- 
pense with a legal personal representative of the 


assured where none exists. In a case where the 
mortgage debt was larger than the policy-money, 
and the estate of the insured wa.s insolvent : — 
Held, that the juri.sdiction to dispense with a 
personal representative was rightly exercised. 
The dicta of James and Cotton, L.JJ., in 
Webster v. British Ftnplre Mutual Llfe A-^mi- 
rance Co. (supra, 'col. 50) commented on. Curtms 

V. Caledonian Fire and Life Insurance Co., bl 
L. J., Ch. 80 ; 19 Ch. D. 534 ; 45 L. T. 662 ; 30 

W. R. 125— 0. A. 

Trustees.] — A policy was effected by A. 

upon her own life with an insurance company ; 
it was by deed, and executed by three trustees 
of the company : A. afterwards assigned it to B. 
and died. The money due on the policy was paid 
to B. by a cheque drawn by the trustees on the 
bankers of the company, and he gave an acknow- 
ledgment of having received the money from 
the trustees. B.y the deed of trust the board of 
directors was to cause all moneys belonging to 
the company to be deposited with the bankers in 
the name of the trustees, and such moneys were 
not to be withdrawn but for the purposes of the 
company, and by cheques signed by the trustees, 
or by three or more directors under some au- 
thority to be given to the trustees. After ' the 
payment to B. it was discovered tliat the policy 
was void on account of fraud : — Held, that, under 
these circumstances, the three trustees were the 
proper plaintiffs to recover back the money so 
paid to B, Lferre v. Boyle, 3 B. &; Ad. 877 ; 1 
L. J., K. B. 199. 

When a polic}^ is assigned to a trustee who, 
either by express terms or by fair construction, 
has a power to give receipts, the- company ought 
not to refuse payment to the trustee. Curtin v. 
JelUeoe, 13 Ir. Ch. R. 180. 

Holder of Dishonoured Bill of Exchange.] 

— If an insurance company discharges by bill of 
exchange a liability upon a policy which limits 
the- claim to the capital of the company, and the 
bill is not paid, the holder has a clear right to 
sue, or prove in a winding-np upon the bill, and 
not merely in respect of the original contract. 
State Fire Insurance Co., In re, Meredith, Fo) 
parte, 32 L. J., Oh. 300 ; 8 L. T. 146 ; 11 W. R. 
416. 

Inspection of Medical and Confidential Re- 
ports.] — An insurance office in accepting a pro- 
posal to insure the life of a person acted on 
reports as to his health and habits made by bis 
private friends, a report by his own medical 
officer on his examination of such person, and a 
statement by such person written on the back of 
the medical report. The private friends’ reports 
consisted of replies to printed questions, with a 
notice by the office that the replies would be 
considered strictly private and confidential. The 
medical report was headed with the words “ con- 
fidential medical examination.” In ah action 
against the office to recover the amount insured, 
in which the question was whether the policy 
had been obtained by untrue statements as to 
the health and habits of the person whose life 
was so insured, the court allowed the plaintiffs 
to have inspection of the reports, as well those 
of the private friends as of the medical officer. 
Maliony v. National Widoios' Life Assurance 
Fund, 40 L. J., C.. P. 203 ; L. B. 6 0, P. 2^2 ; 
24 L. T. 548 ; 19 W, R. 722. 

See Discovery. 
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Produotioa of Deed iu Aotio«.]-In a suit by 1 holding that on" 

assignees in trust from T. of two policies of as- was BfeAsrnemon of Scot- 

siirance (which formed part of a trust estate m with f 9 Eo iTo 

T.’s hands as surviving executor of J.) tormpeach land ’!* g^cietv granted a policy 

an alleged prior mortgage of the policies by . In 1 t > on Ids life, which was forfeited 
to the company which issued them the Ml m • " A fresh 


an alleged prior mortgage ot tne policies oy i. _ . forfeited 

to the company which issneil them the bill in f“ S.OOOXoJ 0 ^^ ^ 

, entitled to the same riglits as he would have been 


January, 1815, and paid premiums regmariy tin payment of the further bonuses. 

1824. In June, 1815, he committed a felony, of dismissed, and the executor brought 

which he was convicted in October, 1824, and for action against the society to recover the- 
which he was executed in Kovember, 1824. A hill -bonuses. The society tiled a bill to 

was tiled in 1825 by his representatives claiming Ibo action Held, that the former suit 

under him and in his right, for payment of the been brought on the footing that the 

sum alleged to be due on the iimirance, and of 1812 was void, the defendant could 

decree in favour of the representatiTes ; hut the allowed to bring an action on that 

iudgment was reserved, on the ground that, by v. Windn,% 44 L. J., Ch. 268 ; 

the general policy of the law, the insurance ^ ig Eq 607: 82 L. T. 596 ; 23 W. B. 511. 


•» T^ c /-i1 1 i TilwvU UitJVCllt LlICUUUi.u j-ixjixi — J 

Society V. BoUand, 2 Dow & 01. 1 ; 4 Dligii assignee of a policy brought an action 

(K.s.) 194. against an assurance company under 30 & 31 

Viet. c. 144, for the purpose of recovering the^ 
Particulars— Disease.] — In an action on a ^^oneys secured by the policy. The company 
policy, a condition of which was that the person ‘ bill in equity iii order to have the action 
whose life was insured had not been afflicted ^.(.stj'ained and the policy brought into court to> 
with certain • specified disorders or any other be cancelled, on account of the fraud alleged to 
complaint, the company pleaded that the assured, practised upon them in obtaining it : 

at the time of the policy, had synifitoras of that the company was not entitled to an 

disease of the stomach : — Held, that the company biinnction, inasmuch as the facts alleged W'ero 
must deliver particulars under this plea. 3Iar- complete answer to the action, and that grant- 
shall V. Eni'peror Life Afs.mmnce Society,^ ini unction would neutralise the act of 

B. & S. 886 ; 35 L. J., Q. B. 89 ; L. B. 1 Q. B. 35 ; v^pf^nient. Scottuh' AmicaMe Society y. Fuller ^ 
12 Jiir. (N.s.) 293 ; 13 L. T. 281. ^ 2 Eq. 53 ; 16 W. B. 274. But see now 

Judicature Act, 1873, s. 24, sub-s. 5. 

Eestraining Action on.] — ^A bill having been 

filed by an insurance company to cancel a life Chancery — Demurrer.] — To a bill 

policy , as obtained by misrepresentation, a motion brought to recover a sum of money upon a 
was made to restrain an action upon the policy popcy of insurance, the defendants demurred,, 
which was commenced immediately after the because the plaintiffs remedy was at law., 
filing of the bill Held, that the court had com- demurrer allowed. Ghettoff v. London Assu- 
plete jurisdiction, but that the question would be Co, 4 Bro. P. C. 436. 

more siiitably tried before a jury ; and, motion *’ 

refused accordingly. Jloare y. Bremridye, 42 , 

L. J., Ch. 1 ; L. R. 8 Ch. 22 ; 27 L. T. 593 ; Parties to— Secretary and Manager.]— 

21 W. B. 43. The secretary and manager of a mutual insurance 

The declaration made by the insured in a pro- company is properly made a defendant to aMll 
posal to effect a life policy, which it was agreed to enforce a claim against the company wfflere 
should be the basis of the contract, stated that if the rules provide that claims are to be paid by 
any untrue averment was made in the answers means of cheques countersigned By him, mid 
to the questions contained in the proposal or put that the money to pay the claims is to^ be raised 
by the company’s medical officer, the policy by bills of exchange to be drawn by him on me 
should be void. The company filed a bill to set members of the aasociation,iiotwithstaTidiiigthat- 
aside the policy, alleging, as distinct grounds of he is not a member of the association and not 
fraud, first, a suppression of the fact that other personally liable to pay any part of the claim- 
companies had declmed to insure the life ; and Pepper v. 2 Hem. & M. 478. 

secondly, an untrue answer to a question as to A bill can be sustained against the secretary 
the habits of the deceased. After the bill was and manager of a mutual insurance company 
filed, and before the time for answering had under similar circumstances, notwithstanding- 
ejfpired, the assignee of the policy commenced an his bankruptcy, and his assignees are not as suck 
action upon it. The court refused with costs an necessary parties to the suit. Pepper y , Henzell^ 
interlocutoiy injunction to restrain, the action, 2 H. &: M. 486 ; 13 W. B. 962. 
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Parties to— -Different Classes of Insurers.] 

— Some persons insured in a company for sums 
of money payable at death, some for an allow- 
ance during sickness, some for annuities : — Held, 
that all these classes could be properly repre- 
sented by plaintiffs some of whom were of each 
class of insurers. Beam v. Coventry, 25 L. J., 
Ch. 489 ; 2 Jur. (N.S.) 557 ; 4 W. B. 466. 

Payment of Policy-Moneys into Court.] — ^An 

assurance company having its principal office in 
Edinburgh, and a branch office in London, issued 
a policy on which was indorsed a memorandum 
that the moneys to become payable thereunder 
should be payable to the executors, administra- 
tors or assigns of the assured at the office of the 
company in London. On the death of the 
assured, the policy -money being claimed by the 
executor of the assured who had proved the will 
in Scotland, and by the equitable mortgagees of 
the policy, the company commenced an action 
in the Court of Session in Scotland, in order to 
have the conflicting claims adjudicated upon, 
and subsequently they flled a bill against the 
company and the executor of the assured. On 
a summons taken out by them that the company 
might pay the policy-money into court : — Held, 
that the company having admitted they had 
no interest in the money, must pay it into court 
without being indemnifled from having to pay 
it into court in Scotland, although the practice 
of the Scotch coiirts might be to require this 
to be done, notwithstanding the payment of 
the same sum into an English court. Cook v. 
Seottuk BquitaMe Life Amranee Society, 26 
L. T. 571. 

A. assured his life, and in March, 1852, as- 
signed the policy to B. absolutely. B. in 
December, 1869, assigned the policy to C. ab- 
solutely. In March, 1875, A. died. The office 
admitted C.’s title to the policy-money, subject 
to production of evidence that an assignment 
by way of mortgage made by A. in March, 1851, 
of which the office had notice, but on which no 
claim had ever been made, was satisfled ; and 
on C.’s declining to comply with the requisition, 
in July, 1875, paid the money into court under 
the Trustees Belief Act : — Held, that the Trus- 
tees Belief Act, until extended by the Judicature 
Act, 1873, s. 25, sub-s. 6, did not enable an 
assurance society having notice of conflicting 
claims to pay policy-moneys into court, unless 
the moneys were the subject of a trust ; but that 
the objection could not be entertained on a 
petition praying payment out of court of moneys 
so paid in. Haycock, hi re, 45 L. J., Ch. 247 ; 
1 Ch. D. ,611 ; 24 W. B. 291. 

Held, also, that the requisition was proper, 
inasmuch as, if the mortgage had not been 
satisfied, the mortgagee might, by virtue of the 
Policies of Assurance Act, 1867 (30 & 31 Viet, 
c. 144), have sued the office in his own name on 
his assignment. Ih. 

Held, also, that the assurance society was 
entitled to its costs as between solicitor and 
client, but not to its charges and expenses. 

m ■ 


was no issue. The trustees of the settlement, 
having no funds to keep up the policy, assigned 
it absolutely to the wife, who paid the premiums 
from the date of such assignment. On the death 
of the assured, the assurance society, after some 
delay, paid the money due on the policy into 
court on the ground that the wife could not give 
a discharge: — Held, that, under the special 
circumstances, the husband had no claim on the 
fund. Hosier, hi re, 37 L. T. 426. 

Held, also, that the society was nevertheless 
justified in paying the money into court, but 
that itmust pay interest from the time when the 
money became payable till it was paid into court, 
though there was then no legal hand to receive 
it. Ih. 

An insurance company is not a trustee, but a 
debtor, and is not justified in paying policy- 
moneys into court under the Trustees Belief 
Act, nor is it discharged by such payment. 
Matthew v. Northern Assurance Co., 47 L. J,, Ch. 
562 ; 9 Ch. D. 80 ; 38 L. T. 468 ; 27 W. B. 51, 

Therefore, where M. had become entitled, by 
assignment (of which the statutory notice had 
been given to the company), to certain policy- 
moneys, and the company had paid the moneys 
into court, not being satisfied as to his title 
thereto, the fund being also claimed by the 
executors of the assured, the company was held 
not to be discharged by such payment, and 
was ordered to pay to M. the amount of the 
policy with interest, and the costs of the action. 
Ih. 

A banking company having received notice in 
writing of conflicting claims to moneys placed 
with them on deposit, paid such moneys into 
court under the Trustees Relief Act, after first 
deducting therefrom their costs of payment in. 
Upon petition by one of the claimants for pay- 
ment out : — Held, that the proviso in s. 25, sub-s. 6, 
of the Judicature Act only applied to debts of 
which there had been an absolute assignment in 
writing ; and that the banking company, not 
being trustees within the Trustees Belief Act, 
were not entitled to pay the deposit moneys in 
court thereunder : — But held, that the petitioner 
must be taken to have submitted to the jurisdic- 
tion under the Trustees Belief Act by petitioning 
the court, and upon the principle of Haycock, 
hi re (supra), the bank were entitled to their 
taxed costs of the payment in and of the petition,, 
and such costs were directed to be taxed accord- 
ingly. Sutton^ s Trusts, hi rc, 48 L. J., Ch. 350 
12 Ch. D. 175 ; 27 W. B. 529. 

Where adverse claims are made to moneya 
payable under a policy of insurance, the com- 
pany may pay the money into court under 
the Trustees Belief Act. United Kingdom, Life 
Insurance Co., In re, 34 Beav. 493 ; 11 Jur. (N.S.)- 
424 ; 12 L. T. 441 ; 13 W. B. 645. 

On the death of a party whose life has been 
insured in an insurance office, if disputes arise 
as to the parties entitled to the amount of 
the insurance, the company may pay the amount 
due from them into court, under the Trustees 
Belief Act. Hall, In re, 5 L. T, 395 ; 10 W. R. 
37. 


By a marriage settlement alleged to have been 
made in consequence of false representations 
by the husband, a policy of assurance on the 
life of the wife’s mother was settled on the 
usual trust, giving the husband a life interest 
after the death of the wife. The marriage was 
dissolved soon after its celebration on the ground 
of the husband’s adultery and desertion. There 


When conflicting claims are made on an 
assurance company in respect of policy-moneys, 
but one of the claimants offers an indemnity, 
the company ought not to institute an inter- 
pleader suit, but should (if not satisfied with 
the indemnity) pay the money into court under 
the Trustees Belief Act. Chajyman v, hestiard, 
17W.R. 358. 




•s, or any other port within been acknowledged by the company. It lies on 


,^9 INSUEANCE— Li/i;. 

Proof of Beaft of Aasured.]-A policy on «« ] th® * « 
life of Nntt was granted in 1803. An action was ,,^aees ont of Europe, an.l that 

hrooght upon it in 1874 and the question was 

aX&S.'wL livcclN;^^^^^ he had 

iXSirt hXLpira^ Vr| pi^XXti XroftcXeS sIpuXo 

ii^iiiiPSiliisii 

jiirv expressed a similar opinion. I he judge T);g.jit to Begfin.]— In an action on a policy, 
directed the jury that they ‘‘could not say that case of suicide, by return of 

the man had not been heard of dunng the last ^ v^i-emiums, on a plea that the deceased died 
seven years when one of his teh'tives c cc ared “‘'^^®j^™^;Vthat\he premiiinis were ready to 

that she had seen hmi alive and welHvithi li the X . ^ j the defendant is entitled to begin, 

lust three years, and still less could thev^ " /f v JMe Ammincc Co„ 1 

lie had ne^er been heard of, when all the niem- 

bers of liis. family stated that they had heard ot J- • • --- 

wliat she had stated,” and “ that the ground for Evidence as to Suicide.]~In an action on a 
the presumption of death from a man having p^pey^ on a plea of suicide, the onus being upon 

been absent for seven years was entirely removed (lefendant to prove that the death was by 

by the direct evideime that every relative had having i)ut in the deposition of 

heard that he was alive. ’ And lastly, the judge widow and executrix, given upon the coroner’s 

said to the jury : “ Under these circuinstatices, to the effect that the day before his death 

unless you are prepared to tiiid that lie was dead cleceased had unaceoiintably gone out of his 
in April 1875, and find it upon evidence which joo^_proom very early in the inoniing, and imme- 
tends to prove exactly the contrary, and in the pj^^tely afterwards had been found in peril of 
absence of that evidence upon which alone the over the banisters ; that, later in the day, 

presumption should be raised of his death, your complained of giddiness and pains 

verdict ought to be for the defendant.^ ihe Yie had been seen falling out of 

Court of Appeal considered this to be a inisdirec- window, bis wife being in the room at the time 
tioii, and ordered a venire de novo. On appeal and not being able to say how he came to fall 
the Lords were equaUy divided. so the ^^^t Held, that there was a scintilla of evidence 

decision of the Court of Appeal stood atnrmed. si:ipport the plea ; that the question upon it 
I^nidentkd Insurance Co. v. Edmonds^ L App. .^^as, not merely whether the deceased threw him- 
Cas. 4S7. self 'out of the window, but whether, if so, he did 

letters of Administration - Bresumptiou of it voluntarily, and not through confusion of his 
Death of Assured— Notice to Insurance^ Com- senses, i o. 

pauy.]— Bee Barler. In goods of, 11 ih D. 78 ; 50 power of Arbitrator to state Special Case.] — 
L. T. 894 ; 35W. K. 80, defendants’ special act provided for the 

Evidence Of Beath-Cestni <l-i ye-]-Money 

Pe “ submission to any suc^ arbit^ati^ ^ 

cXnon Law ‘procedure Act, 1854, 

Z directors ‘might r'easonably require fether f 

evidenceof the death Of the Doyle Q. B. D. o04 , 00 L. 1.20 / , 

y.CityofGlasyoto L1fe Ass7trmiee Co.,D^lj.i., ,-5/ W.n. 

Ch. 527 ; 50 L. T. 323 ; 32 W. R. 476 ; 48 J. P. proMhitiou — Court of Assurance.]— Prohlbi- 


Presumption of Death.] — See Evidence, II. 

Pleadings.] — To an action on a policy on the 
life of H., conditioned that if he went out of 


Prohibition— Court of Assurance.]— Prohibit 
tion refused to the court of policies of assurance 
in a case of insurance of a man’s life. Dendlr 
V. Oyle, Style, 166. 

Authority of Directors — Contract — Seal— Y & 8 


life of H., conditioned that if he went out of Autnoruy oiJJirectors— ooiiiraui— oeax— « 
Europe all claim to any interest in the funds of Viet. c. 110. ]■ — In an action against an insurance 
the society sbouhl cease, with a proviso that he company established under 7 & 8 Viet. c. 110, it 
should he at liberty to visit Tangiers, or any other is sufficient for the plaintiff to produce a contract 


should he at liberty to visit Tangiers, or any other is sumcieut tor tne piamtiir to procmee a contracu 
portwithin the Mediterranean ; the company with signed by three direciors, although not under 
whom the policy was effected pleaded that he seal of the company, and to' shew by receipt of 
dcr>fl,rtcd luivond the limits of Eurone, otherwise premiums and otherwise that the contract has 


the Mediterranean. The court refused to allow an the company to s bew that formalities required oy 
equitable replication, that at the time of making the deed of settlement have not been observed. 


INSUEANCE— ii/c. 


Oharles v. National Guardian Assurance Society, Time within which Ifotice to he G-iven.]- — 

5 W. E. 694. The provisions of a policy issued by an assurance 

, . _ _ -1 o -r^ . company, making it a condition precedent to 

Arbitratwm Cl^se.J See Broionste'm v. the right to recover that a notice, specifying the 
AcmdsntahJjeatlh Insurance Co., infra, col. 86. 'particulars of the accident, should be delivered 

Interpleader.]-See Dnloroygh v. Bnrrh, “fee or the company, in London, 

nra col 72 within seven days after its occurrence, applies 

’ ■ ‘ to caseshvhere owing to the sudden character of 

Costs.]— Costs of an insurance company, paying the accident, and its resulting in instantaneous 
into court moneys in respect of a life policy on there was nobody capable of giving the 

which there were various claims, allowed as required notice. CMmUe v. Accident Assmmwe 
between solicitor and client. WeM, In re, 35 Ir. E. 4 C. L. 204. 

L. J., Ch. 850 ; L. E. 2 Eq. 456 ; 12 Jiir. (n.s.) provision is not discharged by reason of 

695 • 14 L. T. 89 ; 14 W. E, 857. the fact that owing to the act of God the accident 

An insiiraiice company ’having been served was of so sudden and fatal a character that it 
with a petition for the payment out of court of was impossible to have given the required notice 
the proceeds of a policy, is entitled to the costs within the specified time. Ih. 

‘Of appearance. Cuhh, in re, 15 W. E. 29 ; 15 

L. T. 170. Interest.] — ^An insurance against death by 

All insurance company paid the amount of a accident is within the 14 Geo. 3, c. 48, s. 2, as to 
policy, the right of which was disputed, into interest. Smilnq v. Accidental Death him- 
court, under the Trustees Eelief Act Held, that ranee Co., 1 F. A F. 116. S. 2 H. A N. 42 ; 26 
the company was entitled to their costs from the l. Ex. 266 ; 5 W. E. 567. 
person wrongfully claiming the fund. United 

Life Asstminee Co., In re, 34 Beav. 493; 11 „ . ^ i 

.Jiir. (S.S.) m ; 12 L. T. Ill ; 13 W, E. 645. _ Preminms-Expiration of Polioy.T-A. oi^ the 


Interpleader. ]- 
;supra, col. 72. 


-See DcsJjorovgh v. Harris, 


Premiums — Expiration of Policy.] — A. on the 


The solicitor who ?ave notice to an assurance 22iid of January, lS.i2, offeoted with a company 
company of possible daims on the proceeds of a an _ msumneo against death or insury from 
life policy, whereby a portion of the moneys was .iccident thp premium on winch was payable on 
paid into court, ought not to be made respondents 2Lnd ot January in each year. By one ot 
to a petition for payment of the fund out ot the conditions indorsed on the policy (the 1st) the 
court, or to pay any costs ot such petition, or premium was to be paid “w tiiin twenty-one days 
■of the payment into court, but thev will not from the rloy o" which the same should first 
be allowed their costs of appearance in full, accrue or become due, and “ provided the same 
.MosdeiL paite, Pmtidcid, Cla'M Mutual shoukl be from time to time paid within such 
Life Assurant Auoeiation, In re, 21 L. T. 384 : of t«’euty-one days, the policy should not 

18 W. E. 126. ' notwithstanding the happening before 

the expiration of such space of twenty-one days 
of the event or events, upon the happening 
Xtll. INTERE ST ON POLICY-MONEYS. whereof the amount secured by the policy should, 
-D O f ( iiT-n ( oo • X . according to the terms thereof, become pajuible.”' 

Before 3 A 4 y\ ill. 4, c. 4 a, s. 28, interest vas py another condition (the 2nd), “ if the premium 
not recoverable in an action upon a policy on the t,venty-one days next after 

life ot A., by which a certain sum wip made it should become due, the policy slmuld beabso- 
payablo six months after duo proof of his death, lutolyvoid, and the assured should forfeit all 
.although the money insured was not paid at the thereunder.” And (by the 4th condition), 

time stipulfited tor that purpose, v. ujj, gym-y case when a new premium .should 

; 3 2 B. A 0. 348 ; 2 L. J. ];jecome pa 3 mble, the directors should, be at 


(O.S.) K, B. 33 ; 26R. Ii. 3/9. liberty to terminate the risk, by refusing to 

Interest IS not payable on a sum recovered; on ^ such premium.*’ A. duly paid the pre- 

. a lost policy, from Ijte insurance compan} . niiutns down to 1855. On the 27th of January, 
Dushman v. Moryan, o Sim. 63o. 1856, an accident happened to him, which caused 

his death on the 1st of February following. On 
A rs TT-KTCim A rn t-kt rrr-a'\T ^hc 4th of February the Company had notice of 
B. AGAINST ACCIDENT, INJURY death, and a correspondence took place 
OR DISEASE. between their secretary and the attorney of A.’s 

Contract-Misdescription.]-As to residence executors respecting the cause of the death, aud 
AT.u\occm!itian,seePerri?i»Y.Marineand General tfie'r claim on the policy, neither party at fitot 
Tmrdlerg^ itirmce Society, ante, col. 25. premium which became due 

’ on the 22nd of January, IS-dG, was unpaid. On 

Health.]— An insurance having been the 8th of February, the secretary for the first 

•efiected in the name and on the .life of a pauper time became acquainted with the fact of the 
'dependent on his son for support, ruptured, and nonpayment of the premium, but did not com- 
■subject to fainting fits:— Held, that there was municate it to the executors, or their attorney, 
nothing in the life insured which falsified a until the 13th (the day after the expiration of the 
declaration that the insured had not been subject tweni^y-one days allowed by the first condition 
to epileptic or other fits ; and that “ there was for payment of the premium), when he informed 
not any circnmstance or information touching the latter b^’’. letter that the directors had con- 
his occupation or habits of life, with which the sidered and rejected the claim : — Held, first, that 
directors ought to be made acquainted, as ren- there was pothing in the conditions to enable 
dering him peculiarly liable to accident” ; nor the executors to pay the premium after his 
was his being driven out in a vehicle a voluntary death, and that if they had tendered it within 
exposure to obvious risk, within the meaning the twenty-one days, the company would not 
of an exception on those terms. ShiUiny v. have been bound to accept it. S'mysmi v. 
Accidental Death Insurance Co., 1 F. A F. 116. Accidental Death Insurance Co.^ 2 C. B. (i^.s.) 


B. AGAINST ACCIDENT, INJURY 
OR DISEASE. 





‘ ' it - 
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O-T . 9 R T T P -p 289 • 3 Jur fsr.s.') 1079. or cause arising within the system o{ the insured', 

lee 's c o'w’e 307 ’ before, or at the time, or following such acm- 

Heid "’also ' that the company not being dOTtalinjmy, whether causing death or disaMity 
estopped from denying the payment, the plea directly or jointly vrith such accidental mjui} - 
J to tte action II —Held, that death from hernia caused solely and 

Held alio that the policy expired on the 22nd directly by external violence, followed by a sur- 

January 1856, and tha^ neither the executors nor gioal operation performed for the 9^®" 

the insured (Ld he been living) had an absolute lieving the patient, is not within the exception 
right to heep the policy alive by payment or v Death I, mmnce Co., 

tender of the premium within the twenty-one 0. B. (K.s.) 122 , 34 L. J., 0. 1. 2b. 

vs 'ifter that date. Ih. Under a similar policy the insured cut his toot 

^ * accidentally against the broken side of an earthen- 

, _ -hxr warepaiijafewdayslatererysipelassupervened,.. 

Bisks— Suii-stroke.]-~By_a policy effected by disease he died shortly afterwards. 

S. with a company for granting assurance against erysipelas w^as caused by the w^ouiid, and hut 
loss of life and personal injury arising from acci- suffered from it. Irr 

dents at sea, it was agreed that m c^e b. snount action by his executrix to recover the amount 
sustain any personal injury from or by reason or Held, that the insurers were protected^ 

in consequence of any accident which should , condition and were not liable. Smith v. 
happen to him upon any ocean, sea river or lake Inswranm Co., 39 L. J., Ex. 211 ; L. lU. 

during the. continuance ot the policy, the com- ^g W. R. 1107. 

pany should pay to him a reasonable compensa- * • ? 

tion, and that if he should die from the effects of , a 

the injury, the company should pay to his exe- _ Railway Accident.]— A company entei^^^ 

ciitorslOO^. At the time of effecting the policy into a contract of insurance with a paity 
he was about to sail on a voyage to Aden. He whereby it undertook to pay ^^0“. to his ^ 
proceeded on his voyage and arrived in the Cochin representatives in the event. of death happen mg 
River on ithe south-west coast of India, wdiere to the assured from raihvay accident whiis - 
he was struck down by a sun-stroke while attend- travelling in any class carriage on any line ot 
to his duty in the ship, and died the same day railway of Great Britain or Ireland, a propor^ 
frmii the effects of the sun-stroke t-Held, that tionate part of that sum to be paid to the as- 
the death could not be said to have arisen from sured himself in the event of his sustaining any 
accident within the meaning of the policy, and personal injury by reason of such accident, ihe* 
therefore that he could not recover. Sindair v. assured travelled in a raihvay carnage to a. 
MtmflmePaMenqer^ Anmirarice Co„ 3 El. & El. certain place, and in getting out ot the carnage 
478* 30 L. J., Q. B. 77; 7 Jur. (N.s.) 367; 4 after the train stopped, met with an injury, 
L. T. 15 * 9 W. R. 342. without any negligence on his part, and in con- 

* ' ’ ’ sequence of the step of the carriage being acci- 

- « . -n *4. -1 \ dentally slippery : — Held, first, that this was a. 

Dlsa-bility from following Pursuits.]— A aomtleiit within the meaning of the 

policy against accident contained a provKO, 'flieohald Y. Railway Pam<nger.C Ami- 
“that in case such accident shaU not cause the ^ ^ c. L. B. 1034; 23 L. J.„ 

death of the insured immediately, but shall cause ^49 ; 18 Jur. 583 ; 2 W. E. 528. 
any bodily injury to the insured of so serious a the assured could only 

nature as w^holly to disable him fiom followung personal expense and pain occa- 

his usual sioned to him by the injury, and was not en- 

company will pay to the insured a compensat on ^ damages for loss of time or loss of profit: 
m money at the rate of 51. per week during the 

continuance of such disability.” An insured, a thirdly, that it w*as not a true measure* 

solicitor and registrar of a court spran^^^^ 

his ankle severely, and was conimed to Ins bed- value of life, and estimate a proportionate^ 
room foi;some weeks, being unable to get f own sustained. Ih. 

stairs. He was prevented from passing his ac- 

counts as registrar, and from attending at various _ ^ 

places at which he was required to complete External Causes.] — On an insurance- 

purchases for his clients Held, that inasmuch against bodily injury by accident or violence,, 
as the insured was so disabled as to be incapable provided that the accident operated by externah 
of following his usual occupation, business, or causes, insurers are liable for an injury to the 
pursuits, he was “wholly disabled from following spine caused by lifting a heavy burden m the: 
his usual occupation, business, or pursuits ’’with- course of business. 3Jartin t. Travellers' Insu- 
in the meaning of the policy. Hooper v. Am,- ranee Co., 1 F. & F. 505. 
dental Death Jnsuranee Co., 5 H. & K. 557 ; 29 

L. J., Ex. 484; 7 Jur. (N.s.) 74; 8 W. R. 616 — “Sole Cause of Deatk.’^] — A policy off 

Ex. Ch, insurance against death from accidental injury 


L. J., Ex. 484 ; 7 Jur. (N.s.) 74; 8 W. R. 616 — “ Sole Cause of Deatk.’^] — A policy off 

Ex. Ch, insurance against death from accidental injury 

contained the following condition : “ This policy 

Secoadary Cause of Deatk,] — By one of insures payment only in case of injuries acciden- 

thc conditions of a policy against accidental tally occurring from material and external cause- . 
death or injury, it was provided that the policy operating upon the person of the insured, where: 
insured against cuts, stabs, concussions, . &c., such accidental injury is the direct and sole caup 
“ when accidentally occurring from material and of death to the insured, but it does not insure in 
external cause, where such accidental injury is case of death arising from fits ... or any disease; 
the direct and sole cause of death to the insured, whatsoever arising before or at the time or* 
disability to follow his avocations” ; and then following such accidental injury, -whether conse- 
folkwed this exception: “but it does not insure quent upon such accidental injury or not, and. 
against death or disability arising from rheuma- whether causing such death directly or jointly 
tism, gout, hernia, erysipelas, or any other disease j with such accidental injury.” The insured, while-. 



T 



at a railway station, was seized with a fit and 
fell forwards off the platform across the railway, 
wdiere an engine and carriages which were passing 
went over his body and killed him : — Held, that 
the death of the insured was caused by an 
accident within the meaning of the policy, and 
that the insurers were liable, hawrence v. Aaci- 
dental I^miranee Ch.^ 50 L. J., Q. B. 522 ; 
7 Q. B. D. 216 ; 45 L. T. 29 ; 29 W. E. 802 ; 45 
J. P. 781. 

- — ~ Death by Drowning while in an Epileptic 
Pit,] — By a policy of insurance defendants agreed' 
to pay to the representatives of W. 1,000/. if 
“ the insured shall sustain any personal injury 
caused by accidental, externaly and visible means 
within the intention of this policy and the pro- 
visions and conditions thereof, and the direct 
effect of such injury shall occasion the death of 
the insured.” The policy provided “that the 
insured shall not be entitled to make any claim 
under this policy for any injury by any accident 
unless such injury shall be caused by some out- 
ward and visible means, of which proofs satis- 
factory to the directors can be furnished, and 
that this insurance shall not extend to any injury 
caused by or arising from natural disease or 
■weakness, or exliaustion consequent upon disease 
.... or to any death arising from disease, 
although such death may have been accelerated 
by accident.” The insured, whilst crossing a 
stream, was seized with an epileptic fit, fell in, 
and was drowned. He did not sustain any 
personal injury to occasion death other than 
drowning. In an action by his executrix on the 
policy : — Held, that the death was within the 
wards of the policy, and that defendants ware 
not protected by the proviso, and therefore ware 
liable. Trew v. liailway Passengers’ Assurance 
Co. (6 H. & N. 839) discussed and followed. 
Winspear v. Accident Insurance Co., 6 Q. B. D. 
42 ; 43 L. T. 459 ; 29 W. E. 116— C. A. 

Evidence.] — A policy against accidents 

or violence contained a proviso that no claim 
should be made by the insured, in respect of any 
injury, unless caused by some outward and 
visible means, of which satisfactory proof could 
be furnished to the directors of the company : — 
Held, that death by drowning, whei’e the insured 
had gone into the sea for the purpose of bathing 
only, was a death by external violence within 
the meaning of the policy. Treio v. Railway 
Passenger.i^ Assuranee Co.. 6 H. &N. 839 ; 30 L. J., 
Ex. 317 ; 7 Jur. (N.s.) 878 ; 4 L. T. 833 ; 9W. E. 
671— Ex. Ch. 

An insured was twanty-six, and a clerk in the 
service of an ironmonger, when he effected the 
policy ; he had been under medical treatment in 
consequence of having strained himself, and for 
five or six' weeks was unable to attend to his 
duties at his employer’s: he returned to his 
duties shortly before his death, which was alleged 
to have happened at Brighton, whither he had 
gone down, by leave of his employer, in order to 
have sea-bathing ; he left his lodgings there in 
the evening, about seven o’clock of the day after 
he arrived, going towards the sea, but was never 
subsequently seen alive, though some clothes, 
identified to be his, w^ere found, about eight 
o’clock,- on the top of the steps of a bathing 
machine ; and some time after this a naked body 
was wmshed up at a place on the coast about 200 
miles from Brightoii, which there w'as evi<lence 


to identify as the body of the insured, but the 
coroner’s jury found that it w^as the body of a 
person unknown : — Held, sufficient to go to a jury 
to enable them to find that the insured met his 
death by drowming. Hew trial ordered. Ib. 

A policy was entered into with a company 
against bodily injury from any railway accident, 
directly affecting the assured while travelling on 
any line of railway in Great Britain or Ireland 
by a passenger train propelled by steam. One of 
the conditions in the deed of settlement of the 
company, which by the terms of the policy was 
incorporated with it, provided that before pay- 
ment of the-sum- insured by any policy, proof of 
the death or accident, satisfactory to the directors 
of the company, should be furnished by the 
claimant, together with such further evidence or 
information, if any, as the directors should thinl 
necessary to establish the claim Held, that 
this must be understood do mean such evidence 
or information as the directors might reasonably 
and not such as they might unreasonably and 
capriciously, require- Bramisteiri v. AccidcMtal 
Death Insurance Co., 1 B. & S. 782 ; 31 L. J 
Q. B. 17 ; 8 Jur. (N.S.) 506 j -5 L. T. 550. 

A i)olicy of assurance against injuries caused 
by accident or violence contained a proviso, that 
no claim should be made under it in respect of 
any injury unless the same should be caused by 
some outwmrd and visible means, of which 
factory proof could be furnished to the directors 
— Held, that this must be understood to mean 
such proof as a court of justice w’’ould determine 
ought to be satisfactory to the directors. Trem 
V. Railway. Passengers^ Assuranee Co., 6 J 
(N.S.) 759, 

Deference to Arbitration or Action.]— A policy 
was entered into with a company, against bodily 
injury from any railway accident directly affect- 
ing the assured ■while tmvelling on any line of 
rail-wmy by a passenger train. There was a 
dition indorsed on the policy, that in case of 
difference of opinion as to the amount of com 
pensatiou payable in any case, the question 
should be referred to the arbitration of a person 
to be named by the secretary for the time being; 
of the Master of the Eolls, and all expenses and 
costs should be subject to the decision of such 
arbitrator ; and the a-VNurd made on such arbitra 
tion was to be taken as a final settlement of the 
question, and might be made a rule of court 
Held, that a reference to arbitration in the 
manner prescribed ■was rendered a condition pre 
cedent to an action for an injury ■within the 
policy. Ih. 

Exception — ^Accident caused by “Exposure of 
the Insured to Obvious Risk.”]— A policy, of 
insurance against accidental death or injury 
excepted from the risks insured against accidents, 
happening “ by exposure of the insured to obvious, 
risk of injury.” The insured met his death 
through attempting in bioad daylight to cross, 
the main line of a railway in front of an 
approaching train by which he 'wus run over 
and killed. There was no evidence that he was. 
short-sighted or deaf. At the place where the 
accident happened there was no station, or 
proper crossing ; and there "was no obstruction 
to prevent a person about to cross from seeing 
an approaching train. There was no ground 
for imputing negligence to the servants of 
the railway company ’ 
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iiiciuTcd by the insured being one which either nisi 
wesobviouJto him, or would have 

to himi£ he had been paying i^e m 

%% r‘r<! g"'S Vit i" Jy 

Accident— PoUoy— Time, Computation, of— the 

Insurance “from” a Date.]— The plaintiffs, a losi 

tramway company, effected with the detendaiits de£ 

an insurance against accklent du 

months from November 24 lSb7. “ 
happened on November 24, lb88 ‘ ; - 

the effect of “from” in the expression £01 of 

twelve calendar months from 1; ’ 

18.S7.” was to exclude November 24, lob/, ami tii. 
to hiclude November 24, 1888, m the period of h> 
the hisur, nice, and that the .lefendants were , th 
therefore liable. Simth Staffordshire Jmmtmus dt 
V. Sirhiess and AeeideniAssm'Moe Assni^iwi^ h 

(50 L. J., Q. B. 47 ; [ISyi] 1 *-3- !>• V, 

807; 55 J.lMfiS. fil 

Specified Sum payable in respect of any one 11 
Accident.'!— The pilaintiffs, a tramway companjh 

effected with the defendants an insurance ag.ainst __ 

“ claims for personal injury in respect of aconlents 
caused by vehicles ” to the amount ot • t/iOi m 
Tpqnect of any one accident. One ol tut 
plaintiff’s tramcarswas overturned, forty pereons B 
were injured, and the plaintiffs became liable to j P 
pav claims to the amount of 8.1.1(. Held, that , . 
“ accident ” in the policy meant insury in respect 1 u 
of which a person claimed compensation Irom the ‘ 
plaintitl’s, and that the liability of defendants t 
was consequently not limited to 2o0/. ; but the 
plaintiffs were entitled to recover amomit 
of mi on the policy. South Stajfordshtro \i^ 
Tnmwaya v. SUdmess and a t 

Amwiation, 60 L. J., Q. B. 260 ; ^ 

402 ; 64 L. T. 270 ; 39 W. E. 292 ; oo J. 1 . 3/2 j e 

— Ch A. . I 

Accident— “Injury caused by violent, acci- < 
dental, external and visible Means.”]— By a N 
policy of insurance against accident the deten- <■ 
dants agreed to pav the plaintiff compensation it | 
he should sustain “ any bodily injury caused 
by violent, accidental, external and^ visible • 
means/’ The policy contained a^ proviso that 
the insurance should not cover injury arising 
li’oiii natural tliseasc or weakness. ^ The plaintin 
sustained injury by breaking a ligament iri his 
knee while he was in the act of stooping Held, 
that such injurv was covered by the policy ; the 
words ‘‘external means” must be construed as 
the antithesis of internal means— e.g. disease 
or wcukiiess. J/aoiltfn v. Croton Accidental i 
Insurance. Co., <52 L.'J., Q. B. 400: [Ifbl] 1 | 
Q. B. '750 : 4 E.407 ; 68 L. T. '701 ; 41 W . li. 531 ; ^ 
57 J. B. 663— 0. A. . | 

Construction of Policy — Loss of Sight — Know- ' 
ledge of Agent imputed to Principal.] — B. 

effected an insurance with the defendant 
oompaiiy through their agent against accidental 
injury. The proposal for the insurance contained 
a statement by the assured that he hail no 
pliysical inlirmity, and that there were no 
circurastances that rendered him peculiarly 
liable to accidents, and it was agreed that the 
proposal sliould form the basis of the contract 
between him and the company. By the terms 
of the policy, the company agree! to pay the 


Insured 5007. on permanent totaBdi&ablement, 
and 2507. on permanent fiartial disablement 
the policy stating that by permanent tota, 
disablement was meant, mter alia, “ thecoinpletc 
and irrecoverable loss of sight to both eyes, < . 
by permanent partial disablement was i]ieanB 
inter alia, “ the complete and irrecoverable loss ot 
sioht in one eye.” At the time when he signed 
the proposal for the insurance the assured .had 
lost the sight of one eye, a fact 
(iefendant’s. agent was aware, though he did not 
communicate it to the defendants. Ihe a«suied 
during the currency of the policy 
accident, which resulted in the complete loss 
of sight in his other eye, so that he became 
pernianeiitly blind Held, that it must be taken, 

first, that the a^sui’ed had sustained a complete 
loss of sight to both eyes within the meaning ot 
the policy ; secondly, that the knowledge ot the 
’ defeMaut«’ agents was imder the circumstances 
the knowledge of the defendants, and that they 
were liable on the policy for 5U07. J^awdeny. 
London, MlnJmrgh, and Glasgow Assuraww Co^ 
61 L. J , Q. B, 792 ; [1802] 2 Q. B. 534 ; ov J . 1 . 
, (IIG— C. A. 


Insurance against Disease — Whether a 
“Policy” within 14: Greo. 3, c. 48, s. 2.J-— 
The defendants, the proprietors^ of a- certain 
medical preparation called “The Carbolic bmoke 
Ball” issued an advertisement in which they 
l)roinised to pay 1007. to any person who con- 
tracted the infiiienza after having used one ot 
their smoke balls, in a certain specified niannei 
and for a certain specified period. The plaintiif , 
upon the faith of the advertisement, purchased 
I one of the defendants’ smoke balls, and used it 
1 ill the manner and for the period specified, but 
I nevertheless contracted the influenza Held, 
that the above facts established a contTact by 
the defendants to pay the plaintiff 1007. in the 
event ■which happened ; and that such contract 
was not a policy within 14 Geo. 3, c. 48, s. 2 ; 
and that the plaintiff was entitled to i;ecover, 
CarlillY. Ca/rholie Sniolie MU tb., 62L.J., Q.B. 
257 ; [1893] 1 Q. B. 256 ; 4 R. 176 ; 67 L. 'i. 
S37 ; 41 W. E. 210 ; 57 J. P. 325— C. A. 

Railway Passengers’ Assurance Company-— 

: Arbitration-Stay of Proceeding's.]— Sects. 3 and 
! 16 of the Railway Passengers Assurance Com- 
pany’s Act, 1864, provide that questions of 
t differences arising shall, if either the company 
3 or the persons claiming require it, be referred to 
arbitration. By s. 33, where au action has been 
3 commenced, the court or a judge, “ upon being 
s satisfied that no sufiicient reason exists why the 
e matters cannot and ought not to be referred to 
7 i arbitration, and that the company were at the 
1 I time of the bringing of the action or suit, and 
; ' still arc, ready and willing to concur in all acts 
' ! necessary and projicr for causing the matters to 
I be decided by arbitration, may make an order 
I'- ! staying all proceedings in the action. A claim 
h 1 was made against the company, which they dis- 
it i puted, but they did not give notice before the 
il commencement of the action that they required 
jd to have the question referred to arbitration. 
10 After an action had been coinmcnced the com- 
10 pany took out a summons to stay all proceedings 
ly in the action : — Held, that as the company had 
le not given notice before the commencement of 
ct the action that they required to have the question 
as referred to arbitration, ss. 3 and 16 did not 
he apply, and that, under the circumstances of the 
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case, the court were not satisfied that no sufficient 
reason existed whj the matters could not or 
ought not to be referred to arbitration, or that 
the company were at the beginning of the action 
ready and willing to concur in all acts necessary 
and proper for causing the matters to be decided 
by arbitration, and therefore no order ought to 
be made under s. 33. Fox v. Flailway Pemmgers’ 
Amumnee Co., 52 L. T. 672— C. A. 

“Accident’’— Shock caused by Fright.] — A 

shock to the nerves of an employee caused by 
fright sustained in the discharge of his duty, and 
incapacitating him from employment, is an 
“accident” within the meaning of a policy 
issued by a railway company to such employee, 
under which a weekly allowance is to be paid by 
the company in case of such employee “being 
incapacitated from employment by reason of 
accident sustained in the discharge of his duty 
in the company’s service.” Puffh v, L. B. 4' 
8. C. By., 65 L. J., Q. B. 521 ; [1896] 2 Q. B. 
248 ; 74 L. T. 724 ; 44 W. B. 627— C. A. 

Renewal of Policy by Consent — New Contract 
Year by Year— Assignment to Trustees for 
Creditors.] — An accident policy of assurance 
with a company which provides for the payment 
of a premium for one year from the date thereof, 
and which is capable of being renewed only by 
consent of the company, is not a continuing 
policy for all purposes, but upon each renewal a 
new contract is entered into year by year. When, 
therefore, the person assured has assigned all his 
property, “ credits, estate, and efiects whatsoever ” 
to trustees for the benefit of his creditors, and 
died two year afterwards from an accident, while 
the renewed policy was subsisting, the moneys 
payable thereunder do not pass to the trustees 
under the deed, but belong to the executors of 
the assured. Stoliell v. IleyiDood, 65 L. J., Ch. 
721 ; [1897] 1 Ch. 459 ; 74 L. T, 781. Cp. Pheenix 
Life Assumnee Co. v. Sheridan, supra, col. 31. 
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I. COXTEACT. 

Contract of Indemnity.]— Assurances against 
fire are contracts of indemnity. Balhy India 
and London Life Assurance Co., 15 C. B. 365 ; 3- 
C. L. R. 61 ; 24 L. J., 0. P. 2 ; 18 Jur. 1024 ; 3- 
W. R. 116— Ex.Ch. 

A policy against fire is, in its nature, a con- 
tract of indemnity, and the insured is not 
entitled to recover more than such an amount as. 
will indemnify him against the actual loss or 
damage sustained according to the real quantity 
and value of the goods at the time of the fire. 
Chapman y. Pole, 22 L. T. 306. 

A policy of insurance against fire is a contract 
of indemnity. Darrell y. Tihhitts, 50 L. 

33 ; 5 Q. B. D. 560 ; 42 L. T. 797 ; 29 W. R. 66 ; 
44 J. P. 695 — C. A. See also Bayner Y. Preston, 
50 L. J., Ch. 472 ; 18 Ch. D. 1 ; 44 L. T. 787 ; 29. 
W.E.546. 

Reference to Printed Proposals.] — If a policy 
refers to certain printed proposals, the proposals . 
will he considered as a part of the policy. 
Wor.dey v. Wood, 6 Term Rep. 710 ; 2 H. BL. 
574 ; S R. R. 323. And see Oldman y, Bewiche,. 

2 H. BL 577, n. 

By the proposals of an insurance company it 
W'as "stipulated that “persons insured shall give - 
notice of the loss forthwith, deliver in an account, 
and procure a certificate of the minister, church- - 
■wardens, and some reputable householders of the 
parish, importing that they knew the character- 
of the assured, and believe that he really sus- 
tained the loss and without fraud” : — Held, that , 
the procuring such a certificate was a condition , 
precedent to the right of the assured to recover,, 
and that it was immaterial that the minister,. 
&c., wrongfully refused to sign the certificate. 

n. 

A deed-poll, containing an insurance against 
fire, may refer to conditions in a printed paper, ' 
without stamp, seal or signature ; and it may be- 
a part of those conditions that the insured shall 
procure a certificate of his character, and that 
the loss happened without fraud. Boutledge v.. 
B^lrrcll,lB.B\.2U. 

Ambiguity — Parol Evidence.] — A policy 
mentioned a building, oil-mill, of one floor only, 

with stone and tile, occupied by , for crushing - 

of linseed and grinding of dyewood, hut no 
refining of oil therein, l.O’OOZ. ; on fixed machinery 
and millwright works, including all the standing- 
and growing gear therein, 1,000L; one engine- 
house adjoining the mill, 200L ; one steam-engine- 
therein, 300L ; one logwood warehouse, in w'hich 
chopping dyewood is performed, communicating 
with the mill, 200Z. ; one warehouse on the other 
side of the mill, to the east side, merely for the : 
stowing of goods, 300L : — Held, that there was 
no ambiguity in the policy, and that evidence • 
was not receivable to shew "that it wus intended 
to insure the machinery and gear in the logwood 
warehouse. Hare v. Barstow, 8 Jur. 928. 

Latent Ambiguity — Evidence — Question for 
Jury.] — ^In an action upon a policy of fire 
insurance, if the evidence discloses a latent 
ambiguity in the policy so that it becomes 
necessary to go into the consideration of other 
documents, and to resort to parol evidence to 
solve that ambiguity, it ceases to be mebely a 
question for the court on the construction of the 
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iiistniment, and raises a question of fact which 
must be determined by the I' 

Comviereml Timm Asmtrance Co., o6 h. J., i. 

78 : 56 L. T. 240-~P. C. 


Liability of Bixectors.]— By a policy under si 
seal, three of the directors of a fire association si 
admitted the plaintiff as a member of that rc 
society upon the terms and conditions prescribed c: 
by the deed of settlement of the association ; o: 
;and he subscribed a certain sum as the considera- 
tion money for one year’s assurance ; and it was 2 
declared that he should be entitled to a remune- 
ration out of the society’s funds, in case ot loss 

by fire happening to any property therein speci- i 
tied, not exceeding the sums set against each 
.article respectively ; and it was further stipulated, 
that neither of the directors who signed the ^ 
policy, nor the plaintiff, nor the holder of it, ^ 
kouid, as members of the society, be subject or u 
liable to any demand for loss, except under the 
articles establishing the society, ami as was pro- _ 
vided by the same. The plaiiitifE having sas- ^ 
tained a loss by fire, brought an action against 
the directors who signed the policy ; and avert ed 
in his declaration, that the funds of the as^socia- ^ 
tioii were sufficient to satisfy the amomit ot such , 
loss ; and the jury found a verdict for him 
Held, tliat such declaration was sufficient ; and 
-that the directors were liable by the terms of the . 
policy. Atidt'^&ws v. JlUisou, 6 Mooie, 19.). ^ 

F., W. and M. being trustees and directors of ^ 
an insurance company, executed a policy to " 
indemnify A. and others from loss by fire whereby ^ 
they ordered, directed and appointed the direc- ^ 
tors for the time being to pay the loss which A. 
and others should sustain in the event ot a lire ^ 
hapiiening ; and the policy went on to recite ; 
■certain provisions, containing the words ‘con- 
ditions and agreements”; and a loss having 
happened Held, that the policy was not an 
instrument or an agreement upon which an action 
-of covenant would lie ; and consequently, that 
neither the executing parties, nor the directors 
for the time being, were liable at law. Alchorne 
V. SnnlU, 6 Moore, 202, n. See Gwnwu v. 
RaidlM, 2 M. 6: W. 87 ; 6 L. J., Ex. 7. 

“Policy’* — ^Whatis.] — Any contract of insur- 
ance comes within the word “ policy,” and there 
is no statutory or formal document necessary 
to make a contract of insurance. If a contract 
-of insurance is created by any binding means, 
that is a “policy’’ to all intents and purposes. 
Xorinirh Ri/uttahleFire Amirame Society, hi re, 
.:>7L. T. 541. 

Slip of Policy, Effect of,]— The plaintiffs, a 
firm of merchants in Hew Zealand, in October, 
1886, employed a i firm of insurance hrokers in 
Lomion to effect for them insurances against fire 
upon goods in Hew Zealand. The hrokers 
instructed B., an insurance brolvcr at Lloyds, to j 
effect a })Ortion of the insurances, and B. pre- ' 
iiared a slip containing particulars of the risk, 
wliich was initialled by tlie defendant and other 
undiirwriters at Lloyd’s. Owing to a misunder- 
standing between the insurance brokers no policy 
was put forward for signature by the defendant 
and the other underwriters, and inFebruai'y, 1887, 
the goods in Hew Zealand were seriously damaged 
by fire. Ho premiums had then been paid, but 
two days after the fire the insurance premiums 
were paid by the plaintiffs to the insurance 
brokers. A* policy was then tendered to the 


defendant for signature, hut he refused to sign it 
or to pay the amount for which he had initialled 
the slip.* In an action to recover the amount 
Held, that the slip formed a complete and 
binding contract of insurance, that it was not 
subject to an implied condition that a ^ policy 
should be put forward for signature within a 
reasonable time, and that, in the abs^ce oi 
circumstances shewing an intention on the ijart 
of the plaintiffs to abandon the insurance, they 
were entitled to recover. Thompson v. Adams, 
23 Q. B. D. 361. 


Benewing Lapsed Policy.] — See infra, col. 98, 
11. Premiums. 

Untrue Statements— Partnership. ]~-The firm 

of D. &c Co- made a proposal in writing for a 
policy of fire insurance, and to _ the question 
“ Has the proponent ever been a claimant on a fire 
insurance company?” they answered “Ho”: 
—Held, that claims made by a member of the 
firm before he became a partner in it were not 
covered by the question, and that the answer 
was not untrue. Davies v. National Fire and 
Marine Insurance Co., 60 L. J., P. C. 73 ; [1891] 
A. C. 485 ; 65 L. T. 560— P. C. 

Construction — Loss occasioned by “ Incendiar- 
ism”— Eire spreading from adjoining Premises.] 

— Goods in a house were insured against tire by 
a policy containing a condition “that it did not 
cover any loss or damage occasioned by, or in 
consequence of, incendiarism.” While the policy 
was subsisting, adjoining premises were set on 
fire b}’’ an incendiary, for whose act the policy- 
holder was admittecliy not responsible and the 
fire having spread to the house containing the 
insured go*ods, they were destroyed Field, that 
the word “ incendiarism ” in the policy included 
any act of incendiarism wherever committed 
which directly caused the loss ; that in the 
absence of evidence pointing to any other cause, 
the act of the incendiary must be assumed to be 
the direct cause of the loss, and that therefore 
the insurance company was not liable. TTalhcr 
v. London and Provlneuil Insurance Co., 22 
L. E., Ir. 572. 

; Option of Insurers to terminate Policy on 

- Hotice.] — A policy of insurance against fire was 
issued subject to the conditions, first, that it 
’ should not apply to any portion of the subject 
of insurance which should, by reason of some 
’ act done after its date without the consent of 
the insurers, he exposed to increased risk of fire, 
J, or removed to a building or place other than that 
described in the policy ; second, that the insurers 
X might terminate it by notice if “ by reason of 

2 such change, or from any other cause whatever,” 
g they should de.sire to do so, refunding to the 

3 insured a ratable proportion of the premium for 
, the unexpired time of the policy Held, that 

the insurers had, by force of this condition, the 
X- option of terminating the policy at will. Sun 
. Fire Oifi-ce v. Hart, bS L. J., P. C. 69 ; 14 App. 
. Cas. 98 ; 60 L. T. 337 ; 37 W. E. 561 ; 53 .J. P. 
■t 548-P. G. 

ci Policy Destroyed — Indemnity on Payment.]— 

:t The court will not direct an indemnity to be 
LS given on payment of a policy of insurance 
:e accidentally destroyed. Crohatt v. Ford, 25 
-e L. J., Ch. 552 ; 2 Jur. (E:.S.) 436 ; 4 W. E. 426. 
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II. PEEMIUMS. , 5 

Iioss Tjefore Payment of.]— In a policy against ^ 
'loss by lire, from half a year to half a year, the ' 
.assured agreed to pay the premium half-yearly, 

as long, as the insurers should agree to accept 
the same,” within fifteen days after the expira- .j 
tion of the former half-year ; and it was also ^ 
:stipulated that no insurance should take place ] 
till the premium was actually paid ; a loss hap- ^ 
pened within fifteen days after the end of one , 
half-year, but before the premium for the next ‘ 
was paid Held, that the insurers were not ^ 
liable, though the assured tendered the premium ^ 
before the end of tile fifteen days, but after the ^ 
loss. Tarleton y. Staniforth^ 1 Bos. & B. 471 ; 5 \ 
Term Eep. 695 ; 3 Anst. 707 ; 4 E. E. 845. And i 
:see Roberts v. Security Oo., post, col. 124. ^ 

Eefusal to Pay increased.] — By a policy ' 

under seal, referring to certain printed proposals, . 
.a fire office insured premises from 1 1 th N ovember, • 
1802, to 25th December, 1803, for a certain pre- 
mium which was to be paid yearly on each 25th ^ 
December, and the insurance was to continue so . 
long as the insured should pay the said premium ^ 
at the said times, and the office should agree to ^ 
.accept it. . And by the printed proposals it was . 
istipulated, that the insured should make all • 
future payments annually at the office, within ■ 
fifteen days after the day limited by the i)olicy, . 
upon forfeiture of the benefit thereof, and that j 
no insurance was to take place till the premium ! 
was paid. And by a subseciuent advertisement : 
(agreed to be taken, as part of the policy), the ; 
•office engaged that all persons insured there by . 
policies for a year or more had been and should ' 
be considered as insured for fifteen days beyond 
the time of the expiration of their policies ; yet 
held, notwithstanding this latter clause, the 
.assured having, before the expiration of the year, 
had notice from the office to pay an increased 
premium for the year ensuing, otherwise they 
would not continue the insurance, which the 
.assured refused, that the office was not liable for 
a loss which had happened within fifteen days 
f.rom the expiration of the year for which the 
insurance was made, though the assmed, after the 
loss and before the fifteen days expired, tendered 
the full premium which had been demanded. 
The effect of the whole contract taken together 
being only to give the assured an option to con- 
tinue the insurance or not, during fifteen days 
.after the expiration of the year, by paying the 
premium for the jmar ensuing, notwithstanding 
•any intervening loss, provided the office had not, 
before the end of the year, determined the option 
by giving notice that they would not renew the 
'Contract. Salvbi v. James ^ 6 East, 571 ; 2 Smith, 
•646 ; 8 E. E. 540. And see Doe d. Pitt v. Shewin, 
.3 Camp. 134. 

Eecovery from Tenant.] — Where a lessee of a 
factory, under a covenant with his lessor to keep 
the premises insured in the Alliance or such other 
•office as the lessor should appoint, «executed an 
uiulerleasc to the plaintifics whereby they 
covenant 6(1 to pay any sum or sums of money 
expended in fire insin*ance, and in tlie erroneous | 
belief that the premises (which were empty) were ■ 
used for a hazardous tiadc, paid 26Z. os. per cent, 
for insurance in another office, and sought to 
recover the amount at law against the under- 
lessee, a court of ecpiity restrained the action 
upon the plaintilis' undertaking to pay the 


amount of premium, which was found to be , 
properly payable, and made the defendants pay 
the costs of the suit. Leather Cloth Co. v. 
Bressey, 3 Giff. 474 ; 8 Jur. (N.S.) 425 ; 6 L. T. 
63; lO'W. E. 370. 

~ — Agent to Eeceive.] — ^A policy contained 
the following clause : — “ It is part of this contract 
than any person other than the assured who may 
have procured this insurance to be taken by this 
company, shall be deemed to he the agent of the 
assured, and not of this company under any cir- 
cumstances wffiatever, or in any transaction 
relating to this insurance.” A broker who 
effected the insurance for the assured, and 
I received the premium, had frequently effected 
other insurances with the company, deducting 
j his commission from the premiums and handing 
over the balance : — Held, that he was the agent 
of the company to receive the premium. Kelly 
V. London and Staffordshire Insurance Co., 

1 Cab. (fc E. 47. 

Specific Appropriation.] — ^Where the plaintiffs 
being agents for an insurance office remitted to 
it lOOZ. “for premiums,” and it appeared that 
the 100^. was to the knowledge of the office in 
excess of what they owed as agents, and that 
the terms on which certain lapsed policies should 
be renewed by the office for their benefit had 
been ascertained by consent : — Held, that 
although there was not in the office any specific 
appropriation of any’ part of the lOOL to the 
payment of the premiums on the lapsed policies, 
yet that it must be taken to have been received 
on aceount thereof, and that from the date of 
receipt there, was a good contract for the renewal 
of the old insurance. Kirl{y)atrleh v. South 
Australian Insurance Co., 11 App. Cas. 177 — P. G. 

Mortgagee — Eight to Insure and Add Pre- 
miums to Debt] — See Mortgage. 

III. INTEEEST. 

Insolvent Debtor.] — A person, discharged by 
the Insolvent Debtors Court as an insolvent 
debtor, effected an insurance against lire on some 
property acquired by him before the insolvency. 
The property having been destroyed by fire, the 
order for his discharge was afterwards annulled 
on the ground of fraud, and the insolvent 
adjudged to undergo twelve months’ imprison- 
ment from the date of the ve.sting order. He 
then brought an action on the policy, to which 
the company pleaded that he had no insurable 
interest in the property : — Held, that the action 
lay. Marlis v. Ilamilton, 7 Ex. 323 ; 21 L. J., 
Ex. 109 ; 16 Jur. 152. 

An insolvent retains an insurable interest in 
goods concealed from his creditors. Goulstone v. 
Royal Insurame Co., 1 E, & F. 276. 

Husband and Wife.] — A husband has an 
insurable interest in goods settled to his wife’s 
separate use, they residing together, and sharing 
in the use of the property. Ih. 

Wharfinger,] — A. effected with a company a 
policy against fire, in which he was described as 
: a corn and flour factor ; the policy was on goods 
, in his warehouses, and on “goods in trust or on 
» commission therein.” The company contracted 
■ with him to make good any damage by fire to 
L the property insured. A, was a wharfinger *and 
r warehouseman ; he had in his warehouses goods 



INSUEANCE— Fire. 



bclonainff to his customers, -which were deposited pr 
with him in that capacity, and on which he had te 
a lien for the charges for cartage and warehouse 6i 
rent, but no farther interest of his own. INO d 
charge was made to the customers for insurance, 
nor were they inf ornied of the existence of the 
nolicv. His warehouse was consumed hy tire, y< 
with all the goods in it. The comioany paid the oi 
Talue of his own goods, and the amount of his ni 
lien on. his customers’ goods, hut refused to pay /N 
the value of the customers’ interest in the jal^ 
of the goods beyond the lien: — Held, that the i. 
goods of the customers were in trust, VrUthm the 
meaning of the policy, and that he was entitled 
to reco\W the entire value. Waters 
Fire and Life Insurance Co., 5 EL & BL b /O ; 

25 L. J., Q. B. 102 ; 2 Jur. CN.S.) 375 ; 4 W. K. 
245. 

.... P 
Carriers.] — Carriers insured goods against fire, cl 
by a policy whereby “ goods held in trust or on i 
commission, were to he insured as such, other- ^ 
wise the policy would not extend to cover such c 
property.” The sum of 15,OOOZ. was declared to c 
he insured “ on goods, their own, and in trust as i 
carriers” in a warehouse : — Held, that to the } 
named amount, the whole value of goods in the i 
warehouse, in their possession as carriers, was ( 
insured ; and that they were entitled to recover ] 
the whole value of such goods destroyed by fire ( 
in the warehouse. 1. W W. My. v. Glyn, 1 < 
El. & El. 652 ; 28 L. J., Q. B. 188 ; 5 .Jur. (N.s.) < 
1004 ; 7 W. E. 238. 

Held, also, that the carriers would he trustees 
for the owners of the goods of the amount thus 
recovered, less their charges as carriers in respect 
of the goods. Ih. 

Insurance on goods is sufficient to covei* the 
interest of carriers in the property under their 
charge ; for, in general, if the subject-matter of 
the insurance is rightly described, the ])articular 
interest in it need not be specified. Crowley v. 
Cohen, 3 B. & Ad. 478 ; 1 L. J., K. B. 158. 

Millers. ] — Millers received wheat from 
difierent farmers. The wheat, on receipt, was, 
with the consent of the farmers, mixed . with 
other wheat, and became part of the millers’ 
current stock. The miEers could at any time 
grind or sell the wheat so received. The farmers 
could at any time claim the price of the wheat 
delivered by each, according to the market price 
for wheat of like quality, at the time of payment 
claimed. They had also the option of claiming 
an equal quantity of wheat of like quality, 
instead of the value in money. The millers 
often made advances to the farmers on the 
wheat received from them. The farmers, after | 
a certain time, paid a storage charge to the 
millers. The millers insured the current stock 
of wheat in their mill. In the proposal for 
insurance they answered the question whether 
the insurance was “ for self or in trust, and if in 
trust on account of whom?”— in these words — 
“ for selves.” A condition of the policy was that 
goods held in trust must be insured as such, 
otherwise the policy would not cover them. 
The mill and stock were destroyed by fire. To 
an action on the policy, the insurers pleaded 
that the statement in the proposal was a mis- 
representation, the stock having been held by 
the millers, “ in trust for other persons” : — Held, 
that the description of the subject of insurance 
was correct, for that this was not a case of 
possession given subject to a trust, but of 


property 'transferred for value upon special 

terms of settlement. South Aud)'aUan yisura iwe 
Co. V. Mandell, Q Moore, P. C. (N.S.) 341 , h. h. 
3 P. C. 101 ; 22 L. T. 843. 

Tenant from Year to Year.]— A tenant fi*om 
year to year insuring is not limited in Ins clanii 
on the insurance company to the extent ot his. 
interest in the property insured. 

Scottish Union Insurance 1 H. ^ o’ ^ 
32 L. J., Ch. 329; 9 Jur. (N.S.) ill; b L. 1. 

112; 11 W. E. 459; 1 N. E. 537. 


lY. CONDITMOKS. 
a. As TO Other Policies. 

Communication of — When Necessary.]— The 

plaintifis effected a policy of insurance with the 
defendant, as chairman of a fire insurance com- 
pany for 3,000/., “ on wool in bales or fleeces 
greasy and washed, in all or any shed or store, 
on station or in transit to bydney by ]and only , 
or in any shed or store, or any wharf in bycine} , 
until placed on ship.” The policy contained a 
provision as follows Ho claim shall he 
recoverable if the property insured be previously 
or subsequently insured elsewhere, unless the 
particulars of such insurance he notified to the 
company in writing.” The plaintiffs subsequently 
ett'ected an insurance with a marine insurance 
company to cover 16,500/. upon wool, the risk 
being described as “ at and from the Eiver Huntei 
to Sydney per ships and steamers, and thence 
per ship or ships to London, includiiig the risk of 
craft from the time that the wools are first water- 
borne and of transhipment or landing and 
reshipment at Sydney.” The frequent practice 
at the port of Sydney is that wool arriving there 
for shipment is not delivered direct to the ship 
for which it is intended, but is conveyed to the 
stores belonging to the persons who are acting 
as the stevedores of the ship, and is there pressed 
for the purpose of reducing its bulk. By the 
practice and course of business, the stevedores’ 
receipt is regarded as between the ship and the 
shippers as equivalent to the mate’s receipt, and 
bills of lading are given in exchange for it. 
Certain wool belonging to the plaintiffs was 
. forwarded by several consignments by several 
, steamers from the Eiver Hunter to Sydney. 

! The plaintiffs’ agent at Sydney had the wool 
; conveyed on its arrival to his own stores, for the 
; purpose of being weighed, and entered into a 
I contract for its conveyance to London on board 
5 a ship. The wool was then conveyed from his 
i warehouses to the stores of the stevedores of the 
ship, who gave the usual receipts for the same, 
i While in the stevedores’ warehouses, a portion of 
t the wool was destroyed or damaged by a fire, and 

V the plaintiffs sought to recover such loss upon the 
v policy effected with the defendant company. 
1 The company resisted the claim , upon the ground 
- that the policy of marine msurance above men- 
t tioned came within the terms of the provision in 

the fire policj-, and ought to have been communi- 
.. cated to them Held, that the marine policy did 

0 not cover the wool in the stevedores’ warehouses, 

1 and was not such an insurance as the plaintiffs 
were bound under the provisions in the fire policy 

Y to notify to the defendant company, and that 
I, the plaintiffs were therefore entitled to recover, 
e Australian AaricuUural Co. v. Saunders, 44 
.f L. J., C. E. 39i ; L. E. 10 C. ?. 668 ; 33 L. T. 447 
)f — Ex. Ch. Cp. Zishman v. Northern Maritime 
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Insurance Co., 44 L. J., C. P. 185 ; L. E. 10 C. P. against fire, this wiE not protect linendrapery 

179 ‘ 32 L- T. 170. goods subsequently purchased on speculation ; 

In a proposal for the re-in.surance of a ship in and the word ‘‘ linen ’V in the policy must be 
a company, it was stated that she was “insured confined to household linen by way of apparel, 
onlyfor 4,000Z.” This was the amount of the Watchorn ^^ 

orierinal insurance. The proposal also contained . „ , . 

the amounts of insurahces effected in other Profits.] ^Ihe profits of a business are ininir- 

offices, but from this list, an insurance, effected able, but they must be insured qua profits, bim 
without the assured's knowledge by a mortgagee, Fl/re Office, I/i rtyS N. & M;. o. 6., nom. 

was omitted :-~Held, that the words “insured Wright and Pole, In re, 1 A. .to h. b2l, 
only for 4,OOOZ.” must be construed as stating ^ iv 

the amount of the original insurance, and not as Mature of Building.]— Goods insured, de 
a representation of the sum total insured in all scribed in a policy to be in the dwelling-house 
offices whatever ; the occasion on which, and the of the insured, the insured having only one 


€o 21 L T. 408— P. C. goods are deposited and kept, shall be truly and 

■’ ’ * . * * ^ accurately described ” ; such condition relating 

Lloyd’s Policy — Same Bate, Terms and to the construction of the house, and not to the 
Identical Interest ”— Condition Precedent.]— interest of the parties in it. Friedlaoider y. 
The plaintiff effected with the defendant, a Zondon Amirawfe Oo., I M. Uoh. 171. 

Lloyd’s underwriter, a policy of fire insurance, ^^n agricultural building, described in a policy 
containing the following clause: — “Warranted « barn, thoueh not strictlv so, is not such a 


Lloyd’s underwriter, a policy of fire insurance, ^^n agricultural building, described in a policy 
containing the following clause: — “Warranted barn, though not strictly so, is not such a 

to be on same rate, terms and identical interest misdescription as would vacate the policy, as the 

as the U. Assurance Co, 800/., and the G. building, had it been more correctly described, 

Assurance Co. 700/., and to follow their settle- would have paid the same rate of insurance, 
ments.” The” rate at which the plaintiff had zAmm v. Sotterhy, M. to M. 90 ; 31 li. E. 718. 
insured with the U. Co. was not, in fact, the is a first principle of the law of insurance 
same as the rate specified in the Lloyd’s policy : ^hat, when a thing is warranted to be of a par- 
— Held, that the clause was one going to the ticular nature or description, it must be exactly 
root of the transaction, and therefore a condition g^^^h as it is represented to be, otherwise the 
precedent to any liability ; and that as the policy is void ; therefore, where a mill was 
condition had not been fulfilled the defendant insured as being of one class, and turned out to 
was not liable. Barnard v. Faher, 62 L. J., p^ve been of another at the time it wms insured : 
xQ. B. 159 ; [1893] I Q. B. 340 ; 4 E. 201 ; 68 — Held, that an action on a policy against a loss 

L. T. 179 ; 41 W. R. 193 — G. A. by fire could not be sustained, as, whether the 

Average Condition -Sub-temat Insuring- niisrepresentation was in a material point or 
Covenant to Eepair-Laobes.]-A. being owner whether the risk was equally |reat m the 

of a house granted a lease to G., containing a oy ft®!’ 

covenant by the tenant to repair, but not a only question being, whethei the bu^ 

covenant to insure. A. insured the premises iras de taoto that which was insured 

with the defendant company in the sum of f '-e f>^uranae Co y. Macmo^i, 8 Dow, 2o5. 


was not liable. Barnard v. Falter, 62 L. J., p^ve been of another at the time it wms insured : 
xQ. B. 159 ; [1893] I Q. B. 340 ; 4 R. 201 ; 68 — Held, that an action on a policy against a loss 
L. T. 179 ; 41 W. R. 193 — G. A. by fire could not be sustained, as, whether the 

Average Oonditiou-Sub-teuaut Insuring- uiisrepresentatioii was in a material point or 
Covenant to Eepair-Laohes.]-A. being owner o/' whether the risk was equally ^reat m the 
cf a house granted a lease to G., containing a oy 

covenant by the tenant to repair, but not a only question being, whethei the bu^ 

covenant to insure. A. insured the premises iras de taoto that which was insured 

with the defendant company in the sum of f ’ 
1,OOOZ., and G. also insured them with another Iioie v. Bmstoio, ante, col. JO. 
company in the sum of 1,100/. A. ’s policy was « i t 

isubject to the condition that if at the time of Condition of Premises.] A., abroad, havi g 
.any loss or damage by fire happening, there two ^ warehouses, wrote to this country to effect 

should be any other subsisting insurance, whether insurance upon one of them only, without 

effected by the insured or any other person sbRipg? as was the tact, that a Jiouse nearly 
■“covering the same property,” the defendants tidjoining it had been on fire on that evening, 
sbnnkl Tint, hft linhle tn nav or contribute more that there was danger of the file again 


should not be liable to pay or contribute more 
than their ratable proportion of such loss or 
•damage. The premises being destroyed by fire, 
G. was paid upon his policy 625/., but did not 


breaking out ; and sent his letter after the 
regular post time. The fire having broken out 
again on the next day hut one following, and 


apply the same in reinstating the premises, and consumed A. s w’-arehouse :— Held, that this was 
subsequently became bankrupt. In an action ^ material concealment, although his letter j^as 
by A. on the policy effected wdth the defendants, "^vritten without any fraudulent intention. 
they relied in their defence (1) upon the '^•I^^rner, 2 Marsh. 47 ; 6 Taunt. 338 , 16 R. R. 
condition as exempting them from liability save 


as to 62/., which they admitted to be due as 
their apportionment of the loss ; (2) on A.’s 
neglect and laches in not compelling G. to 
repair the premises, as disentitling A. to recover 
tfrom the defendants more than the said sum of 
62/. : — Held, that neither defence could be sus- 
tained ; “property” in such a condition means 
the estate of the insurer in the premises, not the 
.actual building. A tidreios v . Patr iotie Ami ranee 
a?., 18 L, R. Ir. 355. 


Bescbiption of Rbopeety. 


e loss • (2) on A ’s Alteration.] — A policy for one year upon a 

b compelliim G to building used as a dwelling-house and 

L-xf- ; A tn rpf.rvvpv store (described in a paper attached to this 
than tele sail sum of Policj)” The description annexod was that the 
pfpppp prmlfl hp house was composed of two storeys, of given 
h a condition means height and materials, wdth a ^g^^^ raof,^and 
the premises, not the of obtaining w^atei\ During the year the 

.Patriotie Assurance ^^cuse wms altered by adding to it a storey, but 
so that the alteration did not increase the hazard 
or probability of fire, except so far, if at aU, as 
^ the increase of the area of the building by a 

S' Rbopeety. third storey may be considered to have neces- 



G-oods.] — If a person, who is not a linen- sarily increased such hazard or probability ; jind 
.draper, insures his “ stock-in-trade, household afterwards during the year the house was totally 
iurniture, linen, Avearing apparel and plate,” burnt : — Held, that the underwriter was not 

YOL. VIII. 4 
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liable; for ilic description was by reference 
incorporated, into the policy, and the dcscrip- a 
tioii amounted to a warranty, and not only to a Jac 
wiirranty that the building was as described at pi 
the time the description was given and at tlie n 
date of the policy, but that it would not be es 
altered by the assured so as to increase the risk it 
during the year, and that it had been altered, le 
SiUem V. Thornton, 3 El. & Bl. 868 ; 2 G. L E. 
1710 ; 23 L. J., Q. B. 362 ; 18 Jur. /IS ; 2 . R. 

524. 

¥alue.]— A contract of fire insurance bein^g a b 
contract of indemnity, on Atdiich the assured is h 
only entitled to recover the value of the property a 
destroyed, Avilful misrepresentations of the value 
of the property destroyed will, under the usual b 
conditions against fraudulent claims, defeat and n 
vitiate the \vhole claim, liritton v. Boyal ii 
Insmance Co., 4 F. &; F. 905 ; 15 L. T. 872. 1 

Immaterial Omission.]— In a policy against v 
fire, one of the conditions was tluit “ tlie nature s 
and material stiucture of the building shoidd be s 
trulA'' described,” and another that it should be 
stated whether any hazardous business was 1 
carried on Held, that an omission to mention c 
a steam 'engine bonfi fide used in the building, i 
biit only to grind corn for the horses used on the t 
premises, was not a Avant of proper description i' 
avoiding the policy. Baxendale v. Ilardnng, 4 i 
H. & N. 445 ; 28 L. J., Ex. 236 ; 7 W. E. 494. e 
A fire insurance Avas effected in inspect of £ 
property through an agent named Donald, pvlio f 
inspected the premises. One condition of the - 
policy Avas that any material misdescription ^ ot 
the property Avould render the policy void., The 
biiilciings Avere described as built of brick and 1 
slated, but it turned out tliat one of the buildings < 
was not roofed Avitli slate, hut with tarred felt. 
The company alleged that Donald Avas not their i 
agent ; but the agent of the insured ; and_ that 
the misdescription rendered the policy void 
Held, that the misdescription was immaterial, 
and not sutficient to vitiate the policy ; but that, 
if material, it Avas made by Donald as the agent 
of the insurance company, and the insured Avere 
not responsible for it. Unirersal jSoji-Tariff 
Fire Insurniwe Co., In to, Forlcs' claim, 44 L. J., 
Ch. 761 ; L. E. 19 Eq. 485 ; 23 W. E. 464. 

Construction— Hay in Yard,] — A fire poliejp 
accordine to its true construction, insured speci- 
fically the ricks of hay actually in the assured’s 
bay-yanl at the time of effecting the policy : — 
Held, iu an action for loss of hay by fire, that 
he Avas not entitled to recover for the loss of any 
hay that did not ansAvor the above description, 
i.e. which Avas not actually in the hay- yard at 
the time of efleciing the policy. Gornunb v. 
Jlatid-in-Haud Lmiranct Co., Ir. E. 11 C. L. 
224. 

Agricultural Machines in certain Place.]— 

The policy, according to its true construction, 
insured certaiu ‘'agricultural machines” then 
being in a specified place, and provided that, in 
cased)! their removal from that place without 
assent, the risk should eease. Iri an action^ on 
the policy for the loss by fire of the identical 
machines, it appeared that they Avem not, at the 
time of the fire, in the place specified : — Held, 
that the contract rendered the place material, 
and that the insurers were not liable for the 
loss. Ih. 


In such cases, lioAvever, the policy must receive 
a reasonable construction; and the risk upon 
horses or agricultural implements— the contem- 
nlated use of Avhieh Avoiild necessarily render 
frequent removal from the specified placn- 
essential— does not absolutely cease upon such 
removal ; but ceases pro tempore Avlieii tiiey 
leave it, and re-attaches upon their return, lo. 

Steam-Engine.] — A policy on a mill, mill- 
wrights’ work, standing and going gear, eiigme- 
honse and steam-engine, recited that the 
buildings Avere brick-built, warmed by steam, 
lighted^by gas, and worked by the stearn-eiigme 
above mentioned, in tenure of one firm, — 

“ staiidiim apart from all other mills, and Avorkec! 
by day oAly ” :— Held, that the recital did not- 
mean that the steam-engine Avas not Avorivccl by 
night. Whitehead v. JPrice, 2 G. M. & li.. 44/ ; 

1 Gale, 151 ; 5 Tyr. 825. 

In a fire policy upon cotton-mills it Awas. 
warranted that the mills were brick-built, and 
; stated that they Avere Avarmed and AA'orked by 
; steam, lighted by gas, Avorked by day onl}^ ;— 

- Held, that the stipulation that the mill shoukt 
I be AA'orked by day only, meant that _tlie ^ usual, 

cotton inanuiiactiire carried on by mills in the 
daytime should not be carried on at night, and 
i that it was conseciuently no breach of this war- 
’ I'anty, that on one occasion, in _ order to turn 
; machinery in an adjacent building, the steam- 
engine (Avhich AAUS not in the mill, but in an 
■ adjoining building) and certain perpendicular 
; and borkontal shafts in the mill, were at work. 

> MayaM v. Mitford, 1 H. & P. 732 ; 6 A. & E. 670 
: W.W. &D. 310. 

1 An insurance against fire Avas effected on cer- 
I tain premises, the policy containing the folloAAdng; 
s conditions: 1. The persons making insurances. 

to give ail accurate description of the buildings,, 
r and if there should be used therein any stcam- 
t engine, stove, kc., or any description of fire-heat 

- other than common fireplaces, or any process of 
L fire-lieat be carried on therein, the same^ to be* 

noticed and alloAA’cd in the policy, olherAvisc the 
't policy to be void. In case of any circumstance 
e happening after an insurance, AAdiereby the risk 
T should he increased, the assured to give notice 
in Avriting to the insurers, and the same, previous 
to a loss" to be alloAved by indorsement on the- 
policy, otherwise the policy to be void. 2. In 
yr, case of any alteration being made in a building 
i! insured, or of anv steam-engine, stove, kc., or 
’s any other description of fire-heat lieing intro- 

— dneed, or of any trade, business, process or 
it operation being carried on or ^goods deposited 
ly therein, not comprised in the original insurance, 

II , or alloAved by indorsement thereon, notice thereof 
at must he given ; and every such alteration must 
V. be alloAved by indorsement on the policy, and 
L*. any further premium Avhich the alteration may 

occasion must be paid ; and unless such notice 
be duly given, such premium paid, and such 

— iudorscmeiit made, no benefit will arise to the 

III, assured in case of loss. The assured, who^ Avas a 
3 n cabinet maker, placed a small steam-engine on 
in the premises, Avitli a boiler attached, and used 
ut it in a heated state for the purpose of turning a, 
on lathe, not in the course of his business, but by 
lal Avay of experiment. After this engine had been 
he on the premises for several days a fire happened : 

—Held, that the assured could not recover on 
al, the policy, since the terms of the -conditions 
lie applied to the introduction of a steam-engine in 
a heated state at any time, without notice to the 
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company. Glen y. Lewis, 8 Ex. 607 ; 22 L. J., ' 
Ex. 228^; 17 Jiir. 842. 

Deposit of Dangerous Goods.] — A policy was 
on premises “where no fire is kept, and where 
no hazardous goods are deposited.” These words 
mean the habitual use of fire and deposit of 
hazardous goods ; and, therefore, where a fire 
happened in consequence of making a fire, and 
bringing a tar-barrel on the premises to repair 
them : — Held, that the insured was entitled to 
recover. Dohson y. Sotliehj, M. & M. 90; 31* 
E. E. 718. 

A policy contained the usual conditions of 
ayoidance in case of misrepresentation, or of any 
alteration in the buildings insured, or in the 
mode of using them, without notice to the office. 
A kiln used for drying corn, being pai't of the 
premises insured, was used upon one occasion 
for drying some bark, a more dangerous process, 
and the premises then took fire and were burned 
down : — Held, that the conditions had reference 
to some permanent alteration of the buildings, 
or of the mode of carrying on business, and 
not to a single instance. Sliaio y. lloherts, 1 
N. & P. 279 : 6 A. & E. 75 ; W. W. & D. 94 ; 6 
L. J., K. B. 106 ; 1 Jur. 6. 

A policy against fire was subject to this con- 
dition : “ In the insurance of goods, the building 
or place in which the same are deposited is to be 
desciibed, the quantity and description of such 
goods, also whether any hazardous trade is carried 
on, or any hazardous articles deposited therein ; 
and if any |;)e];‘son shall insure his goods or build- 
ings, and shall cause the same to be described 
otherwise than they really are, to the prejudice 
of the company, or shall misrepresent or omit to 
communicate any circumstance which is material 
to be made known to the company, in. order to 
enable them to judge of the risk they have 
undertaken, or are required to undertake, such 
insurance shall be of no force ” : — Held, that 
this condition, was to be referred to the time 
when the policy was effected, and that, in the 
absence of fraud, neither by the general law of 
insui’ance, nor by such condition, was the policy 
avoided by the circumstance, that subsequently 
to the effecting of the policy, a more hazardous 
trade had, without notice to the company, been 
carried on upon the premises. Plni v. Reid, 6 
Man. &; G. 1 ; 6 Scott (n.r.) 982 ; 12 L. J., C. P. 
299. 

Eeasonahleness of Limitation,] — Among 

the conditions contained in a fire policy, it w'as 
provided the policy wns to be void if at any time 
there were more than 56 lbs. weight of gunpow'der 
on the premises, unless specially provided for in 
the policy. The premises were used for general 
trade, and the assured sold gunpowder, but no 
special insurance wns made for the assured 
having more than 56 lbs. weight of gunpowder on 
the premises Held, that the condEion limiting 
the amount of gunpowder was not unreasonable, 
and W'as not discharged by the specification of 
stock-in-trade (including hazardous) in the policy. 
M^LSwa/n v. Gutlmdqe, 13 Moore, P. C. 304 ; 8 
,W. E. 265. 

A policy against fire w'as effected on a shi}n 
The policy contained a proviso to the effect that 
the insurance thereby made should be subject to 
the several conditions thereon exp.ressed,*so far 
as the same were or should be applicable. One 
of these conditions (all of which were primarily 
intended to apply to the insurance of houses and 




buildings, and were in the form used for that 
purpose) provided, that if more than 20 lbs. 
w' eight of gunpow='der should be “ on the premises ” 
at the time wffien any loss happened, such loss 
w'ould not be made good : — Held, that the proviso 
W'as applicable to the ship insmed. Beacon Life 
and Fite Assnnance Co. v. Gibh, 1 Moore, P. G. 
(K.S.) 73 ; 1 H. E. 110 ; 9 Jur. (N.S.) 185 ; 7 L. T. 
674; 11 W. E. 194. 

Alteration — Question for Jury.] — Action on a 
policy effected by varnish makers wdth a fire 
insurance society. The declaration stated the 
insurance to be lOOZ. on the stock-in-trade in the 
oil store-room marked Ho. 7 (and wdiich room 
wms warranted as having no manufacturing pro- 
cess carried on therein), and 50Z. on the stock- 
in-trade in the open part of the yard, subject to 
a condition, that if any alteration was made to 
any building insured, by w'hich. the risk of fire 
to the building, or any insm^ed property, was 
increased, such alteration must be immediately 
notified to the society, in order to its being 
allow'cd by indorsement on the policy, otherwase; 
the policy would be void. The declaration 
averred that certain stock-in-trade, in the open, 
yard, w'as destroyed by fire, and that the society- 
wadved the w'arranty of the oil store-room, Ho. 7,, 
having no manufacturing process carried on 
therein, and permitted the assured to carry on 
the manufacturing process of boiling varnish, 
and that after the wniver certain stock in the ; 
oil store-room w'as destroyed by fire. Pleas, that 
an alteration was made in the oil store-room, by 
wdiich alteration the risk of fire to the room and 
stock-in-trade therein wars increased, and that . 
the alteration was not notified to the society. . 
And that the assured carried on in the oil store- 
room, Eo. 7, the hazardous trade of a varnish 
maker, wdiereby the risk of fire to the room 
and stock-in-trade wms increased, and that the- , 
increase of risk w'as not notified to the society. 
With respect to the first issue, the judge directed, 
the jury to consider whether the alteration; 

increased the risk of fire in the room Ho. 7 : 

Held, a misdirection, the question being, whether ■ 
the use of the boilers, in the ordinary way as . 
boilers, and not for boiling varnish, would have 
increased the risk. Barrett v. Jermy, 3 Ex. 535 ; 
18 L. J., Ex. 2L5. 

Increase of Eisk.] — A party effected a policy 
in which the subject-matter w'as thus described : 

“ on a range of buildings of three storey,” curriers’ 
shop, &c., “ part of lowm’ storey of the building • 
being used as a stable, coach-house, and boiler- 
house ; no steam-engine employed on the premises, 
the steam from the boiler being used for heating' 
w'ater and wmrming the shops. H.B., the process . 
of melting tallow by steam in the boiler-house, 
and also the use of two pipe-stoves in the building- 
are allowed ; but it is warranted that no oil be 
boiled, nor any process of japanning leather, be 
carried on therein, nor in any building adjoining' 
thereto.” The description of insurance was four- 
fold-common, hazardous, doubly hazardous, and 
special risks ; and the policy stated that, when 
special risks are proposed, the most particular- 
specification of the property, and all circumstances 
attending the same, will be required, but all which 
special risks must be particularised in the policy, 
to render the same valid or in force. One of the 
conditions indorsed on the poHcy was, that if 
after the assurance shall have been effected, the 
risk shaE be increased by any alteration of 
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cixcimistaiices, and the particulars of the same 
shall not he indorsed on the policy, by the secre- 
tary or some other agent of the company, and a 
pro'portionate higher premium paid, if required, 
such insurance shall be of no^ force.” The 
insurance in question was a special risk. After 
the policy was e:ffected, the insured, without 
notice, erected in the stable the machinery of a 
steam-engine, which was supplied w'ith steam by 
the boiler mentioned in the policy. By the 
terms of the policy, mills, and manufactories 
having mill, steam or engine work, were special 
risks. No notice of the erection or use of the 
steam-engine was given to the company. The 
premises were afterwards destroyed by accidental 
fire, not attributable to the erection or use of the 
steam-engine. At the trial, it was agreed that 
the jury" should find, and the jury did find, 
that' the risk of fire or damage thereby, was not 
increased by the erection or use of the steam- 
engine, nor by the alterations in the insured 
premises : — Held, that the policy was not avoided 
by the introduction of the steam-engine, and the 
use of the steam generated in the boiler to work 
it. Stakes v. Cox, 1 H. k N. 5B3 ; 26 L. J., Ex. 
113 ; 3 Jur. (N.S.) 45 ; 5 W. K. 89— Ex. Ch. 

Construction of Policy — “ Stock-in-Trade.”] — 

Under a policy on a corn-dealer and seedsman’s 
stock-in-trade, consisting of corn, .seed, hay, 
straw, fixtures and utensils in business,” the value 
of hops and malting cannot be recovered, although 
these articles form an ordinary part of the stock- 
in-trade of such a business. Jod v. Harvey,, 5 
W. E. 488. 


■ I 


EXTENT OF PEOTECTION. 

Burning by Mob.] — The burning of a house 
by a mob is not within a proviso of a policy 
which provides that the insurers shall not be 
liable in case the same he burnt hy reason of any 
invasion, foreign enemies or any military or 
usurped power. Bri nkwater v. London Assurance 
Co., 2 Wils. 363. 

What is Resulting Damage.] — A policy con- 
tained a recital, that it was agreed that plate-glass 
in which the insurer was interested should be 
insured “ from loss or damage originating from 
any cause whatsoever, except fire, breakage 
during removal, alteration or repair of premises, 
, . . none of the gbss being horizontally placed 
or movable,” and then insured the owner from 
ail damage or loss “ from any cause whatever, 
except only as above specified, according to the 
-exact tenor” of the printed conditions indorsed 
on the policy. A fire broke out on premises 
adjoining the shop of the insured, who thereupon 
opened the shop door, and admitted neighbours 
to save his property ; during the removal the mob, 
which had been attracted by the fire, broke down 
the shutters and destroyed the glass, for the pur- 
pose of })lunder : — Held, that the damage to the 
glass did not originate from fire, or from'breakage 
during removal, within the meaning of the excep- 
tion in the policy. 3Xtmden v. City and County 
Insurance Co,, 1 H. & E. 53 ; 35 L. J., C. E. 60 ; 
L, E. 1 C. P. 232 ; 12 Jur. (N.S.) 76 ; 13 L. T. 
465 ; 14 W. E. 106. 

Distant Explosion.]— By a policy premises 
were insured agaimst loss or damage by fire. An 
explosion of gunpowder, at the distance of half 


a mile from the premises, caused them to be so 
shaken that the windows were broken and other 
damage was sustained : — Held, thatj:be loss was 
not a damage by fire within the policy. Hverett 
V, London Assurance Co., 19 0. B. (N.s.) 126 ; 34 
L. J., C. P. 299 ; 11 Jur. (N.s.) 546 ; 13 AV. E. 862. 

Explosion by Gas.] — A policy contained the 
following exception : — “ Neither will the com- 
pany be responsible for loss or damage by explo- 
sion, except for such loss or damage a.s shall 
arise from explosion by gas.” In the premises 
of the assured, who carried on the business of 
extracting oil from shoddy, an inflammable and 
explosive vapour evolved in course of the pro- 
cess escaped and caught fire, setting fire to other 
things ; it afterwards exploded and caused a 
further fire, besides doing damage by the explo- 
sion Held, first, that the word '‘gas” in the 
policy meant ordinary illuminating coal. Stan- 
ley V. Western Irisuranoe Co., 37 L. J., Ex. 73 ; 
L. E. 3 Ex. 71 ; 17 L. T. 513 ; 16 W. E. 369. 

Held, secondly, that the exemption of liability 
for loss by explosion was not limited to cases 
where the fire was originated by the explosion, 
but included cases where the explosion occurred 
in the course of a fire ; and that it exempted the 
company in respect both of the damage from the 
explosion itself and of the damage done by the 
further fire caused by the explosion. Ib. 

Damage by Heat.] — A policy was effected 
against loss or damage by fire, on the stock of a 
sugar-house, the different storeys of which were 
heated by a chimney running up to the top. 
The insured negligently lighted the fire without 
opening the register at the top, by which means ’ 
the heat was increased to such a degree as to 
spoil the sugar, but no ignition was produced : — 
Held, that this was not a loss within the policy. 
Anstifi V. Brewe, 2 Marsh. 130 ; 6 Taunt. 436 ; 4 
Camp. 360 ; Holt, 126 ; 16 E. E. 647. 

Steamer "Lying in Dock.”] — See Pearson v. 
Commcreutl Union Assurance Co., 45 L. J., P. G. 
761 ; 1 App. Cas. 498 ; 35 L. T. 445 ; 24 W. E. 
951 ; 3 Asp. M. C. 275. Grant v. rEtna I?isur- 
anee Co., 15 Moo. P. C. 516 ; 8 Jur, (N.s.) 705 ; 

6 L, T. 735 ; 10 W. E. 772. 

Payment of Premium — Risk when Commenc- 
ing.] — In a policy of fire insurance, in the 
absence of a provision that the policy is not to 
attach until payment of the premium, such a 
provision will not be implied. Kelly v. London 
and Staffordshire Fire Insurance Co., 1 Cab. & E. 
47. 

Duration.] — A policy, dated the 14th of Feb- 
ruary, 1868, and headed “ six months ; premium 
to August 14th, 1868, 225 dollars,” and reciting 
that the assured had paid 225 dollars and had 
agreed to pay the sum of 225 dollars during the 
continuance of the policy, was expressed to be 
in force “from the 14th of February till the 
14th of August, and for so long after as the 
assured should pay the above premium at the 
time above mentioned”: — Held, that whether 
the 14th of February was covered or not, the 
whole of the 14th of August was covered by the 
policy ; and that the assured was entitled to 
recover in respect of damage done to the property 
insured by a fire which occurred at 11.30 p.m, 
on the 14th of August, although he had not paid 
premium on that day. Isaacs v. Royal Insur-^ 
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cvme Co.^ 39 L. J., Ex. 189 ; L. E. 5 Ex. 296 ; 22 i 
L. T. 681 ; 18 W. E. 982. I 

VI. ASSIGIEMENT OF PEOPERTY 
INSURED. 

Eiglit to Insurance Moneys.]— A purchaser 
of property insured against fire does not, by the 
mere fact of purchase, acquire a right to the 
insurance moneys. Poole v. Adams^ 33 L. J., 
Ch. 639 ; 10 L. T. 287 ; 12 W. E. 683. 

■ Compulsory Purchase of Premises before 

Conveyance.]— A party insured his premises in 
an office by a policy which provided that the 
capital should be liable to pay to the assured 
any loss or damage by fire to the buildings not 
exceeding 1,600Z. The premises were afterwards 
required by the Metropolitan Board of Works 
under their compulsoiy powers, in order that 
they might be pulled down for the improvement 
of a street, and the amount of purchase-money 
payable to the assured was assessed by arbitra- 
tion, according to the Lands Clauses Act. After 
the board had accepted the title of the assured, 
but before he had executed a conveyance, the 
premises \vere destroyed by fire Held, that the 
insurance office wars liable to pay the assured 
IjoOOZ., the full value of the buildings at the time 
of the fire, and not merely the damage done to 
the buildings considered as old materials, for the 
dealings between the board and the assured did 
not affect the contract. Collingridge v. Iloyal 
Mvehange Amira?u‘e Corporatvm^ -17 L. J., Q. B. 
32 ; 3 Q. B. I). 173 : 37 L. T, 525 ; 26 W. R. 112. 

Insurance by Vendor— Pire after Contract 

but before Completion.] — A house insured by the 
vendor was after the date of the contract for sale, 
but before completion, partly burnt dow-n, and 
the vendor received the insurance monej^s. There 
was no provision in the contract as to insurance : 
— Held, that the purchaser as against the vendor 
could not recover the insurance moneys either as 
an abatement of his purchase-money or for the 
reinstatement of the premises. Rayner v. Pres- 
ton, 50 L. J., Ch. 472 ; 18 Ch. D. 1 ; 44 L. T. 787 ; 
29 W. R. 546 ; 45 J. P. 829— C. A. 

Semble, in such a case the insurance company 
can compel the vendor to refund the money they 
have paid if he receives the whole of his purchase- 
money on the ground that the contract of fire 
insurance is merely a contract of indemnity. 1 1), 

A vendor contracted with a purchaser for the 
sale of a house which had been insured by the 
vendor with the plaintiffs, an insurance company, 
against fire. The contract contained no reference 
to the insurance. After the date of the contract, 
but before the date fixed for completion, the house 
was damaged by fire, and the vendor received the 
insurance money from the plaintiff’s Held, in 
an action by the plaintiff’s against the vendor, 
that they were entitled to recover back the 
Insurance money from the vendor, either for 
their own benefit or as trustees for the pur- 
chaser. Castdldain Y. Preston, 52 L. J., Q. B. 
366 ; 11 Q. B. D. 380 ; 49 L. T. 29 ; 31 W. E. 
559— C. A. 

On payment of the moneys secured by a policy 
of lire insurance, the insurers are entitled to 
enforce all tlie remedies, whether in contract 
or in tort, which the insured has against third 
parties, whereby tlie insured can compel such 
third parties to make good the loss insured 
against. Ik 


Passing of Property.] — A policy expressed the 
insurance to be on “merchandise the assured’s 
own, in trust, or on commission for which they 
are responsible ” in or on certain specified ware- 
houses, vaults, cellars, -wharves, yards or quays. 
Whilst the policy Avas in force certain chests of 
tea, on a‘ wharf included in the policy, were 
destroyed by fire. These teas had been deposited 
in bond by the importer with the wharfinger ; 
the assured had purchased them from the 
importer, and the warrants had been indorsed 
in blank by him to the assured. Before the 
fire occurred the assured had resold the teas in 
specified chests to customers, and had been paid 
for them ; they held, however, the warrants on 
behalf of the customers, but merely for the con- 
venience of paying, if required, the charges 
necessary for clearing the teas payable by such 
customers : — Held, that the policy applied only 
to goods belonging to the assined, or for Axhich 
the}^ were responsible, and the property in the 
teas having, at the time of the fire, passed to the 
purchasers, they were then at the purchasers’ 
risk, and Avere consequently not covered by the 
policy. N'ortli Pritisli and IlercantAle Insurance 
Co. V. MotraM, 41 L. J., C. P. 1 ; L. E. 7 0. P. 25 ; 
25 L. T. 662 ; 20 W. E. 114. 

Eisk of Purchaser.] — Sugar refiners in 

the city of Loudon Avere in the habit of making 
sales by sample, each sale consisting of one or 
more fillings or batches of boiled sugar. Upon a 
sale being effected, a sale-note Avas delivered to 
the purchaser which contained the price of the 
fillings per cwt., and the folloAAung words : 
“Prompt one month. Stored goods at sellers’ 
risk for tAvo months.” Each filling comprised a 
number of specified titlers, or loaAms of sugar of a 
varying Aveight, and it was the custom to pay for 
the*sugmr Olathe Saturday (called “ the prompt”) 
after the expiration of one calendar month from 
the day of sale, but the Avhole or portion of the 
sugar often remained in the warehouse of the 
refiners after the time for payment Avhen it suited 
the convenience of the customer to delay the 
delivery, the customer paying on the prompt an 
approximate sum to the price, Avhicli Avas only 
finally ascertained and settled 'when the sugar 
Avas Aveighed on delivery. A sugar broker pur- 
chased four fillings or batches of sugar from the 
sugar refiners in the manner above stated, and 
paid an approximate sum to the Amlue. Part of 
the sugar Avas removed b}’' the broker ; but after 
the expiration of two months from the sale a fire 
occurred on the premises of the sellers, destroying 
the remainder which had never been AAxighed. 
They, without any agreement AAdth the buyers, 
had effected floating policies upon all stock in 
their Avarehouse, making no distinction betAATen 
goods sold and goods unsold; but the amount 
which they received from the insurance office 
Avas not sufficient to cover the loss which they 
actually sustained, exclusive of the purchaser’s 
goods : — Held, first, that the loss by the destruc- 
tion of the undelivered sugar most fall on the 
purchaser— -by Cockburn, C. J., on the ground 
that the property had passed to him ; by Black- 
burn, J., Lush, j., and Quain, J., on the ground 
that AAffiether this Avas the case or not, the. sugar, 
after the lapse of two months, Avas, hy the terms 
of the contract of sale, at the risk of the pur- 
chaser, Alartinean y. ICitcJdnq, 41 L. J., Q. B. 
227 ; L. E. 7 Q. B. 436 ; 2G L. T. 836 ; 20 W. E. 

1 :769. 

1 Held, secondly, that the purchaser was not 
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entitled to the benefit (by way of set-olf or 
otherwise) of any part of the insurance money 
receiyed by the sellers. Ih. 

Settled Estate — Payment of Premiums out of 
Eents.] — During the infancy of a tenant in tail 
of freehold estates devised in strict settlement, 
part of which consisted of a corn-mill let on 
lease, the rents were received by his mother on 
his behalf, and she thereout paid the premiums 
necessary for keeping up a policy which had been 
efiected in her name for insuring the mill 
against fire. The will contained no provision for 
fire insurance. The mill having been burnt 
down, and it not being considered for the benefit 
of any peT'son interested in the settled estates 
that it should be rebuilt :-~Held, that the insur- 
ance moneys belonged to the infant , tenant in 
tail as his personal estate, and were not to be 
treated as real estate for the benefit of all persons 
interested in the settled estates. Wariolclier v. 
Bret nail, 28 Ch. D. 188 ; 31 W. E. 520. 

By an order of the Court of Chancery the 
receiver of real estates was directed to pay lire 
insurances on them. By a subsequent decree it 
was declared that H. was tenant in tail in pos- 
session of the real estates, and the receiver was 
directed to pay the balance to the account of H. 
A fire having taken place Held, that IT. was 
entitletl to the insurance money. Seymour v. 
Vernon, 21 L. J., Ch. 433 ; 16 Jur. 189. 

On Bankruptcy.] — Covenant in a lease to 
insure in the name of the lessor, all the premises 
and all buildings which, during the term, might 
be erected thereon. The lessee mortgaged the 
premises for BOOL, and in the deed was contained 
a, power for the mortgagees to insure in a sum 
not exceeding 500Z., and out of any moneys to 
be received by virtue of such insurance, or from 
the sale of the premises under their power of sale, 
to recoup themselves principal, interest and costs, 
and pay the surplus over to the lessee. The 
lessee insured the premises under the covenant 
in the lease for I,000Z., and the mortgagees 
insured for 500Z. in different ofiices. The lessee 
further insured in his own name in the Phoenix 
for 950^., apportioning the amount in different 
sums amongst the stock, utensils, trade fixtures, 
fittings, household goods, furniture, musical 
instruments, &;c., upon the premises, and a club 
or concert room erected thereon by the lessee. 
A fire ocGUiTcd, whereby the whole of the premises 
was burned down, and all the property therein 
lost. The company having paid 350/. in respect 
of the insurances upon the stock, furniture, 
effects, &c., upon the premises at the time of the 
fire i—Hcld, that upon the subsequent bank- 
ruptcy of the lessee, the remainder of the moneys 
payable by the Phoenix passed to the assignees. 
Beney, Barker, In 10 L. T. 6fi7. 

Insurance by both landlord and Tenant- 
Option of Purchase.]— Under the terms of a 
lease the tenant was bound to insure against fire, 
and had an option of purchasing the property. 
Ho insured in a sufficient sum. The premises 
were damaged by fire, and it then appeared that 
the landlord had a policy on the premises in 
another office, of which 'the tenant had no notice. 
Iffie two offices apportioned the amount of loss 
betwen the two policies, and the landlord 
r^^ived what w'as thus payable under the policy 
effected by him. The tenant shortly after the 
nre gave notice to exercise his option of purchase, , 


and proposed that the insurance moneys under 
both policies should go in part payment of the 
purchase-money. The landlord claimed to retain 
for his own benefit the money received under 
the policy effected by him, and insisted on the 
money under the other policy being applied 
in reinstating the premises, and on the tenant 
declining to do this brought ejectment against 
him :-~Held, that the landlord was not entitled 
to retain for his own benefit the moneys received 
under the policy effected by him, nor to insist 
on the moneys being applied in reinstating the 
property after the tenant had exercised his 
option of purchase. Beynanl v. Arnold, L. E. 
10 Ch. 386 ; 23 W. E. 804. 

Under the terms of a lease the landlord cove- 
nanted to insure, and the tenant had the option 
to purchase for a fixed sum. Before the time 
for exercising the option, the buildings demised 
were burnt, and the landlord received the insur- 
ance money. The tenant then exercised his 
option to purchase, and claimed the insurance 
money as part of his purchase : — Held, that, 
under the circumstances, the tenant had no claim 
to the insurance monev. Bdwards v. Wed, 47 
L. J., Ch. 463 ; 7 Ch. D. §58 ; 38 L. T. 481 ; 26 
W. E. 507. 

Annuitant — Devisee subject to Annuity — 
Insurance by Devisee.] — A testator charged his 
real estate with an annuity to his widow, and, 
subject thereto, devised it to S. A., in fee, and 
appointed her his executrix. The testator had 
insured a house. Policy had expired a few 
months after his death, and was then renewed 
by S. A. Soon afterwards the house, which was 
the whole of his real estate, was burnt down. 
The insurance money was ordered to be paid 
into court, on a motion by the widow, in a suit 
instituted by her against S. A. for the administra- 
tion of the testator’s estate. Parry v. Ashley, 
3 Sim. 97. 

Devisee — Eight to Policy-moneys.] — J., tenant 
for life, remainder to W. for life, remainder to J. 
in fee. During life of J., houses on estate were 
burnt down, and insurance money paid to J., the 
insurer, and placed in the Funds in his name. 
J., by will, devised estate to E. in fee, and his 
personal estate to W. W. applied part of insur- 
ance money in repairing house on estate. Insur- 
ance money unapplied remained in J.’s name. 
W., by will, stated the circumstances as to fund 
so standing in his brother’s name, and bequeathed 
residue of his personal property Held, insur- 
ance money passed to E., as devisee of J. Norris 
V. Harrison, 2 Madcl. 268. 

Trade Utensils— Bankruptcy — Partnership- 
Order and Disposition.] — Where trade utensils, 
the property of one partner, and insured in his 
name, were left in the order and disposition of 
the partnership, and a fire happened which con- 
sumed them, and afterwards a joint commission 
issued against the partnership, the insurance 
money was held not to pass by assignment under 
joint commission. S?nitk, Ex parte, 3 Madd. 63 : 
Buck. 149. 


VII. ASSIGNMENT OF POLICY. 

Eight of Assignees.] — Where a fire policy has 
been assigned, the insurers, in the absence of an 
express contract to do so, are not bound, upon 
the application of the assignee, to pay him upon 
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the policy. Londun Imestment Co. v. Ilo'nte- 1 creditors ratably, and to pay the balance, if 

Jtv ‘n T rn £>0 0 OVITT • TTAlrl til A n«icji(TnmAn t 


Jiore, 9 L. T. 688. 


any, to himself : — Held, that the assignment was 
not void under 13 Eliz. c. 5, at the suit of a 
-The defendants creditor whose debt was under 50Z. Green y. 


In Case of Bankruptcy.] — The defendants creditor whose debt was under 50Z. Green y. 
assigned macliinery by a bill of sale to secure a 1 Cab. & E. HO. 

sum of money advanced by the plaintiff. The 

deed contained a covenant to insure, but no prO" TrTTT "d'h'tjtttt ’p'PT?T\/rTQST?Q 

Yision for the application of the polioy-moieys REBUILDING- PKBMI&Eb. 

in case of fire, in liquidation of the mortgage Effect of Statute.] — The 14 Geo. 3, c. 78, s. 83, 
debt. The machinery was burnt, and the defen- jg of universal and not of locally-circumscribed 
dants became bankrupts ; — Held, that the plain- application, but only applies to insurance moneys 
tiff had no claim to the benefit of the policy as ^pon houses and buildings. Gorley, /parte^ 
against them. Lees v. Wliiteley, 35 L. J., Ch. Barhn\ In re, 4 De G. J. & S. 477 ; 34 L. J., 
412 ; L. E. 2 Eq. 143 ; 14 L, T. 472 ; 14 W. K. Bk. 1 ; 10 Jur. (N.S.) 1085 ; 11 L. T. 319 ; 13 
■584. ^ W. E. 60. 

After the fire the defendants executed an Moneys paid in respect of insurance of trade 
assignment of their property to their creditors, fixtures are not within its application. Ih. 
but the deed was destroyed before an^^ of the 

creditors signed it. The plaintiff, with the know- Option to Eeinstate.] — An insurance company, 
ledge of the deed, gave the insurance office notice py the terms of its policies, had the option, in 
cf his claim to the policy : — Held, that the deed ease of fire, of reinstating or paying the money 
of assignment was an act of bankruptcy, and to the assured. A fire having occurred and a 
that the policy being in the order and disposition claim having been made, the company exercised 
of the bankrupts at the time of the notice to the fig option and paid the money. Although there 
insurance office, the plaintiff, on tliisgrouncl also, would be no implied promise on the part of the 
had no claim to the proceeds of the policy as assured to lay out the money in reinstating, as 
against the assignees. II). _ being without consideration, and, therefore, a 

A letter was written by a trader, before his mere nudum pactum ; secus, where he has made 
. bankruptcy, to the agent of an insurance com- an express promise, although only by parol. 


pany, authorising him. to retain out of the pro- Queen^Insurmoe Co.y. Vey, 16 L. T. 239. 

<5eeds of a fi.re policy the amount of the account 

due by the trader to a particular creditor ; the Application for.] — In order to entitle an 
letter was not acted upon, and the policy owner to the benefit of 14 Gcb. 3, c. 78, s. 83, he 


paid the full amount : — Held, that the letter did and in no case is the owner entitled to rebuild 
not operate as an assignment pro tarito of the himself and claim the policy-money. Simpson 
policy, nor create, in favour of the particular y, Scottish U/don Insuranoe'O)., I K. 
creditor, any charge or lien upoTi the proceeds ; 32 L. J., Ch.329 ; 9 Jur.(K.S.) 711 ; 8 Ij. T. 112 ; 
although the company had notice of the letter n \\q qq, 459 ; 1 K. E. 537. 


before they paid the money to the assignees. Where a policy makes the assets of a company 
I^oster's Policy, In re, Ir. E. 7 Eq. 294. liable, excluding personal liability. Semble, 

that this does not give jurisdiction to a court of 
HaEd-in-HandOffice— Heir— Assignment Heces- equity to interfere in the first instance to enforce 
isary.] — Under the constitution of the Hand-in- tlie above provision, and that the proper course 
Hand fire office, the heir, to whom upon the jg first to apply for a mandamus. II). 
death of the insured the property being freehold 

descended, cannot have the benefit of the policy Payment of Bent pending.] — A tenant has no 
without assignment. Mildrnay v. Folyham, 3 equity to compel his landlord to expend money 
Tes. 471. received from an insurance office, on the demised 

premises being burnt down, in rebuilding the 
Hot Assignable withont Hotice to Office.] — premises or to restrain the landlord from suing 


Hot Assignable withont Hotice to Office. ]- 


Policies of insurance against loss or damage by for the rent until the premises are rebuilt. Leeds 
fire are not in their nature assignable ; nor can y. Clieetham, 1 Sim. 146 ; 5 L. J. (O.s.) Ch. 105 ; 
the interest in them be transferred from one 27 E. E, 181. 
person to another without the express consent of 

the office. Lynch v. Palzell, 4 Bro. P. C. 431. Use and Occupation — Tenancy — Pailnre of 

Policies of assurance not assignable in their Plaintiff to Eeinstate.]— It is no defence to an 
nature, nor intended to he assigned from one to action for use and occupation, tliat the defendant 
another person without the consent of the office, was tenant of the premises, and that the premises 
Sadlers'' Co. y. Badcoch, 2 Atk. 557. were not reinstated after destruction by fire, 

It is necessary the party injured should have although insured by the plaintiffs by a policy 
.an interest or property in the house insured at providing for payment or reinstatement in the 
the time the policy is made out, and at the time usual way, and that relying upon such insurance 
the fire happens, and therefore, after the lease of the defendants had been induced not to insure 
.a house expired, the insured’s assigning the themselves. Lofft v. Lenwls, 1 El. & El. 474 ; 
policy does not olfiigo the insurei-s to make good 28 L. J., Q. B. 168 ; 5 Jur. (N.s.) 727 ; 7 W. E. 
the loss to the assignee. Ih. 199. 

Assignment of Policy — Validity.] — A trader Sufficiency of Bebnilding.]— A company, who 
iinsured his stock in trade and other effects, insured a house from fire with an option to rein- 
These were destroyed by fire. He assigned the state it in the event of a fire, having elected to 
policies to trustees on trust to pay and divide reinstate it, employed a builder to reinstate it, 
the moneys received thereunder among all his who used the old walls so far as they remained ; 
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and when he had finished all but a little of the 
paintinpr, gave one of the insured a small sum of 
money to comjiletc it and got him to sign a 
certificate that the work was complete, and 
received payment from the company. The old 
walls not bearing the weight of the new^ work, 
bulged. The assured sued the company for not 
duly reinstating the house, and the company 
defended the action without the defendant’s 
authority, and the assured recovered damages. 
The company then sued the builder on his con- 
tract (the breach being an insufficient and 
imperfect reinstating), and also for fraudulent 
representation, and for the costs. The judge 
told the jury that the defendant was only bound 
to put the building as nearly as possible in the 
same state as before the fire ; and they found 
that he had done so, and that the building was 
not less secure than before. At the close of the 
case the company relied on the omission of the 
painting, but the jury found that the value was 
nominal, and that in getting the certificate there 
was no fraud. The verdict was entered for the 
defendant, the judge telling the jury that in the 
absence of any express authority to defend the 
former action, the company could not recover 
costs : — Held, that the direction was right, and 
that the company was not entitled to a verdict, 
even for nominal damages. Times Fire Assi/r- 
anee Co, v. Ilawlte^ 28 L. J., Ex. 317 ; at Nisi 
Prills, 1 F. & F. 406. 

Impossibility of.] — A company executed a 
policy insuring premises against fire, reserving to 
themselves the right of reinstatement in pre- 
ference to the payment of claims. The premises 
were damaged by fire, and the company'’ elected 
to reinstate them, but did not do so. To an 
action foi’ not paying, compensating or rein- 
stating, the company pleaded that they elected 
to reinstate, and wore proceeding to do so, when 
the commissioners of sewers caused the premises 
to bo taken down as being a structure in a 
dangerous condition, and that such dangerous 
condition was not caused by the damage from 
the fire : — Held, that the plea was bad, inas- 
much as the contract to reinstate (which became 
the one contract under the policy, after election 
made) being lawful at and ever since the time 
of contracting, the impossibility of its per- 
formance was no defence, and the company was 
bound, if they could not perform it, to pay 
damages for not doing so. Shumn v. Itoyal 
Insnranee Co., 1 El. & El. 853 ; 28 L. J., Q.’ B. 
275 ; 5 Jur. (N.S.) 1255; 7 W. R. 479. 

Damages for Erecting on different Site— 
Building Acts. ] — A houvSe which had been erected 
bcfoi'c the Building Act, being consumed by fire, 
the officers of the company with whom it w^as 
insured, instead of paying the sum at which it 
was insured, elected to rebuild the premises ; 
the Building Act, however, prevented them 
from re-erecting the house in exactly the same 
manner in which it was before the fire, and 
pai-ticularly from making the site and the 
building project into the street beyond the line 
of the a<IJacent houses Held, that the insured 
were mitirlud to maintain a bill in equity against 
the directors for the time being of the insurance 
company, for a compensation for the injury which 
they hatl sustained by reason of the inferior value 
of tljo premises erected by the insurance office, 
instead of the old premises. The amount of the 
damage, in respect of which compensation is 


due, will be ascertained by means of an issue. 
AUhorne v. Savill, 4 L. J. (O.S.) Ch. 47. 

Rebuilding on Barger Site — Mortgage of 
Original Site— Right of Mortgagee.]— In 1841 
A. mortgaged a wharf to B., and covenanted to 
Lay out the insurance money in rebuilding the 
premises. A fire occurred in 1844, and A. having 
in 1845 purchased an adjoining slip of land, laid 
out the money ill building, partly on both parcels. 
In 1846 A. mortgaged the slip to C., who had 
notice of the firsd mortgage. The claim of B. to 
have the benefit of the expenditure of the 
insurance money on the slip was rejected by the 
court. Harry man v. Collins^ 18 Beav. 11 ; 18 
Jur. 501. 

Mortgagee Rebuilding — Right to Policy- 
moneys.] — A lessee who had covenanted tO' 
insure against lire in the joint names of himself 
and his lessor, with a proviso that the policy- 
moneys should be expended in reinstating the 
premises, assigned them by way of mortgage,, 
with a power of sale, under which the mortgagee 
sold. The mortgage deed did not notice the 
policy. The premises were subsequently damaged 
by fire, and were reinstated by the iiiortgagee. 
On a claim filed by the mortgagee and his 
vendee, the mortgagor was decreecl to deliver up 
the policy, and join with the lessor in signing 
the receipt to the insurance office, to enable the 
mortgagee to receive the money payable under 
the policy. A lessee in possession is not entitled 
as against his mortgagee to a lien on the policy- 
moneys for repairs done by him after a fire» 
Garden v'. Ingram^ 23 L. J., Cli. 478. 

Statute as to — General Enactment — Trade 
Fixtures.] — The 14 Geo. 3, c. 78, s. S3, by which 
the governors and directors of insurance offices 
are authorised, upon the request of any persons 
entitled to any house or other buildings which 
may bo burnt down or damaged by fire, or upon 
any grounds of suspicion that the owners or 
occupiers or other parties effecting the insurance 
have been guilty of fraud or incendiarism to 
cause the insurance money to be laid out in 
rebuilding, is a general enactment, and is not 
limited in its operation to the metropolitan 
district. Go rely, Hr parte, Harlier, In re, 4 
Do G. J. & S. 477 ; 34 1.. J., Bk. 1 ; 10 Jur. (N.S.) 
1085 ; 11 L. T. 319 ; 13 W. R. 60. 

Trade fixtures put up by a tenant, being 
removable by him, are not comprised in the 
expression “ house or other buildings ” in the- 
statute. II). 

Therefore, where such fixtures are separately 
insured and destroyed by fire during the tenancy, 
the landlord is not entitled to have the insurance 
money laid out under the act ; and a covenant 
by the tenant to deliver up the fixtures at the 
determination of the tenancy, as conferring a 
mere personal right resting in contract, makes iie* 
difference in this respect. Ih. 

Interpleader— Lessor of Property and Insuring 
Company.]— Interpleader may be in favour of an 
insurance company against the landlord of 
premises which have been burnt down, but 
insured by Jiim and the tenant of the premises, 
under an. agreement for a lease, and claiming 
therefore a right to have the money laid out 
in rebuilding the premises. Paris v. Gilliam^ 
G. Coop. 56. 
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Option to reinstate or replace Property 
Damaged or Destroyed.] — A condition in a policy 
of insurance against fire that, “the company 
may, if it think fit, reinstate or replace property 
damaged or destroyed instead of paying the 
amount of the loss or damage,’" entitles the com- 
pany to exercise an option, and in the event of 
the property insured being wholly destroyed, to 
reinstate it by other property which is equivalent 
to that which has been destroyed ; or in the 
event of the property insured being damaged 
but not destroyed, to reinstate it — that ■ ls‘, to 
repair and put it, not in the exact place, but in 
the same state in which it was before the fire 
occurred, instead of paying the amount of the 
loss or damage. AndeTSori v. Commercial Union 
Assurance Co.^ 55 L. J., Q. B. 146 ; 34 W. E. 189 
— C. A. 

Mortgagee — Claim by puisne Bondholder — 
Payment to prior Bondholders by other Insurers 
of sufficient Sum to reinstate — Eent of Mort- 
gaged Premises.] — The pursuers having a herit- 
able security by bond on certain premises insured 
them against fire in the defender’s office for 900Z. 
Prior securities had been given by the owner 
upon the same premises to other creditors, and 
those creditors had insured in other offices. The 
premises having been in part destroyed by fire, 
the prior incumbrancers recovered from and were 
paid by the offices in which they were insured 
an amount sufficient for the reinstatement of the 
premises, and for the payment of the rent during 
the period of reinstatement, but the premises 
were not in fact reinstated. It appeared that 
immediately before the date of the fire the value 
of the premises was sufficient to cover the prior 
bonds and that of the ])ursuers, but in conse- 
quence of the fire the value of the premises was 
so reduced that they were not sufficient to meet the 
balance remaining due to the prior creditors, and 
the pursuers’ bond was left entirely uncovered : — 
Held, that the pursuers were entitled, notwith- 
stancling the amount paid to the other creditors, 
to recover to the full extent of their loss, but 
that the pursuers were not entitled to recover 
anything in respect of the loss of rent of the 
premises after they had been damaged by fire. 
WesUriinster Fire Office v. Glasgow Provident 
Investment Society, 13 App. Cas. 699 ; 59 L. T. 
641— -H. L. (Sc.) 

Semble, that 14 Geo. 3, c. 78, s. 83, relating 
to the application of insurance money on houses 
destroyed by fire, does not extend to Scotland — 
Per the Earl of Selborne and Lord Watson. Ih. 

Landlord and Tenant— Liability for Eent and 
for Eeinstatement of Premises.] — See Leeds v. 
Cheetham, Brown v. Quilter, and cases sub tit. 
Landlobd and Tenant (Covenants). 

Eight of Insurers to sue Hundred.] — As to the 

right of insurers who have paid for a loss caused 
by rioters to sue the hundi’ed. See .Mason v. 
Sainslmry, 3 Dough 61 ; London Assurance Co. 
y. Sainsburyffit^ Dough 345, ante, tit. Hundeed. 


entitled to be put into the place of the assured ; 
and if at a subsequent time the assured receives- 
compensation from other sources for the loss sus- 
tained by him, the insurer is entitled to recover 
from the assured any sum which he may have 
received in excess of the loss actually sustained 
by him. North British and Mercantile In- 
surance Co. Y. London, Liverpool and Globe 
Insurance Co. (5 Ch. D. 569) commented upon 
and followed. Darrell v. TiWits, 50 L. J., Q. B. 
33 ; 5 Q. B. D. 560 ; 42 L. T. 797 ; 29 W. E. 66 j 
44 J. P. 695— C. A. 

According to the doctrine of subrogation, as 
between the insuinr and the assured, the insurer 
is entitled to the advantage of every right of the 
assured, whether such right consists in contract, 
fulfilled or unfulfilled, or in remedy for tort 
capable of being insisted on or already insisted 
on, or in any other right, whether by way of 
condition or otherwise, legal or equitable, which 
can be, or has been exercised, or has accrued, 
and whether such right could or could not be 
enforced by the insurer in the name of the assured, 
by the exercise or acquiring of which, right or 
condition the loss against which the assured is. 
insured, can he or has been diminished. A 
vendor contracted with a purchaser for the sale, 
at a specified sum, of a house which had been 
insured by the vendor with an insurance company 
against fire. The contract contained no reference 
to the insurance. After the date of the contract, 
but before the date fixed for completion, the 
house was damaged by fire, and the vendor 
received the insurance money from the company. 
The purchase was afterwards completed, and 
the purchase-money agreed upon, without any 
abatement on account of the damage by fire, was. 
paid to the vendor : — Held, in an action by the 
company against the vendor, that the company 
were entitled to recover a sum equal to the 
insurance money from the vendor for their own 
benefit. Castellain v. Preston, 52 L. J., Q. B„ 
366 ; 11 Q. B. D. 380 ; 49 L. T. 29 ; 31 W. E. 
557— C. A. 

Contribution on Loss.] — By floating policies of 
insurance effected by B. & Co., wharfingers, they 
insured against loss or damage by fire, in the 
sums named, grain and seed, the assured’s own 
or on commission, for which they were respon- 
sible, subject to conditions of average, and to 
this condition, that “ if at the time of any loss, 
or damage by fire happening to any property 
hereby insured, there be any other subsisting 
insurance or insurances, whether effected by the 
insured or by any other person, covering the 
same property, the company shall not be liable 
to pay or contribute more than its ratable pro- 
portion of such loss or damage.” While these 
policies were subsisting a fire destroyed a quantity 
of grain stored with B. & Co., part of which 
belonged to E. & Co., who had also effected 
policies, called merchants’ policies, on the grain 
thus destroyed, including also grain stored else- 
where, which policies contained the like 
conditions as the wharfingers’ policies, B. & Co. 
were paid in full by the several insurance com- 


panies. In a suit to determine the liability of 
the companies inter se : — Held that the grantors 
IX. EIGHTS OF IXSUEEES. of the merchants’ policies were not liable to con- 

tribute to the loss ; that B. & Co. were primarily 
To Benefit of Contract entered into by Assured liable, but being indemnified by the grantors of 
— Landlord and Tenant,] — A p{3licy of fire the wharfingers’ policies, the latter were ulti- 
iusuranee is a contract ol indemnity, and upon mately liable. North British and, Mercantile 
payment of the amount of loss the insurer is Insurance Co, v. London, Liverpool and Glolm 
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T io T r Oh “^••^7 • n nil D 569; the B. company, and a third for 2, 500L with the 

;frf T A ’ c! company. A fire having happened, his claims 

Ilso thit tlm c.^liti^ as to douhle 

™“rwa ^tir ubj « the value of\ specified part of the goods was 

and whereX nteiS^were the same. /J. agreed at a sum named. The arbitrators found 
ana wneic xnc miciLbib ua, the loss or damage sustained on the whole 

nf the eroods exceeded the sums insured, and 


Action by Owner for Negligence against^ tLt^thl whole salvage and proceeds of the 
Tarty.] -The owner of a _ salvage of and from the fire belonged absolutely 

against tire, but not to t he full valu^ to pe tim to the assured Held, that in awarding t hat the 
mg was burnt by what uas allegefl to be tne entitled to the salvage, which it 

negligence of the servants of a corporation , and ^ ^ ^ ^ ^ specified goods, 

the owner brought an action for damages against appeaiea aiOi,e 


^ ^ innrSn7nw^er under- the arbitrators had exceeded their jurisdiction. 

the corporation Held, that the ounei imdci or. 10 C B Cn S ') 287, 

taking to sue for the whole amount of damage, Cr7a7it, L. a. 


would be allowed to conduct the action without 
the interference of the insurers, but would he 


New Trial. ] — A plaintifi: effected a policy 

against fire, with a condition that lie should 


^ _ . , , . j having sued for the amount, and a jury having 

Puisne Mortgagee Eeiustatemeut oi nil - ^ verdict for him with only 500Z. damages, 

;mgfi.]-“See Mest77ii7ister Five \\ (ruugoio court granted a new trial. v. BaMlie^ 

Ffcmdeiit Fivestment bonet?/, YlII. Kebuild- ^ ^ ; 9 L. J. (ok') C. P. 108. 

INCt PllEMiSES, supra, col. 113. 

Proof in Bankruptcy.]— A., an owner of a 
Payment by Insurer — Bight of Insurer to saw-mill, received from B. timber to be sawn, 
Benefit Assured might have Becovered,] — A and entered into a verbal agreement with him 
policy of •fire insurance being a contract of as to insuring it, which the court considered to 
indemnity merely, the insurer on making good amount to an agreement by A. to pay to B. the 
the loss insured against is entitled, even though yalue of the timber if destroyed by fire wdiile on 
payment be macie with knowledge of a then A.'s premises. A fire broke out, by which all 
subsisting contract relating to the subject- B.’s timber on the premises was destroyed. An 
matter between the assured and third parties, account of the timber burnt was agreed to 
to stand in the place of the assured, and to between B. and A., but no agreement as to the 
Tecover from him the full value of any rights or value was come to. B. commenced an action 
remedies which he had renounced, and to against A., the declaration containing two counts : 
which, but for rciiuiiciatiou, thc^ insurer would the first for breach of an agreement to insure the 
have a right to be subrogated. Wed of F7ic)l<(7}(l timber; and the second for negligence in not 
Fb'p l7i,su7Yi7ice Co. V. Zs-aacs. 69 L. J., Q. B. 36 ; taking proper care of it. A. then became bank- 
[1897] 1 Q. B. 226 ; 75 L. T. 564— C. A. mpt. B. continued the action against the bank- 

rupt, and obtained judgment, but did not sue out 
execution. He then applied to prove under the 
X. AMOUKT AND PPtOOP OF CLAIM. bankruptcy : — Held, that as, upon the happening 

. A,! • -I A 1 i. T • • A. of the fire, A. became answerable to B. for the 

Excessive Claam.J-An honest elmm is no , ’ ^ appeared that 

nnder the condition against fraud, invalidated i,A ^ 


nnder the condition against fraud, invalidated 
-on account of error, or even some degree of 
exaggeration or over estimate ; and in such a 
■case the insured will he entitled to recover 


timber had a market price, so that its value 
could be fixed with certainty, B. was entitled to 
prove against the estate of xl. for the value, 


ise ue insureu win ce ciiuimu lu j r ^ uncertainty about the value 

ocordmg to the reel value and tho_ amount of case one of a claim for unliqui- 


sictual loss sustained. But if the claim is wil- i o. n 

fully and intentionally excessive, that will f ^ 

amount to such fraud as will, under the ordinary !•' 5 ^ 2G,i , 


<jondition against fraudulent claims, invalidate 
the claim altogether, and disentitle him to 


~ YU, oo T T Evldeiice of loss.] — To prove the value of 
A ‘ . 1 ' ‘ ' -i ^ • • furniture in the possession of the insured at the 

time of the loss, a former insurance of his furni- 

Hiring other Premises.]-An innkeeper having ‘3”“’ 

■insured agaimst fire his interest “ in the inn and imutanoe Co., 1 1 . A 1 . 6. 

offices ” cannot, upon siich_ inn and offices being j . possession.l-Semhle. that 

partly bunit, recover against the insiirere the „„ kY 


Insurers keeping Possession.] — Semhle, that 
I action may be maintained by a person insured 


his own wore biing repaired, and'by the refusal 1 Mid keeping pc 


ofpci-sonsto go to th5 iimtvhilo huder repair, session, for an unreasonable time opus premises, 
the insurers hnvimr reinstated the nremis* in the_salvage after a lire. Okipold V. Pnee, 


the insurers hiiving reinstated the premises in 
proper time. WrigH an A Pole. J% re, 1 A. &: E. 
621 ; 3 H. & M. 819, sub nom.' StMi Fire Office, 
M re. 


2 F. & F. 80. 


XI. ACTION ON POLICY. 


Jnsufficient Salvage— Arbitration.] — A person Condition requiring Notice of Loss and Par- 

efiected three policies on goods ; one for 6,0002. ticulars.] — A policy of insurance against fire 
with the A. company, another for 2,5002. with was made subject to a condition that, on the 
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happening of any loss or damage to the insured 
property by fire, the insured should forthwith 
give notice thereof to the company, and, within 
fifteen days at latest, should deliver to the com- 
pany as particular an account as might be 
reasonably practicable of the property so 
destroyed, with the estimated value of each article 
or matter, and in support thereof should give all 
such vouchers, proofs, and explanation as might 
be reasonably required, and should also, if 
required, make a statutory declaration of the 
truth of the account; and that, in default 
thereof, no claim in respect of such loss or 
damage should be payable until such account, 
&c., should be given and produced. Part of the 
insured property having been destroyed by fire, 
the insured gave immediate notice of loss, and 
delivered the account and particulars required by 
the policy before action brought, but more than 
fifteen days after the happening of the loss ; — 
Held, that the delivery within fifteen days of the 
account was not a condition precedent to the 
right of the insured to recover. Tfhir v. JVortherfi 
Ch'ioitles of England Inmrance Co., 4 L. 11., 
Ir. 689. And see GamMe v. Acoid&nt Assurance 
Co., Ir. R. 4 C. L. 204. 

Condition indorsed on a policy : “ All persons 
insured by this company, sustaining any loss or 
damage by fire, shall, within fifteen days after 
the fire, deliver in as particular an account of 
the loss or damage as the nature of the case will 
admit of. In case any difference or dispute shall 
arise between the insured and the company, such 
difference shall be submitted to arbitrators ” : — 
Held, that the delivery of a particular witliin 
fifteen days was a condition precedent to the 
right of the insured to recover for the loss ; but 
that the agreement, to refer to arbitration was 
collateral, and not a condition precedent, and 
therefore could not be pleaded in. bar to an 
action on the policy. Boper v. London, 1 El. 
El. 825 ; 28 L. J., Q. B. 260 ; 5 Jur. (N.S.) 491 ; 7 
W. R. 441. 

A policy against fire contained several condi- 
tions, a non-compliance with wliich it was stated 
wmuld make the policy void. It contained a 
condition that whenever a fire should happen, the 
insured should give immediate notice thereof to 
one of the secretaries or agents of the society, 
and within three months deliver to such secre- 
tary or agent, under his or her hand, accounts 
exhibiting the full particulars and amount of 
the loss sustained : — Held, that the delivery of 
such particulars was a condition precedent to 
the right to recover on the policy. ]\laso7i v. 
Ilarwy, 8 Ex. 819 ; 22 L. J., Ex. 336. 


Assurance Co. v. TFyte, '33 L. T. 142 ; 23 W. R. 
884--L.JJ. 

Incendiary— Onus of Proof.] — A fire policy 
provided, according to its true construction, that 
the insurers should be liable for loss by fire, 
unless the fire was the act of an incendiary ; to 
an action on the policy for loss by fire, the 
company pleaded that the loss was caused by the 
act of an incendiary : — Held, first, that the plea 
was in confession an avoidance, and that, as soon 
as the assured shewed the loss by fire, the 
burden of proving that the fire was the act of 
an incendiary was cast upon the insurers. 
Gorman v. HandAn-Hand Insurance Co., Ir. R. 
no. L. 224. 

Held, secondly, that it having been left doubt- 
ful, upon the evidence, whether the fire happened 
through accident or design, the judge was right 
in refusing to direct a verdict for the insurers 
upon that plea. Ih. 

Direction to Jury.] — In an action against 

a company to recover a loss sustained by fire, the 
defence was, that the plaintiff had wilfully set 
fire to the premises. The judge directed the jury, 
that, in order to find a verdict against the plain- 
tiff*, they should be satisfied that the crime 
imputed to him was as fully and satisfactorily 
proved as would warrant them in finding him 
guilty on a criminal charge for the same offence : 
— Held, that such direction was right. Thurtell 
V. IJcaumont, 8 Moore, 612 ; 1 Bing. 339 ; 2 
L. J. (O.S.) C. P. 4 ; 25 R. R. 644. 

Negligence of the Assured no Defence.] — Loss 
occasioned by the negligence of the assured is 
no defence to an action on a policy of insurance 
against fire. Jameson v. Boyal Insurance Co,, 
Ir. R. 7 0. L. 126. 

If premises are burned down through the 
negligence of the assured, yet the policy is an 
indemnity against that negligence. Shaw v. 
B.oherts, 1 H. & P. 279 ; 6 A. & E. 75 ; W. W. & 
D. 94 ; 6 L. J., K. B. 106 ; 1 Jur. 6. 

Felonious Act of the Wife of the Assured.] — 

An insurance company granted a fire policy to 
S., and during the currency of the policy S.’s 
wife feloniously burnt the property insured. 
The company, not admitting any claim on the 
policy, brought an action against S. and his wife 
for the damage done by the act of the wife : — 
Held, first, that the action could not be main- 
tained, as the insurer has no rights other than 
those of his assured, and can enforce those only 
in his name and after admitting the claim on the 


Discovery.]— A manufacturer effected a policy 
of insurance against fire upon his factory, 
machinery, and stock-in-trade. The factory and 
its contents were burnt down, and soon after- 
wards the manufacturer became bankrupt. The 
insm’ance company disputed the claim on the 
ground that it was fraudulent and excessive. 
The trustee in the bankru|)tcy bi’ought an action 
against the company on the policy, and the com- 
pany tliei’cupon filed a bill against the trustee 
and the manufacturer to obtain discovery and to 
restrain the action till full discovery had been 
made : — Held, that the bill could not be sus- 
tained, inasmuch as the manufacturer was merely 
a witness over whom the plaintiff in the action 
had no control, and as it was not })roYed that 
any discovery for the purpose of the defence 
could be got from the trustee. ABonchester Eire 


policy. Secondly, that the action for the felony, 
if it were maintainable, was maintainable with- 
out shewing that the felon had been prosecuted. 
Alidland Counts Insurance Co. v. Snirfli, 50 
L. J., Q. B. 329 ; 6 Q. B. D. 561 ; 45 L. T. 411 ; 
29 W. R. 850 ; 45 J. P. 699. 

Semble, that a felonious burning by the wife 
of the as.sured, without his privity, is covered by 
the ordinary fire policy. Ih, 

Payment of Claim hy Dill — Winding ITp — 
Right to sue on Bill.] — If an insurance company 
dischai’ges by bill a liability upon a policy which 
limits the claim to the capital of the company, 
and the bill is not paid, the holder has a clear 
right to sue, or prove in a winding-up, upon the bill, 
and. not merely in respect of the original contract. 
Alci'edith, Ex parte, State Eire dnsurunee Co., In 
re, 32 L. J., Ch. 300 ; 8 L. T. 146 ; 11 W. R. 416. 
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Suit in Equity — Demurrer.] — To a bill brought 
to recover a sum of money upon a policy of 
insurance, the defendants demurred, because the 
plaintiif’s remedy was at law. Demurrer allowed. 
Ghetoff London Assurmice Co., 4 Bro. P. C. 
436. 


GUARANTEE AND OTHER 
POLICIES. 


1. GDAKANTEE. 


436. ' EorGoodConduct— 'Warranty.]— An insurance 

company effected a policy with a literary institu- 
Condition Precedent— Proviso against Suing to a certain amount against loss which might 
before Arbitration.] — In an action on a fire be occasioned iby the want of integrity, honesty „ 
policy the defendant pleaded that the policy was fidelity of W., in his employment as secretary 
made subject to a condition that, if any difference to the institution. The basis of the contract was 
should arise in the adjustment of a loss, the alleged to be a statement in writing, by the 
amount to be paid should be submitted to arbi- treasurer of the institution, containing a dcclara- 
tration, and the insured should not be entitled to tion of the truth of the answers to certain 
commence or maintain any action upon the questions, with a proviso, that any frandulent 
policy until the nmount of the loss should have xnis-statement or suppression should render the 
been referred and determined as therein pro- policy void. The statement contained the folio w- 
vided, and then only for the amount so deter- jug questions and answers : — First, “Is the 
mined ; that a difference had arisen, and the applicant at present in your employment, and if 
amount had not been referred or determined : — ju what capacity, and has he hitherto per- 

Held, that the determination of the amount by formed the duties of his situation faithfully and 
arbitiation was a condition precedent to the tc your satisfaction ? ” — A. “ He is secretary to 
right to recover on the policy, and the defence tpe Literary Institution.” Secondly, “ Is 


was an answer to the action. Collins v. Loehe fbe applicant personally known to you, or any of 
(4 App. Gas. 674) distinguished. Viney ^.Blgnold or by whom has lie been introduced or 

or Korioleh Union Ltsnmnoe Society, 57 L. J., recommended to you?” — A. “Only as above.” 


Q. B. 82; 20Q. B.D. 172; 58L.T.26; 36 W. E. 479. Thirdly, “In what capacity do you intend to 

employ the applicant ; and with reference to 

Arbitration.] — By a policy against fire, this question state, as far as circumstances will 

it was declared that the capital of the company permit, (a) the nature of his intended duties 
should be liable to pay to the assured any loss by und responsibilities ? ” — A. (A) “ He is secretary 
fire not exceeding 4,200?., “according to the of the Literary Institution, of which I am 


exact tenor of the articles hereunto subjoined,” 


(c) “ The checks which will be used 


one of which was as follows: “All persons to secure accuracy in his accounts, aiid when 
assured by this corporation are, upon any loss or and how often they will be balanced, and 


damage by fire, forthwith to give notice to the closed?” — A. (c) “Examined by finance corn- 
office in London, and within fifteen days^ after niittee every fortnight.” (d) “ The salary or 


such fire to send in as particular account of their emolument, and when it will be }')aid to him, and 
loss or damage as the nature of the case may pow and when it will be paid ?”— A. (D) “SOL a 


admit, and make proof of the same by their oath, year at present” Held, that the statement 
which loss or damage, after the same shall be that the accounts of "W. would be examined once 


adjusted, shall immediately he paid in money ^ fortnight by the finance committee of the 


bj" the said corporation without any deduction ; ” iiistitution did not amount to a warranty, 
aiid the article concluded with a stipulation that, yain. v. United Qiiarcmtee and Life Assurance 


“ in case any difference should arise touching 7 Ex. 744 ; 

any loss or damage, the same should be referred 

to arbitration” : — Held, by Kelly, C.B., and Martin Concea! 


21 L. J., Ex. 317; 16 Jur. 691. 


to arbitration” : — H eld, by Kelly, C.B., and Martin Concealment.] — A. was a collector of 

and Pigott, BB. (dissentiente Bramwell, B.), that taxes, and he effected a guarantee polic}’’ with an 
the adjustment of the amount was a condition insurance society. Before the society granted 
precedent to the right of the assured to bring an the policy, they put certain questions to him 
action on the policy -.—Held, contra, by Brain- touching the amount of money at any one time 
well, B., that the contract was a collateral agree- to come to his hands, and to be retained by him, 
ment for arbitration, and not a condition precedent In reply to these questions, he stated that “ he 
to the right to maintain an action, and that the was to collect and account for the sums collected 


woi'ds ill the ai'ticle, “ after the same shall be by him ; that the amount of money which, he 
adjusted,” })ointcd not to an adjusted loss, hut was to receive, and retain in his hands, was from 


rather to the time when it was to l)e paid. lOOL to 200L, and not longer than a week ; that 


Ell wit Hoy al E,cclianye Ass^lr an ce 1 his accounts would be checked weekly by the 

riViq 36 L, J., Ex. 129 ; L.E. 2Ex.237; 16*L. T. survejmr of taxes; that the balance of each 
399 ; 15 W. E. 907. And Aebitbation. account would, on the occasion of such check, be 

paidover;andthatsuchbalanceswouldbeocca- 

Practice— Compliance with Condition in Policy sionally tested by his employers.” The whole 


policy, the plaintiffs’ evidence shewed that they 9, COOL, and it was by dividing that sunn by fifty- 
coiild have complied with the conditions as to two that he was enabled, to answer as fie had 
giving within fifteen days a detailed account of done as to the lOOL and 200L He absconded, in 
their loss “as the nature; and circumstances default to the amount of 654L On a bill by his 
of the case will admit ” much, more fully than sureties against the society, for payment to them 
they had done Held, that they were rightly on the guarantee policy of the 654Z. : — Held„ 
non-suited ; and that, even if the question of that, having regard to the rules appended to the 
non-c<iin])liance were for the jury, a verdict policy, the answer of A. as to the sum to be 
could not have been reasonably given in their received by him weekly was incorrect ; and as 
favour. liiddle^ y. Autiontd Eire and Marine such inaccuracy had not been waived by the 
hmi ranee Co. oj New Zealand, 65 L. J., P. (}. 24 ; society, or communicated to them, the policy was 
[1896] App, Cas. 372 ; 74 L. T. 204. , void. Towle y. National Guardian Insurance 
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Society, 30 L. J., Ch. 900 ; 7 Jur. (N.s.) 1009 ; 5 
L. T. 193 ; 10 W. E. 49— L. J. 

Condition Precedent to Eiglit of Action — 

Prosecution for Embezzlement.] — By an agree- 
ment and policy of insurance, the defendants 
agreed to reimburse the plaintiff any pecuniary 
loss, to the amount of 1,000Z., which he might 
sustain by reason of any fraud or dishonesty of 
A. in connection with his employment by the 
plaintiff, as should amount to embezzlement, and 
should be committed and discovered during the 
continuance of the policy. The policy provided 
(among other things) “ that the employer shall, 
if and when required by the company, but at the 
expense of the company, if a conviction be 
obtained, use all diligence in prosecuting the 
employed to conviction for any fraud or dis- 
honesty as aforesaid, which he shall have com- 
mitted, and in consequence of which a claim 
shall have been made under this policy, and 
shall, at the company’s expense, give all informa- 
tion and assistance to enable the company to sue 
for and obtain reimbursement by the employed, 
or by his estate, of any money which the company 
shall have become so liable to pay” : — Held, by 
Lords Blackburn and Watson (Lord Selborne, 
C., dissentiente), that the prosecution of A. for 
ornbezzlcment was a condition precedent to the 
plaintiff's right of action upon the policy. 
London Guarantee and Accident Co. v. Fear nicy, 
o App. Gas. 911 : 43 L. T. 390 ; 28 W. IL S93 ; 
45 J. P. 4— H. L.' 

Debenture maturing on Specified Date — 
■Resolution Postponing Date of Payment — Lia- 
bility of Assurer.] — A policy of insurance con- 
taining a recital that the assured is the holder 
of a debenture which matures on a s})ccihed date, 
and guaranteeing that if the debtor makes 
default in payment of any principal monej^ “ due 
under the debentare,” the assurer will pay the 
same to the assured, constitutes a contract of 
insurance against a ])articular event — namely, 
the default of the debtor to pay to the assured 
the amount of his debenture upon the specified 
.date ; and upon the debtor making such default 
the assurer becomes liable to the assured to the 
amount of the debenture, although payment of 
the debenture has under a condition indorsed 
thereon been postponed to a time later than the 
specified date. Finlay v. Mexican Inrextnient 
Corporation, 6C> L. J., Q. B. 151 ; [1897] 1 Q. B. 
hl7; 70 L. T.257. 

Against Losses in Trade — ^Notice.] — A declara- 
tion stated that by an agreement between a 
guarantee company and the defendants, after , 
reciting that the}^ had delivered to the company 
.a declaration stating the amount of their business 
and losses during the three years preceding, and 
that they were desirous of being guaranteed by 
the company in respect of their future sales, it 
■was agreed that if they should pay the sums 
thereinafter mentioned, and should comply with 
the ])rovisions of the deed of settlement of the 
company, the funds of the com])any should be 
liable to pay the defendants nine-tenths of their 
iosses in respect of sales during three years and 
one month from the 1st of December, 1853, unto 
the 31st of December, 1856, and during any 
further period the defendants should contribute 
to the funds of the company, and the company 
■•should consent to receive further payments ; but 
^subject always to the provisions contained in the 


deed of settlement, and also to a proviso that 
every guarantee upon annual returns should, from 
the expiration of the original term, be treated as 
a renewed contract, unless either the member 
interested therein or the directors should give 
notice of an intention not to renew the same. 
The declaration then alleged that the defendants 
agreed to pay the company 43Z, 15 a\ in each year 
during the guarantee that the agreement so made 
was an agreement on gross annual returns within 
the meaning of the proviso, and that no notice of 
an intention not to renew the guarantee had been 
given by either party, and alleged as breach the 
nonpayment of an instalment of 43h 15.?., being 
the premium for 1857, and lOh IS.?. 9d., an 
instalment for 1858. Pleas, first, that the sums 
are claimed in respect of periods after 31st of 
December, 1856, and that after such date the 
defendants refused to contribute to the funds of 
the compan}^ Secondly, that the company had 
become dissolved, and was amalgamated with 
another company. Thirdly, for defence on equit- 
able grounds, a plea stating an agreement to 
amalgamate, as in the second plea : — Held, that 
the first plea was bad, for the stipulation for 
notice was part of the contract, and no notice 
having been given, the agreement continued for 
another throe years. Solvency Mutual Guaran- 
tee Socletij V. Yoi'h, 3 H. & n! 588 ; 27 L. J., Ex. 
487. 

Held, also, that the second and third pleas 
were bad, since it did not appear that the com- 
pany was not empowered by their deed of settle- 
ment to amalgamate. Ih. 

Eenewal of Contract.] — By an agreement 

between a company and the defendants, in con- 
sideration of a certain sum, it was agreed that 
the funds of the company should be subject and 
liable to make good to the defendants the loss 
occasioned to them during the term of two years 
by reason of an}^ of the purchasers of their goods 
becoming bankrupt within such time, and during 
any future period in respect whereof the company 
should consent to receive further payments, but 
subject to the conditions indorsed on the instru- 
ment. One of the conditions indorsed was, that 
all guarantees, whatever might be the original 
term, should, from the expiration of such original 
term, be treated as a renewed contract of the 
like nature and conditions, unless either the 
members interested therein, or the board of 
directors, should give two calendar months’ 
notice of an intention not to renew the same : — 
Held, that the renewed contract was not itself to 
be deemed to contain this particular condition 
as to the renewal, and that therefore, even in the 
absence of notice, the contract did not extend 
beyond one renewal. Solvency Afutual Guaran- 
tee Co. V. Froane, 7 H. & N. 5 ; 31 L, J., Ex. 193 ; 
7 Jur. (n.s.)899. 

Notice of Withdrawal by Contributory.] 

— A. effected an insurance against bad debts for 
a term of three years, the following condition as 
to withdrawal being indorsed on the policy : — 
“ Every guarantee shall be made for a specified 
term ; but all guarantees upon gross annual 
returns, floating rislus, or rent, whatever may be 
the original term of the same, shall from the 
expiration of such original term be treated as a 
renewed contract of the like nature and con- 
ditions, unless either the member interested 
therein, or the board of directors, shall give two 
calendar months^ notice of an intention to renew 


ri 
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the same.” The first year’s premium was paid 
by A., and a claim admitted by the office m 
respect of a bad debt was set offi against the 
remaiiiiiig premiums, leaving a balance still clue 
from A. A. being dissatisfied at not receiving 
the actual money, told B., the agent with whom 
he had effected the policy, that he should with- 
draw from the society, and have nothing furthei 
to do with it. He made no further payments in 
respect of premiums, nor -were any demandecl 
from him by the office ! — Held, that there had 
been sufficient notice of withdrawal in acccirdance 
with the condition annexed to the policy to 
determine the contract at the end of the time, 
and that A. was not liable as a contribiffory. 
Sokenm/ Mutual Guarantee Society, Li re, Maw- 
tUorn(rs Case, 31 L. J., Ch. (525 ; 8 Jur. (N.S.) 
934 ; 6 L. T. 574 ; 10 W. K. 572. . 

Held, also, that B. was a sufficient agent of the 
company for the purpose of receiving such notice. 
11 ), 


Policy effected by Depositor to insure Eepay- p 
meut— Default of Bank— Liquidation— Scheme j, 
of Arrangement — Discharge of all Claims by j 
Operation of Statute— Accord and Satisfaction.] p 
—The plaintiff, having deposited with an Aus- 
tralian bank a sum of money for a fixed period at a 
fixed rate of interest, effected a policy of insurance i 
with the defendant corporation, whereby the i 
corporation contracted to pay the plaintiff the ] 
principal sum and interest if the bank made de- 
fault in payment. The bank failed to pay the 
principal sum on the due date, and subsequently' ] 
a scheme of arrangement between the bank and <; 
its creditors was sanctioned by the colonial ] 
court in accordance with the terms of a colonial < 
statute, whereby certain provisions were made ^ 
with regard to the claims of the creditois, and ] 
the creditors were bound to accept such pro- ■ 
visions in satisfaction of their claims. The | 
plaintiff having brought an action against the 
defendants on the policy : — Held, that the 
scheme of arrangement afforded no answei to 
the plaintiff’s claim. Mane v. ^lortgagelnm- 
ranee Corjwratlon, 63 L. J., Q. t ’ 

[1894] 1 Q. B. 54 ; 70 L. T. 83 ; 42 W. B. 227— 
C. A. 

Eeceiver— Security of G-uarautee Society.]— 

The security of a guarantee society may be taken 
in the case of a receiver in a probate action. 
Carventer v. Solicitor to the Treasury, Stokes, 
In goods of, 51 L. J., P. 91 ; 7 P. H. 235 ; 46 L. T. 
821*: 31 W. E. 108 ; 46 J. P. 663. 

Guarantee Policy — Condition — Kotice of 
Criminal Misconduct.]— Where in a guarantee 
policy there is a condition that the insurer is to 
give notice within six days of any liability being 
incurred, or the policy to be void ;— Held, that 
this moans notice of any criminal misconduct 
whereby it is clear that any liability has been 
incurred : and therefore that the plaintiff, on 
receipt of evidence that the person mentioned in 
the policy has been guilty of embezzlement, was 
not bound to give notice until he has ascertained 
that criminal liabiEty had been incurred. 
y. Law MT0j)0Tty Assurance and Trust Society, 
4 W. E. 605. 

Insolvency of Insurance Company.] — Sec 

Mortgage huurance Cormration v. Pomid, 
65 L. J., Q. B. 12^H. L. (B.) 


II. OTHEE POLICIES. 

01ass.] — A policy contained a recital, that it. 
was agreed that' plate glass in which the insurer 
was interested should be insured “fiom loss or 
damage originating from any cause whatsoever, 
except fire, breakage during removal, alteration, 
or repair of premises, .... none of the said 
glass being horizontally placed or movable, and 
then insured the owmer from all damage or loss 
1 “ from any cause wdiatever, except only as above 
specified, according to the exact tenor” of the 
printed conditions indorsed on the policy. A fire 
broke out on premises adjoining the shop ot the 
insured, who thereupon opened the shop door, Jind 
admitted neighbours to save his property ; during 
the removal the mob, which had been attracted 
by the fire, broke down the shutters, and de- 
stroyed the glass, for the purpose of plundei . 
Held, that the damage to the glass did not 
originate from fire, or from breakaige dining 
removal, within the meaning of the exception in 
the policy. Marsden v. CUy and County Insu- 
rance Co., 1 H. & E. 53 ; 3o L. J., C. P. 60 , L. E. 
3 C. P. 232 ; 12 Jur. (N.S.) 76 ; 13 L. 1. 4bo ; 14- 
W. E. 106. 

Cattle.]— A policy on the lives of cattle was an 
insurance on lives, within 55 Geo. 3, c. 184, and 
liable to duty. Att.-Gen, v. Cleoburg, 4 Ex. 65 ; 
18 L. J., Ex. 395. 


Burglary— Proviso that no Insurance until 
Premium paid — Waiver.] — A proposal for in- 
surance against loss by burglary and house- 
breaking having been made to an. insurance 
company, a policy, which, after reciting that the 
premium had been paid, contained a proviso that 
no insurance should be held to be effected until 
the premium due thereon had been paid, was* 
sealed with the seal of the company and signed 
by two of the directors and the' secretar}'-. The- 
policy remained in the possession of the com- 
pany, and was never handed to the assured. A 
loss ‘'occurred before payment of the- premium, 
which, in fact, never was paid, though the- 
assured was always ready to pay :— Held, that 
there was a concluded agreement between the 
company and the assured, that the company 
hadhvaived the condition as to payment of the- 
premium, and that the assured was entitled to* 
recover on the policy the amount of the loss 
less the premium. Moberts v. Seeurity Co.y 
66 L. J., Q. B. 119 ; [1897] 1 Q. B. Ill ; 75 L. T\ 
531 ; 45 W. E. 214—0. A. And see Tarlekm v. 
ante, col. 93. 

E. INSURANCE COMPANIES. 

I. Bower and Authority op Directors. 

a. Issuing Policy, 125. 

b. Matters of Miseretion, 126. 

c. Inresting Cagrltal or dividing Profits, 126.. 

' II. Authority of Agents, 128. 

: III, Altering Constitution or Business, 

, 130. 

IV. Amalgamation and Transfer of Busi- 
ness. 

J a. Powers of Comgiany, 132. 

1). Novation, 134. 
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Y . Winding-up. 

a. Jurisdiction of Court as to^ 140. 

1). IJahility of Contrilmtories^ 141. 

c. Claim artd Proof of Policy Jiolders^ 150. 

d. Other Matters^ 152. 

yi. Foreign Companies, 154. 

VI I. Actions by, 154. 

I. POWEE AND AUTHOEITY OF 
DIEECTOES. 

a . Issuing Policy. 

Marine.] — 'The Hull and London Fire Assu- 
rance Company was a company completely regis- 
tered under y & 8 Viet. c. ilO. The deed of 
settlement gave the company power to transact 
all the branches of business usually appertaining 
to marine insurance, and required that in every 
policy the funds of the company should alone be 
made liable. The company had a seal, with 
their name of incorporation on it. For marine 
insurances the directors appointed an agent to 
issue policies. The marine policies were headed 
“Hull and London Marine Assurance Company,” 
and were signed by the agent, b.y order of the 
board of directors of the company, and had a 
stamp upon them with the words “ Hull and 
London Marine Assurance Company.” They 
contained no stipulation that the funds of the 
company should alone be liable : — Held, iirst, 
that the Hull and London Fire Assurance Com- 
pany was not liable on such policies, because 
neither the directors nor any one else had 
authority to enter into such engagements on 
behalf of the company, as these policies purported 
to create ; and there neither was nor could be 
any evidence that the signing of such policies 
by an agent, in a name not that of the company, 
was in accordance with the usual mode of con- 
ducting the business of partnership such as the 
company’s, or within the scope of the ordinary 
authority of the directors or agents of such com- 
panies. Jlanihro v. Hull and London Fire 
Assurnnoe Co., 3 H. & N. 789 ; 28 L. J., Ex. 62. 

Held, secondly, that no action lay against the 
Hull and London Fire Assurance Company, on 
an adjustment of losses on such policies by the 
directors. II. 

Life.] — The deed of settlement of a life assu- 
rance society, cooipletely registered under 7 & 8 
Yict. c. 110, provided by the 20th clause of the 
deed that the common seal should not be affixed 
to any policies except by the order of three 
directors, signed by them and countersigned by 
the manager ; and by clause 28, that every policy 
should be given under the hands of not less than 
three of the directors, and sealed with the com- 
mon seal. By clause 101, the books containing 
the proceedings of the general meetings and of 
the board of directors were to be open to the 
inspection of shareholders. A policy was exe- 
cuted, sealed with the coznmon seal, and signed 
by three directors, one of whom was manager ; 
but there was no previous order made, as required 
by the 20th clause. The company, in discussion 
with the assured, treated the policy as effective : 
— Held, that they could not repudiate their 
liability on the policy, upon the ground that the 
execution was not authorised. Prince of Wales 
Life Assurance Co. v. Harding, EL BL & El. 
183 ; 27 L. J., Q,. B. 297 ; 4 Jur. (N.s.) 851. 




The deed of settlement of an insurance society, 
registered under 7 & 8 Yict. c. 110, after em- 
powering the directors to effect insurances on. 
lives upon such terms and conditions and in 
such manner as they should think proper, pro- 
vided that eveiy policy or other instrument 
required in any of the transactions aforesaid 
should be given under the hands of not less than 
three of the directors, and sealed with the com- 
mon seal of the society ; and that there should 
be contained therein, and in every other contract 
to be entered into on behalf of the society, in or 
about the premises (meaning in or about matters 
connected with assurance), a reference to the 
deed, and a proviso negativing an unconditional 
liability. The deed also declared, that it should 
be competent to a board of directors to exercise 
certain general powers, and generally where the 
deed was silent, or did not otherwise provide, to* 
act in the direction of the affairs of the society 
in such manner as in their absolute discretion 
they should think most conducive to its interests : 
— Held, that a memorandum, signed by three of 
the directors, but not under the seal of the 
society, stipulating that, on p>aynient of certain 
i premiums, the society would guarantee an assu- 
rance therein mentioned, and would issue, when 
required, a stamped polic^q in the form authorised 
b}" their deed of settlement, was binding upon 
the general bod}" of the shareholders, and created 
a good equitable debt. Atdienmim Life Assii^ 
ranee Co., In re, 4 Kay & J. 549 ; 27 L. J., Ch. 829 ; 

4 Jur. (N.S.) 1140 ; 6 ^Y. E. 779. 

h . Matters of Discretion. 

Voluntary Payments.] — An insurance com- 
pany expressly excepted from their fire policies- 
loss by explosion, except by the explosion of 
gas. An explosion occurred accidentally by the 
blowing up of a vessel laden with powder, by" 
which damage was done to buildings insured by 
the company. The directors paid for the damage 
so caused, but they did it ex gratia, and for the: 
benefit of the company. On a bill by a share- 
holder to make them refund the money : — Held, 
that this was a matter of internal management, 
and that, having regard to the powers of the: 
directors, and the purposes of the company, the 
directors were justified in making the payments, 
the damage being done by something which,, 
though not within, was analogous to, the risk 
insured against. Taunt on v. Royal XMura 7 ic& 
Co.. 2 H. & M. 135 ; 33 L. J., Ch. 406 ; 10 Jur. 
(N.s.) 291 ; 10 L. T. 156 ; 12 W. E. 549. 

Eeducing Premiums.]— AYhen an insurance' 
company undertook, upon being satisfied that 
the causes which originally led to the assessment 
of a higher premium upon the life insured were- 
removed, to reduce the premium to that upon an 
ordinary life : — Held, that a court of equity 
could not interfere with the discretion of the 
directors, exercised bona fide, to compel them to- 
perform their contract. Manly v. Greshami 
Life Insurance Co., 29 Beav. 439 ; 31 L. J., Ch. 
94 ; 7 Jur. (N.S.) 383 ; 4 L. T. 347 ; 9 W. E. 547.. 

c. Investing Capital or Dividing Profits.. 

Securities.] — Directors of a life insurance 
society, which was constituted by deed of settle- 
ment for the purpose of purchasing, selling a^id 
re-selling life, reversionary and other personal 
estates and interests, and of advancing money, 
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by way of loan, on personal ^ ^ Athcirrum. We Issurwtice 

SSL'S:!?; = ==?“ >■- »>^ -»“«■ 

interest, on government secunties, Aink vovao-e was signed by an agent of an insurance 

personal or other secmaty as they sWd thm^^ 0^™^ K was proved that the agent tod 

fit and advantageous, f^/^^moMYS and signed Similar memoranda on many other 

such moneys, or such parts of the ™ nolides, and that his habit was to do so, and 

funds, of the society as they Xs & the company of it ; though, when a policy 

dient :-Held, ^ pmtoase by the duoctm^^ wal feqdired, he alWs sent the proposals to the 

of such society of ^ J \theiuri<m company -—Held, that this was sufficient proof 

Bonds was X Paozl'w 3 De G & J- of the ‘agent’s authority to sign such memo- 

Lifii InM(ranoe SocAetyy Poihj^ rand * and that the other policies, on which 

294 ; 28 L.J.,Ch. 119 ; oJur.(N.s.) 129,7 W.K. need not be 

167. produced. BrocMbankY. Sugrue, o Car. F, Jl. 

Effect of Successive Charters. ]-~In 1822 a Agent. 1— An ordinary local agent of an 

juix.t>vu , , ^ A. n, mem- xtuv/c*, * & j cvinAtal anflin- 


Effect of Successive Charters. ]-~In 1822 a Agent. 1— An ordinary local agent of an 

vcompany granted a policy admitting A. a mem- company is not, without special autho- 

ber of their society, and binding tj^emseh es to j^^thorised to bind the company by a con- 

nay to his executors, administrators, oi asbign grant a policy. Linfords. Provincial 

such proportion or share of the ]0int and Cattle Insurance Co., 34 Beav, 291 ; 

fund of the society as should become due on the 330. _ 

rleath of A., according to the chaiteis and b} London agent of a county insurance corn- 

laws of the society. B. was % ^ pany received a proposal for an insmimice. Ihe 

policy, wdiich became a claim on ^be society m animal premium to the agent, 

1858.*' After making the policy, and betom who promised that he should have the policy, 

.became a claim, other charters were gi*mited to retained and misapplied the money, 

the society, and acts of and never forwarded the proposal to the com- 

.relating thereto, which modified and alteied the .__Held, in the absence of proof of special 

manner of calculating the profits and ^PPortion- the agent, that the company was 

ing them amongst the ^’^PF^®‘^^bati\es ot c bound to grant the policy. Jh 
'lives insured ; these provisions weie in then , , nolicy. which had been effected 


'lives insured ; these provisions weit.- ^ ^ had been enecrea 

terms general, without distinction as to past 01 , L.^the local agent of the companJ^ was 

.futurepolicies:— Held, that the policy \\ as le^ - condition that, “in case of loss or 

lated by thelater charters and acts of pailiamc_ ^ damage, an immediate notice must be gi^en to 

and that the distribution of the profits of the ^^lanager, or to some known agent of the 
..society on its becoming a claim be ^ company.’’ After the making of the policy, and 

accordance therewith. Prane v. Anucaoit company transferred this 

, Society, 4 L. T. 439. branch of its business to another company. Ihe 

1 ^ . assured (not being aware of this transfer) gave 
Eeserve Euud.]— An insurance compaiy, by a damage to L., who made his report 

..deed of settlement, was fih'ected ^ ci^a^ a re- company :--Held, that the 

serve fund, and pay no dividend till a speciheci sufficient notice within tbe 

amount was realised. Tffis J ®' condition. Mar>,den v. City and Comity In- 

.partedfrom by the consent of thcmajoiity of the (i i h. & E. oS ; 3.i L. J., C. P. 60 ; 

.shareholders, and a bonus was distributed eveij l jj i o. P. 232 ; 12 Jur. (x.S.) 76 ; 13 L. T. 
three years. The company afterwards amalsa- ^ 

mated with another company, and it was agieou ^ subieot to a condition, making it 


that 50b per share should be paid upon all shares, assured went beyond the limits of 

.and also a proportionate part ^ without licence. An assignee of the 

assets. A tenant for life of ten shaies in the paying the premium to a local agent 

company claimed the share of the surplus assets society at the place where the assurance 

which had been paid over to bor trustee as effected, informed him that the assured 

part of her annual :-Held that thes^ was resident in Canada. The agent stated that 

•surplus assets, wdiich must be consideied as the would not avoid the policy, and received 

.reserve fund, wei^ p?7.?W^T?' "tbe premiums until the assured died :---Held, 

Mcholson V. JSicliolson, 30 L. J., Ch. bi / , J w. it, society was precluded from insisting on 

‘676. the forfeiture. Wing v. Harvey, 5 He G-. M. & G. 

7 265 ; 2 Eq. R. 533 ; 23 L. J., Gh. 511 ; lb Jur. 

Cross Insurance— Mutual Soc^ty ^ ^ 

.ship.] — Where policies are effected by the ^ n • + 

manao'cr and secretary of one assurance society Mistake as to Company.]— A person entered into 

in thiToffice of another, being a mutual assurance ^ contract with the agent of an insurance com- 

societv although such policy is expressed to be pany to insure him, under the impression that he 

'effected “for and on behalf of the society,” the ^.as dealing with the agent of another company: 
secretary alone is thereby constituted a member, __Hcld, that there w^as a contract, and that the 
by reason of the sum secured being payable to comiiany whose agent he dealt with w'as liable, 
him and “ his successors ^ in office.” Where j\facUeY. Puro2)ea7i Assura7ioe Co.,2l UT.Wl; 
directors of one assurance society have power to ^7 yy, L,. 987. 

Manager taking Promissory Note ^e- 

./loes not constitute their society a member, miums.]— An assurance company was incoip - 
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rated by a Canadian statute, by wliicli it was 
provided that all policies should be subscribed 
by three directors, countersigned by the secre- 
tary and manager, and the seal of the corpora- 
tion. By a by-law a resolution to the same 
effect was passed. H. mortgaged a house to JR-. 
His representative, being dissatisfied with the 
security, applied for repayment of the mortgage 
money, when H. agreed to insure the premises 
for the benefit of the mortgagee’s representative. 
In pursuance of this arrangement, H. applied to 
the company through M., their manager, to 
insure the premises against fire. H. was unable 
to pay the premium, and proposed to M. that 
the company should tahe his promissory note. 
This was agreed to by M. and a note was given, 
M. promising to send the policy. The particulars 
of the policy were entered in the books of the 
company, but the note being dishonoured when 
due, the entry was erased. The policy was never 
issued. Shortly afterwards the premises were 
burnt down : — Held, first, that the powers of M. 
as manager, being public, must be taken to have 
been known to H., the insurer, and that the acts 
of M. in the transaction were ultra vires and 
void. Montreal Assurance Co. v. 21' Gilllrray., 
13 Moore, P. 0. 87 ; 8 W. 11. 165. 

Held, secondly, that as such contract was' not 
binding on M.’s principals, it did not become i 
Mnding upon them by 3'eason of its having been 
entered into through their agent. Ih. 

Preliminary Agreement — Mistake.] — By a 

verbal agreement between the plaintiff and C., 
agent in London of an insurance society in 
Scotland, it u'as agreed tliat a polic.y should be 
granted to the plaintiff on the life of H., a 
mercliant residing at Gibraltar, and that the 
policy should not be vitiated by reason of H. 
visiting ports on the coast of Africa ; and a 
proposal for the policy was drawn up by the 
plaintiff at the office of the society in London, 
and forwarded by the agent to the chief office of 
the society at Edinburgh. In that proposal it 
Tvms stated that the policy could not be accepted 
except on the condition that PI. should be at 
liberty “to visit Tangiers, or any other port 
wdthin the Mediterranean, without subjecting 
himself to any extra premium ; but it was 
understood that he was not to reside out of 
Europe, at any place in the Mediterranean, 
beyond the period of three months, or to go into 
the interior of xisia or Africa.” Ko mention 
was made in the proposal of ports on the coast 
of Africa. The policy was effected, with a 
memorandum endorsed upon it in the terms of 
the above condition, and the plaintiff paid 
several premiums. H. went to a port on the 
Atlantic coast of Africa, and died there within 
three months of his arrival. The society refused 
to pay, and an action was brought to recover 
the amount. The defence was, that the policy 
had become void by reason of H. having died at 
a port not within the terms of the agreement. 
On a bill filed by the plaintitf to have the 
mistake made in the indorsement on the policy 
rectified :• — Held, that G., the agent in London, 
had no power to bind the society ; and as the 
memorandum had been, framed under a mistake, 
the real terms of the agreement never having 
been communicated to or adopted by the society, 
the policy was not binding upon either party ; 
and the court ordered that the society should 
repay the premiums, and that the plaintiff 
Srhould thereupon deliver up the policy to the 
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society. Fowler v. Scottish Eqtdtahle Life In- 
sui'ance Society^ 28 L. J., Oh. 225 ; 4 Jur. (N.S.) 
1169;7W. K. 5. 

Sub-agent.] — ^A proposal for a life policy, 
accepted on behalf of a London assurance com- 
pany by their agent in Australia, who acted in 
the transaction through the medium of a sub- 
agent, and the premium being paid is binding 
on the company, although the agent had no 
authority to appoint a suh-agent, and although 
there were some informalities, but of form only. 
Rossiter v. Trafalgar Life Assurance Associa- 
tion, 27 Beav. 377. 

Dissolution of Company — ^Eight to Payment.] 

— ^An insurance company covenanted with A. for 
valuable consideration to appoint him their agent, 
together with B., and that if B. should be dis- 
placed from the agency, the company would 
pay A. a certain sum ; the company having 
transferred their business to another company, 
and wmiind up their affairs and dissolved them- 
selves : — Held, that this was a displacement of 
B. within the meaning of the covenant. Stirling 
V. 21aitlaQif 5 B. & S. 840 ; 34 L. J., Q. B. 1 ; 
11 L. T. 337; 13 W. B. 76. 

Liability of Secretary for Palse Eepresenta- 
tions.] — An action lies against a secretary of an 
insurance company for false representations as 
to the management and general affairs of the 
company, whereby a party was induced to effect 
an insurance with the company, though it does 
not appear that he had there%^ sustained any 
positive damage. Pontifex v. Biqnold^ 3 Scott 
(N.K.) 390 ; 3 Man. & H. 63 ; 9 D.'P. C. 860 ; 10 
L. J., C. P. 259. 


III. ALTERINH CONSTITUTION OR 
BUSINESS. 

Life and Marine.] — ^At an extraordinary general 
meeting of a company established for granting 
assurances on lives, it was resolved to extend the 
business to marine insurances. The resolutions 
were afterwards confirmed ; a deed embodying 
them was executed by some, but not all of the 
shareholders, and in the annual return to the 
joint-stock companies registry office, the business 
of the company was stated to include marine 
assurance. The reports of the directors several 
times alluded to the extension of the business, 
and on one occasion a report alluding to such 
extension accompanied the dividend warrant. 
The business as extended was carried on for a 
year and a half, when the company was ordered 
to he wound up : — Held, that these circumstances 
w^ere not sufficient to bind the general body of 
shareholders by acquiescence to the extension of 
business, which could only be effected by a new 
deed executed by all the shareholders ; conse- 
quently, holders of marine policies could not 
come in as creditors of the company in respect 
of losses upon such policies. Phmiiw Life Assui*- 
ance Co., In re, 2 J. & H. 441 ; 31 L. J., Ch. 749 ; 
lOW. R. 816. 

Held, however, that the holders of such policies 
might claim in respect of the premiums paid. Ib. 

Eire.] — The third clause of the deed of settle- 
ment of a provident and life society, after spe<^- 
fying particularly the business of the society, 
authorised the society “generally to make and 
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effect insurances against all and every 
risk, special or general, which may he eftectecl 
according to law,” and which might thereaftei 
he determined upon hy a special general meeting, 

“ upon such terms and conditions as may see 
reakmable and expedient, having due regard to 
the business of an insurance company. ine t] 
thirteenth clause empowered the society in special t : 
general meeting to amend, add to, or repeal all c 
or any of the clauses of the deed of settlement , o 
and “to alter the objects, business and constitu- t 
tion of the society, or any or either ^ them, t 
as might he thought proper, provided that no ^ 
alteration was made in the third clause : Held, v 
that the above clause enabled the society to carry t 
on the business of fire insurance, Fro- r 

rUerit Insurame Sooiety, In re, Case, 47 ^ 

L. J., Cln 601 ; 8 Ch. D. 334 ; 38 L. T. 267 ; 26 i 
W. R. 441— C. A. 

I 

Deed of Settlement— Power to alter— Sale of ^ 
Business,] — The deed of settlement of an unin- 
corporated life assurance company contained no g 
provision for the sale or transfer of its business, i 
But it provided that the proprietors might alter, ] 
amend, or repeal the laws, regulations and pro- 1 
visions of the company. Resolutions were passed ( 
with due formalities to take power to sell and < 
transfer the business : — Held, that ^ a sale and ( 
transfer of the business was intra vires, jirf/'us 
life Assurance Co., In re, 58 L. J., Ch. 166 ; 

39 Ch. I). 571 ; 59 L. T. 689 ; 37 W. R. 215. 

Guarantee Business and. Treaty Business ; 
Ultra Vires— Company in liquidation.]— A fire i 
insurance society being an unincorporated as- ; 
sociation, had powers of giving to, or taking 
from other offices policies by way of guarantee 
for the purpose of dividing the risk of insurance, 
and also under their powers entered into treaties 
with other companies appointing them their 
agents in foreign lands, and agreeing to accept 
and enter upon the risk of one-eighth of every 
fire insurance policy of such companies in force 
at the date of the treaty, or effected or renewed 
after that date, and agreed to be on all risks 
simultaneously with the other companies, the 
other companies agreeing to pay a proportion of 
the premiums, 20 per cent, commission to be 
allowed on such premiums to the agent for the 
expenses of conducting the agency. ^ The fire 
insurance society having gone into liquidation, 
the chief clerk allowed the claim of another 
company for sums due to them in respect of 
guarantee and treaty business. On summons by 
the liquidator to vary the certificate Held, 
that guarantee business was insurance business 
contemplated by the deed of settlement, and 
within the powers of the society ; that the treaty 
agreements did not constitute an amalgamation 
between the contracting companies, nor a partner- 
ship either inter se or as regarded third persons, 
but were agreements of agency: the society 
having had the benefit of these agreements, the 
burden of proof was upon them to shew that the 
agreements were invalid •; that the treaty business 
was insurance business, being guarantee business 
carried on with a very unlimited faith fii the 
agent ; it was a re-insurance contract more wide 
and less prudent than an ordinary contract of 
re-insurance, but was within the powers of the 
society, and that the directors had by acquiescence 
ratified the acts of the manager of the agency 
department, ]S/orwhh Dq^uitMe Mre Assurance 
Society, In re, I>1 




IV. AMALaAMATION AND TRANSFER 
OF BUSINESS. 

a . Powers of Company. 

Consent of Policy-holders.]— On petition for 
the sanction of the court to a scheme for the 
transfer of the business ot one life iiisiTiance 
company to another, it appeared that the holders 
of two policies, together amomiting to_ mncli less 
than one-tenth of the whole amount insured b}^ 
the company, were resident abroad and could 
not have received the notices of the scheme 
which had been ■ duly posted, in time to express- 
their assent or dissent : — Held, that as their 
remedy against the transferring company was- 
preserved by s. 7 of the Life Assurance Companies^ 
Act, 1872, the court would sanction the scheme 
without wanting for their assent. London and 
Sonift warh Insurance Corporation, In re, 42 L. T. 
247 ; 28 W. R. 565. 

A policy-holder, by wdiose policy the funds of 
a company are made liable to pay the sum 
insured, and certain shares of profit by wary of 
bonus, is entitled to restrain the company from 
transferring its lousiness and assets to another 
company, contrary to the provisions of tlie deed 
of settlement, and wfithout making provision out 
of its owm assets for payment of the policy. 
Kearns v. Leaf, 1 H. & M. 681 ; 10 L. T. 185 ; 12- 
W. R. 462. 

Action against Company for.]— A. affected a. 
policy “ upon and for tw^enty years’ continuance 
of the life of himself,” wfith a company. By the 
policy it w^as provided that the property ot the* 
company remaining at the time of any claim 
undisposed of, and inapplicable to prior claims 
and demands, in pursuance of the provisions of 
the deed of settlement, should alone be liable to- 
answer all claims upon the company ; and that 
. no director, officer, or shareholder should be 
individually or personally liable. The deed of 
s settlement entitled policy-holders to participate 
. in profits ; and also contained provisions enabling: 

> the directors, in certain events, to dissolve the 
i company. The directors having, not in strict 
: accordance with their powers to dissolve the 
J company, transferred its funds and property 
i to another company, who w^ere to take their 
3 liabilities, A. brought an action against the 
, company (his assurers), charging them with 
t' having wrongfully alienated and transferred 
f their property, and ceased to carry on business : 

■f — Held, first," that there wms no implied contract 
on the part of the company to continue to carry 
s on the business. King v. Accwmulatvm Life 
1 Fund and General Assierance Co.,S G. B. (N.s.) 
Y 151 ; 27 L. J., C. P. 57 ; 2 Jur. (K.s.) 1264 ; 6 W. R- 
a 12. See Solvency Guarantee Society v. Toi% 
■- 3 H. A N.588 ; 27 L. J., Ex. 487. 

3, Held, secondly, that if there was, there wws no- 
y evidence of any breach of lit, inasmuch as, if the 
e transfer wms properly made, there was no cause 
e of action, and if not wmu'anted by the deed of 
3S settlement, it w\as ultra vires, and void. II. 

5S Held, thirdly, that A. had commenced his- 
.e action before he had sustained any injury. Ih. 

Le ■ 

)f Where no Special Power.]— A life and fire 
le assurance society purchased the business of a 
je life assurance company, ^taking all the assets, 
y and undertaking all the liabilities : — Held, that, 
le in the absence of any special power in their 
deed of settlement, the transaction was ultra 
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vires ; that securities under the seal of the pur- 
chasing company, given in carrying out this 
arrangement to creditors of the selling company, 
were void ; and that such creditors were not 
entitled to prove against the purchasing com- 
pany, which was in the course of v/inding-up. 
Mra Assurance 6h., In re, William.^ Ex paHe^ 

2 Johns. & H. 400; SO L. J., Ch. 137 ; 6 Jur. 
(IT.S) 1334 ; 8 L. T. 314 ; 9 W. E. 67. 

Where one insurance company. A., transferred 
all its business, property, effects and liabilities 
to another company, B., on the terms of A. 
shareholders being indemnified, on a bill by A. 
for specific performance of the agreement, the 
court decreed such indemnity, and the other 
company, which was ordered to be wound up, | 
having by its official manager filed a cross bill, ■ 
alleging fraud and misrepresentation, and that 
such agreement was ultra vires, the company, B., 
having had the benefit of the agreement : — Held, 
not to" be entitled to object that the agreement 
was ultra vires and improperly entered into by 
the managing body. Anglo A^istralian Life 
Assurance Co. v. Britislb Provident Society, 

3 Gifi. 521 ; 8 Jur. (N.S.) 299 ; 6 L. T. (58. 

An unregistered company which has no power 
under its deed of settlement to sell and transfer 
its business to another company may, neverthe- 
less, carry into effect an agreement for that 
purpose by registering under the Companies 
Act, 1862, and then passing a resolution for 
voluntarily winding up, and directing the liqui- 
dator to carry out the agreement. Smith a ll v. 
British Mutual Life Assurance Society, 40 L. J., 
Ch. 698 ; L. E. 6 Ch. 614 ; 19 W. E. 865. ' Affirming 
23 L. T. 682. 

A mutual insurance company may be amalga- 
mated with, and its business transferred to, 
another company under the Companies Act, 1862, 
s. 161. lb. 

A clause in an agreement for the amalgama- 
tion of twm companies, providing that part of the 
purchase-money shall be paid to the directors of 
the selling company by way of bonus, does not 
invalidate the amalgamation. Ib. 

Deposit —Amalgamation — Eepayment of De- 
posit.] — The E. Life Assurance Society made 
the deposit of 20,000Z. required by the Life 
Assurance Companies Act, 1870, s. 3, but did 
not accumulate a life assurance fund out of 
premiums as mentioned in the section. The E. 
society effiected an amalgamation with the M. 
Life Assurance Company, which had accumu- 
lated out of premiums previously received a fund 
exceeding 100, 000?. There were no creditors of 
the E. society other than the policy-holders, 
nearly all of whom had agreed to accept the 
liability of the M. company. Upon a petition 
by the E. society and M. company for payment 
of the deposit to the M. company: — Held, 
that as there had not been an accumulation 
of a life assurance fund out of the premiums 
received by the E. society, the provisions of the 
section had not been complied with, and the 
order could not be made. But the court allowed 
the petition to stand over generally, intimating 
that it might be brought on again, when the M. 
company had accumulated out of the premiums 
to be received on all or any of their policies an 
additional life assurance fund amounting to 
40,000?. Scottish Economic Life Assurance 
Society, Ex parte, 60 L. J., Ch. 14 ; 45 Ch. D. 
220 ; 62 L. T. 926 ; 38 W. E. 684 ; 2 Meg. 
271. 


Sale or Transfer — S. 14 of Act of 1870.]— 

Where annuities are secured by the guarantee, 
under seal, of a life assurance company, to 
trustees for the annuitants, such trustees are 
policy-holders within the meaning of ss. 2 and 
14 of the Life Assurance Companies Act, 1870, 
Sovereign Life Assurance Co., In re, 58 L. J., Ch. 
811 ; 42 Ch. D. 540 ; 61 L. T. 455 ; 38 W. E. 58. 

If a life assurance company has, under its deed 
of settlement, no power to sell or transfer its life 
assurance business, it cannot, under s. 14 of the 
Life Assurance Companies Act, 1870, enter into 
any arrangement for the sale or transfer of its 
life assurance business. Ib. 

Transfer of Business — Confirmation by Court — 
Time for sending Notice.] — When a petition is 
presented by a life assurance company under the 
Life Assurance Companies Act, 1870, for the 
confirmation of a conditional agreement to 
transfer its business to another company, s. 14 
of the act will have been sufficiently complied 
with if all the notices (required by that section 
to be given to each policy-holder of the trans- 
ferred company) are given before the hearing 
(though some of them may have been given after ' 
the presentation) of the petition. Briton Life 
Association, In re, 56 L. J., Ch. 988 ; 35 W. E... 
803. 

b. Novation. 

When effected.] — The deed of association of' 
the Waterloo Assurance Company, which bound 
the policy-holders, contained a power to dissolve, , 
and thereupon the directors were to get from 
another company an undertaking to pay all 
future liabilities, and to transfer to such com- 
pany so much of the funds as should be agreed' 
on between the contracting parties as would be 
sufficient to enable the latter company to comply 
with their undertaking : — Held, that the amount 
to be paid over was a matter of agreement 
between the two companies, with which the 
policy-holders had no concern, and that a, policy- 
holder who refused to he transferred had no claim 
upon the Waterloo Company. Waterloo Life 
Assurance Co., In re, Carr, Ex parte, 33 Beav. 
542. 

C. insured his life in the T. company, which 
afterwards made over its business to the A. com- 
pany. At the time of this transaction circulars . 
were sent to C., informing him that the A. com- 
pany would he responsible on the policy, and! 
requesting him to pay future premiums to that 
, company, and to send his policy to the company 
to be endorsed. C. never sent his policy to be- 
indorsed, but paid the premiums to the A. com- 
pany, and in 1863 accepted a bonus. The A. 
company having become insolvent shortly after 
the death of C., his assignee applied for an order 
to wind np the T. company : — Held, that 0. had 
accepted the A. company as his debtor in place- 
of the T. company, and that his assignee had no. 
locus standi to petition for the winding-up- of the 
company. Times Life Assurance and Guarantee 
Co., In re, 39 L. J., Ch. 527 ; L. E. 5 Ch. 381 ; 
23 L. T. 181 ; 18 W. E. 559, B. P., Merchants 
and Tradesman's Assitrancc Society, In re, L, E, 
9 Eq. 694 ; 22 L. T. 264 ; 18 W. E. 725. 

The holder of a policy in company A, received 
a circular stating that it was dissolved, and its 
business and assets had been transferred to com- 
pany B., and that he was entitled to have his 
policy exchanged for a new one in company B., 
or to have an indorsement by company B. on the 
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old policv,gua.-aateemg the fulfilment of the old 

policy. hI accepted the latter comPy. l^e B^Sompany and the life com- 

obtained an “doreement, charging the^ panIwJre afterwards ordered to be M^ound up, 

company B. with the payment of the • P to prove as a creditor against the 

--Held, that he had accepted the liability ot e company : -Held, that having 

company B. in lieu of, Secutel the deed of ^settlement of the B com- 

of company A. t pany, ho had accepted the liability of that 

Society and ’ 22 company, and could not claim as a creditor 

y;«rt«,S!) L n Cb. 29o; L. K. J liq- ^it- . y^^^t the life company. National ProritwwZ 

L. T. 467 ; 18 W. B. 3/0. ^ Tifp SoGwty. In rti, IIoiuhkj ^ Ciise^ 

Mtii-ssst&xfsf ris il-tF “ ^ “■ “■ 

to keep the the The society amalgamated with the A. company, 

tion was soon afteiwaids amal^a , _ handing over its assets, and the company under- 

Albert Company. ^ „ i .tUg receipt taking its liabilities, a fund, part of the M. a,ssets, 

given to the poiicjHioldeis, and me nist p , . ° , qn-irt as a trust fund to guarantee 

for a premium paid after the certain polic\ks of the M. society, including S.’^ 

the Albert Company was in a , rjolicv ^ Under the arrangement for the amalga- 

subsequent “^fZ/ifSkr Com- Inatimi proposals were made to S. to cancel his 

Albert Company, with the woids , nnlicv and accept in substitution a policy upon 

pany” on them. f fS terms of to iWs.did 

matioii a bonus was declaied bj' • na nnr ficf*efle to • be simplv paid his premiums to 
Company, and a sum of mone 3 M.vas ‘ company, which company was, according 

bonus hy the pohoy-holdei-.-Held that ttoe ““ between the companies, 

had been a novation of contract with the Albeit Two years 

mi dasUtUo tK office, and had quently paid the reduced premiums. ^eM 

*1 - nV tr, Vnrrv on Vnisiness naid the premiums society being (as W'ell as the A. company) ordered 

ceased ^ ^ J f , tMvteen years, to be wound up, S. claimed to prove as a creditor 

iid lith i in respect of iS polioy-HeU, that he had by 

and “,VP* taking the bonus accepted the A. company as 

?here hail bmi complete iovatton of the' con- his debtor in “^1“] 

tract and that the N. office was released from was disallowed. Medical 
liability on the policy.-^ National Provincial Life General Lfe L T 

AsmrLc SocLy. In re, Fleming, Fx par^, Jp’ ^ L. R. 6 Ch. 362 , 24 L. T. 

39 L J Ch 250 : L. R. 9 Eq. 306 ; 22 L. T. 46o ; 4oo ; 19 W. R. 491. 

I fiW P 398 In October, 1868, an agreement was entered 

M, ejected a policy upon his life with the into between two insurance companies, ^ 
British Kation Life Assurance Association. The B., by which A. sold its business to B., y Inch 
association subsequently was amalgamated with was to undertake the liabilities and iisks upoi 
to Em"sohety,'^and ceased to cany on existing policies, and if reqmred «sue new 
business. Some time afterwards a memorandum policies m exchange. A. was to be wound up 
under the seal of the Em'opean Society, and voluntarily under liquidators nominated by B., 
signed by two of its directors, was indomed and all its assets and property were to be 
or? the policy, declaring that to funds of the collected hy B and distributed amongst A.s 
Europe.au Society should he liable for to pay- creditors, with full power for B to act in and 
meiit of the policy -money, provided the future use the name of A. On the 7th of Novembei, 
premiums were paid to the European Society. 1868; an order was made on to petition of a 
The subsequent premiums were accordingly paid creditor for compulsorily winding up A. i ne 
to that society Held, that there was a com- transferee of a policy on the life ot Z. granted 
plete novation, and that on the winding-up of by A., paid the annual premium to A. m October, 
the two companies, M. had no right of proof 1868, by whom it was received as agents tor L., 
against the British Nation Association. 3IlUer's pursuant to resolution, and in December, 1868, 
&e, Furopean Society Arbitration, In re, 3 sent the policy to B. for endorsement. Z. died in 
Oh. i). 391--0. A. January, 1869, and in March the policy was 

A fire assurance company and a life assurance indorsed with a memorandum, duly signed and 
company were amalgamated with the B. assur- sealed, that the property of B. should alone be 
ance company ; and a deed of settlement was liable for payment of the sum assured, and with 
executed by which the B. company was con- a further memorandum that the claim of the 
stitiitcd as a common law partnership. The deed transferee on the policy was admitted payable 
recited the agreement by which the business of by instalments on specified days with interest, 
the two companies was transferred to the B. These instalments were paid in part, but an order 
company, and the B. company undertook to having been made in November, 1869, to windup 
indemnify them against all liabilities. F. was B. compulsorily Held, that there was good 
a policy-holder in the life company and was also consideration for the memorandum ; and there 
a shareholder in the fire company, and as such was complete novation ; and that the transferee 
shareholder executed the deed of settlement of 1 was entitled to prove against B. for the balance 
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due upon the policy. United Ports and General 
Insurance C’o., In re, Erens' Claim, L. R. 16 Eq. 
354 ; 29 L. T. 22. 

By the constitution of the A. life insurance 
company the policy-holders had votes at the 
meetings of the company, and shared in the 
profits ^ power was also given to the company, 
under resolutions made at meetings of the com- 
pany to amalgamate with any other company. 
Under resolutions duly made, the property and 
liabilities of the company were by a deed, in 
which the property and liabilities were specified, 
transferred to the B. insurance company : — 
Held, that a policy-holder in the A. company 
whose policy was specified in the deed of transfer 
had no claim on the A. company. Ilarmals 
Case, European Asswranee Society, In re, 45 L. J., 
Ch. 332 ; 1 Ch. B. 326 ; 33 L. T. 760— C. A. 

By the deed of settlement of the A. insurance 
company it was provided that the funds and 
property of the company should alone be 
answerable for claims on the company ; pro- 
vision was also made for enabling the proprietors 
to dissolve the company, and thereupon the 
directors were to obtain from some other com- 


pany an undertaking to pay the claims on the A. 
company, and were to transfer to that other 
company a sufficient amount of the assets of the 
A. company. The A. company was accordingly 
dissolved, and a portion of its -funds was trans- 
ferred to the B. company, which covenanted to 
satisfy the liabilities of the A. company. Full 
notice of this transaction was sent to the policy- 
holders of the A. company ; and in the policies 
of that company it had been declared that the 
funds and property of the company should alone 
be liable to make good the claims under the 
■policy, and the deed of settlement, was also 
referred to. Both companies were wound up, 
and came under the European Assurance Society 
Arbitration Acts : — Held, that the A. company 
had, without the consent of the policy-holders, a 
right to dissolve itself and transfer its liabilities 
to the B. company ; and that a policy-holder 
could claim only against the B. Company. 
European Assuramce Society, In re, Ilorfs Case, 
Grails Case, 45 L. J., Ch. 321 ; 1 Ch. 1). 307 ; 
33 L. T. 766. 

In cases of so-called novation of an assurance 
contract the question for decision is one of fact, 
namel3% with what intent was the premium paid 
to a different company, or into different hands 
from those intended in the original policy. Ih. 

The deed of settlement of the Industrial 
Assurance Company gave power to dissolve the 
company by means of a resolution passed at a 
general meeting and confirmed at a second 
general meeting, and provided that thereupon 
the directors, after satisfying all immediate 
claims on the company, should obtain from some 
other company an undertaking to satisfy the 
remainder of the claims when the time for pay- 
ment should arrive, and should transfer to such 
other company so much of the assets as should 
be agreed upon as sufficient to meet such claims. 
In acc(.)rdauee with these provisions, the Indus- 
trial Company was in 1855 dissolved, and a 
portion of its funds transferred to the People’s 
Provident Society, which covenanted to satisfy 
the liabilities of the Industriai Company. In 
1851 0. cfiiccted a policy of assurance with the 
Industi'ial Company on the non •participating 
scale. This provided that the subscribed capital, 
funds and property of the company should alone 
be liable to answer all claims under the policy, 


which was made subject to the conditions of the 
deed of settlement. C., though a non-partici- 
pating policy-holder not entitled to vote at the 
meetings of members, received notice of the 
intended amalgamation, but he received no 
formal notice of the completion of the amalgama- 
tion, nor was his policy endorsed by the People’s 
Provident Society. To that society, however, he 
paid his premiums for fifteen years, and the 
receipts were made out in its name: — Held, 
that the amalgamation was valid and binding 
upon C., and that he was also bound by 
acquiescence. Industrial and General Life 
Assuranee and Eeposlt Co., In re, CocIeSs Case, 
45 L. J., Ch. 822; 3 Ch. D. 1 ; 35 L. T. 290— 
C. A. 

Held, also, that the deed of settlement did not 
mean that the assets transferred to the trans- 
feree company should be ear-marked and kept 
separate for the purpose of being applied only to 
the payment of the liabilities of the transferring 
company. I h. 

. An insurance company, which by its deed of 
settlement had power to transfer its business to- 
another company, granted an annuity by a 
policy signed and sealed by three of its directors, 
which declared that the stocks and funds of the 
company should during the life of the annuitant 
be liable to pay the annuity. Fifteen years 
afterwards the company transferred its business 
to another company, in accordance with . the 
power contained in the deed of settlement. 
Both companies being in liquidation, the 
annuitant claimed to prove against the trans- 
ferring company : — Held, that the omission from 
the policy of any reference to the deed of settle- 
ment did not distinguish the case from Ilorfs 
Case, supra, and that the annuitant could only 
prove against the transferee company. European 
Assurance Society, Emosds Case, In 7'e, 46 L. J., 
Ch. 402 ; 3 Ch. I). 384 ; 35 L. T. 653— C. A. 

Where original Company liable.] — In 1862 
the business and assets of the Manchester 
Association were transferred to the Western 
vSociety, which was afterwards incorporated with 
the Albert Company. A policy-holder in the 
Manchester Association paid his premiums at 
the difiereiit offices and took receipts, which 
mentioned the successive changes, the last 
receipts being in the name of the Albert 
Company alone : — Held, that the receipts did 
not disclose enough to fix the policy-holder with 
knowledge of what had taken place between the 
companies, and that his executors were entitled 
to obtain a winding-up order against the Man- 
chester Association. Manchester and London 
Life Assuranee and Loan Association, In re, 
L. R. 5 Ch. 640 ; 23 L. T. 332 ; 18 W. R. 1185, 
Affirming 39 L. J ., Ch. 595. 

A life assurance society granted an annuity, 
charged upon the assets of the company, to the 
petitioner. Afterwards the company was dis- 
solved by resolutions of the shareholders, and its 
assets tinnsferred to company B. By the deed 
of transfer it was agreed that all the liabilities 
of company A. should be paid out of the assets 
of company B., and that company B. should 
indemnify company A. against them. It was 
also provided that both companies should use 
their best endeavours to induce the policy- 
holders and grantees of company A. to take in 
exchange policies and grants of company 
The petitioner received his annuity under his 
grant from company A. before the amalgama- 
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tion, and afterwards from company B., and gave allc 
receipts in the name of company B until that sm 

company stopped payment, but his gr^ ^ 

never exchanged for a grant of company . . ^1^ 

Held, that he had not accepted 
his debtor in place of company A. Mmhj^ o 
Endowment Society, In re. ^ 
L. E. 5 Oh, 118 ; 21 L. T. 775 ; 18 W. E. 266. w 
a. effected three life policies with M. _ 
society, without participation of profit, and it n. 
after^’ds amalgamated the A company C. 

transferring its assets and liabilities to that 
company. A notice of the amalgamation ^^as 
sent to Gr.’s assignees, requesting them to send 
in their policies to be indorsed by -A. 

company. To this no reply was made. Attei- _ 
wards a more specific request was made, ashmg 
them to send in the policies to be 
This was done, but upon the compan} fuithei in 
asking the assignees to sign a memoranduin that in 
they agreed to the amalgamation, the assignees gi 
refused to do so, and the policies, though they In 
had been sent in to the company, were not ai 
indorsed, but returned without any alteiation. 
Meanwhile the jireminms were paid to the A. a] 
coniTiany, which under the terms of the amalga- ^ 
mation was authorised to receive them, ihe - 
M. company and the A. company having botn \\ 
been ordered to be wound iqi, the assignees sent 
iB a claim against the M. company in respect 
ot the policies -.-Held, that they had not p 
accepted the A. company in place o£ the M v 
company, and the claim was allowed. Moilical a 
and Im-alid, and General /-"/% "‘"rf " t 

Society, In re, GHffitKn Case, •«' 

L. B. 6 Ch. 374 ; 24 Ij. T. 455 ; 19 W. K. 4.)1. '• 

An insurance company having transterrecl its r 
business to another company, a person who had i 
purchased an annuity from the former company, t 
declined to accept the liability of the latter t 
company in lieu of his contract vrith the rormei . fc 
—Held, that the receipt by him of payments in ^ 
respect of his annuity from the latter comiiany c 
was not evidence of adoption by him ot the - 
transfer, or that he regarded that company in 
any other light than as the agents of the former l 
comnany. htdui cind Lot don Life Assuvunotr * 
6^*, In, re, Lylids Cco^c, 41 L. J., Ch. 601 ; L. E. 

7 Oh. 651 ; 27 L. T. 191 ; 20 W. E. 790. 

In 1861, C., a widow, effected a policy on her 
own life with the W. society ‘‘with profits, such 
profits to be appropriated, so as to make the 
poliev payable during the lifetime ot the 
assured.” “in 1863, the society (-whose deed 
contained no power to do so) transferred its 
business to the B. association, and on this occa- 
sion a circular wms sent to the policy-holders ot 
the W. society, announcing the union of the two 
companies, and stating that lire terms and condi- 
tions contained in the policies would remain 
unaltered by this arrangement ; that the union 
of companies increases business, bonuses, &:c., 
and that it had been arranged that in all futime 
bonuses they should participate oti an. equality 
with the other policy-holders in the conjoint ; 
companies. The circular further offered an 
indorsement on the policy or a new^ policy in 
exchange. C. took no notice of this circular, 
but paid her premiums to the B. association, and 
accepted receipts from them until 1865, when 
the B. association transferi’ed its business to the 
E. society. From that . time she paid her 
premiums^to the E. society and accepted receipts 
from them. In 1867 she received a circular from 
the E. society, announcingthat a bonus had been 




allotted by the E. society, and that a rever- 
sionary sum had been added to her policy, k. 

took no notice of this circular. In the wundiUt^- 
up she and her husband claimed on her pohej 
against the W. society, which contended that hex 
only claim was against the E. society .--Had, 
that she was entitled to rank as a creditor ot the 
W. society. Litropeaii As^wrance bocietnj ^roi- 
tration Acts, pi re, Conquest s Case 
L. J., Ch. 336; 1 Gh. D. 334 ; 33 L. 1. -62— 
C. A. 


V. WINDING DP. 

a. JUKISDICTION OF COUUT AS TO. 

Petition— Prima facie Case.]— The 33 & 34 
Yict. 0. 61, s. 21, allows the wiadmg-up of an 
insurance company on the groitnd that it is 
insolvent, taking into account its prospeaue 
liabilities, but provides that no healing (shall be 
eiven to the petitioner until a prima facie case 
has been established. A petition having been 
answered by a fiat, the vice-chancellor held that 
this was equivalent to granting a hearing. On 
I appeal to the Lord Chancellor to withdraw the 
fia^—Heid, that this was unnecessary, it being 
still open to the vice-chancellor to consider 
whether a primil facie case was made. European 
Amirance Co. yin re, 19 W. E. 881. 

The practice in future wdll be^to answei such 
petitions by a fiat, directing the judge to inquire 
whether a prinui facie case is made, so as to 
avoid the advertisement of the petition. lo. 

A petition %vas presented by two policy-holdeis 
to wind up compulsorily an insurance company 
which was being 'wound up voluntarily, con- 
taining charges of false representations and 
insolvency Held, that where a company was 
beim^ wound iip voluntarily it was iiniiecessary 
to consider whether a prima facie case "was 
stated, or to order security for costs luider the 
Assurance Companies Act, 1870 (33 & 34 \ ict. 

0 on British Alliance Assurance Cotyoratim, 

, in re, 9 Ch. D. 635 ; 38 L. T. 600 ; 26 W. E. 628. 

Held, that policy-holders might present a 
‘ petition under the act of 1870, although their 
1 debts did not amount to 50Z. ; that a statement 
that under the circumstances the company was 
“admittedly insolvent” was a sufficient state- 
L’ inent that they could not pay their debts j and 

1 that the allegations of false representations, and 

2 the anpointiiient of the secretary as provisional 
2 liquidator, were sutficieiit to render it just and 
1 equitable to make a winding-up order. II. 

s Held, also, that upon demurrer to a petition 
- the counsel for the petitioner, must open his case. 

f n. 

XTuder Companies Act, 1862.] — The effect of 
Q the 20 & 21 Viet. c. 80, was to leave the 7 & 8 
n. Viet. c. 110 repealed as to insurance companies 

formed in the interval between the passing of 
•e the 19 & 20 Viet. c. 47, and the passing of the 
,y 20 & 21 Viet. c. 80 ; and therefore such com- 
it panies 'Vr'cre not required to be registered ; and 
,n they may be wound up as unregistered companies 
n under the Companies Act, 1S62. Banh of London 
r and National Provincial Insurance Association, 
kI In re, 40 L. J., Ch. 562 ; L. E. 6 Ch. 421 ; 19 
211 VV. E. 484. 

Lie An insurance company registered under 7 & 8 
er Viet. c. 110, resolved upon a voluntary wdnding- 
its up, prior to the 25 & 26 Viet. c. 89, under which 
im the company had never been registered Held, 
en that such company was precluded by 25 & 26 
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Yict. c. 89, s. 209, from presenting a petition to winding-up of a mutual life assurance society, 
wind lip, either solely or in conjunction with a the society admitted their insolvency, and a 
•contributory. JVatedoo L'lfe Assurance Co., In winding-up order was made on the second 
re, 31 Beav. 586. petition, on the ground that the validity of the 

first petitioner’s debt was disputed. But liberty 
Under Companies Acts, 1870.]— The court has, given to the first petitioner to apply for the 
by virtue of s. 2 of the Life Assurance Companies costs of her petition, if her claim should be 
Act, 1870, jurisdiction to wind up an unregistered ultimately established. She appealed, and before 
mutual life assurance society under the Com- the appeal came on for hearing, a committee of 
panics Act, 1862. Great Britain Mutual Life policy-holders was formed, who desired that the 
Assurmiee Society, In re, 51 L. J., Ch. 10; 16 court should exercise the povibr given to it by 
Ch. D. 246 ; 43 L. T. 684 ; 29 W. R. 202 — G. A. g. 22 of the Life Assurance Companies Act, 1870, 
-r. ^ V. T -o ^ 11 of reducing the amount of the contracts of the 

Liability of Policy-holders.] —But, semble, society instead of making a winding-up order : — 
that the holders ot policies m such a society are could not be exercised so 

not liable to contribute to the payment of any as the winding-up order remained, and that 
debts ; and that all that can be d^i^ei in the order ought to be discharged, and a meeting 
winding-up is (after paymen of the costs) to policy-holders summoned in order to 

distribute the funds ot the society among the ^gcertain their wishes. Great Britam Mutual 
policy-holders in proimrtioii to the amounts of yjfe Assurance Soculy, In re, L. J., Ch. 10; 


their respective claims. Ih. jy 246; 43 LVT. 684; 29 W. E. 202— 

Hearing of Petitioii.]-When a comp^ the further hearing of the appeal was 

-•jourueci u,Uil after the meeting sho'Sd have 


the validitj^ of the petitioner’s debt they must jy 


adduce on the hearing such evidence as will shew 
the court that there is a question to be tried. If 


A petition having been presented for the 


oe macie. i o. Conipanies Act, 1870, s. 22, directing a scheme 

Scheme of Liquidation and Arrangement.] — he prepared for the reduction of the contracts 
The Albert Life Assurance Company had, during "thG company : Held, that in the absence 
the period of its existence, absorbed a number pf s})ecial circumstances the contracts to be 
of other similar companies, undertaking their included in a scheme for reduction are to be 
liabilities. This company and several of the ascertained not at the time of settling the 
absorbed companies were ordered to be wound scheme, nor at the date of the order directing 
up. Numerous policies issued by the absorbed a scheme, but at the date of the presentation of 
•companies were still cuiTciit, some only of the windiiig-up petition, so that no persons 
holders of these having accepted the Albert whose contracts have not matured into debts 
Company in lieu of the absorbed companies. In until after the presentation of tlm petition are 
order to put an end to the liquidation, a scheme entitled to he paid in full. Great Britam 
of reconstruction was pi’oposed and accepted by Mutual life Assurance Society, In re, ^1 L- Tm 
large majorities, at meetings held both of the Ch. 506 ; 20 ^Ch. D. 351; 46 L. 1. 73, 616; oO 
shareholders and creditors of the Albert Company, W. E. 374 0. A. 


and also of the policy-holders of the absorbed 
oompanies. The outline of the scheme was, that 
the contributories of the Albert should pay up 


Winding up — Scheme for Reduction of Con- 
tracts.] — On a petition for winding up an 


something more than the Ml amount of their w 

shares; the contributories of the absorbed com- gested that there should bo an order for the 
panies should pay such an additional sum as i«lrictioii of the amount of the oontiacte of 
•would be sufficient to raise the whole fund to company under s. of the Life Ausuiance 
the amount of the claims, less 5 per cent., and Companies xlet 1870, mstead of a windmg-up 
that the creditors should give up 5 per cent. 

of Iheir claims. The fund thus raised was to that steps might be taken, by holding meetings 
be handed over to the trustees for a new assur- otherwise, to ascertain what course ought to 

ance company, which was to take over all the adopted and the petition directed to stand 

business, and undertake to fulfil aU liabilities, over generally for the meetings to be heiy the 
the trust fund being held in trust to secure feetings ot the pMcy-holdem and shareffio dew 
payment Held, that as it was practically *S,}^ I Qewal 

impossible to asoertaiu the true amount ot the a.. In rc, o4 L. T. 14. 

valid claims upon all the ciirreiit policies, the 


•court could not be judicially satisfied that 
majorities, in number representing three-fourths 
in value of the creditors of the several com- 


1 ). Liability of Coj^teibutokies. 
Shareholders.] — An unregistered assurance 


panics, had respectively assented to the scheme, society issued policies under which the assets of 
and therefore the court had no power, under the the company alone were liable. Ihe company 
Joint Stock Companies Arrangement Act, 1870, being insolvent, was registered as an unlnnited 
to sanction the scheme. Alhert Life Assurance company, under the act ot 1862 and immediately 
Co In re 40 L, J. Ch. 505 ; L. E. 6 Ch. 381 ; afterwards ordered to be wound up Held, that 
24 L T 768- 10 R 670 the shareholders were liable beyond the amount 

Held,' also,’th'at, as regards the absorbed com- of tlfir slwos for the espeuses of the windiug- 
panies, the 95th, luUth ilud ICOth sections of the ttp ; but that there .was no liability beyond the 
Companies Act, 1862, did not apply. Jb. amount of the shares for any breach of contract 

^ involved m ceasing to carry on business. Beth- 

Reduction of Contracts.] — Two petitions hrldffe v. Adams, 41 L. J., Ch. 710 ; L. E. IS'Eq. 

having been presented by policy-holders for the 547 ; 26 L. T. 547 ; 20 W. E. 352. 
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111 the case of an insurance company in liquida- 
tion, whose assets are limited as regards policy- 
holders and unlimited as regards other creditors, 
s. 38, sub-s. 6, of the Companies Act, 1862, is 
only intended to protect the contributories as 
against the claims of the policy-holders, and does 
not affect the liability of contributories who 
have not compromised their liabilities, under 
s. 160, to pay the whole of the costs of the 
liquidation, although the whole of the nominal 
share capital has been called up. Accidental 
Death Imuranice Co., In ‘re, 47 L. J., Ch. 396 ; 

7 Ch. D. 568 ; 26 W. R. 473. 

The deed of settlement of an insurance com- 
pany registered in 1854 under 7 & 8 Yict. c. 110, 
provided that every policy issued by the com- 
pany should contain a proviso limiting the claims 
of the policy-holder to the amount of the share 
capital, but left the liabilities of the shareholders 
in other respects unlimited. All the policies 
issued by the company contained the required 
proviso. " In 1868 the company was ordered to 
be wound up. During the liquidation the whole 
of the nominal share capital w'as called up, and 
several of the contributories compromised their 
lialhlities b.y agreements wdth the liquidator in 
manner provided by s. 160 of the Companies 
Act, 1862, and rules of 1862, schedule III., form 
No. 50. The liquidator having, for the purpose 
of raising a fund for the payment of the past 
and future costs of the liquidation, made a 
further call on those contributories wdio had 
not compromised : — Held, that those contribu- 
tories were not entitled to require that the 
amounts received under the compromises should 
be marshalled between the liability for costs and 
the liability under policies ; and that the contribu- 
toi’ies who had not compromised alone remained 
liable for the costs of the liquidation. Ih. 

By the deed of settlement of an unregistered, 
life assurance company, it was provided that 
the liability of the shareholders in respect of 
policies should be limited to the subscribed 
capital. At the time of the w'inding-up of the 
society, which happened in 1869, 9Z. per share 
of the subscribed capital remained uncalled up, 
and in 1870 a call of this 91. per share was made. 
In 1873 a further call of 121. per share was made, 
it having been ascertained that a call to that 
amount would, with the 9/. per share, pay the 
debts of the society. Compromises were entered 
into by the liquidator with certain of the con- 
tributories who were unable to pay the calls in 
full : — Held, that where the compromise was for 
9/. per share or less, the whole of the sum 
received by way of compromise was to be carried 
to the account of policy-holders, and that 
where the sum received by way of compromise 
amounted to more than 91. per share, then a sum 
equivalent to 91. per share was to be carried to 
the account of the policy-holders, and the residue 
was to be applied to the payment of the general 
creditors of the society. Intemattonal Life 
Amirance Society, In re, 47 L. J., Ch. 88 : 36 
L. T. 914. 

By a policy issued by a company on the life of 
an individual, it was expressly provided that no 
shareholder should be liable to any claimsmnder 
the policy beyond the amount unpaid of his shares 
in the capital of the company. The company had 
been ordered to be wound up, and judgment had 
been ]'ecovered against the official manager in 
respect of the policy. The official manager then 
ajq^lied for an order for a call oh those persons 
who were on the list of contributories of the 


company, sufficient to pay the amount of the 
judgment Held, that no call should be made 
upon any shareholders who had paid up the full 
amount of their shares in the capital of the com- 
pany, or upon any other shareholders beyond 
the amount remaining unpaid upon the shares. 
Atliemeieni Life hmirance Society, In re, Prince 
of WalcH Life and, Educational Inmminee Society, 
Ex pO'rte, 3 De G-. & J. 660 ; 28 L. J., Ch. 335 ; 

5 Jur. (N.S.) 558 ; 7 W. R. 300. 

A company granted policies of assurance, by 
the terms of which the assured had no claim 
against the shareholders beyond the amount 
unpaid on their shares. Under the winding-up, 
the assets of the company, including the full 
amount pa,yable on the shares, wein applied in 
paying the policy-holders and the general creditors 
pro rata. It was decided by the master of the 
rolls that the balance remaining due to the 
general creditors, and the costs of the winding- 
up, must be raised by a call on the shareholders. 
On appeal to vary this decision by making the 
costs of realising the assets a deduction from the 
assets, so as to throw a share of such costs on the 
policy-holders : — Held, that the costs of realising 
the assets, in the course of a winding-up by the 
court, ought to be treated as part of the costs of 
the W'inding-up, and to be borne wdiolly by the 
shareholders. Professional Life Assurance Co., 
In re, L. R. 3 Ch.467 ; 17 L. T. 631 ; 16 W. R. 
295. 

Priorities.] — The deed of settlement of the 
company, formed under 7 k 8 Viet. c. 110, con- 
tained a provision that each shareholder, as be- 
tween him and the other shareholders, should be 
liable to the debts of the company in proportion 
to his interest in the property of the company,, 
but not further or otherwise, and a covenant that 
if any shareholder should pay a debt due from 
the company, the debt should be divided into as 
many parts as there were shares, and each share- 
holder should pay one or more such parts in pro- 
portion to his interest in the capital of the com- 
pany, such interest to be determined by the 
number of his shares. It was also provided that 
if the company was indebted to a shareholder^ 
the directors should pay him as if he wuis not a 
shareholder: — Held, that on the winding-up of 
the company, the shareholders who we, re credi- 
tors of the company, were entitled to be paid in 
full like other creditors, by means of a call on 
the shareholders, they being debited with the 
call in respect of their own shares, and that if 
any of the shareholders could not pay the call,, 
the deficiency must be made up by the othets. 
Professional Life Assurance Co., In re, supra. 

By the terms of the policies granted by a 
company, the shareholders of the company were 
not to be liable further than as to their respective 
shares in the capital of the company. The share- 
holders had not paid up the full amount of their 
shares wi.ien the company suspended business : — 
Held, that those who had insured must have a 
right out of the funds of the company, made up 
as they ought to be, to receive the value of their 
present interest in their policies. Erans v. 
Coventry, 8 De G. M. & G. 835 ; 26 L. J., Gb. 
400 ; 3 Jur. (N.S.) 1225 ; 5 W. R. 436. 

An assurance society granted policies both in 
a. participating and non -participating form. 
The former class stipulated that the funds and 
property of the society should, subject to the deed 
of settlement, be liable to pay the sum assured^: 
with such further sum as should, pursuant' to 


f* 
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the rules of the society, be appropriated by 
way of bonus or addition, with a proviso that 
the funds of the society should alone be liable, 
and negatLving personal liability. The latter 
class stiprfiated that the funds and property of 
the ^.odiety should, subject to the deed, be liable 
to pay the sum assured, with a proviso that the 
funds of the society, by the deed applicable to 
the payment of policies, should alone, subject to 
prior claims thereon, pursuant to the deed, be 
liable, and negativing personal liability. The 
deed provided that the actuary should 4timate 
the amount of profits, that this estimate might 
be rejected or reduced by a meeting of share- 
holders, and that six-tenths of the divisible 
profits so ascertained should be apportioned by 
the actuary, as he thought fair, among the 
participating policy-holders : — Held, that such 
policy-holders were not partners. JSngluh amd 
Irish Clmvch, and University Assuranm Society^ 
In re. 1 H. & M. 85 ; 8 L. T. 724 ; 11 W. R. 681. 

Held, also, that claimants under both classes 
of policies were entitled to be paid out of the 
assets (the company being in course of winding- 
up) pari passu with general creditors, as to 
whom the liability of the shareholders was 
unlimited. Ib. 

The deed of settlement of an assurance com- 
pany provided that every policy should contain 
a reference to the deed, and a proviso that it 
should take effect only out of the funds which 
“ should, under the provisions of the deed at the 
time when the liability should accrue, be at the 
disposal of the directors.” It also directed that 
all sums insured should be paid three months 
after proof of death, that a capital fund and a 
life assurance fund should be formed from the 
subscriptions and the premiums respectively, 
that the latter was to be applied in payment of 
management, expenses, and losses on ' policies, 
and that any deficiency was to be made up by 
the capital fund. A policy was granted, stipu- 
lating that the funds remaining at the time of 
any claim or demand unapplied and undisposed 
of, and inapplicable to prior demands pursuant 
to the deed, should be liable to answer the 
demand, and negativing individual liability: — 
Held, that this constituted a charge on the 
funds, and that it took priority from the date of 
proof of death, although not payable until three 
m oilths later. Atlien mi m Life A ssuranee Society. 
In re, Prince of Wales Life Assurance Society, 
Lx ^ arte, Johns. 633 ; 6 Jur. (N.S.) 12. 

Individual Liability.] — A policy under the 
seal of a company contained the following pro- 
viso : “ That the policy or anything therein con- 
tained shall in no case extend or be deemed or 
construed to extend, to charge or render liable 
the respective proprietors of the company, or 
any of them,” to any claim or demand whatso- 
ever in respect of the policy, or of the assurance 
thereby made, beyond the amount of their, his 
or her individual share or shares in the capital 
stock of the company ; but that the capital stock 
and funds of the company shall alone be charged 
and liable to answer all claims and demands by 
virtue of the assurance, or incident thereto : — 
Held, that the terms of the policy precluded the 
assured from any remedy at law against indi- 
vidual shareholders, and consecpiently, that after 
using due diligence to obtain satisfaction of a 
judgment recovered against the company in an 
action on such policy, by execution against their 
property, he was not entitled to issue execution 


against an individual shareholder, under 7 & 8 
Viet. c. 110, ss. 66, 68. Ilalhet v. Merchant 
Traders' Insurance Co., 13 Q. B. 960 ; 19 L J, 
Q. B. 69 ; 14 Jur. 222. S. P., Hassell v. Merchant 
Traders' Insurance Co., 4 Ex. 525 ; 19 L. J,, Ex. 
183. S. V., Athenmini Life Assurance Co., In re., 

4 Eay & J. 517 ; 27 L. J., Ch. 798 ; 4 Jur. (N.s.) 
1137 ; 6 W. R. 765. 

Joint Contract to Pay out of Capital Stock 
only.] — In an action against five persons on a 
policy, the declaration alleged that they were 
shareholders of and partners in the General 
Maritime Assurance Company ; that the plaintiff 
effected a policy with the company on a ship for 
twelve months, by which “it was declared and 
agreed, by and between the company, and the 
assured, that the capital stock and funds of the 
company should alone be liable to answer and 
make good all claims and demands whatsoever 
under or by virtue of the policy ; and that no- 
proprietor of the company should be in anywise 
subject or liable to any claims, nor in anywise 
charged, by reason of the policy, beyond the 
amount of his shares in the capital stock of the 
company, it being one of the original and funda- 
mental principles of the company that the 
responsibility of the individual proprietors should 
in all cases, and under all circumstances, be 
limited to their respective shares in the capital 
stock.” Averment, that in consideration that 
the plaintiff paid the premium for the insurance 
of 1,100/., and undertook to perform all things in 
the policy on the part of the assured to be per- 
formed, the defendants promised him that they 
would become insurers, and perform all things in 
the policy on their part as insurers to be per- 
formed ; and the defendants became insurers, 
and subscribed the policy. The declaration 
averred a loss ; that the capital stock and funds 
of the company were sufiicient to pay the 1,100/., 
but that the defendants had not paid. On the 
trial the plaintiff put in the deed of settlement 
of the company and the policy, and proved that 
the defendants were shareholders, and one of 
them, G., a director in the company. The deed 
of settlement recited that the company was 
formed for the purpose of effecting insurances on 
vessels, and that it wms agreed that the capital 
should consist of 1,000,000/. in 100/. shares ; that 
the business of the company might be carried on, 
although the whole of the capital of the company 
was not subscribed for ; that the direction of the 
affair should be confided to a board of directors, 
who had power to make calls ; that every policy 
should be signed by three directors, and they 
should be indemnified out of the funds of the 
company for ah liabilities ; that the directors^ 
should cause it to be stated in every policy that 
the subscribed capital of 1,000,000/. and the 
funds of the company should alone be liable to 
make good all claims upon the company in 
respect of such policy ; that the directors signing 
the policy should not be responsible to a greater 
extent than the funds in their hantls or ]xwver ; 
and that no proprietor should be liable beyond 
the amount of the unpaid part of his shares. 
The policy purported to be made between tlm 
company and the assuj’ed, and W'as signed by 
three directors of the company, none of wdrom 
were defendants. Evidence wuis also given that 
only 75,000 shares had been subscribed for, of 
which 5,000 W'ere held by the defendants ajid 
others at the time of the commencement of the 
suit, the remainder having become forfeited; 
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that calls had been made to the extent of 25?. pex* 
share; and that the company^ had ceased to 
underwrite policies. On behalf of G-. it was 
proved that the company had not at the time of 
the loss, nor since, any available funds in their 
hands wherewith to satisfy the plaintiffs claim : 
— Held, first, that the policy amounted to a joint 
contract that the company should pay out of 
their capital stock. v. Doiodcill^ 18 

-Q. B. 2 ; 21 L. J., Q. B. 98 ; 16 Jur. 462— Ex. Ch. 

Held, secondly, that the declaration shewed a 
joint promise by the defendants, and was there- 
fore good. Jh. 

Past Shareholders.] — A company compulsorily 
registered under ’ s. 209 of the Companies Act, 
1862, is in the same position as a company 
voluntarily registered under that act, and has all 
the benefits and is subject to all the liabilities 
which other companies have or are subject to 
under the act, and is therefore afiected by the 
provisions of s. 38. Rammy's Case, 46 L. J., 
Oh. 411 ; 35 L. T. 654 ; 25 W. E. 279— C. A. 

Therefore a shareholder in an insurance com- 
pany, compulsorily registered under s. 209, who 
has transferred his shares within a year before 
the presentation of a petition to wind up the 
company, is liable to be placed on the B. list ^ of 
contributories as a past member under s. 38, 
although that section applies in terms only to 
companies formed under the act. Ih. 

Where Transfer.] — The deed of settlement of 
an insurance society, originally registered under 
the Industrial and Provident Societies Acts, and 
established primarily for the purpose of efiecting 
insurances against sickness and infirmity and on 
lives, after stating the objects of the society, 
continued as follows: “And generally to make 
and eft'ect insurances against all and every kind 
of risk, special or general, which may be effected 
according to law.” The society, after confining 
its operations to life insurance for twelve years, 
commenced a fire insurance business in a separate 
department, the capital of which was raised by 
the issue of B. shares. Afterwards, under the 
belief that such issue ■was ultra vires, the fire 
business was made over to a new company, the 
B. shares being cancelled, and shares in the new 
company being allotted to the B. shareholders in 
lieu thereof. The new company was subse- 
quently wound up : — Held, that the carrying on 
cf a fire insurance business by the original 
society was not ultra vires ; that the issue of the 
B. shares was valid ; and that the B. shareholders 
were liable in the winding-up to contribute as 
past members. Norimeh Prondent Imiirance 
jSodehi, In re, BaWs Case, 47 L. J., Ch. 601 ; 8 
Oh. 1)'. 334 ; 38 L. T. 267 ; 26 W. E. 441— 0. A. 

Exchanging Shares for those in Hew Company 
— Other Shares paid in Cash.] — The deed of 
.settlement of an insurance association, dated in 
1856, contained clauses empowering the directors, 
with the sanction of general meetings, to purchase 
shares on behalf of the association ; and to dis- 
solve the association, and transfer the business to 
any other insurance company. The association 
was never registered ; and, in 1858, it was resolved 
that the business should be transferred to a com- 
pany ; each proprietor in the association to have 
the option, either of being repaid in money the 
amount he had paid upon his association shares, 
-or to have the company’s shares allotted to him 
in lieu of his association shares. The transfer 


having been effected by deed, and the company 
and the association being both afterwards in 
liquidation :— Held, that a shareholder in the 
association who had for some of his association 
shares received the company’s shares, and for 
others cash, was liable to be retained on the list 
of contributories of the association. Bank of 
London Assurance AssociaUon, In re, Barfs Case, 

L. E. 10 Eq. 622 ; 23 L. T. 305 ; 18 W. E. 977. 

Inrolment by Company of Persons ceasing to 
be Members — Hon-inrolment.]— In 1844 the 
European Life Assurance Company obtained an 
act conferring on it certain powers, and enacting 
that when any persons should cease to be share- 
holders of the company, or when any other 
persons should be admitted as shai’cholders of the 
company, the company should within six months 
from the happening of such event cause to be 
inrolled in the High Court of Chancery_ a 
memorial of the name, residence, and description 
of every person so ceasing to be a shareholder, 
and of every person so admitted to be a member 
of the company, and that until such inrolment 
the persons whose names should appear in the 
then last inrolled memorial should be liable to 
all legal proceedings under the act as existing 
shareholders of the company, and should be 
entitled to be reimbursed out of the funds or 
property of the company for all losses sustained 
in consequence. In 1858 arrangements were 
made for the transfer of the business and assets 
of the European Company to the People’s Provi- 
dent Society, and a deed of amalgamation was 
executed, whereby, in pursuance of these arrange- 
ments, the European Company transferred its 
business and assets to the People’s Society, which 
covenanted to pay and satisfy the debts and 
liabilities of the European Company and to 
indemnify the shareholders of the European 
Company in respect thereof. Some of the share- 
holders of the European Company received 8?. 
per share, and the rest (except five) received 
shares in the People’s Society in respect of their 
shares in the European Company. In considera- 
tion thereof they transferred their shares in the 
European Company to the general manager of 
the People’s Society. 1). was one of the share- 
holders who thus transferred his four shares, for 
which he received 8Z. a share. Ho memorial of 
the transfer was ever inrolled in chaiiceiy, nor 
was it registered in the books of the company. 
The European Company was ordered to be wound 
up, and D.’s name, which appeared in the last 
inrolled memorial in respect of the four shares, 
was placed on the list of contributories : — Held, 
that there was nothing in the act of 1844 which 
made D. liable to be a contributory in the 
winding-up of the company, and that he was 
entitled to have his name removed from the list 
of contributories. Ewropeayi Assurance Society 
ArhUratiiou Acts, In re, Donum, s Case, 45 L. J., Ch. 
801 ; 3 Ch. H. 21 ; 34 L. T. 929—0. A. 

Company not liable as Shareholder of Com- 
pany bought up.] — The B. N. company was an 
insurance company established with lOZ. shares 
under a deed of settlement which provided that 
every instrument whereby the company became 
liable to pay money should contain a clause 
limiting the liability of shareholders to the 
amount payable on their shares. The deed con- 
tained a power to the company, with the sanc- 
tion of an extraordinary general meeting, to 
purchase the business of any other company of 
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a similar nature, upon such terms as the meeting 
should think fit. The company resolved to pur- 
chase the business of the B. 0. company, an 
insurance company whose capital was divided 
into 50Z. shares, on each of which U. had been 
paid, and whose deed of settlement contained no 
power to sell the business. The transaction was 
completed by purchasing the shares of the B. C. 
company, which were transferred to various 
officers of the B. ISF. company. Subsequently a 
deed was executed by which these transferees 
transferred their shares to the B. K. company, 
and thereupon that company was entered on the 
register of shareholders of the B. C. company, 
and remained so registered for some years. This 
deed was never sanctioned by a general meeting 
of the B. N. shareholders. An order having been 
made for winding up the B. C. company : — Held, 
that the transfer of the shares to the B. com- 
pany was ultra vires and invalid, and that the 
B. N. company could not be placed on the list of 
contributories of the B. C. company. British 
Commercial Insurance Co. v. British Nation 
Life Assurance Associatmu 48 L. J., Ch. 118 ; 8 
Ch. I). 679 ; 89 L. T. 136 ; 27 W. B, 88—0. A. 

Liability of Shareholders and participating 
Policy-holders inter se.] — The articles of asso- 
ciation of an unlimited mutual insurance society 
provided that the company should at first con- 
sist of two classes of members, namely, share- 
holders, so long as there should be any, and 
assurance members, who were policy-holders with 
participation in the profits and registered as 
members ; and that when the sha, reholders should 
be paid off under the scheme provided for, then 
the company should consist of assurance mem- 
bers only. The shareholders were to have 6Z. 
per cent, on their paid-up calls, and every three 
years the profits wnre to be calculated, and one- 
fourth paid to the shareholders, and the other 
three-fourths carried to the assurance fund and 
appropriated by way of bonus to the policies of 
the participating policy-holders who had paid 
five years’ premiums. The company was wound 
up before the shareholders had been paid off, and 
the participating policy-holders were declared 
by the court to be contributories Held, that 
, although the participating policy-holders were 
members and contributories under the special 
terms of the articles, they could not be called 
upon to contribute until the shareholders had 
been exhausted. The presumption of law that in 
the absence of express stipulation, partners must 
share losses in the same proportion as they share 
profits, held not to apply to such a case, the 
assured members having no direct participation 
in profits. Albion Life Assurance Society, In re, 
16 Ch. D. S3 ; 43 L. T. 523 ; 29 W. II. 109—0. A. 

Policy-holderwho has Assigned.] — ^^Vhere 

the constitution of a life insurance society was 
such that participating policy-holders were 
liable as contributories after shareholders, it 
was held on tiie construction of the articles that 
a policy-holder who had assigned his policy 
before the winding-up was not liable as a contri- 
butory, although no other person had been made 
liable to contribute in respect of his policy in 
his stead. Albion Life Assuratwe Society, In re, 
Broion, Bic jpamte, 50 L. J., Gh. 714 ; 18 Ch. B. 
639 ; 45 L. T. 269 ; 30 W. li. 30. 

Limitation of Liability — Constructive 

Notice.] — In consequence of a decision that the 


H. society' (now in course of being wound up) 
had not been acting ultra vires in entering into 
“ treaty ” agreements, and that the R. company 
were entitled to prove for their claim in respect of 
a transaction of that nature, the official liquidator 
of the K. society applied by summons for an 
order that no call should be made in respect of 
such claim upon any of the contributories of the 
H. society who had paid up the full amount of 
their shares, nor upon any of such contributories 
beyond the amount unpaid of their shares 
Held, that on the face of the contracts' no 
limitation of liability was expressed, neither 
could it be inferred by intendment of law ; and 
that the doctrine of constructive notice could 
not be extended to cover such a case as the 
present .* — Held, also, that the shareholders in 
the H. society were liable for the full amount of 
the claim ; and that not only was the capital 
stock of the K. society liable for those sums, but 
that the liability was one which, until those 
sums were paid, must be without limit. Norwich 
Eg/uitaMe Fire Assurance Society, In re, 58 
L- T. 35. 

c. Claim and Pkoop op Policy-Holders. 

Claims— When accruing.] — ^llie policies of a 
company provided that the funds and property 
of the company, “ after satisfying all assurances 
granted by the society previously payable, and 
all other prior charges on such funds on 
property,” should alone be liable for payment of 
the sum assured, and that no member of the 
company should be liable for it beyond the 
amount unpaid on his shares. An order having 
been made for winding up the company : — Held, 
that a sum which had become Juayable on a 
policy before the commencement of the winding- 
I up, but had not been paid, had no priority over 
the claims of ])olicy-hoIders, the moneys assured 
by whose policies had not become payable. 
International Life Assurance Society, In re, 
MLccf^s Claim, L. E. 5 Ch. 424 ; 23 L. T. 38 ; 
18W. E. 794. 

The holder of a fire policy issued by a fire 
insurance company is entitled, upon the com- 
pany being ordered to be wound up, to prove in 
the winding-up for the full amount of loss 
; covered by the policy and sustained by him 
through a fire which has occurred in the course 
of the winding-up although after the date of the 
winding-up order, and whether the time limited 
for sending in claims in the winding-up has 
expired or not : — ^A fortiori, a claim on account 
of a fire which has occurred after the presenta- 
tion of the petition but before the oixler to wind 
up, is entitled to proof. Northern Counties of 
England Fire Insurance Co,, In re, Macfarlunes 
Claim, 50 L. J., Ch. 273 ; 17 Ch. D. 337 ; 44 
L. T. 299. 

The winding-up of an insurance company 
renders it impossible for the eompany to perform 
its contract with the policy-holder, who is there- 
fore entitled to claim damages for the breach of 
such contract; and such claim is unafiected by 
the nonpayment on his part of the premiums 
payable after the presentation of the ])etition. 
Albert Life Assurance Co.^ In re, Coohe and 
Edwards^ Case, 39 L. J., Ch. 257 ; L. E. 9 Eq. 
703 ; 22 L. T. 92 ; 18 Nf. E. 426. 

Amount— Terms and Priorities.] — In the 
winding-up of a life assurance company, a 
policy-holder wilT be allowed to prove for such 
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sums as would be cbargecl for the issue of a “upon'^^the lo^°of a ship 

poliov on the same terms as the old poh y _ < • Held that the policy-holder was 

ieldou, by a company -bose^ Sn^ 

and circumstances are as nearly as po^smie ^ . . paid premiums. Proffms Asm- 

shnilar to those of the company m bqmM P. parte, 39 L. J-, Ch. 

f V'ohTs/hf W f ’o97“”' Investment of Premiums to meet Claims.]- 

itrt^dpating 5oKolS are to have the ^ contract by an 
benefit of any bonus declared before the wind- insurers that a , PJ‘’P“* ^ 

iTio* uD- blit 111 estimating the value of their premiums shall be invested and app -1 - 

polici"es,they aro not to be considered entitled to Ll enforce- 

time^of daim being sent in is to fix the able by the policy-holders npon the 
value of each debt. If an assured life drops insolvency. British 

;to c?“enrin, the death of the assured j,orf Farias and ^^%lUall s Ckums^ 

may be used as evidence of the value of the l. J., Ch. 318. 
nolicy at the time of claim. ^ 

A policv-holder whose debt has matured before 
the winding-up, but has not been paid, is not Othek Matters. 

entitled to priority. Ib. ^ . « i 

The liability of the shareholders in an insu- European Arbitration^ Act.]— 

ranee company on the policiesdhey issued was European Arbitration Act, 1875, it was 

limited by the terms of the policies to the sub- regards any determination or 


eiintiea ro priuntj. ^ 

The liability of the shareholders in an insu- European Arbitration^ A.ct.]— 

ranee company on the policiesdhey issued was European Arbitration Act, 1875, it was 

limited by the terms of the policies to the sub- ^ ^ regards any determination or 

scribed capital :~Held, that the cessation of emcr passing of the 

business and winding-up of the company v appeal should lie therefrom unless the 

not a breach of contract, so as to make the share- J expressly certified in writing that by 

holders liable in full as for damages, for the difierences between previous decisions 

value of such policies. Ib. i -i on matters of principle it wms desirable that an 

An assurance company having been ordered^ ^ ^ anneal should be brought : — Held, that a formal 
be wound up: — Held, that a certificate from the arbitrator, and not sx mere 

entitled to prove for the sum which a expression of opinion, was necessary to give the 

assurance office, having the same rate ot t - q Appeal inrisdictioii ; and that difierences 


entitled to prove for the sum which a expression of opinion, was necessary to give the 

assurance office, having the same rate ot t - Qenrt of Appeal inrisdictioii ; and that difierences 
miums and the same extent of between previous decisions referred to decisions 

capital as the company m liquidation, vouKi pegging of the act. British Com meroial 

require him to pay, in oreler to lumrmw^Co. v. BrUA Firtiun Life Assurance 


require mm tu pcij, .ixi. v/xviv... -n.. j. 

of the same amount and under the same con- 
ditions at the same premium. L^ngUsh Afsu- 
ranee Co., In re,IIoUicb-s Case,^2 l^^^ ; 

L. II. 11 Eq. 72 ; 26 L. T. 415 ; 20 W. E. 567. 


berore-riie pussuig ui. txiw ~ - 

Insurwnm Co. v. British 
Association, 48 L. J., Ch. 118 ; S Ch. D. b/3 , 
L.T. 136: 27 W. E. 88-C. A. 


L.E.14Eq.72; 26L.T.410; .u w.xx.om. ^^aok 

, ^ , of Securities.]— By an agreement between three 

Policy-holders— General Creditors.]— By the (-pi-potcrs of the Albert Company and three 
policies of an insurance company it was de- qq^potors of the Western Society, it was agreed 
clai-ed that the stock and funds of the company company should take upon itself all the 

should he subject and liable to pay the sum pj^pipties of the society, and that in considera- 
assured, with a proviso that the stock and funds undertaking the society shouict 

of the companv should he alone liable, and that ^^.j^-^^gfpj, ^o the company all the funds and 
no member of the company should be mdi- p^.pppj^ty of the society. Amongst the latter 
vidually liable beyond the amount of his share ^ ^.^,pipP p^d been taken iii the name 

in. the capital stock : — Held, that these policies ^ trustee for the society ; mortgages which had 
did not give the assured a charge on the funds of made to trustees for the society to secure 

the company, so as to entitle them to sums advanced by the society to mortgagor ; 


lUfci CUUqmJUL^y, nu ao ivx ^ SUIUS aaVLUlceu UJ Uiiv:; ..v. o ' 

over its general creditors. State Fire Insurance re-assurance policies 'vvbich bad been eliecteci 
Co., In re, 1 De G. J. & S. 634 ; 2 N. E. 565 ; 33 p ^p^ society with other assurance companies 
L. J., Gh. 123 ; 11 W. E. 1011. ou the lives of their own policy-holders, m order 

to cover xiart of their liability. On the execution 

set-off of Policy-holders.]-A policy-holder «£ th® 

borrowed from the company in which his life re-assurance policies w^eie , hnd iiot since 

was insured a sum of money, and deposited his l®as® 

policy with the company as security for the been, assigned to the ®®.“P“y- ^^7“^ ?L 

amount so borrowed. The company was being holders of the sooie^ did ^ tho^company, 
wound up, and the policy-holder carried in his company as then clebtors Ay fTf A’ 

clnini for the ascertainetl value of his policy, and afterwards the society, weie ordered to be 
The claim was allowed, and the policy-holder 

therohv became an admitted creditor of the ‘I™.® m- ° ie 

company for the amount of his claim :-Held, society was not (^ntitled, on the pimcipie or ^ 

that thh policy-holder could not set off hisnlaim for unpaid coimiW 

against the company against the sum wdiich he back to him by the hqtiidatois ot tne P. ^ 

SZnwed Ambhl company. AlleH Wc A.^Z.^^To Z co» 

Assurance Co., In re, Parlbifs Case, 40 L. J., Ch. which had been handed - lYf^sfern life 
3(t0 ; 19 W. R. 615-L.JJ. MUrt Me A,me-miee. 

The official liquidators of an assurance com- 19 w’k 321. ■ ’ 

pauy ax-lmitted that a certain amount was due 1 L. E. 11 Eq. Ih"* , 23 L. 1. i-O , i. vv. . 


INBUEAN CE — Insurance Companies, 


Liquidator not entitled to Ibeuefit of Ee-insu- 
rauce.] — Held, also, that the liquidator of the 
society was not entitled, on any principle analo- 
gous to the right of a surety who discharges the 
debt of his principal, to the benefit of the re- 
assurance policies. Ih. 

Life Insurance Company — Deposit Money — 
Change of Investment — Jurisdiction.] — The 

court has power, under rule 4 of the Board of 
Trade Eules of 1872, to authorise an Investment 
in annuities (class B) of the East Indian Bail way 
Company of moneys deposited in court by an 
insurance company under the provisions of the 
Life Assurance Companies Act, 1870. Blue 
Mihhon Life Assuranoe Co., In re, 59 L. J., Ch, 
276 ; 61 L. T. 660 ; 38 W. B. lOL 

Deposit of Fund in Court — Payment out.] — 

Where a petition is presented under the Life 
Assurance Companies Acts, 1870, 1871, and 1872, 
for payment out of court to the company of the 
statutory deposit of 20,000?., the petition must 
contain a statement of rule 6 of the Board of 
Trade Buies, 1872, Avhich provides for payment 
out of the deposit money so soon as it is proved 
to the satisfaction of the court that the life 
assurance fund of the company, in respect of 
which the deposit was made, amounts to the sum 
of 40,000?. Le Plmiix, In re, 58 L. T. 512. 


as bonuses in addition to the sums insured, or 
was applied in reduction of premiums, or was 
carried over to the credit of the members of 
the company : — Held, that this surplus did not 
constitute profits or gains liable to be assessed 
to income tax. jVeto Yoj'k Life Insuranoe Co. 

V. Styles, 14 App. Cas. 381 ; 59 L. J., Q. B. 291 ; 
61 L. T. 201--H. L. (E.) 

Profits and G-ains’’ — Interest arising 

from Investments.] — The amount of interest 
arising from investments made by an insurance 
company for the purpose of carrying on their 
business on which income tax had been deducted 
at its source amounted to more than the profits 
of the company for the year of assessment, but 
the company had during the j^ear received interest 
from investments on which income tax had not 
been deducted at its source :-~Held, that under 
s. 102 of the Income Tax Act, 1842 (5 & 6 Viet, 
c. 35), and schedule B. of s. 2 of the Income Tax 
Act, 1853 (16 &: 17 Viet. c. 34), the company 
were liable to pay income tax on the interest 
from which income tax had not been deducted 
at its source. Last v. Ijon ckm Assurance Corjjora- 
tlon (10 App. Cas. 438) considered. Clerical, 
3[edical, and General Life Assu7*ance Society v. 
Carter, 58 L. J., Q. B. 224 ; 22 Q. B. D. 444 ; 37 

W. B. 346 ; 53 J. P. 276— C. A. 

See also Bevenue. 


Letters of Administration — Presumption of I 
Death — Kotioe to Insurance Company.] — Where 
the estate of a person whose death the court were 
asked to presume consisted in part of a policy of 
assurance on his life, the court ordered that 
.notice of the application should be given to the 
insurance company. Barber, In goods of, 11 
P. D. 78 ; 56 L. T. 894 ; 35 W. B. 80. 

Income Tax — “Profits and Gains” — Bonuses 
to Participating Policy-holders.] — A life insu- 
rance company issued “ participating policies,” 
according to the terms of which any surplus 
which existed at the end of each quinquennial 
period in the hands of the company, after paj^- 
ment of policies falling due during such period, 
and provision for outstanding liabilities, was 
dealt with as follows : two-thirds of the surplus 
went to the policy-holders, who received paj^- 
ment thereof either by way of bonus or abate- 
ment of premiums ; the remaining third of the 
surplus went to the company, who bore the whole 
expenses of the business, the portion remaining 
after payment of expenses constituting the only 
profit available for division : — Held (by Lords 
Blackburn and Fitzgerald, Lord Bramwell diss.), 
that the two-thirds returned to the policy-holders 
were “annual profits or gains” and assessable to 
income tax. LastY. London Assurance Corjwra^ 
Mon, 55 L. J., Q. B. 92; 10 App. Cas. 438 ; 53 
L. T. 634 ; 34 W. R. 233 ; 50 J. P. 116— H. L. 
(E.) 

Annual Profits and Gains — Mutual Insurance 
Company — Bonuses.] — The appellant company 
carried on the biisiness of a mutual life insurance 
company. There were no shares or shareholders, 
and the members of the company were the 
policy-holders. The premiums paid by them 
were calculated at a rate which left a surplus 
after providing for the yearly expenditure, and 
this surplus was either returned to the assured 


VI. FOBEICN COMPANIES. 

Commencing Business in the United Kingdom 
— Payment out of Deposit — ^Accumulation Fund 
in Foreign Country.] — In the case of a petition 
presented under the Life Assurance Companies 
Acts, 1870 and 1872, and the Board of Trade 
rules made in pursuance of these acts, praying 
for payment out “to the depositors of 20,000?. 
required to be deposited in court by a foreign 
life assurance company before commencing 
business in this country,” the court will make 
the order prayed for, notwithstanding that the 
Life Assurance Companies Act, 1870, s. 3, enacts 
that the deposit shall be returned to the com- 
pany. The life assurance fund of 40,000?. required 
by the section to have been accumulated prior to 
the return of the deposit may consist of accumu- 
lations already existing abroad, and arising from 
the original business of the company. Colonial 
Mutiicd Life Assurance Society, In re, 21 Ch. B. 
837 ; 46 L. T. 282 ; 30 W. R. 458. 


VII. ACTIONS BY. 

DisquaMcatiou of Company.] — A company 
registered under 7 & 8 Viet. c. 110, established 
for the following purposes : — The granting of 
policies upon lives or survivorships, the gi'anting 
of annuities and sums during sickness, and the 
granting of loans at a limited rate of interest, was 
not disqualified, by reason of the enactments 
contained in 20 & 21 Viet. c. 14, ss. 27, 28, from 
suing either at law or in equity, unless registered 
under 19 & 20 Viet. c. 47, and 20 & 21 Viet. c. 14. 
London and Bromneial Provident Society v. 
Ashton, 12 0. B. (K.S.) 709, 723 ; 7 L. T. 530 ; 11 
W. R. 152 — Ex. Ch. Overruling London Mone- 
tary Advance Co, v. Smith, 3 H. & N. 543. 

Subrogation.] — vendor contracted with a 
purchaser for the sale, at a specified sum, of a 
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house, which had been insured by the vendor 
with an insurance company against fire. The 
contract contained no reference to the insurance. 
After the date of the contract, but before the 

date fixed for completion, the house was damaged 
by fire, and the vendor received the insui’ance 
mone^^ from the company. The purchase was 
afterwards completed, and the purchase-money 
agreed upon without any abatement on account 
of the damage by fire, was paid to the vendor : — 
Held, in an action by the company against the 
vendor, that the company were entitled to 
recover a sum equal to the insurance money 
from the vendor for their ovm benefit. Castcl- 
lain V. Preston^ 52 L. J., Q. B. 366 ; 11 Q. B. D. 
380 ; 49 L. T. 29 ; 31 W. R. 557— C. A. 

R. G. M. 


3. 

4. 

5. 

6 . 
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INTEREST. 

A. Allowance of. 

1. Ill General^ 155. 

2. Under 3 & 4 Will. 4, 6*. 42, 5. 28, 165. 

On Judgments — See Judgment. 

On Costs—See Costs. 

On SolicltoSs Bill— See Solicitor. 

On Legacies — See Executor and 

Administrator — ^Will. 

On Instirance Policies — See Insurance. 

8. On Mortgages — See Mortgage. 

9. On Bonds — See Heed and Bond. 

10. On Sales of Land— See Vendor and 

Purchaser — Lands Clauses Act. 

11. On Bills of Exchange — See Bills of 

Exchange. 

12. 071 Annuities — See Annuity. 

13. On Tahing Accounts — See Partnership 

—Accounts and Inquiries. 

14. Parties in Fuhicumj Belation — See 

Executor— Principal and Agent 
—Trust and Trustee. 

15. On Bills of Sale— See Bills op Sale. 

16. In Other Cases—^QO, respective titles. 

B. Rate and Computation, 169. 

C. Compound Interest, 172. 

D. By what Law Governed, 175. 

E. Payment of, when an Acenowlbdgment 

OF ' D '& BT—See Limitations, Statute 
op. 

F. Usurious— Fraud— Usury. 

A. ALLOWANCE OF. 

1. In General. 

The law of England does not aUow interest 
except by statute, or contract, or the law merchant. 
Gosman, In re, 50 L. J., Ch. 624 ; 17 Ch. D. 771 ; 
45 L. T. 267 ; 29 W. R. 793—0. A. 

Interest is only allowed at common law upon 
mercantile securities, or where there has been an 
e^rpress promise to pay interest, or- where such 
promise is to be implied from the u^age of trade 
(as in case of bids of exchange), or other circum- 


stances. Foster v. Weston, 4 M. & P. 589 ; 6 
Bing. 709 ; 8 L. J. (O.S.) 0. P. 295. S. P., Higgins 
V. Sergeant, 3 D. & R. 613 ; 2 L. J. (o.S.) K. B 33. 

Interest given at hw upon a written under- 
taking to pay, or notes payable on a day certain i 
not upon notes payable at a day uncertain, shop- 
debts, &c. Parher v. Hutchinson, 3 Yes. 13o. 

S. P., Page v. Heivniaui, 9 B. & C. 378 ; 4 M. & Ry. 
305 ; 7 L. J. (O.S.) K. B. 267. 

No Mention in Contract.] — The contract 
between a railway company and a contractor 
provided that payments should be made monthly, 
as the works proceeded, on the certificates of the 
company’s engineer. There was no stipulation 
in the contract in reference to the payment of 
interest to the contractor on any sums due, but 
not paid to him. The contractor made a demand 
in writing for a sum as the balance clue to him, 
and claimed interest thereon ; — Held, that the 
contractor was not entitled to interest under the 
contract, there being no express stipulation on 
the part of the company to pay any. Hill v. 
South Staffordshire By-, 43 L. J., Ch. 566 ; L. R. 
18 Eq. 154. 

A. gave a warrant of attorney to confess ]udg- 
meiit for 2,000Z. to B., to secure payment of four 
bills of exchange drawn the same day by him 
upon, and accepted by, A., and judgment was 
entered up and registered the next day. The 
bills were renewed and deposited by B. with a. 
creditor of his own, to secure 1,200Z., with a 
memorandum stating that the bills were secured 
by a judgment, but not making mention of inte- 
rest or the rate of interest. Interest was paid to 
the creditor by B. for ten years at the rate of 
12Z. 10.?. per cent, per annum : — Held, that as no 
interest was mentioned in the memorandum, it 
was to he taken to refer to the principal money 
alone, and that the memorandum created a new 
contract. Hodge, Ex gmi'te, 26 L. J., Bk. 77 — 
L.J. 

No Objection to Notice on Contract — Promise 
to Pay.] — The fact that a customer makes no 
objection to an account upon which is a notice 
that interest will be charged after one year’s 
credit, is not sufficient evidence of a promise to 
pay the interest charged therein. Edivards, In. re, 
Wllliayns v. Trench, 61 L. J., Ch. 22 ; 65 L. T, 
453. 


On Instalments.] — A., being indebted to B., in 
800Z. on a stated account, entered into articles 
for the payment of this debt by instalments of 
80Z. per annum ; A., afterwards by deed, created 
a term of years for the payment of his debts out 
of the rents and profits of his estate, but not by 
sale or mortgage ; only two of these instalments, 
being paid, a bill was brought for recovering the 
rest, and on a question whether they carried 
interest, it was held they did ; and they were 
accordingly decreed to be paid with interest, at 
4 per cent. Kildare (^Countess') v. HojJSO'yi, 4 
Bro. P. C. 550. 

Interest allowed upon a written agreement to- 
pay by instalments. Parher v. Hutchinson, 3- 
Yes. 133. 

Whether Contract implied.] — There is no rule 
of law that, upon a contract for the payment of 
money on a day certain with interest at a fixed 
rate, down to that day, a further contract for the 
continuance of the same rate of interest is to be 
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implied. Oool’^ y. F'owle?% 4:3 L. J., Ch. 855 ; L. R. 
7H. L. 27. 

An implied contract to pay interest may be 
raised from the dealings between the parties, as 
where the debtor has been in the habit of paying 
interest upon such or similar securities. Willmms, 
Ex 1 Rose, 399. 

Interest is not allowable by law upon money 
lent generally, without a contract for it expressed, 
or to be implied from the usage of trade, or from 
special circumstances, or from written securities 
for the payment of the principal at a given time. 
Caltm V. Bragg., 15 East, 223 ; 13 R. R, 451. 
S. P., Shaio V. 'Piet cm. 7 D. & R. 201 ; 4B. & G. 
715 ; 4 L. J. (O.S.) K. B. 29 ; 28 R. R. 455. 

A simple contract debt does not carry interest, 
unless by virtue of some contract express or 
implied, and, therefore, where one partner was 
indebted to another for money drawn out of the 
firm, and there was no evidence of any contract 
or custom of dealing ; — Held, that he could not 
be charged with interest in a suit for the adminis- 
tration of the latter’s estate. Rhodes v. Rhodes, 
Johns. 653 ; 29 L. J,, Ch. 418 ; 6 Jur. (K.S.) 600 ; 
8 W. R. 204. 

To an action for money lent and for interest, 
the defendant pleaded, as to the money lent, that 
originally no interest was payable to the plain- 
tifii’s testator, but that afterwards it wns agreed 
that the defendant should pay interest, and 
should not be required to pay the principal until 
the expiration of six months’ notice by the tes- 
tator requiring payment, and that no such notice 
had been given. The defendant and the testator 
were merchants, and in 1847 the defendant was 
indebted to the testator in a balance, which was 
thus stated, in a letter sent by the testator to 
the defendant in January, 1847 : — 

£ d. 

“ Balance, as by my book 749 8 7 

Eeduct, as allowed 464 16 6 

£284 12 1 


The balance settled as due by jmu to me payable 
in the course of the present year, without in- 
terest.” To this statement the defendant assented. 
There was evidence of a usage amongst merchants 
to pay interest upon balances. In June, 1848, 
the testator agreed not to require payment of the 
principal until the expiration of six months’ 
notice of payment : — Held, that as by the terms 
of the testator’s letter, and by the mercantile 
usage, interest was payable at the end of 1847, 
there was no consideration for the testator’s 
agreement not to require payment until after six 
months’ notice, and that the plea was not sup- 
ported. Orme v. Galloway, 9 Ex. 544 ; 2 C. L. R. 
480 ; 23 L. J., Ex. 118 ; 2 W. R. 263. 

The defendant wrote to his receiver and pro- 
fessional agent, “ If you will remit the 400!., I 


can give you a note for it when you come to 
London ” ; the money was remitted, but no note 
given; — Held, that a special contract must be 
implied, and interest was allowed. Rhoades v. 

(ZwyQ, 2 Beav. 359. 

— Acquiescence.] — Interest was decreed on 
the balance of an account not signed by the party 
charged, where its correctness appeared to have 
been acquiesced in, and dealings between the 
parties had continued without impeaching its 
accuracy. Bean v. Smith, Wall. Lyn. 261. 

forbearance.] — An averment that money 

was forborne at interest implies an agreement to 


pav interest for the forbearance. Laioless v. 

Ir. R. 5 G. L. 190. 

A declaration against an executor contained^ 
with counts charging him in his representative 
character, a count which stated that “ the defen- 
dant, as such executor,” “was indebted to the- 
plaintiff in 2007. for interest for the forbearance 
at interest by the plaintifi to the defendant as 
executor, at his request, of moneys due from the 
defendant as executor to the plaintiff ” Held, on 
special demurrer, that the words “ at his request” 
were material, and could not be rejected ; that they 
shewed a personal contract on the part of the 
defendant with the plaintiff. Bignell v. Bdr'piery 
7 D. & L. 243 ; 4 Ex. 773. 

A widow, being pressed to pay M. a debt 
owing from her deceased husband to the deceased 
husband of M., signed and gave to M.’s attqniey 
the following note, addressed to the attorney : 

“ I beg you will not proceed against me for M. 
for the sum of 1007. and interest, which I owe 
her ; and I will pay the interest, amounting to 
97., due on the 23rd of December, and the prin- 
cipal, as soon as I am able ” : — Held, that this- 
did not support a count for interest upon, and 
forbearance by M. to the widow, at her request, 
of moneys owing from her to M. Peteh v. Lyonj 
9 Q. B. 147 ; 15 L. J., Q. B. 393. 

Effect of Delay.] — Where a pecuniary claim 
has been left by the creditor for years unascer- 
tained and unexamined, the debtor having 
alwaj^s been ready and willing to meet the 
demand Held, that the right to interest on the 
principal sum did not commence until after the 
debt had been established, and tlie precise 
amount settled. Caledonian Ry, v. Carniiekael^, 
L. R. 2 H. L. (Sc.) 56. 

Interest refused upon a stale demand. Merry 
V. Rj/ves, 1 Eden, 1. See Purcell v. Blemier- 
has.wtt, 3 Jo. ifc Lat. 24 ; 9 Ir. Eq. R. 103. 

If a creditor had been delayed in thci recovery 
of his debt, by another creditor procuring the 
appointment of a receiver over the debtor’s 
property, such delay will not give him a right to 
interest. Stirling v. Wynne, 1 Jones, 51. 

Where excessive prices are charged for work, 
on account of slow and precarious payment, no 
interest ought to be allowed, for interest is only 
allowed to supply the want of prompt payment. 
Marlborough (^Buhel) v. Strong, 4 Bro. P. C. 539. 

Where a creditor, with the view of a speedy 
payment, agreed to accept 47. per cent, interest 
— Held, that mere delay in the payment did not 
entitle him to charge 57., the evidence failing to 
shew that the delay was attributable to miscon- 
duct on the part of the debtor. Soott v. Sande- 
1 Macq. H. L. 293. 

An owner of ironworks engaged a manager, 
and verbally agreed to pay him 7^ per cent, of 
the profits, to be made up to 5007. in any year in 
which the profits should be less than that sum. 
For several years he was paid at the rate of 5007., 
but it turned out that in some of the years the 
percentage of profits exceeded 5007. ; and a sum 
consisting of the total of these overbalances had 
been found due to him: — Held, that, in the 
absence of fraud, he was not entitled to interest 
on each overbalance as from, the year in which it 
was ascertained, but only to interest from the 
time of demand. Rishton v. Grissell, L. R. 10 
Eq. 393 ; 18 W. R. 821, 

Where a claim for interest does not rest o^i 
the express contract, as in the case of a bill of 
exchange not carrying interest on the face of it, 



INTEEEST— of. 


dilii^ence to procure payment of the debt seems 
to be a condition to the claim. Lamg v. bt07i(.^ 
M. & M. 229, n. S. P., Cameron v. bmitn, i 
B.'&Ald. 308; 20 11. E. 444. 


i 




statute-barred Debt.]— If a party is barred 
from recovering the principal, he is equally 
barred from recovering interest, which is an 
accessory only, and must follow the nature or 
the principal. Clarh v. Alcxandei^ 8 bcott q| 
<S.E.) 147 13 L. J., C. P. 133. S. P., « 

Wtl.5Q.B.297; 19L.J.,Q.B.405; 14Jm-.761. g, 
Payment of a debt barred by the statute does 
not revive the party’s claim for interest thereon, 
^Collyer v. WiMocIi, 12 Moore, 557; 4 Bing. 313 ; 

5 L. J. (O.S.) C. P. 181. C( 

By Way of Damages.]— Interest cannot be 3 
allowed by way of damages unless it appear on a 
the face of the instrument that interest was b 
intended to be paid, or unless it be implied from b 
the usage of trade, and neither alternative applied u 
to the award. L. C. D. v. S, R By^ ^ 
63 L. J., Ch. 93 ; [1893] A. C. 429 ; 1 R. 275 ; 69 v 
L. T. 637 ; 58 J. P. 36— H. L. (E.) n 

When a person borrows money for a certain v 
period, with interest at a certain rate down to the I 
dav named, a contract for payment of interest a,t 
that rate after the day named is not to be implied, s 
The principal and interest, if not^ then paid, c 
become a debt, and any allowance for its detention o 
or nonpayment made by any tribunal before a 
which the payment may be sought, is in the li 
nature of damages, not of interest. Cook v. c 
Fowler, 43 L. J., Ch. 855 ; L. B. 7 H. L. 27. J 
Interest can be demanded only in virtue of a J 
contract, or where the principal money has been 
wrongfully withheld. Per Lord Westbuiy. c 
CaJedordan By. v. Carmichael, L. B. 2 H. L. ^ 

(Sc.) 56. .oc 1 • i 

The defendant agreed with the plaintiff, his ( 
tenant of a mill, to purchase at a proper valuation J 
at the expiration of the tenancy some machinery 
which the plaintiff was setting up in the mill, < 
nothing being*said about interest on the purchase- i 
money. The tenancy expired at Michaelmas, 
1885. The defendant refused to purchase the : 
machinery, and in February, - 1887, the plaintiff 
commenced an action for specific performance, 
not specifically mentioning in his statement of 
claim either interest or damages. The action 
was dismissed, but in November, 1888, the Court 
of Appeal reversed this decision and gave^ a 
judgment directing a reference to an official 
referee to ascertain the value, and ordering the 
defendant to pay it wdien ascertained. The 
question as to interest was not raised- The 
plaintiff applied to vary the minutes by directing 
the defendant to pay the value with interest from 
Michaelmas, 1885. The court made the order for 
payment of interest only from the referee’s report, 
nncl declined to decide anything further on that 
application, but gave leave to the plaintiff if so 
advised to apply after the report for payment of 
prior interest. The report was made in Feb- 
ruary, 1889, and the plaintiff then applied to] 
the court to order interest from Michaelmas, 
1835 : — Held, that the plaintiff was entitled, by 
’way of damages for delay, to interest at 4L per 
cent, on the amount of the valuation from Lady 
Day, 1886, on which day the defendant had 
taken possession, the plaintiff having up to that 
time .remained in possession rent free as care- 
tcdvcr. Mar,^h v, Jones, 40 Ch. D. 563 ; 60 L. T, 
610— C. A. 

By a decree made in 1871 the defendants were 


declared to be liable in respect of oeitain 
minerals removed by them from under adeeming 
land of the plaintiffs, and an inquiry was directed 
as to the quantity of minerals taken, and their 
value, with an allowance for the cost of cai lying 
to the pit’s month, but none for working. _ After 
the decree the defendants died. The inquiry 
was continued as against their representatives, 
and the official referee had reported the value 
of the minerals taken. On the further considera- 
tion of the suit the plaintiffs claimed to be 
entitled to interest on the sum named in the 
report, with half-yearly rests:— Held, (1) that 
the action must be treated as in the nature of an 
action for money had and received, and interest 
could not be given as damages under s. .29 ot 
3 & 4 Will. 4, c. 42, wdiich did not apply to sucb an 
action ; (2) that there was no fiduciary relation 
between the parties upon which the claim could 
be based ; (3) that the claim ought to have been 
made at the trial, so that directions might have 
been inserted in the decree as to hoiv the interest 
was to be ascertained, and it was too late ^to 
make it on the further consideration. Phillips 
V. Ilomfray, 59 L. J., Ch. 547 ; 44 Ch. D. 694 ; 62 
L. T. 897 ; 39 W. B. 45. 

Where the court holds that an applicant for 
shares in a company is entitled to have the 
contract to take shares rescinded on the ground 
of niisrepresentations in .. the prospectus, the 
applicant is entitled to a return of the deposit 
he has paid with interest at the rate of 4 per 
cent. Metropolitan Coal Consumers' As^wolatkm, 
In re, Wainwrifilils Case, 59 L. J., Ch. 281 ; 62 
L. T. 30 ; 1 Meg. 463. 

Interest, if it does not arise from contract, can 
only be awarded as damages for the wrongful 
withholding of money. WiMter^ v. British 
Empire Mutual life Assurance Society, 49 L. J., 

1 Ch. 769 ; 18 Ch. D. 169 ; 43 L. T. 229 ; 28 W. B. 

. 818— C. A. 

In whatever form a debt accrues, whether on 
, a contract bearing interest or otherwise,^ if it has 
. been wrongfully withheld from the plaintiff, he 
, using means to obtain it, the jury may give 
i interest upon it in the shape of damages for the 
1: unjust detention. Arnott v. Bedfern, 11 Moore, 

, 209 ; 3 Bing. 353 ; 2 Car. & P. 88 ; 4 L. J. (O.S.) 
e C. P. 89. 

1 In trover for a bill of exchange, the jury may, 
t if they think fit, include the amount of the 
% interest in the damages, and this although there 
1 is no mention of interest in the declaration, and 
e no special damage laid. Payne v. Pritchard, 2 
e Car. & P. 558. 

e Proceedings were taken under the Indian In- 
g solvency Act, 11 & 12 Viet. c. 21, and the 
n proceeds of certain goods claimed by the official 
>r assignee were paid by the assignee into the Bank 
t, of Bengal. In a suit in the High Court at 
it Calcutta ■ by A. against the assignee, claiming 
;o the proceeds of the goods paid into the Insolvent 
)f Court Field, on the court making a decree 
3 - in favour of A., that the High Court, being a 
:o court of law and equity, had power to award 
,s, interest on the amount, as against the official 
)y assignee. Miller y. Barlow, E. B. 3 P. C. 733 ; 
er 8 Moore, P. C. (N.S.) 127. 

ly Interest will as a matter of course be given 
id for the time that execution has been delayed 
at by proceedings in error. LancashBe and 
•e- Torhshirc By. v. Gidloia, 45 L. J., Ex. 
T. 625; L. B 7 H. L. 517; 32 L. T. 573; 24 

W. B. 144. 

sre Interest ordered to be paid upon a debt not 
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in its nature bearing interest, vexatiously with- 
held by a husband from the executor of his 
deceased wife. MercMth v. JBowen, 1 Keen, 
270. 

Payment for G-oods hy Bill of Exchange.] — 

Where goods are sold and delivered upon an 
agreement by the vendee to pay for them by a 
bill at a certain date, as interest would have run 
upon such bill if given, it may be recovered in an 
action for the price of the goods brought after 
the time when such bill would have become due ; 
and it may be recovered as part of the estimated 
value of the goods upon a count for goods sold 
and delivered. Marshall v. 13' East, 98 ; 

12 E. E. 310. S. P., Porter v. Palsgrave, 3 Camp. 
472. 

If goods are sold to be paid for by a bill of 
exchange, in an action by the vendor against 
the purchaser for not giving a bill accordingly, 
interest will be allowed from the time the bill, 
if given, would have become due, whether the 
defendant has or has not accepted the goods. 
Payee v. Warhurton, 2 Camp. 480. 

Where goods are sold and delivered, to be paid 
for by a bill at a certain date, if the bill is not 
given, interest on the price, from the time when 
the bill would have become due, may be re- 
covered as part of the estimated value of the 
goods, on a count for goods sold and delivered. 
Farr v. 3 M, & W. 25 ; 6 13. P. C. 163 ; 

Mur. & H. 274. 

Where goods were sold, to be paid for by a bill 
at a certain date, the price should bear interest 
from the day when the bill would have been due, 
and might be recovered as damages on a count 
for the nondelivery or nonpayment of the bill. 
Slack V. Loicell, 3 Taunt. 157. 

In January, 1837, a carriage was sold and 
delivered by the plaintiff to the defendant. In 
April following the defendant wrote to the 
plaintiff as follows : — “ The document you have 
sent me appears to be in the nature of a bill, 
and being payable to your order, is good in the 
market ; just what I wished to avoid. The docu- 
ment I have wished to give you was simply my 
promissory note, payable to yourself,” &c. ; — ! 
Held, that this was some evidence to go to the 
jury of an agreement to pay for the goods by a 
bill or a note, and therefore that the jury might 
give interest on the price as part of the damages. 
Paris V. Smyth, 8 M. & W. 399 ; 10 L. J., Ex. 473. 

The defendant wrote to his receiver and pro- 
fessional agent as follows If you will remit 
the 400Z. I can give you a note for it when you 
come to London.” The money was advanced, 
but no note was signed ; — Held, that a special 
contract must be inferred ; and that interest was 
payable by the defendant. Rhoades v. Selsey 
(^Lord), 2 Beav. 359. 

Agreement to Keturn Goods or Pay Interest.] 

—Where a defendant, who had contracted for 
jewellery, agreed to return it in a year, and if 
he did not do so, to pay a certain price for it, 
with interest ; and the jewellery not having 
been returned, the plaintiff brought an action 
for the amount, and 'the declaration contained 
counts for goods sold and delivered, and a count 
for interest on money due and forborne ; and 
the jury found a verdict for the sum demanded, 
with interest ; the court refused to disturb it, 
or order the damages to be reduced. Harrison 
V. Allen, 2 Bing. 4; 9 Moore, 28; 1 Car. P. 
235; 2L. J. (o.S.) G. P.97, 

YOL. vm. 


Stakeholder.] — The parties to a suit in equity 
restrained an insurance company to retain in its 
possession, during the progress of the suit, moneys 
due by the company to one of the parties 
Held, that the company was merely acting as 
stakeholder, and, in such capacity, was not 
liable to pay interest upon the said sums while 
so remaining in its possession. Faimer v. 
Farmer, 15 W. E. 371. 

Deposit at Bank.] — A banker was not (before 
3 & 4 Will. 4, c. 42, s. 28) liable to pay interest 
upon money deposited, although at the time of 
the deposit it had been declared, that interest 
should not be payable upon a certain event which 
did not happen. Fdwards v. Vere, 2 H. & M. 
120 ; 5 B. & Ad. 282 ; 2 L. J., K. B. 190. 

If the balance of a banking account remains 
overdue after the bankruptcy of the banker, his 
assignees are entitled to recover interest on such 
balance, as well for the period which has elapsed 
since the bankruptcy as for that which had 
elapsed before it. Pott v. Pecan, 8 Man. & Gr. 
604 ; 8 Scott (x.H.) 319; 13 L. J., C. P. 187 ; 
8 Jur. 560. S. C., at Kisi Prius, 1 Car. K. 335. 

Bank Notes.] — Interest was not allowed on the 
notes of a banking company where the notes 
were payable on demand, and no demand for 
payment had been made before the company was 
ordered to be wound up. Herefordshire Pankkig 
Co., In re, 36 L. J. Ch., 806 ; L. E. 2 Eq. 250‘; 
17 L. T. 58 ; 15 W. E. 1056. 

No Postponement of Demand.] — A stipulation 
to pay interest does not postpone the demand ; 
but it is to compel punctual payment, or to 
obtain compensation for the delay. Frankfort v.. 
Thoryie, 2 Ball & B. 381. 

Condition Precedent to Eurther Credit.]— A 

plaintiff agreed to supply the defendant with a 
quantity of bricks upon the following terms : 
terms of payment four months’ account, and at 
the end of four months a settlement shall be 
made, and eight months longer will be given on 
your paying interest on the amount, at the rate 
of ol. per cent. ; and if a further three months is 
required, it will be given on your paying the 
current rate of interest on the amount : — Held, 
that the payment of interest was not a condition 
precedent to the defendant’s having the eight 
months’ and three months’ further credit. Podd 
V. Porisford, 6 C. B. (N.s.) 324. 

Time of Payment for Goods.] — Though an 
agreement for the sale of goods, which were 
afterwards delivered, gives a certain day of 
payment for the price, interest does not run 
upon the sum due from that day. Gordon v 
Sioa7i, 12 East, 419; 2 Gamp. 429; H E. E. 
758, n. But see Chalie v.lbr/^ {Puke), 6 Esp. 45. 

In a contract for the sale of goods, if any 
particular time is limited for payment of the 
price, the vendor is entitled to interest on the 
price from that time. Mountford v, Willes, 
2 Bos. & P. 337. 

Contract of Indemnity.] — Two persons having 
jointly and severally granted an annuity, and 
mutually covenanted that each should pay one 
moiety, and indemnify the other against all 
“ actions, suits, costs, charges, damages, demands, 
sums of money and expenses,” which might ha 
incurred by reason of the nonpayment thereof, 
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one ^vho on the °4*moi6tf is not bafa 

made ijayments Sell t. aUo^ 

entitled to • 18 B B- 153. itsel 

Free, 1 Swan. 00 ; I lV ds. Cln ol 1^ y 

A.’ covenants t\f ‘^frinte e“t of S B. betv 

B. from certain debts, the ’ntaest t 

is afterwards obliged to pay , -b. 

the covenant to iJ 

of A. for the sums so paid “f f i pari 

with interest thereon. 

®°Luintf feeJiitled to interest upon the sum 'f^,e 
which he has ^ 2 acc 

his prw'CJPfl IfJ- JOB 242 ; 15 Jur. 86. not 

^•|he plaintiff (as ^ Se 

V i'K t«^>5 • 

Er,„Y« 5« s - " “&» S 

5rsrisr?te s««" x-iii « 

. ..w the CStT, and after several payments, 

the “ 

"I 

TSFOvedtobethocommon and almost 

invariablliMOtioeof bill ®7p'V’’eJtange vv 

T nriflfin not to indorse each biii or exciiai 
“ they have discounted for a customer when 3 
they rediscount it with their banteis, y 
give to the hankers a general griaranyjm all o 
bills which they rediscount with them . ? 

S when an accommodation bill is drawn mid o 
accepted for the purpose of raising money foi I 
tKawer and the acceptor, the dravyer m 1 
discounting the bill with biU 
city of London has an implied authoi it} non j 
the acceptor to deal with them in the ordinal} t 
course of their business, and, consequ^ently, tha^ 1 
the bill brokers haye an implied anthority from . 
the acceptor to make themselves liable on the 
hiU unde\’ their guarantee to their bankers, and 
are in the event of the bankruptcy of the 
acceptor, entitled to prove against his estate ; 
for what they have paid to the banker m 
rSpect of the bill under their guarantee. Held, 
alsi that the bill brokers are entitled to prove 
ao-ainst ihe estate of the acceptor for interest 
upon the amount which they 
their guarantee. Petre v. Dumomhe (2 L. M. 

107) and Jlitchmmi v, Stewart (3 Drew. 2/1) 
approved and followed. 

In re. 50 L. J . Ch, 18 ; 15 Oh. D. 400 ; 43 L. T. 

165 ; '29 W. E. 144-C. A. 

Agreement for Loan.]— An agreement for a 
loan! in-ovided that the borrower should pay to 
the lender interest on the sum agreed to he 
advanced, from a day specified imtil dhe com^^ 
pletioii of the loan, or until it should be broken 
off and such interest paid ; the loan haying been 
broken off and the interest left unpaid Held, 
that the borrower was only liable for interest 
down to the day of the breaking oil of the loan, 
Cairnes v. Paaihert^P^i E. 7- 0. L. 564. 


Account =tated,]-luy actoyjecoy^the 
balance of an accOT ^ t _ aoooixnt 

aUowed, unless „uo,ved on former 

itself that interest l^as been aU 
balances, which -pirn ■ . , j Thomj)Son, i 

between^ the parties. Au JM J. 

Camp. 52, n. , „ -hoUnce of accounts. 

Where money due on ^ b^® “ a 

is awarM to be on the 

cLSlr»"afterwards. PM^orn v. 

rJkingtmi, 3 Camp. i68- of an 

I lent. Blaney v. Hendrick, .B\. -61 . 3 vvils. 

1 an action upon an account stated between 

'} SteresTfi^f thrS^he iwokt^ was stated. 

^ 4™v"Xa“coySn!n^^^ 
r :C\Sr:p;n"r’gr^ sum 

^ SttuYuriu.. .«»«u .a-. 

it Om ielmnd v. Barker, Kidgw. 285. 


Work and labour.]— In an action for work 
•n/1 inhoiir and money paid, the jury nia} in 
?S^r tiScrcalonlatl interest on the money 
really advanced, but not on the damages for the 
work and labour, 'f relawney v. Humiui, 1 H. Bl. 

Although the jury on the execution of a writ 

ri" Sit 'ShV Swm <i.~4 

IW pei^^cent., in conformity with an agreement 
be ween the parties that snch deduction should 
be made for ready money, they may realloav the 
plaintiff a proportional part of that deduction, on 
Sianohoimd to be due to him, and which 
had remained for a considerable time unpaid. 
Mihom Y. Hayioard, 9 Price, lo4. 

Money had and received.]— Independently of 
; 3 & 4 Will. 4, c. 42, s. 28, interest is not reoovei- 
1 Lte in an actiou’for money had and receded. 

1 Fnilding v. Schroeder, 2 ScOut, 143, 2 ii =. 

, (N.C.) 77 ; 4 L. J.5 C. P. 290. 

t Money Paid.]-Wliere the plaintiff expends 
r money at the request of the defendant, he 
'. oanno\ recover interest, there as a contract 

) to pay it. Carr v. mmrde, i 
i Hicks V. Mareco, a G^v. & t, V 

?. Tapjpe7iden Randall^ 2 Bos. & P. 467 , 

662, 

a In Admiralty Division.]— In an action in the 

‘o Admiralty Division, which “““ 

le Judicature Acts, have been tried 
u- Court, the defendant made no objection to the 
m iurisdiction, and interest was, according, to the 
m mnetioo in the Admiralty registry, allowed on 
d the assessed damages from tlie f ^ 

St plaintiffs’ claim arose. In another action trans- 

n ferred by consent, after verdict for the plaintiff, 
’ 1 to the Admiralty Division for the assessment of 
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the damages by the registrar and merchants, the 
same practice was followed in regard to the 
interest : — Held, that interest on the damages 
ivas properly awarded by the registrar on the 
ground that the parties, in both cases, having 
proceeded on the understanding that the 
Admiralty practice should apply, had impliedly 
consented to abide by such practice. The Ger- 
t Tilde, The Baron Ahenlare, 13 P. D. 105 ; 59 
L. T. 251 ; 36 W. E. 616; 6 Asp. M. C. 315— C. A. 

Since the incorporation of the High Court of 
Admiralty in the High Court of Justice, an 
-awmrd of salvage is a judgment debt, and as such 
bears interest from the date of entry of judg- 
ment, the taxed costs bearing interest from the 
date of signing of the allocatur. The Jones 
Bi'others, 46 L. J., Adm. 75 ; 37 L. T. 164. 

In a collision action in rem not instituted till 
twelve years after the collision, the court allowed 
interest for twelve years on the damages 
awarded. The Kong Magnus, riSOl'l P. 223 ; 65 
L. T. 231. 

In all cases where the liability of the owner is 
limited, the court will give interest on the 
limited amount from the time of the collision. 
The Korthumlma, 39 L. J., xidm. 3 ; L. E. 3 Adm. 
6 ; 21 L. T. 681 ; IS W. E. 188. 


2. XJndee 3 & 4 Will. 4, c. 42, s. 28. 

Written Instrument must be the Contract.]— 

'The written instrument must be itself the contract 
by which the debt is payable, and, therefore, a 
written application for a loan till a fixed day, is 
not an instrument by virtue of which money is 
payable within the 3 &: 4 Will. 4, c. 42, s. 28, so as to 
enable a jury to give interest as damages, though 
the loan is made on the terms of the application. 
Taylor v. Holt, 3 H. & C. 452 ; 34 L. J., Ex. 1 ; 
11 L. T. 347 ; 13 W. E, 78. 

Sums certain Payable at a certain Time- 
Demand with notice that Interest will be 
claimed.] — An awmrd was made by which it was 
directed that monthly accounts should be made 
up and completed within a reasonable period and 
.as early as possible ; for example, the February 
.accounts were to be exchanged in May, and pay- 
ment of not less than 75 per cent, of the balance 
.appearing to be due on the face of the accounts 
-so exchanged wms to be made as soon after 
1st June as possible, and not later than 15th June. 
'The accounts were to be verified by the end of 
■June, and failing verification within two months 
from the date of the exchange, the payments on 
account were to cease until such verification was 
■completed : — Held, that interest could not be 
allowed under Lord Tenterden’s Act (3 k 4 
Will. 4, c. 42), s. 28, on the balances appearing to 
be due on the face of the accounts, as (i.) there 
w’as under the award no sum certain payable at 
a certain time by virtue of a written instrument ; 
(ii.) nothing had been done ecpiivaleiit to a 
demand for the amounts with notice that interest 
would be claimed. L. C. JD. By. v. S.B. Baj., 
63 L. J., Ch. 93 ; [1893] A. C. 429 ; 1 E. 275 ; 
69 L. T. 637 ; 58 J. P. 36— H. L. (E.) 

Intci'cst on sums of money cannot properly be 
.allowed^by a jury on the trial of an issue, under 
3 & 4 Will. 4, c. 42, s. 28, where the sums are 
not payable by virtue of any written instrument 
at a certain time, or where no demand of pay- 
ment in writh'ig within the meaning of the act 
has been made. Harper v. Williams, 4 Q. B. 
219 ; 12 L. J., Q. B., 227. 


Sum Payable at Time certain.]— By charter* 
party a ship was to load from the charterer’s 
agents, a full and complete lading, and proceed 
to London, and discharge there, a lump sum 
freight of 5,000^, to be paid after entire discharge 
and right delivery of the cargo, in cash, two 
months after the date of the ship’s report inwards 
at the custom-house : — Held, that the shipowner 
was not entitled to interest, as the principal sum 
was not payable at a time certain. Merehant 
Shippmq Co. v. Armitage, 43 L. J., Q. B. 24; 
L. E. 9 Q. B. 99 ; 29' L. T. 809 — Ex. Oh. 
Eeversing 22 W. E. 11. 8. P., L. C. 4’* J). By. v. 
S. B. Bnj,, supra. 

In order to entitle a creditor, under 3 & 4 
Will. 4, c. 42, s. 28, to interest on a debt from 
the time when the debt was payable, “if such 
debt be payable by virtue of some written 
instrument at a certain time,” it is not necessary 
that the day for the payment should be men- 
tioned in the instrument ; it is sufficient if a 
time or event be fixed, the date of which can be 
ascertained afterwards. Bmicoinloe v. Brighton 
Cluh and JVbrfolh Hotel Co., 44 L. J., Q. B. 216 ; 
L. E. 10 Q. B. 371 ; 32 L. T. 863 ; 23 W. E. 
795. 

Therefore, where a person supplied furniture 
on the written terms one- third in cash, and bills 
at six and twelve months for the balance 
Held, that the case was ■within the section, and 
he was entitled to interest on the one-third from 
the time the goods were delivered. lit. 

To entitle a jury to give interest as damages 
under 3 & 4 Will. 4, c. 42, s. 28, it is not neces- 
sary that the person claiming interest should 
have demanded payment of a sum certain at a 
time certain ; it is enough that the demand 
should be of a sum and at a time wdiich can be 
reasonably rendered certain. Geahe v. Boss, 44 
L. J., G. P. 315 ; 32 L. T, 666 ; 23 W. E. 658. 

The contract between a railway company and 
a contractor provided that payments should be 
made monthly, as the 'works proceeded, on the 
certificates of the compan3^’s engineer. There 
was no stipulation in the contract in reference 
to the payment of interest to the contractor on 
any sums due, but not paid to him. The con- 
tractor made a demand in writing for a sum as 
the balance due to him, and claimed interest 
thereon. His accounts wmre disputed, but on a 
bill filed by him against the company, the result 
shewed that he was entitled to a balance less 
than one-hah of the sum which he had claimed 
to be due from the company : — Held, that the 
contractor was not entitled to interest under 
3 & 4 Will. 4, c. 42, s. 28, the demand in writing 
for payment not being of a sum certain payable 
at a certain time. Hill v. South Staffordshire 
By., 43 L. J., Ch. 556 ; L. E. 18 Eq. 154. 

An instrument for securing mono}?' lent, where- 
by the borrower promised to pay the creditor 
135L in one month after his arrival in England, 
carries no interest. Page v. Newman, 4 M. k Ey. 
305 ; 9 B. & C. 378 ; 7 L. J. (o.S.) K. B. 267. 

A sum certain payable under a written instru- 
ment so many daj^s after death is a sum payable 
at a certain time within 3 & 4 Will. 4, c. 42, s.28, 
and therefore carries interest after the period 
fixed for payment has expired. Horner, In re, 
Iwohs Y. Horner, 65 L. J., Ch. 694 ; [1896] 2 Ch. 
188 ; 74 L. T. 686 ; 44 W. E. 556. 

Demand in Writing — ^What sufficient.] — In 
"May, 1872, a country solicitor commenced a suit 
against his London agent, claiming an account 
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and taxation of theKUs of 
The defendant filed his answer in Octotei, ib i , 

Ll thereby alleged a large balaiwe due to h ^ 
and claimed interest thereon. He had also, in 
1869. furnished the plaintiff unth “ “ g°“ 
which contained items for interest. 18'° 

COOT of the account was inclosed in a lettei 

wMch referred to the was 

formal demand of payment, ^nd which w^ 
signed by a firm of solicitors as his agente 
Held that neither the answer noi the lettei 
Sotein^he account was a sufficient demand in 
writing or notice -vrithin 8 & 4 ^ i . , • i ■ 'gf, . 
1F«M V. Eyre, 49 L. J- Ch. 6»i ; lo Ch. H.i.i< , 

4 0 T, nn K05 . 28 W. R. 712 — C. A. . « ,i 

A claim for interest made in a writ for the 
first time is not such a demand / 

interest as is required by s 28 ^ ^ ‘-cj 

c. 42. Bliymncy ^ f T &? • 

L. J., Q. B. 414 j 2i) Q. B. D. 146 , 63 L. 1. iu , 

‘^^'Hie^intifffta'ing for some years s^PP^d 
coal to an unregistered mining eenW, ^ 
a letter to the defendant, who was a shaieholde , 
containing the following passages. this 

my duty to write to you about my claim on this 
“Ua/y. They owe mo, ^r balance of^^eoal 
account and interest, ovei 1,1 OOf. . . . > 

must ask you the plain question, why is no* 
account paid ? . . . I must now give 3'°“ 
that if my account with this mine be not 
settled on or before the 1st day of Nove^to 
next, 1 shall instruct my solicitor to take the 
necessary proceedings to recover the money tins 
com^ owes me”1-~-Held, a sufficient demand 

wmn i & 4 Will. 4, c. 42, s. 28, to justi y a jury 
giving interest from • 

Goalie V. Moss, 44 L. J., C. 1 ♦ 61» ; 3-^ L. . > • 

"^More action brought, the plaintiff, by letter 
to the defendant, demanded repayment of the 
whole of the deposits which he had paid on 
shares in a company, which afterwards proved 
an abortive undertaking, adding that he should 
expect to be paid 5f. per cent, ^ 

time specified, which was prior to the date of the 
letter -—Held, a sufficient demand of payment 
within 3 & 4 Will. 4, c. 42, s 28, to entitle the 
iury to give interest from the date of the demand 
fmtil the time of payment. LmiAaUrmgh 
CLord) V. Mowatf, 4 El. & Bl. 1; 2 C. L. K. 
nSl ; 23 L. J., Q. B. 38 ; 18 Juit 1094 ; 2 W. R. 

568— Ex. Gh. 1 • 

An attorney may give notice that he will claim 
interest on his hill of costs delivered to his client 
from the date of the notice. Bemriyton v. 
mUlws, 1 M. & W. 48; 1 Tyr. & H. 322 ; 

D. 1^ C. 758 ; 5 X. J., Ex. 127. 

A notice of a call on a contributory under a 
voluntary wdiiding-up, under the supervision ot 
the court, stated that, if the call -was not paid at 
the time appointed, interest wmuld he charged 
thereon at the rate of 5 per cent. The articles 
provided for interest on calls : — Held, that the 
notice that interest would be charged came 
within 8 & 4 Will. 4, c. 42, s. 28 ; and the court 
ordered the contributory to pay the call with 
interest thereon up to the date of payment. 
Uniott, paHe, OtereM, Gnrney J)' 

36 L, J., Ch. 510 ; 1^. R. 4 Eq. 184 ; 16 L.a.228 ; 
15W. R. 617. ^ , 

A general intimation upon a tradesman s 
account that interest would he ^charged aftei 
one V ear's credit cannot be considered as refer- 
ring to each item in the account, .and is not a 


V. Trench, 61 L. J., Ch. 22 ; 6o L. 1. ^*>5. 


of.l— Interest at U. per cent, will 

equity, from the time when^tbe “omanu loi 
XX was made, under 3 & 4 Will. 4, c. 42, s. 28., 
MiUmay v. Methwn, 3 Drew. 91. 

At what Period to he Giveii.]^A ^^e^ara^ 

tion after reciting an agreement, dattxl 2 / th ot 
Ip ll 1840 between the plaintiff and f e en- 

the date hereof, for one whole yeai , 
eSto of that period (if the interest sha be 
thLi mid and no notice be then given to call in 
tte samei the 60i!. shaU continue m the hands 
of the defendant for another year, and so on 
froiu veav to year, until notice in writing shall, 
be riven by the plaintiff to call in the same ; 
rhnftwelve^ calendar months’ notice m writing 
shall irghmu to call in the 60f., and that, at the 
expiration of the notice, the same shall be paid 
by instalments of 10/. every third month, until 
the whole amount be paid, the 
10/ to be made at the expiration of fifteen 

months from the 'If ® of 

whole amount of 60/. shall be paid by the end of 
two years and six months from the date of the 
notice. The declaration stated that, on the, 
‘>9th of May, 1846, a notice m writing ot tiiat 
date was served upon the defendant, to call m 
the 60/., and alleged that, although tvyelve 
calendar months from the date ot 

notice had elapsed before action, and although 

six months from the expiration of f e twelve 
calendar months had also elapsed befoie the 
action, and although two mstalments had 
become due and payable from the defen lant, 
yet the defendant had not paid the two instal- 
ments Held, that the notice to pay the princi- 
pal sum might be given at any period of the, 
year, and that the payment ot the mstalmente 
was to be calculated from the date of the notice, 
and not from the end of the current year, under 
the agreement. Brown v. TlartiU, 2 Ex. o4j 
17 L. J., Ex. 278. 

In what Cases,]— By a decree made in 1871, 

the defendants were declared liable in respect ot 
coal wrongfully removed by them from under the 
land of the plaintiffs, and an inquiry was directed 
as to the quantity and value of the coal so taken. 
After the decree the defendants died, and me 
inquiry was continued against their representa- 
tives. In 1889 the official referee reported the 
value of the minerals taken. In 1890, on the 
further consideration of the action, the plamtitts- 
claimed to be entitled to interest on the amount 
so found -.—Held, first, that the action was not- 
an action for trover or trespass de bonis ^aspor- 
tatis, and that interest could not he c-iaimed 
under s. 29 of 3 & 4 Will. 4, c. 42 ; secondly, that 
assuming interest might have been awarded by 
the decree on the theory that this was an 
equitable action to compel a wrongdoer to account 
for benefits accruing to his estate by reason ot 
his yrrongful act, the plaintiffs’ claim was barred 
by lapse of time. Plullt]}ii v. IIom^'ray,ol E. Xy 
Ch. 210 ; [1892] 1 Ch. 465 ; 66 L. T. 657--C. A. 


S‘ 


169 


170 


INTBEE ST— ^ZZotcance of. 

3 & 4 Will. 4, c. 42, s. 28, does not apply to W. K. 44. And see Cleveland's {JOnhe) Estate^ 
OTits on bonds given to secure an annuity. In re, 65 L. J., Ch. 29; [1895] 2 Oh. 542; 13 
Cross Y. Bedin{ffield^2 Sim. 35 ; 10 L. J., Ch. 219. R. 715 ; 73 L. T. 313. S. P., Lanihevt, In re, 

The H. and S. railway company having 'Moore v. Middleton, 66 L. J., Ch. 624 ; [1897] 
-agreed to let its line to the N. E. company, 2 Ch. 169 ; 76 L. T. 752 ; 45 W. R. 661. 
which had taken possession under the agreement, Interest directed to be computed at 5 per 
filed a specific performance bill against it. Rent cent., the Lord Chancellor Bacon observing he 
was due from theN. E. company to the H. and S. had always been of opinion that a party with- 
company, and the lessee company gave the lessor holding money from a person entitled to it ought 
•company notice that the money would be paid to pay the person thus injured the interest which 
into court, whereupon the lessor company gave he might have made of it if it had been paid 
the lessee company notice that unless the amount before. Burnell v. Brown, 1 Jac. (fe Walk. 175 ; 
were paid, interest would be claimed under the 21 R. R. 136. 

'28th section of the statute 3 & 4 Will. 4, c. 42. Though by a deed 5Z. per cent, per annum was 
The defendants obtained ex parte an order that agreed to be allowed, yet it appearing that the 
they might be at liberty to pay the rent into money had been placed in the government 
'Court. The money was paid into court, and funds, which yielded but 4 per cent., the court 
the lessor company presented a petition for its reduced the interest to 4 per cent. Leolimere 
payment out, and that the lessee company v. Carlisle, 3 P. W. 227. 

should pay interest thereupon : — Held, that they A debt by covenant in marriage articles, and 
thereby obstructed the recovery of interest at no mention of interest, the court w^ould not 
law, and that the court had jurisdiction to order reduce it lower than 5 per cent. Swynfen v. 
payment of interest : — Held, also, that the lessor Sea-wen, 1 Ves. 99 ; Dick. 117. 
company was entitled to interest on the amount The testator covenanted to pay a sum of 
paid into court, as such payment (which was an money to trustees, on the trusts of his settle- 
abuse of the process of the court) had defeated ment. He made default : — Held, that his estate 
its right to interest under the statute, the 28th was liable to pay 4 and not 5 per cent, interest, 
-section giving a title to interest in respect of a Smith v. Copleston, 11 Beav. 482. 
debt for w'hich an action is brought. Hull and Interest decreed to the full amount produced 
Belhj By. v. B. My., 5 De G-. M. & G. 872 ; by a fund wrongfully withheld from the pro- 
24 L. J., *Ch. 109 ; 3 W. R. 129. prietor, at 4 per cent, upon a demand, estab- 

When by a contract a sum of money is lished as a debt against the funds of others, 
payable at a time certain, and upon a sum to Orford (Earl) v. Churchill, 3 Ves. & B. 59. 
be ascertained on a certain date, but a dispute Where a creditor, with the view of a speedy 
•occurs as to the amount which is settled by payment, agreed to accept 4L per cent, interest : 
the court, interest is payable under 3 & 4 Will. 4, — Held, that mere delay in the payment did not 


•c. 42. Macliintosh v. G. W. By., 4 Gifi;. 683. entitle him to charge ol. ; the evidence failing to 
Upon the winding-up of a company under the shew that the delay was attributable to miscon- 
direction of the court, interest w'ill be allowed duct on the part of the debtor. Scott y. Sandeman, 
on simple contract debts from the date of the 1 Macq. H. L. 293. 

•debt, out of calls made upon contributories, in 

any case where a jury might have given interest Special Rate for certain Time.] — An 

in the shape of damages, under 1 4 Will. 4, owner of a vessel mortgaged it as a security 

c. 42. Times Insurance Co., Ex parte, State Fire for a debt, with a proviso for redemption, on 
Insurance Co., In re, 34 L. J., Ch. 436 ; 10 Jur. payment of the principal and interest at the rate 
(N.s.) 1176 ; 11 L. T. 489 ; 13 AV. R. 152. of lOZ. per cent, in six months. The principal not 

Courts of equity are not limited by 3 & 4 having been paid at that time : — Held, that 
Viet. c. 42, s. 28, as to allowance of intere.st. 

Spartali v. Constadini, 20 W. R. 823 ; 21 W. R. 

116. 

B. RATE AND COMPUTATION. 200Z., wnth lOZ. per cent, interest: — Held, that 

the holder might recover interest at lOZ. per cent. 
Rate — Allowance by Court.] — There is no from the time when the bill became due, as well 
general rule as to the rate of interest the court as for the time during which it was running, 
will allow on repayment of consideration-money Keene v. Keene, 3 C. B. (N.S.) 144; 27 L. J., 
expressed in an absolute assignment, which is C. P. 88. 

, treated only as a security for such consideration- Although the rate of interest agreed on for 
money ; and where the assignee of a reversionary the time certain is usually adopted as the proper 
interest in a trust fund w’as the solicitor to the measure of the damages for the subsequent delay, 
-trust estate, and there was evidence of the assign- the tribunal may look at all the circumstances of 
ment haying been at an under value, the court the case, and award such a rate of interest as shall 
allowed interest at 5 per cent. U ns worth, hire, appear fair and reasonable. Cooh y. Fotoler, 

2 Drew. & Sm. 337 ; 13 W. R. 448. L. J., Ch. 855 ; L. R. 7 H. L. 27. 

Where default has been made in performance When the holder of a warrant of attorney to 
•of a covenant to pay a sum of money, the court enter judgment for a fixed sum on a day named, 
will allow interest at 5Z. per cent. Knapp v. with interest at the rate of 5Z. per cent, per month 
Burnahy, 30 L. J., Ch. 844 ; 5 L. T. 52 ; 9 \V. R. and costs, did notenter up judgment, and did not, 
765. the grantor of the instrument having died, make 

The usual rate at which interest ought to be any definite claim against his debtor’s estate for 
calculated in administration proceedings is now the space of four years and upwards : — Ueld, that 

3 per cent, per annum. The old rate of 4 per the tribunal before whom the claim at last came, 
•cent, ought to be abandoned. Goodenough, was justified in awarding by way of damages siiiih 
In re, Marland v, Williams, 65 L. J., Ch. 71 ; a rate of interest as the holder of the warrant of 
[1895] 2 Ch. 537 ; 13 R. 454 ; 73 L. T. 152 ; 44 attorney would have been entitled to, according 


fj 

ifelii' 


interest continued payable at the rate of lOZ. 
per cent. Morgan v. Jones, 8 Ex. 620 ; 22 L. J., 
E.X. 232. 

In an action against the drawer of a bill for 



— Rate and Computation. 

to the ovetinery ™lc of Court of Cham ftfSliS 


There is no rule of law that, upon to interest on each overbalance a 

tor the payment of money on a clay cetto , ascertained, but 

interest at a fixed rate, down to tna from the time of demand. 

Sr?her contract for the contlmrance of the same f^^m the^^^^ 32 ^^ 

rate of interest is to he implied. It). l written undertaking to pay J 


X?=tstoboimii5i: n. 

Admission of Bate by Dehtor-l-Wherea o? the demand, as at law, 

iSSi3SanWf o“sS Actmn on 

wl^rihe debtoi- acknowledged to be correc “XSteltTto^attime. ^ He did notdoso 

tncSt^’V-liXS' IrtimatingVe «as and 

r: ^rilst'^teif’s r ac"cf « ti%i: f “ 

of birthe debtor. Prtre v. D.nrombe 2 L. M. A P. D W .counted to a larger 


rate 01 inrerc»L. c. p rnprember, ana im. luuic, -- , 

of by thedebtor. J* 2 L. M.&. . D action amounted to a lai^ei 

107 ; 20 L. J-, Q- B- 2-12 ; lo Jui. 86. ^1^^^ WatMns v. 3forcjan, 6 Car. & P. 661. 

3 & 4 Will. 4, c. 42, s. 2®-]— Bute of ggotoh Judgment.]— Where a Scotch clooree 

interest payable under 3 & 1 Will. I, c. n*' -j’ ^aiiidged interest to be paid but did not fix 

W.E loidc. r& 1 B- 663; 4 Bing. 686 ; 6 L. J. 


fE 194-0. a: See 5.(7., in H.L. ante, coi itw. ^ & P.663; 4 : 

hfaStit of\^«i fofwI^V-lkr "• ^ "■ 


1 the aay 01 uiuicxuix. ^ 

& I-^. 663 ; 4 Bing. 686 ; b L. J . 


the amounr oi h uumrtixw - 

in an administration suit in equity, fiom t ie 
Hnirwhk the demand for interest was made, 
Indor 3 & 4 Will. 4, o. 28. Mlldmay v. Methuen, 
3 Drew. 91. 


c. COMPOUND INXEEEST. 

Contract or Custom. ]-There cunnot be a title 


o Jjrew. Vi.. nAntraCu or uumuiii.i — 

, r7,iK“!."S‘iKir|.t'fS Xi=r^T: s 

of 4 per cent, is a debt neces-sanly atta^cliod to Cl. A . • 

every iudgment debt, and recoverable at law as „ contract. ]— By tlielawof England, 

Ksa.^?K'sy»3S? sK 

it£S~ p£i.tSSrh.«« iuagn,»t „c.pt » to . 0.1 »o««». . x> r" 

debts were not !5.atisficd within the meaning of An' agrtoinent a priori that interest should 

92 (since repealed) of that act “WE bem Merest, is void\ but if made at the end of 

paid, and the assignee was ordeiedtopajmtorcrt be. ciamarty v. Lamctie,\ 

kfore handing over any surplus to the lop o theyea^ 

sentatives of the insolvent, leivis, Ex paite, ball i,. c. i,w. 

Clage:tt, In re, 36 W. E. 653— G. A. Business.]- If a party rtiew^s in an 

From Demand of Debt.]— Under a wi-itten con- 

tract for a sum of money, puyahle on demand, Eealii « interest every year and add that to the 
or a day certain, interest is m equity, as at Isu^ ute M i t^^^ y^^^ calculate upon the 

payable from the tme of demand mad , 1 1 , recover interest calculated in the 

the fixed period of payment; w ik the years subsequently to the 

cent, under u contract to pve promissoiy notes. sam_^^^^ y between the parties. 

On au-kiond bring withheldi^assigmee^ o^ered ° tov^r^'inteLt npon moneys 

Ip^hcaUon to it 

and verbally agre^ to ' „rinoiD'd in effecting insurances and other 

«f the profits, to be made up to 600Z. m any P“P“Bui ^ ^ 

Vear in which the profits should be Ess than mcioantdo bn. . ^ ^ t o B 

that sum. For several years he- was paid at and at the end of eveiy year 
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add the interest then due to the principal. 
Sruce^\ iQl, 

In 1817 the customer of a hank gave a mort- 
gage to the bankers to secure with interest at 
U. per cent., money due and to become due to 
them upon a running account, on which it had 
been usual to make annual rests, and charge 
compound interest upon the balances : — Held, 
that the bankers had no right to make rests after 
the relation of banker and customer had ceased, 
and that the mortgage was a security only for the 
balance due at the date of the assignment, with 
simple interest from that time at o?. per cent, 
per annum. Crosshill v. JBoioe7\ 32Beav. 86 ; 32 
L. J., Ch. 540 ; 9 Jur. (N.S.) 267 : 8 L. T. 135 ; 
11 W. E. 411. 

After an acquiescence in accounts annually 
fui’nished by bankers, an agreement, that the 
balance of principal and interest shall bear 
interest will be presumed. Clancavty v. Latouche, 

1 Ball &B. 429. 

The mode of taking bankers’ accounts with 
their customers is by charging interest on their 
advances, in a separate column up to the day of 
lodgment made, deducting the lodgment from 
the principal, and so on to the end of the year, 
when a rest is made ; the balance of principal 
and interest constituting the first item in the 
next account ; and from the long acquiescence 
in the accounts thus furnished, the annual 
balances directed to carry interest. Id. 420. 

A Scotchman in Calcutta opened an account 
with a banking and agency house there in 1786, 
and died in 1810, having been insane from 1793. 
A partner in the house, being in Scotland in 
1812, enclosed, in a letter to the customer’s 
relatives there, an account current with him from 
1787 to 1810, signed by the linn, bringing out 
annual balances in his favour, composed of 
annual accumulations of Indian interest, the last 
balance expressed “ to bear interest at 9 })er 
cent, per annum.” In 1885 the customer’s rela- 
tives obtained administration of his estate, and 
prosecuted actions which had been before com- 
menced in the Scotch courts, on the footing of 
the account, against another partner who joined 
the firm in 1793, and continued a partner through 
several changes till 1 820, when he retired to his 
estates in Scotland, and they claimed interest at 
9 per cent, upon the last balance in 1810, and 
upon the annual accumulations thereof since : — 
Held, that a debt was sufficiently constituted 
against the firm by the account rendered by 
them, together with interest at 9 per cent, on the 
last balance in 1810, down to final decree, and 
that one partner- was bound by the act of the 
firm ; but that the debt did not carry compound 
interest. Fergusson v. Fyffc. 8 Cl. & F. 121. 

S. opened an account with a bank and was 
allowed to overdraw on signing the following 
agreement : — “ In the event of my account being 
overdrawn it is understood that the account is to 
be subject to all charges and interest which may 
be charged by the bank from time to time on 
such account, and in the event of my death such 
interest and charges are to continue until tire 
account be paid off.” Compound interest was 
regularly chai’gcd by the bank with half-yearly 
rests and paid by S. for more than nine years 
until his death, accounts being regularly stated 
and settled between him and the bank : — Held, 
that there was an express contract that compound 
interest should be paid by S.’s executors on the 
balance due at his death, and that as the accounts 
were regularly stated and settled by S. with full 


iiLilfwl '!,'l * , i ' 


laiowledge of his rights, his executors could not 
be allovred to open the settled transactions. 
Stewart v. Stewart.^ L. E., Ir. 351. 

Where a deed is given as security for a fixed 
and definite sum, at a fixed rate of interest, and 
not for the general balance of a banking account, 
it is not open to the bank in the absence of 
express contract, contained in the deed itself or 
in some instrument of equal degree, to charge 
compound interest upon this sum or include it in 
the general banking account. Mos&e v. Salt (32 
Beav. 269), followed. Ih. 

In the course of accounts taken upon the 
footing of an agi-eement allowing interest, a 
balance was struck of the sum acknowledged 
to be due, including an item for compound 
interest : — Held, that this was not sufficient 
evidence of a settled dealing between the parties 
to found a charge for compound interest in the 
subsequent parts of the account. Page v. Froom.^ 

4 Cl. & F. 436. 

When allowed by Court.] — B. was a surety for 

A. , in a joint bond to C. and D,, for 180,000^., 
conditioned to pay 90,000L, with interest at 5 
per cent. By a counter bond of equal date, A. 
was bound to B. in a like penalty, with condition 
to indemnify B., his heirs, executors, &c., from 
payment of the said 90,000^. and interest, and 
from all damages he might sustain on account of 
the nonpayment of the said sum and interest. 
After the deaths of A. and B., the executors of 

B. were called upon and did pay to C. and D. 
22,0001., on account of the principal, and several 
large sums for interest on A.’s death. In a suit 
for the administration of A.’s estate, the court 
allowed the executors of B. to come in as creditors 
for the several sums so paid by them, and for 
interest on the 22,0001., but not for interest on 
the several sums of money paid for interest on 
the original debt. Jtiqlyy v. Macnamam, 2 Cox, 
415 ; 2 E. E. 92. 

Interest upon interest not given. IVai'mg v. 
CunUffe, 1 Yes. J, 99 ; 1 E. E. 88. 

Compound interest allowed by the court on 
sums paid by the tenant for life on renewals. 
Fighthigale v. Laicsori, 1 Bro. C. C. 440. 

Eule as to accumulation of interest upon 
interest, not to be broken through. Comdc v. 
Aclimd, Dick. 436. 

Interest computed on various sums reported 
due, and also small arrears (on other sums) and 
on costs. BleliJiani v. Cross, 2 Yes. 471. S, P., 
Keal V. Att.-Gen,., Mos. 246. 

Where a party holding property subject to a 
charge had been ordered, with his consent, to 
pay the amount into court, with the interest, on 
a certain day, and made default on the day, he 
was ordered to pay further interest on the prin- 
cipal only. WillhiSLm v. Clun'lcsworth, 2 Beav. 
470. 

Interest not to be allowed upon the interest of 
a bond debt computed in a report. Turner v. 
Turner, 1 Jac. & Walk.^ 39. 

The sale of a reversionary interest in chancery 
considered as the case of an expectant heir, forms 
an exception to the general rule, that for mere 
inadequacy of value a contract is not to be set 
aside. During the continuance of the same 
situation, acquiescence has no effect ; and the 
value is to be estimated at the time of the trans- 
action, not according to the event. Interest at 
52. per cent, upon the money advanced : Gomp^:>und 
interest refused. Qowland v. Do Far la, 17 Yes. 
20 ; 11 R. E. 9. 


Y ’ ' I . ii\‘i 
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Creditor’s herefcSries SoAily v . Bellamy 

oKSIoute heW teusLs repw^ntatives 2 intlreS'for loans advanced mthm 

of assignee of creditor, of personal estate of the ^ ne 

testator, consisting of securities taken her ^ sovereigns, by British subjects ‘tp^^eihatcd an 
name, and afterwards received ; and deci residing within such dominions, is not limited 

aecouU with interest for more than forty jeais lesiui 

Xn the balance of a settled account, composed P“ “”uo,v1d for a ship and cargo^ wrong- 
partly of interest, without proof being required „ ^ the defendant, and this being 

Kyagi’eement that such balance of principal Indies, Indian interest allowed, 

ITLiirest should carry interest. Bro^one v. ^ cLrge of the return. M;.ns v. 

Taite, 1 MoE. 397. Co. 1 P. W. 39.o 

compound interest at o P“ the East India Company having compelled 

each of the legacies from the biithdays ot ti e f „ ^ujety in India, by their power 

several legatees till their marriage or mapiitj payment ^ J i servants without an 
rsS--%-“d not merely to th%day of the over him as one of theii^ 

tesfator’s death. Arnolds. Arnold, 2 under harsh 

ciroumstaiices, he was restored to the same 

'SEE.K SS'r ”,%£ S; rS75;.”,.3 i“ 

n.5Ch.233; 18W.E.387. would not, upon the 


nf a firm of solicitors at a bankers' is nor sucn ^ ^iE ot exonange was "7”''*;rrv 

employment in business as will render a member Paris, and made rati 

of the firm liable to compound interest. II. drawer and aecepte^^^^^ hv ^ 

Trnder Awards.]-An award is not to be W^HeU that the de^ 


ITtiat^r Awards. —An awaixi is uuu tu . — ^leia, inai ^ 

impeached for allowing compound interest, for -js^giand, interest was v 

^nay be allowed in case of a contract for it and not the Erench law. Coopei i. 

either exnress or to be inferred from the natuie \Yalde(frai'e(^JElarr)'> 2 Beav. 28^. , 1 . f/% 

the dealings between the parties. Morgan v. {o the allowance of interest 

MatLr, 2 Ves. J. 15 ; 2 K. E. 163. the laws of other countries, see Amii., 1 Eq. Ahi. 

288 

At the time of his death a testator was 


Construction.]— Interest at the rate of 1 per death a testator was 

cent, per mensem to be calculated at the end ot i^^debted to a Hindoo banker for advances 
•each year, means interest calculated per mensem, purposes of the business in India, 

but payable per annum without ^ advances carrying ^^'i^erest at 12 per cent 

interest on monthly receipts. Mapudei ^anan testator died, and in ISbo the usual 

Mae V. Bijai Govind Sing, 2 Moore, P. C. 2o8. administration decree was made in an adinims- 
A correspondence took place between a mort- g^dt instituted in England by a legatee, 

gagee and a, mortgagor extending over a series Indian Statute of Limitations provides, 

of years, in which the mortgagee stated ms recovery of money lent or 

intention, if the interest upon the mo.rtgage debt maintained in any court 'within 

was not paid, to add it to the principal, and to British territories in India unless the same 

charge the same interest upon the amount as tire instituted within three years from the time 

mortgage bore. The mortgagor replied from ^ 1 ^^ Bebt became due. In 1870 tire banker 

time to time that he could irot pay the interest, ^ claim for the balance and principal 

and that it must be added to the claim ot the interest at 12 per cent, 

mortgagee :— Held, that it did not amouir o summons to disallow the claim -Held, 
an agreement to pay compound interest, and tire question must he governed by the lex 

claim of the mortgagee was not allowed. ^Bat, as the decree had operated as a 

Thompson Leith, 4 Jur. (N.S.) 1091. indgment in favour of creditors to the extent of 

preventing the time limited by the English 
D BY WHAT LAW GOVEBNED. statute from running, the claim must be aiiowea, 

jj. J5X vr xiA. ^ interest only at 4 per cent. Finch v. 

Lex Loci Contractus.] — Where a ^ 

exchange drawn at one place on a party at J. M. 


D. BY WHAT LAW GOVEPvNED. 

Lex Loci Contractus.] — Where a bill of 
exchange drawn at one place on a party at 
another, and in which no mention is made ot 
interest, is dishonoured, the amount of interest 
recoverable is to be calculated according to the 
lex loci contractus, i.e. of the place wdiere the 
bill was drawn ; and the rate of interest to be 
adopted in such a case is matter of law, for the 
direction of the judge to the jury. QMs v, 
Fremont, 9 Ex. 25 ; 22 L, J Ex. 302 ; 17 Jur. 
820 ; 1 W. IL 48-2. 


INTEELOCUTORY PRO- 
CEEDINGS. 

See PEACTIOE. 
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INTERNATIONAL LAW. 

I. SovBREj^^K States, their Rulers and 

Officers. 

Sovereign States and Sovereigns^ 178, 

,/■ ' h. Officers. 

1. Ambassador, 186. 

2. Other Officers, 187. 

c. Co7isnl^ 190. 

II. Revolt and Restoration, 192. 

III. Conquered States and Colonies, 194. 

IV. Persons. 

a. Alienage. 

1. General Principles, 196. 

2. Alien Friend, 199. 

3. Alien Enemy. 

(a) Contracts by and with, 201. 
iffi) Trading in Time of War, 202. 

(c) Licence to Trade 

(i.) Construction, 203. 

(ii.) Operation, 204. 

(iii.) Limitation of Time, 208. 
(iv.) How Proved, 210. 

(d) Proceedings by and against, 210. 

4. Naturalisation, 212. 

h. Ilushand and Wife and Divorce. 

1. Marriage, 215 

2. Marriage Settlement, 218. 

3. Equity to a Settlement, 222. 

4. Divorce, 228. 

5. Other Matters, 229. 

G. Legitimacy^ 230. 

d. G7mrdia7isMp of Infants^ 232. 

V. Domicil. 

a. General Principles^ 233. 

1). Of Origin^ 235. 

c. Change of Domicil^ 238. 

d. Of Married Wonie?i, 248. 

e. Difants, 249. 

f. Corporations^ 251. 

g. Talmig Service under the Crown, 252. 

h. Anglo- Didlaoi, 254. 

i. Other flatter s, 257. 

VI. Property. 

a. Principles Agiplicahle to Immovahle and 
Movable Property, 257. 
h. Immovahle Property, 259. 
c. Movable Property, 268. 

VII. Contracts. 

a. I7i General, 280. 

b. Particular Contracts, 282. 

c. Illegality, 288. 

d. Hoio Affiecied hy the lexfo7n, 290. 

e. Negotiable List r aments, 291. 

f. Other hlatters, 293. 

In Relation to Marriage— col. 215. 
With respect to Land — See col. 262. 
How Affected by Alienage — See IV. a. 

VIIL Torts, 295. 


IX. Jurisdiction of English Courts. 

a. In Genei^al, 297. 

b. Cou7*t of Chaiwery, 300. 

c. Co77imon Laio Courts, 315. 

d. Szcbmission to Dii'isdiction, 315. 

X. Procedure. 

a. Parties to Sue and he Sued, 317. 

b. Lex fold, 318. 

c. Evidence, 319. 

d. Other Matters, 321. 

XI. Foreign Judgment, 323. 

XII. Scotch and Irish Judgments. 

a. Scotch, 339. 

b. Irish, 341. 

XITI. Colonial Judgments, 343. 

1. SOVEREIGN STATES, THEIR RULERS 
I AND OE’FICERS. 

a. Sovereign States and Sovereigns. 

Sovereignty — Definition.] — In considering 
what power and jurisdiction is conceded to Great 
Britain within the territories of a foreign state, 
it must be borne in mind that in transactions, 
whether political or mercantile, a difference 
subsists between oriental and Christian states. 
Papayaiini v. Russian Steam Navigation and 
Tr'ading Co., or The Laconia, 11 Moore P. C. 
(N.s.) 161 ; 33 L. J., Adm. 11 ; 3 N. R. 219 ; 
9 Jur. (N.S.) 1160 ; 9 L. T. 37 ; 12.W. R. 90. 

No state can claim jurisdiction as a matter 
of right within the territorial limits of another 
independent state. Ib. 

Between two Christian states all claim to 
jurisdiction of any kind, or exemption from 
jurisdiction, must be founded on treaty, or 
engagements of similar validity ; but the same 
strict forms would not be required in the inter- 
course between a Christian and an oriental nation. 
Any mode of proof by which it was shewn that 
a privilege is conceded would be sufficient for the 
purpose. Ib. 

Consent may be expressed in various ways ; 
by constant usage, permitted and acquiesced 
in by the authorities of the state ; active assent, 
or silent acquiescence, where there is full know- 
ledge. Ib. 

The Ottoman government has acquiesced in 
allowing to the British government, within the 
Ottoman dominions, jurisdiction between British 
subjects and the subjects of other Christian 
states. Ib. 

Political treaties between a foreign state and 
subjects of the Crown of Great Britain, acting 
as an independent state under powers granted 
by charter and act of parliament, are not a 
subject of municipal jurisdiction ; therefore, a 
bill founded on such treaties by the Nabob of 
Arcot, against the East India Company, was 
dismissed, CcmiaUc {Nabob') v. East India Co., 
2 Ves. J. 56. And see Glasse v. Marshall, 15 
Sim. 71 ; 15 L. J., Gh. 25. 

Sovereignty — How Proved.] — A judicial court 
cannot take notice of a foreign government, not 
acknowledged by the government or country'*in 
which that court sits ; and the fact of acluiow- 
ledgment is matter of public notoriety. De7^7ie 
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{City-) T. Bmli of England, 7 Ves. 347 ; 7 R. E. 

certificate from the forei^ or colontel “ a ‘°f the 

office, as the easemay be, IS conclusneas to t e ,.^P courts: in which case the foreign 

status of sovereignty. t^igUU v. ^vf reign or state may be joined as a defendant, 

63 L. J., Q. B. 593 ; [1894] 1 Q.^ B. 149 . 9 Iv etor to the 


63 r i: a B.“593 ; [1894] ! Q. B. 149 ; 9 R. to aS any dairn to the 

IS': foS 

further tit. REVOLT AND RESTORATION, col. Pleading.]— In a suit against a sovereign 

192, post. is also a subject, the bill ’ipon 

foreign sovereign coming to EfSl^nd cannot be Saowter iKlngf supra 

made responsible in the courts there for acts _ 1 plea to the jurisdiction. 

done by him in 1“®, because the defeiulant, at the time of making the 

where abroad, e%’'eii if he is also a British bee. ^ ^ sovereim prince ; that the deed was 

who has taken the oath of aUegiance, and . , ^ withiir his dominions, and that, at 

England exercising his rights as such su^ect. of the action, he 

(f 'f . 2 entitled to all the rights pre- 

Cas. 1. Affirming 6 Benv. 1 ; 13 L. J., Ch. 107 , privileges appertaining to him as 

® Tim courts of this country have “O oompelled^'^^ansvmr^Tefore^ 

over an independent foreign sovereign, ^ t intsoever^— Held, that the plea wms bad for 

submits to the jurisdiction. w itatto" kat he was a sovereign prince at the 

0S«W««),63L.J.,Q.B..593; [1894]1Q.B.149, the aotion,‘ or of plea 

U.447; 70L.T.84; 58J P.224.-C A time of §_ Brwimicl (Euke), 10 

An action cannot he maintained m any ?, r < h . ifi L. J. Q. B. 300 ; 11 Jur. 801. 

court ap:amst a foreign potentate ^’plca Wthe East India Company to a bill for 

done or 'omitted to he done by him m Pub « ,n .^^co^tTled by the Nabob of Arcot, that by 

capacity as lepreseiitative of the nation op chaXs conflmed by act of parliament, they 

ho is the head ; and no English Jj' J , , , p certain powers, by virtue of which the acts 

diction to entertain any compla'nt® b‘“ In ^ overruled ; as it did not set forth the 

in that capacity. EelTaber^r Port^ig<digue^ contents of the charters and acts of parliament, 

V Q- ’ “cl shew what court had the proper juimliction. 

"^-Tli^couVi odthi « cannot interfere ^nat^ (Ealoh^J. f>Ma Co., 3 Bro. C.C. 
ivith the prerogative rights of the sovereign of 292. A7id see 1 Ves. J. 371. 

another country ; govern: Submission to Jurisdiction-Appearance.] 

cession had been gianted by the iuikisii gove fnvpicm soverei^’n prince, who was also an 

mont, for the formation of a company for the defendant to a suit, 

KE S™/..“S ,;^J5 2;4« c- 

s£“i“ys““-Mr.di 3ff.;h zs 

EK chTS ^1 -t 

andprivilegesgranted by the contract , Ihat^ the defendant had not, 

first company, yet, as it would be anmteifeience defence to the bill, 

with the sovereign rights of the government of by y Hanover (King\ supra. 

Turkey, the court would not interfere by injunc- B? unHViol {JDnU) . Ilam K, JJi i 


tion to restrain the proceedings of the second of 1— A forei^m sovereign who, for 

M».. J- ,k— p““< oAAe 3rp„p.,5,>..b,«.t. to 

w. B. «. titi-'fi-s..'” 

same footing with ordinary suitors as to the rules the appointment of new trustees 

‘3*^4 TL fTl^f t ;• Ttraf r^gmSTni^Ss^SSSt^^^^^^ 

V. ss?;i^;iSktsim oti h rih^rsLs 

T T ro Ch 43 • 27 li. K. 171 ; Jlothschild for damages for libel will be stiuck out. oouu 

y. sc. m. . 

To attempt to make a foreign sovereign or (>b jf- J ’ 

.state amenable to the jurisdiction of our^ courts 4G vv . K. b / u. A. 

would be ofienaive to the spirit and principles, of «« Privnfp Individual 1— Bub- 

“"Xr-iSESt » .‘.ES 

n •Fm’A’io"n <4nvpveip‘n or state has come into our and has entered into a contr. ’ ’ -i • ’n-n. 

eoLts to seek redress against a defendant ; in assumed name does not him“Se to 

which case the defendant may.flssert any cLaim to the aunsdictuwi, of such 

he has by way of counterclaim or cross action, 1 be sued in English couits foi the breach 
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contract. Migliell -v. More (Sulta7i% G'd L. J., proceedings in the original suit until a person 
Q. B. 593 ; [1894] 1 Q. B. 149 ;9 R. 447 ; 70 L. T. selected by him for the purposes of discovery, 
64 ; 58 J. P. 244— ‘0. A. and made a co-defendant to a cross-suit, appears. 

to such cross-suit. Costa Mi ecc (^Mejp'u'blio') y. 
Action by roreign Sovereign.] — A foreign Erlanger, 45 L. J., Ch. 145 ; 1 Ch. D. 171 ; 24 
sovereign prince may sue in this country in W. B. 151 — C. A. Reversing 33 L. T. 632. 
equity as well as at law in his political capacity. 

Spain {Mng') Y.IIuUet, 1 Cl. & F.333 ; 1 Bow & Transactions between.]— Transactions of in- 
01. 169. S. P., Austria (Emperor) v. Kossuth, 3 dependent sovereign states between each other 
Be G. F. & J. 217 ; 30 L. J.. Ch. 690 ; 7 Jur. (N.s.) are governed by other laws than those which 
639 ; 4 L. T. 274 ; 9 W. B.'712. municipal courts administer. Such courts have 

neither the means of decreeing what is right, nor 
— — Parties.] — To a bill filed by the charge the power of enforcing any decision which they 
d’affaires of the Brazilian government in this may make. Secretary of State for India y, 
country, in his own name, to restrain judgment Kaniachee Boye Saliaha, 13 Moore P. C. 22 ; 7 
creditors from issuing execution against certain Moore Ind. App. 476 ; 7 W. B. 722.^ S. P., 
furniture, upon which a sum of money had been natic (Nahoh) v. East India Co., 2 Ves. J. 56. ^ 
advanced by the Brazilian government, secured A bill filed by Charles, ex-Buke of Brunswick, 
by an unregistered bill of sale of the furniture, a against the King of Hanover (a subject of this, 
demurrer on the ground that the minister could realm), stated, that by a decree of the Germanic 
not sue in his own name was allowed. Penedo Biet, followed by a declaration of his Agnati, he 
(Baron) v. Mnson, 29 L. T. 452; 22 W. R. had been deposed, and his brother appointed 
103. successor, and that by an instrument signed by 

the reigning Buke, and by William IV. and his 

Procedure — lex fori.] — To attempt to brothers, the Buke of Cambridge had been 

make a foreign sovereign or state amenable to appointed guardian of the plaintiff’s fortunCj and 
the jurisdiction of our courts would be offensive the guardianship “ was to be legally established, 
to the spirit and principles of international law, in Brunswick, where it was to have its locality.” 
and, therefore, a foreign sovereign or state cannot That on the death of William lY. the King of 
be served with a writ or other process of our Hanover was appointed guardian, and possessed 
courts. The only apparent exceptions to this himself of the private property of the plaintiff, 
rule are— (1) where a foreign sovereign or state The bill alleged that the instrument was void, 
has come into our courts to seek redress against and prayed a declaration to that effect, and for 
a defendant ; in which case the defendant may an account : — Held, that the alleged acts, under 
assert any claim he has by way of counterclaim the instrument, were not such as rendered the 
or cross action, in order that complete justice defendant liable to be sued, or subject to the 
may be done ; (2) where both the plaintiff and jurisdiction of the court. Brunsivick (Duke) y^ 
a foreign sovereign or state have claims upon Ilamcer (King), 2 H. L. Cas. 1. 
funds in the hands of third persons within the 

jurisdiction of the English courts ; in which case Conventions between Nations as to Com- 

the foreign sovereign or state may be joined as a pensation.] — A., a British subject, claimed to be 
defendant, in order to be enabled to assert any entitled to compensation for losses suffered by 
claim to the funds in question. Strousherg v. him through confiscation of his property in the 


Costa Bica (Republic), 44 L. T. 199 ; 29 W. R. first French revolution. 


'overnments of. 



125— C. A. England and France entered into conventions 

A foreign sovereign may sue in this country, respecting compensation to be afforded to British 
both at law and in equity ; and, if he sues in subjects. The English government received all 
equity, he submits himself to the jurisdiction, the money agreed upon between the two govern- 
and a cross-bill may be filed against him, which ments as the amount of compensation, and 
he must answer on oath ; but a foreign sovereign undertook to satisfy all the claimants. The 59 
does not, by filing a bill in chancery against A., Geo. 3, c. 31, declared how claims were to be 
make himself liable to be sued in that court for preferred and liquidated. B. presented his claim 
an independent matter by B. Brunsivick [Duke to the commissioners, and adopted the modes of 
of) Y. Hanover (King), 2 H. L. Cas. 1. Prioleau proceeding provided by the act. His claim was- 
V. United States, 36 L. J., Ch. 36 ; L. R. 2 Eq. rejected. After payment of the claims, which 
659 ; 12 Jur. (N.s.) 724 ; 14 L. T. 700 ; 14 W. R. were established to the satisfaction of the com- 
1012. missioners, a surplus remained, which, in accord- 

A foreign prince, who comes voluntarily as a ance with the act, was paid over to the lords of 
suitor into a court of law in England, becomes the treasury. B. proceeded to make his claim 
subject as to all matters connected with that afresh, under a petition of right : — Held, that he 
suit to the jurisdiction of a court of equity, had no remedy except under the provisions of the 
Rothschild v. Portugal (Queeii), 3 Y. & C. 594. statute. Be Bode v. Reg. 3 H. L. Cas. 449. 

By 6 & 7 Viet. c. 79, s. 1, the articles of a con- 
Staying Action till Appointment of Person to vention between her majesty and the King of the 
give Bisco very.] — The proceedings in an original French, concerning the fisheries in the seas- 
suit by a foreign government were stayed until between the British islands and France, are 
the plaintiff in that suit had given the name or declared to have the force of law. By s. 11, 
names of pei’sons who could be made defendant all offences against the articles ^ committed by 
or defendants in a cross-suit by the same parties British subjects are to be determined by justices, 
against the foreign government, for the purpose of the peace, who are also empowered to award 
of making upon oath the discoverv required, compensation for the loss or damage caused by 
Peru (RepuUiG) v. Weguelin, 44 L. J., Ch. 583 ; the breach of any of the articles. By art. 25, 
L. R. 20 Eq, 140 ; 32 L. T. 426 ; 23 W. B. 776. trawl boats shall ^ keep at a distance of ttiree 
A defendant to a suit, brought by a sovereign miles from boats fishing with drift-nets. By art, 
state or corporation, has no right to a stay of ) 69, all transgressions of the regulations shall in 


’ i' ^ I 
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both countries be submitted *<> *1^® f^amnt t^sTue for’'the 

■jurisdiction of the ti-aunal or magistrate l^eld it had no jurisdiction to entertain 

•clesigiiated by law, who are to the^suit The Comtitution, 48 L. J., P- ^ 

ences and decide all contentions between P f) 39 • 40 L. T. 219 ; 27 W. E. 739. 

men of the same country, or between fishermen i . U. , *^0 x.. 

of the two countries; and by art. /O, the tiial ^ of ig^ar.]— An 

and judgment shall always^ talm place in mail-packet belonging to a foreign 

.■summary maimer. By art. 75, this tribuna y • and officered by him, cannot be pio- 

award damages for injuries, over and ^ cv ceeded^gainst in the Admiralty Coui:t, even by 

penalti^:-Held, tpt no action action i/rem, though the vessel is employed m 


awarci uauuigcs tui rxxj - . — , ^ ^ rpeded aeainst 111 me 

penalties :-Held, that no action couW be mam- cee^ ™ 

tained for an injury caused by a ^ic^ch of . ^ carrying passengers and goods for 

25, as exclusive jurisdiction was §" 0“ a consequence of the absolute mdepen- 

tribunal specified in the act. iteis ■ sovereign authority, and ot the 

yicAoUs, 18 Q. B. 882; 21 L. J., Q. B. 343, XUional comity which Muces every sove- 
16 Jur. 1165. reign state to respect the independence ot ovciy 

Rights Of-Protectmg.]-Courts of lawcannot hf courte mi/ oT its, 

take cognizance of acts of power ^ territorial jurisdiction over the person of any 

governments in matters of state aiisin^ o ^reign or ambassador, or over the public 

war, but they will preserve the privuUe lights of ^^ve g destined to 

.sovereign princes, if by so doing Ft/pubhc use, or over the property of any ambas- 

acts of the state are U* t j ^ador though such sovereign, ambassador, or 

Miijmidar Wadem- v J&id /"■’ property be within its territory, and therefore, 

Ch. 226 ; 7 Jur. (N.S.) 3o0 ; J ^ . E. 24/. bu/for the common agmement, subject to its 

__ Circulating Medium.] -The sovereign 

povver of every state has the right of issum^^^ trou-ht agrainstbhe property of a foreign , sove- 

for payment ot money, as part of the ciicuiatm^ Dio „ immunity of a public ship is not 

medium therein. Amtria. wt bV her Lino- used Lbordinately and partmlly 

3 De G. F. & .1. 217 ; 30 L. J., Ch. 690 ; 7 Jui. ost ^5 " n parlement Beige, 5 

<lt.S.) 639 ; 4 L. T. 94 ; 9 W. E. 712. , P D lb -“42 L T 273 ; 28 W. E. 642— C. A. 

Where, therefore, certain pei-sons resident in P. D. 1J7 , 4- L,. i. , 

this country, had “airafactured dociiments Removal of.]— The court has no jurisdic- 

which^ purported to be he note of a fo e gi ^ ^ 


such notes into it would cause grein - tkA P A 

his subjects, directed the manufacturers to del w 1/b o. a sovereign bought shells, made in 

up to be destroyed the notes, and the p ate f.om to an invention patented in 

which the notes had been manu « A. anus Fooland' The shells were brought to England to 

m-anted an injunction to restrain such peiso s J® J 

from manufacturing documents pmpoiting to . sovereign. The patentee brought an 

notes of that state. Ib. obtained an injunction restraining 

the invasion of a mere sovereign right of a foreign a^®" 

.sovereign. lo. wnc: thpn made by the master of the 

Held, also, that the court will not interfe affirmed on appeal, that, notwithstand- 

prevent the usein this countiy of the loyal the^^foreign sovereign should 

of a foreign state. Ib. be^at liberty to remove his shells. Ib. 

Property of.]— The court 'viB. the “stance property in hands of Agent.]— The court 

of a foreign sovereign in amity with this oountiy, , • a suit by an English citizen 

protect the property to lyhich ho is cntitlel . . ..miTist another En°-lish citizen, in whose hands 
sovereign, or of his sub 3 ccts, being represented n • , j subiect to the sole control at law 

by hiuT, where a damage to such , property is t® 

dbe or threatened by persons resident withm from Parting with the 

the jurisdiction of the “2;“^ fund upon the order of such foreign ambassador 

IS aUeged in the bdh goLrnment. ffladdoue v. .tou- Beg 

3 Dc G. F.A J - 217 . 80 E. J EU bJU , S L. J., Ch. 155 ; 9 Jur. (K.s.) 

7 Jnr. (N.S.) 639 , 4 L. 1. 274 , tu. , l T. 477 ; 11 Wh E. 180. 

went, w.as stranded on the coast of England. aUeges should be ,P |i 

She had a cargo of “®>7.f f ."% 3 1v ' E ^109 Cp., iJ^h-Ure v. 

alleged to belong to pnvate individual, of which L. 1. '“I . , , p, . f t/ J Qb 550; 26 

her government liad for public pm-pos^ charged H L- i46 , L. E. Ch. 

itself with the care and protection. Important L. T. boJ , 20 W. E. /dl. 

ni^d efficient salvage services were rendered to riVhtof a f oreimi srovernment 

oSaU of cS’fadn Ilf the SlvoTa^nsAL to revoke a concession cannot be questioned in 
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any legal proceedings in this country. JSat'mial celling half-yearly bonds,- which had been given 
Boli/man Co. v. Wilson, 5 App. Oas. 176 ; 43 L. T. up to it in exchange for bonds of a subsequent 
60 — H. L. (E.) loan, to the stipulated amount at the price at 

The court has no jurisdiction to interfere with which the subsequent loan was contracted, being 
the sovereign acts of a foreign government, a higher price than the price of the bonds of 
Crl.adsto7ieY. Ottoman Banli,! Hem. & M. 505 ; the first loan as quoted on the London Stock 
32 L. J., Oh. 228 ; 9 Jur. (N.S.) 246 ; 8 L. T. Exchange. Ih. 

162; 11 W. K. 460. The Mexican government having issued bonds. 

In the case of two inconsistent grants of the by wdiich they gave to the holders certain specified 
same subject-matter, by the same foreign sove- security for the due payment of capital and 
reign authority, the court cannot aid parties interest, and the interest upon these bonds having- 
claiming under the first grant, against claimants, become in arrear, issued new bonds in lieu of the 
though within the jurisdiction, acting under the payment of the overdue interest, but wnthout any 
second. Ih. specified security: — Held, that the new^ bonds- 

Perpetual injunction to restrain proceedings were mere accretions of the old, and that the 
against a Dane, for the seizure of property of holders of the former were entitled to the same 
English subjects in Iceland, the seizure being security as the holders of the latter. GuedallaY.. 
sanctioned by the Danish authorities. Blad v. v. Baring, 19 L. T. 597 ; 17 W. E. 253. 

3 Swan. 604 ; 19 E. E. 285. ^ ^ ^ n r . 

Employment of Agent.] — In the case of scrip 

Contracts of— Loan.]— The bond of a foreign issued by a foreign government on negotiating a 
government creates notiiing but a debt of honour, lo/n (wbich scrip promises to give to the beareiv 
and the promise contained in it cannot be enforced instalments have been duly paid, a bond 

in the courts of this country against English for the amount paid, with interest), and the scrip la 


agents of the government who have funds belong- 
ing to it in their hands, even though the govern- 


circulated in England l^y means of an agent here, 
who is to receive the instalments, and give acknow- 


ment, after notice of an action by the bondholder Jedgments for their payment and to deliver the 
against the agents, makes no claim to the funds, ^onds when they are issued, the contracting party 


If such an action against the agent could be the foimgn government, and jiot the English 
maintained, it would amount to an assumption of .T: -xxr *’ 

a jurisdiction over the foreign government. As 4^6 ; 3.^ L. T. 179 ; 24 W. E. J87 

the foreign government cannot be sued in the CEO 

courts of 'this country, neither can its agents be g^- 

sued in the absence of the principals. 'Boy cross -i ^ 

V. Brciffus, 46 L. J., Ch. 510 ; 5 Ch. D. 605 ; 36 ^ contraci 
L. 1. 752 C. A. iiiATipv 1T1 i 


Sale of Goods — Proceedings against 

Agent.] — When a foreign government has made 
a contract in this country, and has lodged 


ij. i. /oz L'* monev in the hands of agents in this country. for 

By a convention between the sovemment of of become due under the 

Peru and a Peruvian company, all guano to be the court will not refuse relief to the 

exported from pru to Great Britain and Ireland contractor because the contract was with a 
was consigned to the company, and 1 wasagieed fQj.cjgn government, nor because the foreign 
that the company should sell the guano, and hd^ govemmmit does not appear before the cou?t.. 
a portion of the proceeds at the disposal of the v. 41 I L. E. T 

government. The Peruvian government after- 2(5 L. t' 859 ; 20 W. E. 731. 

wards contracted a loan m Engknd upon the ^^^1 to be purchased by a 

terms that all the Peruvian guano to be im^^^^^ sovereign state, and are to be paid for wLn 
into Great Biitain and y.f'S” received, and money is lodged for payment on- 

should be hypothecated tor the lepay f nt of the production of certificates from an agent of 

loan, and that out of the pi ooeeds 0 _ie guan « ^ sovereign state, the court, if certificates are- 
certain sum shou d be app led^ half-yearly in refused, may direct an inquiry what goods have 
redemption of the loan . Hekl, in a suit by he delivered under the contract, and order 

bondholders of the loan (to which the Peruvian of is to the contractor who- 

government was made a defendant, but dul not ^^d the goods. Ib. 

appear), that the court had no 3urisdiction to ^ 

compel the company or its agents to apply the Other Matters.] — The King of Hanover, after 
proceeds of the guano in the hands of the agents accession, renewed his oath of allegiance to- 
in England to the redemption of the loan. Smim ^he Queen of England, and claimed the right of 
V. Weyuelin, 38 L. J ,, Ch. 465 ; L. E. 8 Eq. 198 ; ^n English peer : — Held, that he wms exempt 
20 L. T. 724 ; 17 W. E. 904. from the English courts for acts done by him as. 

When the government of a state contracts a sovereign prince, but was liable to be sued in 
loan in another country, the contract is governed those comts in respect of matters done by him as 
by the law of the state whose government con- a subject. Held, also, that the sovereign character 
tracts the loan, and not by the law of the country prevailed where the acts were done abroad, and 
in which the contract is made. Ih. ^ ^ ^ also where it was doubtful in which of the two- 

An English court of equity has no jurisdiction characters they had been done. Brunsmek 
to enforce the contracts of a foreign government v. Hanover iKing'), 6 Bcav. 1 ; 13 L. J.. 

against the property of such government m 107 ; S Jur. 253. 

England. II. 

A foreign government contracting a loan in 
London agreed to apply a certain sum of money OFFicees. 

half-yearly in the redemption of the loan, to be y Ambassador, 

made by payment of; at par of bonds to be drawn 

by^ot when the bonds should be above par, and In General.]— -A public minister of a foreign, 
by purchase at the market price when the bonds state, accredited to and received by the sovereigfi 
should be at or below par Held, that the of this country, having no real property in 
government complied with this contract by can- England, and having done nothing to disentitle 


INTERNATIONAL hKyR— Sovereign States, &c. 


JLO (( XX-S , , 

him to the general priyileges of such public by ^the°'&itish governmeut 

minister, cannot, while he upon the express condition that he 

minister, "be sued against Ills Will, in this c Ji V. ^ ^ l^cal jnrisdictioii of his own 

•;s>d‘b“M “ ‘*51% ‘ „ 


. & M. 495 ; 32 L. J., Ch. loo ; 9 Jur. (N.s.) 71 , z/ J , » J-j*- o , 


7 L. T. 477 ; 11 W. E. 180. in Appointment.]— An 

submission to Jurisdiction ]^ S' hisifno l^Ve^gST 


mul ^ho nml submits to the jurisdiction of the against his 

court is not entitled to have the proceedings se • ^or I 1 , ^ inadvertently made by 

rdooi-the action stayed on the groimd of h^ ^retSssli! cS, doet^Mre, 

biein"' privileged as an ambassador, if no step c 55 J P 758 ; 8 Morrell 19o — O.A. 

Shaken ?o interfere wdth hi^ pe~%P«- IZli :. Pkmer, 3 Camp. 47 ; 13 E. E. 


’ 23 'f X. C. k 19 fs ?uf Io'2 ! 2 W. K m ■ V. Ooys.arue, 3 Burr. 1676. 



259. entitled— Councillor of Legation.]— A 

SHiSSHsSSpS 

S Jur. (ti.s.) 71 , 7 L. T. 4i7 , . ^ But in another ease it was allowed, although 

Security for Costs.]— The court will not formerly he had been a 

rif ferti5'“ss;i 

M. & S. oOa ; 1 ( B. E. 418. Attach^.]— An attache to an ambassador in 

Duration of Privilege.— EecaU.]—'Whei'e a this country of a foreign state is not lu*le tor 

foreign minister had been dismissed, and a rates assessed on his pnvato resuleuee. ^ ^ 

suocekor had been appointed several months jo,j y. Putter, So L- J-' ?• 1'. ’ A®tN, Aa ' 

SXs Lest, held, ihat the privilege did not 152 ; 53 L. T. 818 ; 34 W. E. 21o ; oO J. 1 . 470. 
applv. notwithstanding he had not recerved , , , ;„t„. 

aiiv official notification of his dismissal. 1 — An ambassadors intei- 


auv official notification of his dismissal. Marsim<,i, Interpreter.] — An ambassadors mter- 

V. "<7r«/CT, 9 East, 477; 14 K.E. Preface, VIII., n. .g,. cloes not live in the house, is not 

protected from arrest. CaroUm's Case, 1 mis. 

Statute ofLimitations.]— An action cannot be yg. 

nnmtnpTiccd hcTC asainst, and therefore the 

.commtiiLtu iiuiu _ 5 1 A oLortin. n +0 an ambassador 


■CUiilUICUUCiLi. r-iVio 

Statute of Limitations does not commence Cl 

in favour of an ambassador wdiilst he is accredited ig not pro 
to this country, or during such time after^ his the house, 
recall as is reasonably occupied by him in wind- 
ing up the affairs of his embassy and leaving the 


Chaplain.]— A chaplain to an ambassador 

is not protected from arrest if he does no duty in 
the house. SbclclwiI) v. J3ow7iley^ 1 Wils. 20, 


recall as IS reasuiiuuxy uv./«-.ujLiAv..vt. 4 .*.,...- - -o -i.’ t n 

ing up the affairs of his embassy and leaving the Chorister at Chapel.]— A British- born 

country. Musimts Bey v. Gadhaoi^ 63 L. J- snbiect employed as first chorister at the i ortu- 
621 ; [189-1] 2 Q. B. 352 ; 9 K. 519 ; 71 L. T. ol ; g^^se ambassador’s chapel is not P^tectec . 
42W. K. 540— <'■ A- 7Wm7u7;2 D. & B. 833 


2. Other Officers. 


' truest; hhXU (Ji:Laoavi.wx 1.3 V 34 XW,J...W 4 . A. » w < 

M'vellow 2 D. & B. 833 ; 1 B. > 

1 L. J. (O.S.) K. B. 181 ; 25 B. B. 507 
But semble, that a chorister, bona fide empioyea 
by an ambassador in the performance of religious 
is worship in his chapel, is \ 


In General.] -A British subject, who is 
accredited to Great Britain by a foreign goyern- Begrez, 1 0. A M. 117 , 1 1). B. o. 




/y-i" ■ -L' L'. 
^ : 


rm 
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C. & M. 240 ; 3 Tyr, 1S4 ; 2 D. P. C. 279 ; 4 Tyr. 
35 ; 2 L. J., Ex. 13. 

Land- waiter at CTistom-lioiise.]—A land- 

waiter at the custom-house cannot claim protec- 
tion as such domestic servant. Masters v. %Ianb]j^ 

1 Burr. 401. 

— Wife of Officer.] — ^Where the wife of a 
foreign ambassador’s secretary was arrested upon 
a writ issued against husband and wife, the court 
refused to quash the wuit, though the husband 
swore that before and at the time of the arrest, 
he was in the actual employment of the ambas- 
sador, and in daily attendance upon him, in 
writing despatches and other official documents. 
Mnr/lisJb v. Oahallero, 3 D. & R. 25, 

Appointment-— -How proved. — The certificate 
•of a foreign ambassador under the seal of the 
legation is sufficient evidence of the law of the 
country by which he is accredited. Kltngemann^ 
In goods of, 3 Sw. & Tr. 18 ; 32 L. J., P. 16 ; 8 
L. T. 172; 11 W. R. 218. 

The secretary of a foreign minister is privileged, 
though his name is not registered at the office of 
•either secretary of state. Ilojjhlns v. Be Roelech, 
3 Term Rep. 79 ; 1 R. R. 650. 

Semble, if there is evidence that a certain per- 
son is treated at the embassy of a foreign nation 
in England as a member of the legation, and is 
employed from time to time by the ambassadors 
of that nation, it is not for the court to measure 
the quantum of the services either required from 
•or rendered by him, Parldnson v. Potter, 55 
L. J., Q. B. 153 ; 16 Q. B. B. 152 ; 53 L. T. 818 ; 
34 W. R. 215 ; 50 J. P. 470. 

It is not suflicient to shew that the servant’s 
name is in the list transmitted by the secretary 
•of state to the sheriff’s office, of persons privileged 
as attached to an embassy, but it must be clearly 
shewn that the person is in the actual and bona 
fide service of the ambassador. Fisher v. Begrez, 
1 D. P. C. 588 ; 1 C. &: M. 117 ; 3 Tyr. 184 ; 2 
L. J., Ex. 13. 

Extent of Privilege.] — Although an ambas- 
sador’s servant may be privileged as to his per- 
son, it does not follow that all his goods are 
privileged also, so as to enable the sheriff to 
apply to set aside a fi. fa. issued against them ; 
and a clear case of privilege must be made out 
to the satisfaction of the court, or else they will 
not interfere, either on behalf of the sheriff or 
the person privileged. Fisher v, Begrez, 1 B. P. C. 
588 ; 1 C. & M. 117 ; 3 Tyr. 184 ; 2 L. J., Ex. 13. 

Liability for Rates.] — A British subject, 

accredited to Great Britain by a foreign govern- 
ment as a member of its embassy, is, unless he 
has been received by the British government 
•upon the express condition that he shall be sub- 
ject thereto, exempt from the local jurisdiction 
•of his own country, and therefore, where this 
•condition has not been imi)Osed on him at the 
time of his reception, his household furnitui’e 
is privileged from seizure for non-payment of 
parochial rates. Macartney v. Garlriitt, 24 
Q. B. B. 368 ; 62 L. T. 656 ; 38 W. R. 559 ; 54 
J. P. 437. 

An attach^ to an ambassador in this country 
of a foreign state is not liable for rates assessed 
on his private residence. Parhinson v. Potter, 55 
L. J,, Q. B. 153 ; 16 Q. B. D. 152 ; 53 L. T. 818 ; 
34 W. R. 215 ; 50 J. P. 470. 
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Security for Costs.]— The servant of an 

ambassador will not be ordered to give security 
for costs. Baries v. Solomon, Tidd, Prac. 535, n. 
(s), 9th ed. , Contra, Goodwin y. Archer, *2 
P. Wms. 452 ; 1 Eq. Gas. Ab. 350, pi. 4 ; Anon., 
Moseley, 175. 

DomiciL] — ^A foreigner having gained a British 
domicil does not lose it by becoming charge 
d’affaires in this country for his own sovereign. 
Att.-Gen. v. Kent, 1 H. k 0. 12 ; 31 L. J., Ex. 
391 ; 6 L. T. 864 ; 10 W. R. 722. 

Bringing Action on behalf of Eoreign Crovern- 
ment.] — To a bill filed by the charge d’affaires of 
the Brazilian government in this country, in his 
own name, to restrain judgment creditors against 
certain furniture, upon which a sum of money 
had been advanced by the Brazilian government, 
secured by an unregistered bill of sale, a demurrer 
on the ground that the minister could not sue in 
his own name was allowed. Penede (^Bai'ony v. 
Johnson, 29 L. T. 452 ; 22 W. R. 103. 


c. Consul. 

How far protected from Process.] — The 7 Ann. 

c. 12, s. 2, does not extend to consuls, who are 
therefore liable to arrest. Viveash v. Becher, 3 
M. & S. 284 ; 15 R. R. 488. And see Clarlte v. 
Critico, 1 Taunt. 106 ; BarhuWs Case, Oas. t. 
Talb. 281. 

The judge of a consular court, vested by 
treaty with plenary civil jurisdiction over all 
British subjects within the limits of the jurisdic- 
tion, while sitting and acting as judge of such 
consular court, is entitled to the same degree of 
protection which is accorded by the law of 
England to a judge of a court of record, and no 
action will lie for an act done by such judge 
within his jurisdiction in his judicial capacity. 
Haggard v. Pelicier, 61 L. J., P. C. 19 ; [1892] 
A. C. 61 ; 65 L. T. 769— P. C. 

Remuneration.] — A foreign consul resident in 
this country, and receiving a salary as an officer 
from his own government, cannot maintain an 
action for any trouble or labour to which he 
may have been put in transacting business for 
merchants here, in which he acted in conformity 
to the express instructions of his own govern- 
ment. Be Lema v. Haldimand, By. k M. 45 ; 

1 Car. & P. 183. 

But when he acts as between one individual 
and another, though he acts as consul, he may 
receive fees. Ih. 

Consular Court — Jurisdiction.] — The supreme 
consular com*t at Constantinople has, by virtue 
of 6 & 7 Viet. c. 94 and orders in council of 
August, 1860, jurisdiction in cases of collision 
within Turkish waters, and can exercise such 
jurisdiction both in rem and in personam. 
Passayanni v. Russian Steam Navigation and 
Trading Co., or The Laconia, 2 Moore P. C. 
(N.S.) i61 ; 3 ISr. R, 219 ; 33 L. J., Adm. 11 ; 9 
Jur. (N.S.) 1160 ; 7 L. T. 164 ; 12 AV. R, 90. 

A railway company and partnership, completed 
and existing in a foreign country, is not within the 
purview of the English Joint Stock Compan ios Acts 
of 1856 and 1857, so as to enable her majesty's 
consular court in Egypt to issue a sequestration 
against such of the members of the company as? 
w^ere resident within the jurisdiction of that 
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court, for not complying with the order of that con 

Sm-t to ^-egistei- the company as one of hmxted con 

hahility under the ; L. E. 3 ord 

Y. Solmtz, 8 Moore, P. 0. CN.S.,) 

^ Pi'evlyiisly to the protocol of June, 1867, of 

permitting British g^\^.ere^ per- —I 

Tnvirpv ill their own names, they weie 
mittol ’only to hold land in the name of ?ome _ 

female relative, or owned 

Ottoman empire. Two partners 
land before 1868 had not to 

the protocol, but continu^ to hold toncl an 
the iame of a subject of the sultan. A su t ^s 
instituted by one of the partners » ^ /"FT® 8 ( 

consular court of Constantinople foi the 

tion of the partnership and for taking 

accounts. An order was made in the suit th^ 

the receii^er should sell the land ’ f a 

Held, that the order was Mt ultra viies of 
the iourt. Albott v. AUott, L. E. 6 E. O. 

^^Where a treatv provides that the British sove- 
reS may estabiish a consular court jn a W 
St rte and that all complaints against Bntish 
^nhiects shall he heard in the consular com t, 
and all complaints against subjects of the foreign 
State in the courts of that country, a pbject of 
the foreign state, when bringing an action in the 

consSm' court Against a British subject, cannot 

he met with a counterclaim "I *1“ ^®,tate 
cross action. The sovereign of the £01 ei«n ^ 

C^ina a d Japan, do not confer upon the British 0 
eSar court in Japan a urisdictron wider 0 
wis acquired by the treaty with Japan in C 
1858 but only prescribe the manner of exercisin^ 
h V^Uoil which is exercisable unto hat 
treaiy. Japanese eorernmmt v Ppu^ t 
and^Orkmtal 72 1 

P. C. 107; [18951/^ ’ 

L. T. 881 ; 8 Asp. M. C. »0— P. C. ^ 

Procedure— Joinder of Parties.]— Where ; 

theJanouage of a rule regulating the procalme 
of British consular coui'ts, and giving 
court to dismiss actions in which there has been 
a ioinder of distinct causes of action by and 

against the same parties, pemissive >u fo™- 

and it is provided by a subsequent rule that in 
mattera not covered by the rules, the procedme 

of the English courts is to be followed, the 
language of the rule with regirrd to the dismissal 
of such suits cannot be construed as authorising 
their institution, nor is such a joinder of parties 
aSorised by any rules of the courts m England. 
Pemmdar and Oriental r’/gn/j 

V Tsmte Sijama. 61 L. J., P. C. U6 ; L189'>J 
A C 661 ; il E. 508 ; 73 L. T. 37 ; 8 Asp. M. G. 
23— P.C. 

Mode of Trial.]— In countries in which 

“bv treaty, capitulation, grant, usage, sufierance 
ami other lawful means” the 

jurisdiction within the meaning of the Doieign 
J urisdiction Act, 1890, by which she is empowered 
to e.xercise such jurisdiction “ in the same and as 
amnio a manner as if she had acquired it 1^ the 
oesMon or conquest of territory, she is by Order 
in Council empowered to establish courts aiid 
rSgulate procedure in the manner prescrihal in 
such Cffder. The Japan Order m Oounoil, I860, 


was not entitled as a ®ntish suhjto to a my 

of twelve. CareiB 77 L t 1 

66 L. J., P. C. 95 ; [1897] A. C. 71J , 77 E. 1. 

—P.C. 


Judgment-Effect.]-Apleaof judgmint 

recovered in an action brought in a consuLi 
court at Constantinople established undei 6 A 7 
Viet. 0. 94, and payment by the d/tend^ 
amount is a bar to an action b ou Jit m tK 

mbK^sOoltirn:, 234-; 6 Jur! 

'"’^A'defendLTrdymg ^ Fdgme"* 

■hnnql summoned by a foreign consulai coiut, as 
a bar to a party proceeding in this conntLy, is 
Lund to proVe tLt the tribunal had .unsdietmn 
by treaty, usage, or Yoluntary submission. The 
Swahey, 430. ^ 

Proceedings in the consular court ot Alex- 
q-ndria debar the plaintiff in this ^ country 
k-om recovering from the captain of a ship, plam- 
t rills consular court, the amount paid to 
hta in excess of what he is entitled to demand m 
respect of freight payable on unloading and light 
delivery. Tamvaco v. SmjJiion, 13 L. 1. IbO. 

Ultra Vires and Irregularity.] — Orders 

of the consular court at Constantinople set aside 
as ultra vires and irregular ‘’"'.P® 
that they were made in a snit_ to 
: appellant was not a party, and in which many 
: of the issues which they purported to^ decide 
. could not properly he raised or deteimmul , 

, (21 that although the appellant s wite was a 
‘ bare trustee of the property, the suit was detec- 
; five in not making the appeUant also a party , 

1 rsi that assuming the court had^ jurisdiction to 
make an order in personam against the appel- 

2 lant’s wife regarding the property, the order 
could not extend to bind the appellant’s interest 
therein * (4) that so far as the orders affected 

e land, the rights of the appellant and the other 
! beneficial owners could only be determined in a 
suit properly framed and instituted in the proper 
forum ; (5)" that the appellant’s wife, on a decree 
being made against her as trustee, would accord- 
ing to the usual course of justice, be entitled to 
n her costs, instead of being condemned to pay the. 

■e costs of the proceedings against her. PitU v. Pa 
,e Fontaine, 5 App. Cas. 564— P. C. 
al 

ig II. KEVOLT AND EESTORATION. 

In General.] — Upon the suppression of _a 
h rebellion, the restored legitimate government is. 
si entitled, 'as of right, to all moneys, goods a^nd 
C. treasure which were public 

government at the time of the outbreak ; such 
right being in no way affected by the wu'oiigful 
ch seizure of the property by the usurping |overn- 
ce merit. United States of Arnenm y. 
ed L. J., Ch. 106 ; L. R. 8 Eq. 69 ; 20 L. T. 476 ; 17 

gn W. R. 764. , V , 

But with respect to property which has been 
as voluntarily contrihuted to, or acquired by, the 
■he insurrectionary government in the exercise or its 
ler usurped authority, and has been impressed in its 
,nd hands with the character of public^ property,, 
in the legitimate government is not, on its restora-^ 
65, tion, entitled by title paramount, but as successor 
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only (and to that extent I'ecognising the 
authority) of the displaced usurping govern- 
ment ; and in seeking to recover such property 
from an agent of the displaced government can 
only do so to the same extent and subject to the 
same rights and obligations as if that government 
had not been displaced, and was itself proceeding 
against the agent. Ib. 

The recognised sovereign of a foreign country, 
who has been displaced by a usurping govern- 
ment de facto, is held here to succeed, upon the 
restoration of his authority, to all the rights of 
the usurping government, and to the public pro- 
perty which it has acquired, and he is the proper 
person to sue in respect of it. United States of 
Anmnca v. Prioleaii^ 2 Hern. & M. 559 ; 35 L. J., 
Ch. 7; 11 Jur. (N.s.) 792; 13 L. T. 92; 13 
W. E. 1062. 

Semble, that the recognised sovereign so suc- 
ceeds to the property, subject to all the contracts 
entered into here by the Government de facto, 
whether with foreigners or natural-born subjects. 
Ib. 

Therefore, in such a case the court refused, 
upon an interlocutory application, at the instance 
of a foreign government, to appoint a receiver 
against pei'sons claiming a lien upon public 
property under a contract made in this country 
with the usurping government wdnle in existence. 
Ib. 

The government formed during a revolution 
in Sicily seized upon the king’s treasure, and 
remitted part of it to persons in this country, to 
purchase steam-ships, and they applied " the 
remittance accordingly : — Held, that the king, 
who had re-established his authority, was entitled 
to sue for one of the ships, whicli remained in 
the port of London. Tldo Sicilies (lU/u/) v. 
IVilleOiV, 1 Sim. (K.S.) 332; 19 L. J., Ch.*202; 
14 Jur. 163. 

Where the revolutionary or de facto govern- 
ment of a country has been recognised by the 
government of a foreign state, a subject of such 
foreign state may safely contract with that de 
facto government ; and if, by subsequent revolu- 
tion, the previously existing government of the 
country is restored, the restored government is 
bound by international law to treat any such 
contract as valid, and in a litigation with the 
foreigner, party to the contract, must adopt the 
contract, merely taking such rights as the de 
facto government might have had under it : — 
Semble, that even in the case of a contract by a 
foreigner with a rebel state which has not been 
internationally recognised, property acquired 
under it cannot be recovered from him in viola- 
tion of the contract. Peru Pepublic v. Dreyfus, 
57 L. J., Ch. 536 ; 38 Gh. D. 348 ; 58 L. T. 433 ; 
36 W. E. 492. And see Berne (^Cliy') v. Barth of 
Mngland, 9 Ves. 347 ; 7 E. E. 218 : and Bolder 
V. HiLTdlrig field {Lord'), 11 Ves. 283 ; 8 E. E;139. 

To a bill filed by the United States of America, 
alleging that they had succeeded to the rights of 
the late Confederate States of America, and 
praying an account and relief in respect of money 
received by the defendant, as agent for the Con- 
federate States, the defendant pleaded that by a 
law of the United States the property of all 
persons who had acted as agents for the Con- 
federate States was liable to confiscation, and 
that proceedings %vere actually pending in 
America for confiscation of his property there 
on the ground of bis having so acted as agent, 
and that he could not answer without exposing 
himself to such confiscation, and that the plaiii- 

voL. vm. 


tiffs could not have relief without waiving the 
right to confiscate : — Held, that the plea was bad 
so far as related to the relief, but good as to the 
discovery, and that the plaintiffs must be 
allow'ed to proceed and prove their case if they 
were able to do so without the answer of the 
defendant. United States of America v. McRae, 
37 L. J., Ch. 129 ; L. E. 3 Ch. 79 ; 17 L. T. 428 ; 
16W. E. 377. 

Jurisdiction of Courts to prevent.] — The Court 
of Chancery has no jmisdiction to interfere merely 
with a view to prevent revolution ; it is only to 
prevent an injury to property that its aid can be 
invoked. Austria {Emperor') y. Kossuth, 3 HeG. 
F. & J. 217 ; 30 L. J., Ch. 690 ; 7 Jur. (N.S.) 639 ; 
4L. T. 494; 9 W. E. 712. 

Revolted State — Purchase of Securities of.] — 

It is illegal to purchase obligations or securities 
purporting to be granted by the government of a 
foreign country, wiiich government is not recog- 
nised the English executive. TJwnqrson v. 
Barclay, 6 L. J. (o.s.) Cli. 93. Thompson 

V. Powles. 2 Sim. 194. And see Jones v. Garcia 
del Bio, Turn. & E. 298 ; 24 E. E. 64. 

Recognition of Revolted States.] — If a foreign 
state is recognised by this country, it is not 
necessary to support an allegation which de- 
scribes it as a state, to prove that it is in fact an 
existing state ; but if it is not so recognised, 
then such proof becomes necessary, and may be 
admitted. Yrisarri v. Clement, 3 Bing. 432 ; 11 
Moore, 308 ; 2 Car. & P. 223. 

If a body of persons assemble together to pro- 
tect themselves and support their owm indepen- 
dence, and make law'S, and have courts of justice, 
that is evidence of their being a state ; and it 
makes no difference w'hether it formerly belonged 
to another country or not, if they do not continue 
to acknowdedge it, and are in possession of a 
force sufficient to support themselves in opposition 
to it. Ib. Cp. Berne City v. Banh of England, 
7 Ves. 347 ; 7 E. E. 218 ; Mlghell v. Johore 
{Sultan), 63 L. J., Q. B. 593 ; [1894] 1 Q.B. 149 ; 
9 E. 447 ; 70 L. T. 64 ; 58 J. P. 244-- C. A. 

Effect of Re-Conquest.] — A country re-cou- 
quered from an enemy reverts to the same state 
that it was in before its conquest. The British 
inhabitants of a part of the French dominions 
wdiich was conquered by the Hutch and after- 
w^ards re-conquered by the French, ought therefore 
to have had, after its re-conquest, the same pro- 
tection that they w^ere entitled to under the 
treaty of commerce of 1786 ; and w^ere awmrded 
compensation in respect of losses, after the 
re-conquest, by sequestration of their property in 
contravention of that treaty by the French 
government. GamMs Case, 2 Knapp, 369. 

III. CONQUERED STATES AND 
COLONIES. 

What Law applicable.] — The laws of a con- 
quered country continue until altered, Campbell 
Y. Hall, Lofft, 655 ; Cow’’p. 204. 

Englishmen establishing themselves in an 
Uninhabited Country.] — Where Englishmen 
establish themselves in an uninhabited or a bai;- 
barous country, they carry with them not only 
the laws, , but the sovereignty, of their own ^tate ; 


A ■ ? ' ' r — 




I 



INTEENATIONAL LKV^— Conquered States and Colonies. 


and those who live amongst them, and become t 
members of their community, become partakers c 
of and subject to the same laws. Bewjal (Adv,- c 
Gen.') Y. Bailee Surnomoye Bossee^ 9 Moore, Ind. c 
App. 387 ; 2 Moore, P. C. (N.s.) 22 ; 2 N. B. 1 
530 ; 9 Jur. (N.S.) 877 ; 8 L. T. 843 ; 12 W. E. 21. 

But this rule does not apply to the early settle- 1 
merit of the English in India, as the permission t 
to the settlers to use their own laws within the i 
factories did not extend those laws to natives 
associated •with them within the same limits. It. 

English Subjects visiting Colonies.] — When 
English settlers go out to a province conquered 
by the English, they carry with them, so far as 
niay be applicable to their purpose, all the 
immuiritics and privileges of the law of England 
as the law of England was at that time— Per 
Blackburn, Lord. Laudeedule Peerafje.^ The., 10 
App. Gas. 692. 

Alienage.] — The introduction of the Eng- 
lish laiv into a conquered country, does not draw 
with it that branch which relates to aliens, if the 
. acts of the power introducing it shew that it was 
int]‘oduce(l, not in all its branches, but only sub 
modo, and with the exception of this portion. 
The English law incapacitating aliens from hold- 
ing rcarpro})crty to their own use, and transmit- 
ting it by descent or devise, has never been 
introduced into the East Indies. Lyons Corpora- 
, twn V. Ba-^t India, Co., 1 Moore, P. C. 175 ; 1 
Moore, Ind. App. 175. 

Statutes of Mortmain.] — Lands in a 

, country conquered by ora colony settled b}^ Eng- 
ILshmen, are not ipso facto subject to the English 
statutes of mortmain. Att.-Gen. v. Stewart, 2 
Mor. 1-13 ; IG E. E. 1G2 : Jcx v. 2IcKmuey, 58 
L. J., P. C. 67 ; 14 App. Gas. 77 ; GO L. T. 287 ; 
87 W. E. 577— P. G. 

Marriage Laws,] — With respect to 

marriage, the law which existed here before the 
Marriage Act, viz. the canon law', is the law 
. applicable to British subjects resident in a British 
settlement. Lautour v. Teesdale, 2 Marsh. 243 ; 

8 Taunt. 880 ; 17 E. E. 518. And see Bex v. 
Bramjiton Inhalitants, 10 East, 282 ; 10 E. E. 
299. 

Proposal to establish Colony— Undertaking 
Eictitious — Scrip Certificates,] — Where the 
. defendant had been employed as the plaintifi’s 
agent in raising a loan for establishing a colony 
, on the coast of Honduras, and in that capacity j 
had received deposits from various subscribers, ' 
to w'hom he gave scrip certificates, on which it 
was stated that the loan was for the use of the 
Poyais state : — Held, that it was incumbent on 
the plaintilf to prove the existence of such a 
state, on the ground that one ol two parties to a 
mere bubble to deceive the public could not main- 
tain an action against the other. M' Gregor -y. 
Lowe, Ey. & M. 57 ; 1 Car. k P. 200. 

Eights over a Conquered Country.] — The king 
has a legislative authority over a conquered 
country, although he may preclude himself from 
the exercise of that authority, by a proclamation 
that he has commissioned the governor to call an 
assembly of the people for the purpose of enacting 
Jaws. Camphell v. Hall, Lofit, 655 ; Cowp. 204. 

The king, before he has published a proclama- 
tion, promising a legislative assembly, might 


have laid a tax upon Grenada as a conquered 
country, without either the consent of parliament 
or the people of Grenada in their assembly or 
otherwise ; but that by such a proclamation he 
had precluded himself from so doing. It. 

A country conquered by the British arms 
becomes subject to the Crown, and therefore to 
the legislative power of parliament ; and its 
inhabitants become British subjects. It. 

And see f urther, tit. Colony. 


lY, PEESONS. 
a . Alienage. 

1. General Principles. 

Who is an Alien.] — A neutral residing in an 
enemy’s country, as consul of a neutral state, 
and who also trades there as a merchant, is to be 
regarded as an enemy. Sorensen v. Beg., 11 
Moore, P. C. 141. 

An alien is a subject of a foreign state who has 
not been born vv'ithin the allegiance of the Crown 
of this kingdom. Beg. v. Biirhe, 11 Cox, 0, C. 
138. 

Alien carrying on trade in an enemy’s country, 
though resident there also in the character of 
consiil of a nciitral state, considered an alien 
enemy, and as such disabled to sue, and liable to 
confiscation. AUrrctclit v. Sussmann, 2 Yes. & B. 
323 ; 13 E. E. 110. 

The character of an alien and a British subject 
cannot be united in one person. Beg. v. Mamdng, 

1 Den. C. G. 467 ; T. k M. 155 ; 2 Car. k K. SS7 ; 
19 L. J., M. 0. 1 ; 13 Jur. 962 ; 4 Cox, C. C. 31. 

A native of a neutral state taken in an act of 
hostility on board an enemy’s ship, and brought 
to England as a prisoner of war, is not disabled 
from suing -while in confinement, on a contract 
entered into as a, prisoner of w'ar. Sparenturgh 
V. Bannatyne, 1 Bos. & P. 163 ; 2 Esp. 581 ; 4 
E. E. 772. ' 

An inhabitant of an island ceded by Great 
Britain, w'ho, immediately after its cession, comes 
over to England, and finding the climate not 
agree with his health, returns to the ceded 
island, in which he had left his family, and 
resides with them there for upwards of six years, 
and then emigrates with them to another country 
under the government of Great Britain, retains 
the character of a British subject ; and one of 
his children, born after the capitulation of the 
island, and before its final cession by treaty, is 
not an alien. Jeplison v. Biera, 3 Knapp, 130. 

A natural-born subject of this country may 
also be a citizen of America for the purposes of 
commerce, and entitled to all the advantages of 
an American, under a treaty between this 
country and the United States : the cirenm 
stance of his coming over here for a temporary 
purpose does not deprive him of those advan- 
tages. Wilson v. Marry at, 8 Term Eep. 31 ; 1 
Bos. k P. 430. 

By what Law determined.] — The status of a 
man, as wdiothor alien or not, is to be determined 
by the law of this country ; but the rights and 
liabilities incident to that status are fixed by the 
law’- of the colony wd'iere he has been or is a 
resident. Accordingly, it w^as determined, 1st, 
that a Frenchman wdio had resided in the 
Mauritius, and had filled the office of assignee 
of insolvent estates, and been admitted to -^ake 
the oath of allegiance, w- as clearly an alien ; 2nd 
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that according to the French law, which, by the 
treaty of cession in 1810, prevails in the 
Mauritius, the circumstances of the case did not 
constitute that “ authorisation by the govern- 
ment,” in the absence of which, according to the ; 
French law, an alien may be removed without 
cause shewn. Adams, In re, I Moore. P. G. 
460. 

Descendants born Abroad of Natural-born 
British Subjects. ]--The status of natural-born 
British subjects, which by the acts 7 Ann. c. 5, 

4 Geo. 2, c. 21, and 18 Geo. 3, c. 21, is conferred 
on children and grandchilchen born abroad of 
natural-born British subjects, is a merely personal 
status, and is not by those acts made transmissible 
to the descendants of the persons to whom that 
status is tl'iereby given. There is no foundation 
for the notion that by the common Iuav of 
England the posterity of a natural- born British 
subject, though born abroad, must be treated as 
British subjects for ever. The rule that the 
children born abroad of ambassadors in the 
:service of the Crown of England abroad, are 
treated as natural-born Britisli subjects, does not 
.apply to the children born abroad of officers in 
the military service of the Crown in foreign 
parts. I)e Geer v. Stone, 52 L. J., Ch. 57 ; 22 
€h. D. 243 ; 47 L. T. 434 ; 31 W. E. 241. 

Status of Son of Alien before 7 & 8 Viet. c. 66, 

iS. 4.] — The son of an alien father and English 
mother, born out of the king’s allegiance, could 
not inherit to his mother in this country, befoi'e 
7 & S Viet. c. 66, s. 4. Doe d. Durowro v. Jones, 

4 Term Eep. 300 ; 2 E. E. 390. And see further, 
col. 212, post. 

Persons born in the United States of America, 
since the treaty of 1783, by which the indepen- 
dence of those states was acknowledged by this 
country, are aliens, and cannot take lands by 
descent, or inherit them in this country. Doe d. 
Thomas v. AcMam, 4 I). & R. 394 : 2 B. & 0. 779 ; 

2 L. J. (O.S.) K. B. 129 26 E. E. 544. 

Electoral Status of Persons born in 

.Hanover before the Queen’s Accession.] — At a 
parliamentary election in 1885 the following 
persons voted ; — (1) Persons born in the kingdom 
•of PTanover before 1837 and not naturalised ; 
.(2) persons born in that kingdom since 1837 of 
parents born there before that date and not 
naturalised ; (3) a person born in Prussia since 
1837 of parents born in Plano ver in 1802 and 
not naturalised : — Held, that such persons are 
.aliens in the contemplation of the law relating 
to parliamentary elections, and as such disentitled 
to vote though upon the register. Isaacson v. 
Durant, 55 L. J., Q. B. 331 ; 17 Q. B. D. 54 ; 54 
L. T. 684 ; 34 W. E. 547. 

Partnership with Alien Enemy — Respective 
Rights.] — Two American citizens and a French 
subject Ijeing in. partnership, and owners of 
certain ships captured by British cruisers, and 
the commissioners under the treaty in 1794 
between this country and America, for awarding 
•compensation to American subjects who had 
sutl’ererl losses by capture, for which they could 
■obtain no redress in the ordinary tribunals, 
having aw^arded in compensation of the ships 
ca})tured, certain sums to the two Americans, 
with express exclusion of the P’rench citizen, as 
an alien enemy : — Field, the sums so awarded arc 
not partnership property ; and the creditors of 








the partnership have no claim on them, as against 
the separate creditors of the Americans. Ckrnp- 
Ml v. Mullett, 2 Swan. 551 ; 19 E. E. 127. 

A debt due to two partners is good to support 
a commission of bankruptcy, notwithstanding 
one of the partners is resident in an enemy’s 
country, such residence not being shewn to be an 
adhering to the enemy. Roberts v. Hardy, 3 
M. & S. 533 ; 16 R. R. 347. 

Women.] — A native-born Irishman, a British 
subject, married a Frenchwoman domiciled in 
France. They resided in France till the breaking 
out of the French revolution, when they emigrated 
to Germany. The wife died in the lifetime of her 
husband, wnthout having ever come within the 
territory of Great Britain : — Held, that she did 
not by her marriage become a British subject, for 
that, while she remained abroad, she was not 
within the allegiance of the Crown of England. 
WalVs Case, 6 Moore, P. 0. 216 ; 12 Jur. U5. 

By the common law of England, before 7 & 8 
Viet. c. 66, s. 16, an alien woman married to an 
Englishman was not entitled to dower. Ib. 

In an ejectment by M. and Sarah his wife, 
Joyce Child, and Armand Shallon and Eleanor 
his wife, the females made out their title as 
co-heiresses of Jonah Child. The husband of 
Eleanor was an Egyptian : — Field, that the fact 
of Shallon being an alien would not prevent the 
])laintiifs from recovering. Doe d. MiUer v. 
Royers, 1 Car. & K. 390. 

Since 7 & 8 Viet. c. 66.] — The 7 & 8 

Viet. c. 66, s. 16, by which an alien woman, 
married to a natnral-born subject, is naturalised, 
is not a declaratory act. WalVs Case, 6 Moore, 
P. C. 216 ; 12 Jur. 145. 

A female alien, who has married a natural- 
born subject of this realm, is, by virtue of 7 &; 8 
Viet. c. 66, s. 16, naturalised, and acquires the 
status of a natural-born subject. Reg. v. Man- 
nin'], 1 Den. C. 0. 467 ; T. & M. 155 ; 2 Car. & K. 
887 ; 19 L. J., M. C, 1 ; 13 Jur. 962 : 4 Cox, 0. 0. 
31. 

By 7 & 8 Viet. c. 66, s. 16, any foreign woman 
married, or who shall be married to a natural- 
born subject, or person naturalised, shall be 
deemed and taken to be herself naturalised, and 
to have all the rights and privileges of a natural- 
born subject Field, that a woman indicted for 
murder, who was a native of Lausanne, in 
Switzerland, and was married to a British sub- 
ject in 1847, was not entitled to a jury de medie- 
tate lingum, as by her marriage her civil and 
political status was changed, she having ceased 
to be an alien, and having to all intents and 
purposes become a British subject, lb. 

Effect of return of Peace.]— Choses in action 
belonging to an alien enemy are forfeited to the 
Crown ; but there must be a commitment and 
inquisition to entitle the king ; and a peace 
before inquisition discharges the cause of 
forfeiture. Att.-Gen. v. Weedon, Park, 207. 

A right of a foreigner by contract is generally 
only suspended by a subsequent war, and maybe 
enforced upon the restoration of peace. In bank- 
ruptcy, therefore, a claim admitted, reserving 
the dividend. Contract with alien enemy void. 
BoussmMker, Mse parte, Ves. 71 ; 9 R. E. 142. 

English Acts apply to Ireland.]— The English 
acts relating to aliens apply to Ireland since the 
: Act -of Union as far ,as they are acts affecting 
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the status of persons in allegiance to the king 
of the United Kiogdom. Davies v. Lynch., 16 
W. E; 1207 (Ir.). 

Pleadings relating to.] — A plea, that the 
plaintific was an alien enemy residing in this 
kingdom without the licence, safe conduct, or 
permission of the sovereign, is good, though it 
does not expressly negative a certificate from 
one of the secretaries of state under 7 & 8 Viet, 
c. 66, ss. 6, 8. Alcenius v. Nygren, 4 EL & Bl. 
217 ; 24 L. J., Q. B. 19 ; 1 Jur. (N.s.) 16 ; 3 
W. E. 25. 

Proof of Alienage.] — The mere production of a 
passport found on a prisoner, which is proved to 
be granted by the authorities of a foreign state 
to natural-born subjects only, is not evidence of 
his being an alien. Reg, v. Burhe., 11 Cox, C. C, 
138. 

To prove a replication of licence to a plea of 
alien enemy, it is not enough to prove that a 
licence was granted to the plaintiff with an 
allowance to undertake a voyage, which did not 
terminate until the commencement of hostilities, 
and that after the termination of the voyage he 
was at large here without molestation. Boulton 
V. Dolrree^ 2 Camp. 163. 

To prove that a person was an alien enemy at 
the time of the action, it is not enough to shew 
that he w'as some time before domiciled in a 
territory which has become hostile, without 
shewing that he was a native of that territoiy. 
Harman v. Kingston., 3 Camp. 152 ; 13 E. E. 
775. 

2. Alien Priend. 

Eights of— Bight to enter British Territory.] 

— An alien friend has no legal right enforceable 
by action to enter British territory. Musgrovc 
V. Chung Teong Toy^ 60 L. J., P. C. 28 ; [1891] 
A. C. 272 ; 64 L T. 378— P. C. 

— - Lands — Agreement for a Lease.] — An 
agreement for a lease to an alien artificer was 
void, by 32 Hen. 8, c. 16, s. 13, as much as an 
actual demise. Lapierre v. MDntosh, 1 P. & D. 
629 ; 9 A. k E. 758 ; 8 L. J., Q. B. 112 ; 3 Jur. 123. 

Assignment of Lease.] — But the 32 

Hen. 8, c. 16, s. 13, did not make void an assign- 
ment of a lease to an alien artificer. Wootton v. 
JSteJf'enoni, 12 M. k W. 129 ; 13 L. J,, Ex. 72. 

Bower.] — ^By the common law of Eng- 
land, before 7 & 8 Viet, c, 66, s. 16, an alien 
woman, married to an Englishman, was not 
entitled to dower. Wall's Case^ 6 Moore, P. C. 
216 ; 12 Jur. 145. 

Trusts of— Before Naturalisation Act.] — 

in March, 1862, L. & S. (the wife of an alien) 
conveyed land of which they were tenants in 
common to a trustee, upon trust to sell and 
stand possessed of the proceeds for L. k S. in 
equal shares, the share of S. to be for her separate 
use. In April, 1862, L. &: S. entered into an 
agreement to allot the lands in severalty, and 
that the trustee should stand possessed of each 
such respective allotment on the respective 
trusts declared by the deed of March, and that 
..nothing in the agreement should prejudice or 
afiect any of the powers or trusts of the deed. 
No sale was even’ effected, and S. died in 1866, 


having by her will given to her husband, the 
alien, her personal estate absolutely and a life 
interest in her real estates : — Held, first, that the 
land was not in equity converted into money. 
Sharp V. Be St. Sanveur., 41 L. J., Ch. 576 ; L. E. 

7 Ch. 343 ; 26 L. T. 142 ; 20 W. E. 269. 

Bights of Crown.] — Held, thirdly, that 

the trust for the alien could he enforced for the 
benefit of the Crown. Id. 

A devise of lands was made to English subjects, 
in trust to sell, and after payment of mortgages, 
to invest the surplus moneys in the funds in trust 
for persons, some of whom were aliens ; — HelcL 
that the Crown was not entitled to the share of 
the aliens either in the land or the produce. Dis 
Ilourmelln v. Sheldon, 1 Beav. 79 ; 8 L. J., Ch. 
133 ; 3 Jur. 69. Affirmed 4 Myl. k Cr. 525 ; 9» 
L. J., Ch. 25; 4 Jur. 116. 

A court of equity will enforce for the benefit 
of the Crown, a trust of real estate created ia 
favour of an alien. The devise being valid, and 
there being a cestui que trust, who can take but 
not hold, tile Crown becomes entitled beneficially^ 
and not the trustee or heir-at-law. Barrow v. 
WadMri, 24 Beav. 1 ; 3 Jur. (N.S.) 679 ; 5 W. E. 
695. 

A devise to trustees in trust for a person who 
is an alien is a trust incapable of taking effect, 
either for the benefit of the alien or of the Crown, 
and the beneficial interest results to the heir of 
the testator. Bdttson v. Stordy, 3 Sm. k G. 230 *, 
3 Eq. E. 1039 ; 1 Jur. (KS.) 771 ; 3 W. E. 627. 
See S. C. on appeal, 2 Jur. (N.S.) 410 ; 4 W. K 
438. 

Effect of Naturalisation Act, 1870.] — 

Where the title of the alien having accrued 
before the passing of the Naturalisation Act, 
1870, that act does not remove his disability to 
hold land. Sharp v. Be St. Sauveur, supra. 

Copyright.] — An alien friend who, 

during the time of his temporary residence in a 
British colony, publishes, in the United Kingdom, 
a book of which he is the author, is, under 5 k & 
Viet. c. 45, entitled to the benefit of English 
copyright, Rontledge v. Low, 37 L. J., Ch. 454 j 
L. E. 8 H. L. 100 ; 18 L. T. 833 ; 16 W. E. 1081. 
See further, title Copyeight. 

Fraudulent XTse of Trade Mark.] — A 

foreign manufacturer has a remedy by suit in 
this country, for an injunction and account of 
profits against a manufacturer who has com- 
mitted a fraud upon him by using his trade mark 
for the purpose of inducing the public to believe 
that the goods so marked are manufactured by 
the foreigner. Collins Co. v. Brown, 3 Kay k J. 
423 ; 3 Jur. (isT.S.) 929 ; 5 W. E. 676. 

An alien can in the courts of this country sue 
to restrain the fraudulent appropriation of Ms- 
trade mark, although the goods on which such 
trade mark is affixed are not usually sold by him 
in this country. Collins Co. v. Reeves, 4 Jur~ 
(N.S.) 865 ; 6 W. E. 717. 

Libel.] — An alien friend, though resident 

abroad, is entitled to sue in the courts at West- 
minster for a libel published concerning him in 
England. Pisani v. Lawson, 6 Bing. (N.C.) 90 ; 
8 Bcott, 180 ; 8 I). P. C. 57 ; 9 L. J., C. P. 12 
3 Jur. 1153. 

Patent.] — A patentee applied to the Court 

of Chancery to stay all proceedings on a scirci 
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facias to repeal the patent, or that a nolle 
prosequi might be entered, on the ground that 
the prosecutor w^'as an alien : — Held, that the 
court had no authority to interfere in the matter. 
Reg. V. Prossei\ 11 Beav. 306 ; 18 L. J., Ch. 35 ; 
13Jur. 71. 

An illegal monoply is a public grievance, and 
the Crown having been informed of such a 
grievance, and having the power and duty to 
remove it, if it be such, ought not to be disabled 
from directing the necessary proceedings to 
ascertain the truth, because the information 
was given by an alien. Ih. 

Will of— Execution.] — A will made ac- 
cording to the forms of English law by an alien, 
who though her domicil of origin was English, w’as 
domiciled abroad at the time of making her will 
and of her death, is not entitled to probate in this 
country. In determining what is the valid will 
of an alien, the general principles of law prior to 
the passing of the Naturalisation Act, 1870, are 
still applicable. Bloxain v. Favre, 53 L. J., P. 26 ; 
S P. D. 130 ; 50 L. T. 776 ; 32 W. E. 673. 

Other Matters — Bastardy Orders.] — An order 
an bastardy cannot be made in respect of an 
illegitimate child born abroad of a foreign woman. 
Reg. V. Mane, 13 Q. B. 769 ; 3 New Sess. Cas. 
597 ; 18 L. J., M. C. 216 ; 13 Jur. 854. 


3. Alien Enemy. 

a. Contracts by anA with. 

tJeuerally.] — Commerce by a person resident 
In an enemy’s country, even as a representative 
of the Crowni of this country, is illegal, and the 
object of prize, however beneficial to this coun- 
try, unless authorised by licence. Baglehole, Ex 
parte, 18 Ves. 528 ; 1 Eose, 271. S. P., M'‘Comiell 
w. Hector, 3 Bos. & P. 113 ; 6 K. K. 724, 

Trading with an enemy without the king’s 
licence is illegal ; and it is illegal for a subject 
in time of war, without the king’s licence, to 
bring even in a neutral ship goods from an 
■enemy’s port, which were purchased by his agent 
resident in the enemy’s country, after the com- 
mencement of hostilities, although it may not 
:appear that they were purchased from an enemy. 
Potts V. Bell, 8 Term Eep. 548 ; 2 Esp. 612 ; 

5 E. E. 452. 

A contract wfith an alien enemy made in time 
of war pannot be enforced in the courts here. 
Willmm V. Pattumi, 7 Taunt. 439 ; 1 Moore, 
133 ; 18 E. E. 525. 

An action may be maintained here by a 
neutral on promissory notes given to him by a 
British subject in an enemy’s country for goods 
sold there. Houriet v. Morris, 3 Camp. 303. 

Though a bill drawn by a prisoner of war in 
France upon a person resident in England in 
favour of an alien enemy, could not have been 
originally enforced, the drawer is liable on a 
subsequent promise in time of peace. Bulianmel 
v. Pioliering, 2 Stark. 90 ; 19 E. E. 686. 

A,, a native of America, and B., a native of 
England, had dealings by mutual consignments ' 
previous to 1812. In June, 1812, war was 
declared between the two countries, and on the 
24th December, 1814, preliminaries of peace 
were signed at Ghent. A cargo of goods con- 
signed on account by A. to B. arrived in Eng- 
land in November, 1814, and were sent by B. to 
France and there sold, and he received bills for 


the amount which he got discounted. Another 
cargo so consigned arrived in ■ England in 
January, 1815, and was sold by B. before the 
15th February. In March, 1815, B. became 
bankrupt, and was appointed by his assignees 
their agent to wind up his affairs, in the course 
of which employment he received the proceeds 
of the second cargo, and transmitted accounts to 
A., in which he admitted him to be his creditor 
for a balance in respect of the proceeds of both 
cargoes. In an action by A. against the assignees 
of B., to recover such balance Held, that A. 
w'as entitled to prove under B.’s commission for 
the balance due to him upon the second cargo 
only. Ogden v. Peele, 8 D. & E. 1 ; 29 E. E. 472, 

Crown can enforce Contract made by Alien 
Enemy.] — If an alien enemy, a prisoner of war, 
makes a contract, it may be enforced by the 
king for the benefit of the Crown. Maria -w. 
Hall, 1 Taunt. 33, n. ; 9 E. E. 696. 

And if the Crown does not enforce it, the 
prisoner may sue on it after the return of peace. 
Ib. Contra, Anthon v. Fisher, 2 Dough 649, n. 

Eansom.] — The ransom of British ships or 
goods taken by the enemy was made void, and 
prohibited under a penalty of 500h by 22 Geo. 3, 
c. 25. Anthm v. Fisher, 2 Dough 649, n. And 
see Woodward v. Larldng, 3 Esp. 286. 

The ransom acts are remedial laws, and must 
be construed liberally to meet the mischief. 
Hareloch v. Rock wood, 8 Term Rep. 277. 

An action w^as maintainable by an alien enemy 
upon a ransom bill. Ricord v. Bettenham-, 3 
Burr. 1734 ; 1 W. Bh 563. 

Even wben the hostage given died in prison. 
Ib. 

An enemy’s ship which has ransomed a British 
vessel, being retaken wdth the hostage and ran- 
som bill on board, but the bill secreted, and not 
delivered up to the recaptor, the first captor may 
recover upon the ransom bill. Co7'me v, Blach^ 
bourne, 2 Dough 641. 

The plaintiff and defendant being taken pri- 
soners in Portugal, jointly solicited and obtained 
the liberation of themselves, and the ransom of 
the defendant’s ship, contrary to 45 Geo. 3, c. 72 ; 
to effect wbich the plaintiff lent money to the 
defendant, who afterwards gave him a bill for 
the amount -Held, that the plaintiff could 
not recover on the bill. Webb v. Brooke, 3 
Taunt. 6. 

b. Trading in time of War. 

In General.] — A contract between two subjects 
of a neutral state to export contraband of w^ar to 
a belligerent is not unlawful in the neutral state. 
Charasse, Ex parte, Grazebrook, In re, 4 De G. 
J. & S. 655 ; 34 L. J., Bk. 17 ; 11 Jur. (N.S.) 400 ; 
12 L. T. 249 ; 13 W. E. 627. 

The carrjdng on trade with a blockaded port is 
not a breach of municipal law, nor illegal, so as 
to prevent a court of the loci contractfis from 
enforcing the contract of which it is the subject. 
The Helen, 35 L. J., Adm. 2 ; L. E. 1 Adm. 1 ; 
11 Jur. (N.S.) 1025 ; 13 L. T. 305 ; 14 W, E. 136. 

A neutral state is not bound by the law of 
nations to impede or diminish its own trade by 
municipal restrictions. Ib. 

A natural-born subject of this country, domi- 
ciled in a foreign country in amity with this! 
j may lawfully exercise the privileges of a subject 
1 of the country where he is domiciled to trade 
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with another conntry in hostility whth this. 
Bell y. Beid, 1 M. & S. 726 ; U R. R. 557. 

The king having, by orders in council, declared 
certain ports in St. Domingo not hostile, which 
had formerly been but were no longer in the 
possession or under the dominion of France ; 
though such declarations were made 'for collateral 
and limited purposes, not covering in their terms 
the trading in question ; yet a trading to such 
ports from parts of the king’s dominions, not 
named in such prior limited orders, was legalised, 
as if it had been to an ordinary neutral port, by 
such authoritative recognition of those ports in 
St. Domingo not being hostile : and the inference 
as to the legality of such neutral trade was not 
rebutted by a subsequent order of council open- 
ing the trade generally (so as to cover in its 
terms the particular adventure) to all ports of 
St. Domingo not in the possession of France. 
And such trade to neutral ports, requiring no 
licence from the Crown, is not restricted by the 
fact of a British ship carrying a licence for 
trading to them from G reat Britain with a certain 
specified cargo ; but the British trader may, 
notwithstanding, carry other lawful goods, and 
insure his W'hole adventure, and may recover 
from the undeiwriter a loss arising from capture 
by a British cruiser, though induced by the fact 
of such trading with goods not being covered by 
the licence wiiich was produced to the captor ; 
for the licence itself not being necessary, the 
carrying of goods not included in it wus no legal 
cause of seizure, hownver it might operate upon 
the question of costs in the Prize Court. Blacli- 
hirne v. TIumnJSim., 15 East, 81 ; 3 Camp. 61 ; 13 
B. R. 382. 

Enemies’ goods coming into this country may 
be seized for the use of the Crown. La/ul v. 
North (Lord), 4 Dough 266. 

■What is a State of War.] — Though a state may 
be in the military possession of one or tw'o 
belligerents, that w’ill not constitute her subjects 
enemies to the other belligerent, if the sovereign 
pow'er of the latter chooses to permit a con- 
tinuance of commerce with them ; therefore, 
W’here an insurance wns effected on property 
shipped in this country on account of persons 
who were domiciled at Hamburg, at a time wdien 
that country wns in the possession of French 
troops, the senate continuing to exercise the 
poW'Crs of civil government in the same manner 
as before :~Held, that the assured w^ere entitled 
to recover for a loss which happened in the course 
of a voyage permitted by his majesty’s orders in 
council. Eagedorn v. Belt 1 M. k S. 450 : 14 
R. B. 497. 


c. Licewe to Trade. 
i. Construction. 

Licences to trade with an enemy are to be con- 
strued liberally, and not, like grants of property 
from the Crowm, strictly. Blindt v. Scott 5 
Taunt. 674 ; 15 R. R. 615-Ex. Ch. 

A misdescription of a paiiy applying to the 
Ciwvn for a licence to trade with an enemy, if 
made without fraud, does not vacate the licence, 
or vitiate a policy effected upon Nmigham^ v. 
Lemaltc (in error), 7 D. & R. 236 ; 8 Moore, 646 r 
1 Bing. 473 ; 25 R. R. 691. 

licence — Non-assignahje.] — k licence from 
the king to B., to import in neutrals, from an 


enemy’s country, goods, being the property of B.,; 
cannot be assigned so as to authorise the importa- 
tion of goods the property of the assignee. Beim 
V. Thompson^ 1 Taunt. 121. 

Subject to a Condition.]— A licence was granted 
for the exportation of gunpow^der on the petition 
of the manufacturer, on behalf of himself and 
others, provided the merchant exporter should 
fii'st give a security by a bond, with tw^o sureties, 
under a certain condition. The manufacturer of 
the pow'der sold it to the plaintiff, and contracted 
to ship it free on board : — ^Held, that the condi- 
tion of this licence was not complied with by the 
manufacturer’s giving the required security, as 
he was not the merchant exporter Avithiii the 
meaning of the licence. Camels v. Britt ea^ 4: 
B. & Aid. 184. 

ii. Operation. 

It is legal to trade with the subjects of an 
enemy’s country by the king’s licence. Vandyoh 
V. Whitmore^ 1 East, 475. 

A Licence to Trade not equivalent to licence 
to Beside.] — An order in council, licensing a, 
person to export and import certain goods to and 
from an enemy’s country, does not authorise his. 
residence and trading there. Baglehole^ Ece- 
parte^ 1 Rose, 271 ; 18 Ves. 525. 

Prospective Licence.] —A prospective licence 
from the Crowui for a voyage from an enemy’s, 
country, granted after the voyage has commenced,, 
is insufficient to render it legal. Eenry v. 
Staiuforth, 4 Camp. 270 ; 17 R. R. 293. 

Licence obtained before Contract executed.] 

— The 43 Geo. 3, c. 153, s. 15, having enabled the 
king, by order in council, to license the importa- 
tion of certain goods, being British or neutral 
property from the enemy’s country, in neutral 
ships ; a contract made by A. and B., British 
subjects, for the purchase of brandy from a house' 
of trade in France (an enemy), to be shipped 
thence in a neutral ship, on account of A. and B., 
which contract wns made in contemplation of 
obtaining a licence for that purpose, which 
licence was accordingly obtained soon after the 
making of such contract, and before it was begun 
to be executed, is a legal contract, and may law- 
fully be guaranteed in the first instance by C. 
and D., other British subjects ; and after such 
licence obtained, the guarantees are liable in 
damages for non-shipment of the goods by the- 
house in France, on board a neutral ship sent 
there for that purpose. Tim son v. Merac^ 9» 
East, 35. 

As to Persons. ]~A licence to trade to an 
enemy’s country, granted to one set of British 
merchants, cannot be used to cover a trading by 
other British merchants, without connecting- 
them together. B%ish v. Bell., 16 East, 3 ; 14r 
R. R. 270. 

In an alien enemy, commorant here under the 
king’s licence to reside here, purchases goods for 
exportation, the exportaton by him, after his* 
licence to reside has ceased, is not protected by a 
licence to trade, also obtained after his licence to 
reside has ceased, and authorising the exporta- 
tion of the identical goods by B. and K. or other 
British merchants. Warind v. Scott, 4 Taunt, 
605 ; 13 R. R. 698. 
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A licence to export goods to certain places British merchants, and insure, although the 
within the inhuence of the enemy, interdicted to neutrals become enemies before action brought, 
British commerce, -granted to N. on behalf of the broker may, upon a loss incurred, maintain 
himself and other British merchants, is suificient an action against the underwriters to recover the 
to legalise an insurance on such an adventure, if value of the joint interest of the three.^ De 
it appears that N. was the agent employed by Taylor^ 4 Taunt. 233 ; 13 R. R. 585. 

the British merchants really interested in it to Although .a licence “to the plainti'ff, of 
get the licence, though he had no property in London, merchant, on behalf of, himself and 
the goods himself. Rawlinson'v. other British and neutral merchants, to export 

223. on board a certain vessel, bearing any flag except 

A licence to a British merchant, that a ship the French, a specified cargo from London to 
may go to a hostile port, and bring home a cargo any port in the Baltic not under blockade, and 
of goods, authorises the importation of such to whomsoever the property may appear to 
goods, being the property of an alien enemy, a belong,” did not protect a part of the cargo 
subject of that hostile country; and therefore which was the px’operty, of Russian subjects at 
authorises him to insure, and enforce his contract the time of the shipment, Russia being then at 
of insurance in our courts. Morqcm v. Oswald^ war wdth this country, so as to entitle the 
3 Taunt. 554. See v. i5 R. R. 6L plaintiff to recover in respect of that part upon 

Under a licence to a British merchant, by a policy effected by him as the agent for and by 
name, on behalf of himself and others to export the orders of those Russian subjects, the loss, 
to P., and to import a cargo thence, an alien being occasioned, by seizure, and confiscation in 
enemy may lawfully be interested in the export a Russian port by commissioners appointed by' 
cargo as w’ell as in the import cargo. Feise v. the Russian government ; yet, as the licence was . 

Bell, 4 Taunt. 4 ; 13 R. R. 549. also obtained, and the policy effected by the •. 

A native Spaniard domiciled here in time of plaintiff on his o\vn account, and as agent for ■ 
war between this country and Spain, having certain Hamburghers, who ^were respectively 
been licensed in general terms by the king to interested in separate and distinct proportions . 
ship goods in a neutral vessel hence to certain of the cargo : — Held, that he wms entitled to - 
ports of Spain, such commerce is legalised for all recover in respect of his own interest, and that 
purposes of its due and effectual prosecution, of the Hamburghers : Hamburgh being in a state : 
either for the benefit of the party himself or of of permissive neutrality with this country. . 
his correspondents, though residing in the Ilagedoni v. Bazett, 2 M. &; S. 100. 
enem3’'’s country. Tlsqjarlolia v. Fable, 13 East, Under a licence to British brokers resident 
332 ; 12 R. R. 360. here, that a ship bearing any flag may import 

If a licence is obtained from the British from an enemy’s countiy to whomsoever the 


government by A. to import from an enemy’s 
country in six ships such goods as shall be speci- 


property may appear to belong, three British 
subjects not named in the licence, one of whom 


fled in* his bill of lading, and goods are imported resides in a hostile country, may import from . 

on board one of the six ships on account of B., another hostile country to this, Fayle r. Bimr- 

C. and U., to whom several bills of lading are dillon, 3 Taunt. 546. 


sent wdth their respective goods, and one general 
bill of lading for the wfiiole cargo is sent to A., 
the whole cargo wall be protected. Defflis v. 
Barry, 3 Bos. & P. 3. But see Feise v. Waters, 
col. 2*06. 


^e goods, and one general A licence granted under an order in counciP, 
hole cargo is sent to A., to H. S. (a British resident merchant) permitting 
be protected. Deffiis v. a vessel, bearing any flag except the French, to 
But see Feise v. Waters, proceed in ballast from any port north of the 
Scheldt to Archangel, there to load a cargo of 


A licence to F. & Co., obtained by them as such goods as were permitted by law to be 
the plaintiff's agents, permitting them to export imported, and proceed with the same to a port in 
in a ship named, bearing any flag except the the United Kingdom, was considered as not con- 
French, specified goods from London to Daiitzig, fined personally to H. S. or any particular class 
or any port in the Baltic not blockaded, though of persons; and therefore, where Russian subjects 
the documents might represent her destination at Archangel, who were_ alien ^ enemies, had 
to any neutral or hostile part, and to wdiomsoever shipped goods under such licence for the purpose 
the property might appear to belong, protects a of loeing brought into this country : — Held, that, 
consignment made by a Prussian neutral alien, they were protected by it; and an insurance, 
resident here by licence, to a hostile Russian poih made for their benefit w'as legal. Roh'uisofi v.. 
of the Baltic. Salinakoneg v. Andrews, 5 Taunt, Touray, 1 M. &, S. 217 ; 3 Camp. 160 ; 13 R. R.. 
716. See FLindt v. Scott, 15 R. R. 615. 781 ; and^ see 16 R. R. 284, n. S. P., BoUmon v, 

Twm neutral Prussians, one of them resident in Cfieeseicright, 1 M. & S. 220. 

England, the other at Konigsberg, having a 

licence to export to all Baltic ports, some whereof As to Goods.] — Under a licence to A. to import; 

were hostile, w'cre not precluded from recovering goods the property of A., as specified in his bill 
on an insurance of goods exported, and confis- of lading, if the goods are consigned to others, 
cated bj” an act of the Prussian government, with particular bills of lading, a general bill ^of: 
then neutral. Ayithony v. AloVma, 5 Taunt- 711. lading signed to A., without proof of some special 
A licence to trade wdth an enemy granted to interest in A. in the goods, will not entitle the 
F. & Co. and others, may be used by the person consignment to the benefit of the licence. Feisa 
for whom F. & Co. wmre the acting agents in v. Bh to, 2 Taunt. 248. But see v.P^zrry, 

procuring such licence, and in carrying on the col. 205. 

adventure, though the person was a foreigner A licence ginnted by the secretary or state 
residing here under an alien licence at the time, under an order in council by virtue of 48 G-eo. 3, 


Feise V. Fewnluini, 16 East, 197. 


c. 126, s. 2, to P., B. and C. (who w-ere in fact 


If a merchant, British by domicil, and two British merchants residing here, but were not 
neutral merchants, his partners, export goods so expressed to be in the licence), on behalf,,of 
from London to a hostile port, under a licence themselves and others, to export goods on board 
granted to their broker on behalf of several a vessel bearing any flag except the French, 
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from London to any port in the Baltic (of which 
most were at that time hostile, but some were 
neutral), will not warrant an export of goods 
which were the property at the time of the 
shipment, of an alien enemy, a Russian subject 
residing at St. Petersburg, then a hostile port of 
the Baltic, to which place the cargo wns con- 
signed, and at whose desire the licence was 
obtained by P., B. and C. Mennet v. Bonliani., 
15 East, 477. See Vauqlian v. Lemclte^ 25 R. R. 
692,694. 

A licence to British merchants, by name, to 
export goods in a certain ship to any port in 
the Baltic, not blockaded, and to whomsoever 
the property might appear to belong, authorizes 
an enemy, subject of the hostile comitiy to 
which the ship is licensed, legally to export 
from London. Flmlt v. Scott., 5 Taunt. 674 ; 
15 R. R. 615— Ex. Ch. 

Importation of more Goods than licence war- 
rants.] — If a vessel brings under a licence a cargo 
of enumerated goods from a hostile country 
hither, and also certain other goods not licensed, 
the insurance on the licensed goods is not thereby 
vitiated. PiesohcU v. Allmitt, 4 Taunt. 792. 
And see Hagedorn v. Bell., 14 R. R. 500. 

A quantity of gunpowder was exported, for a 
part of which only a licence had been obtained : 
— Held, that the exportation of the excess only 
W’as illegal ; and, therefore, that an insurance 
effected on the whole cargo might be supported 
,as to so much for which the licence was obtained, 
whether the property of the same or of different 
persons. Kelr v. Andrade., 2 Marsh. 196 ; 6 
Taunt. 498 ; 16 R. R, 660. 

licence as to Goods in Ship will Legalise 
Insurance on Ship.] — Where a certain trading 
with an alien enemy for specie and goods, to be 
brought from the enemy’s country in his ships 
into our colonial ports, was licensed by the king’s 
authority : — Held, that an insurance on the 
•enemy’s ships, as well as on the goods and specie 
put on board for the benefit of the British 
..subjects, was incidentally legalised ; and that it 
was competent for the British agent of both 
parties, in whose name the insurance was effected, 
-to sue upon the policy in time of war ; the trust 
not contravening any rule of law or public 
policy, and there being no personal disability in 
the plaintiff on the record to sue. KenslngUm 
Y. Inglh^ 8 East, 273 ; 9 R. R. 438. s! P., 
Flindt V. Scotty 5 Taunt. 674 ; 15 R. R, 615 — 
Ex. Gh. 

A licence to H. of Loudon, merchant, on 
behalf of himself and other British or neutral 
merchants, to import a cargo from certain limits 
within which an enemy’s port is situate, in any 
vessel bearing any flag except the French, will 
protect a ship trading from that port, in which 
ship H. and an alien enemy are jointly interested, 
Hagedorn v. Bold, 1 M. & S. 567": 3 Camp. 
377. 

As to Ship.] — All importation from a hostile 
port by an alien enemy there resident, may be 
legalised by a licence to R., on behalf of a British 
merchant, for a ship not named ; but in order so 
to legalise it, it is not sufficient that the ship’s 
name should be indorsed «at the hostile port of 
loading on the licence ; the assured must also 
prpvc by what authority he applies the licence 
so obtained to that adventure. Moljhmn v. 
Morris, 5 Taunt, 730. 


Insurance on Goods on Ship with Licence — 
Seizure after Transfer to Launches.] — Insurance 
on goods on board a Spanish ship from Nassau 
to Campeachy, to continue on the goods till 
discharged and safely landed. The ship having 
a licence from the British government at Nassau, 
sailed from Campeachy, arrived off that port, 
and made signals for launches, in which the 
goods were put for the purpose of being run 
ashore. In this situation the goods were seized 
by two Spanish government brigs, it being 
contraiy to the Spanish law to import British 
goods into the Spanish Main. The goods were 
protected by the policy while on board the 
launches, such being the usual method of carry- 
ing on that trade. Matthie v. Potts, 3 Bos. & P. 23. 

As to Places.] — A licence granted upon the 
representation of U. on behalf of different British 
merchants, for permitting a ship (by name) to 
proceed under any colours, except the French, 
with a cargo of such goods as were permitted by 
an order in council to be exported from London 
to any ports within certain limits, the whole of 
the country within those limits being in hostility 
with this country, was held to protect the pro- 
perty of an alien enemy residing in the hostile 
country, shipped on his account in this country ; 
and therefore an insurance for his benefit \vas 
legal. Ilvllman v. Whitmore, 3 M. & S. 337 ; 
15 R. R. 283. 

A licence to ship-brokers in London on behalf 
of themselves and British or neutral merchants, 
to load and export a cargo on board a Russian 
ship from London to any port in the Baltic not 
under blockade, protected Russian property ex- 
ported from this country on a voyage to a Russian 
port, Russia being at war with Great Britain. 
Bucher v. Ansley, 5 M. & S. 25 ; 17 R. R. 251. 

A licence to sail in ballast from any port north 
of the Scheldt to Archangel, or any other port 
of the White Sea, there to take in a cargo of 
permitted goods, and import them into the United 
Kingdom, legalises a vessel which had sailed from 
Great Britain to St. Petersburg with colonial pro- 
duce, in bringing home a return cargo of the speci- 
fied goods. Sta7iiforth v. Coomhe, 5 Taunt. 726. 

A licence to import direct from any port in 
Norway or to sail in ballast from any port north 
of the Scheldt to any port in Norway, and in 
either case to import thence, authorises by the 
first clause a sailing from a British port, wdiether 
north or south of the Scheldt, to Norway to fetch 
the cai-go. Le CJicminant v. Pearson, 4 Taunt, 
367 : 13 R. R. 636. 

iii. Limitation of Time. 

Expiration of Licence after Shipment but 
before Sailing.] — If a licence to export and 
deliver goods-to an enemy’s country is granted 
for a limited Line, it is not sufficient that the 
goods were shipped before the expiration of the 
time, the ship not sailing till afterwards. Van- 
dychY. Whitmore, 1 East, 475. 

A licence to export to a hostile country was 
to continue in force for exporting till the 10th 
September. The ship cleared at the custom- 
house on the 9th September, and on the 12th 
received her clearing note at Gravesend : — Held, 
that the ship had not exported the cargo before 
loth, and that the insurance was void. 
Williams v. Ma?'sludl, 6 Taunt. 390 ; 2 Marsh. 
92; 1 Moore, 168; 7 Taunt. 468; 18 R, R. 
542. 
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A vessel is not protected under a licence for 
six months which was to be renewed on appli- 
cation by the parties on the return of the vessel 
from her voyage, if it appears that the licence 
expired on the 2nd January, and that the ship 
cleared at the custom-house on the 19th December 
preceding, but did not receive her clearance at 
Gravesend till the 20th January, being detained 
by the exporter, who feared a capture by French 
privateers. Tulloch v. Boyd.^ 1 Moore, 174 ; 
7 Taunt. 472 ; Holt, 487 ; 18 R. R. 546. 

Voyage not completed within Time — ITo 
Befanlt — Perils of the Sea.] — A licence to trade, 
which is to expire on a certain day, will protect 
the adventure beyond that day, if it be pro- 
tracted by events which the licensed party 
cannot control. And where a homeward cargo, 
shipped without laches after the licence had 
expired, was, through perils of the sea, neces- 
sarily unladen in the course of the voyage, and 
destroyed by fire on shore : — Held, that the 
licence protected a cargo of the specified goods 
substituted for the cargo burnt. Sijfldn v. 
Glover^ 4 Taunt, 717. 

Where a licence was granted to the plaintiff 
on the 25th of May^ 1810, to take a cargo from 
London to Archangel, and to return thence with 
a cargo of grain and other goods, permitted by 
law to be imported to any port of the United 
Kingdom, and the licence was limited to the 
29th of September following, which time was 
afterwards extended to the 1st of January, 
1811 ; and the ship, after taking in a cargo of 
pitch and tar at Archangel, sailed on her home- 
ward voyage on the IBth of October, 1810, but 
was driven back to Archangel, and, there un- 
loaded, and the cargo sold, and the ship laid up 
for the winter, and did not sail again from 
thence with a cargo of wheat until the 1st of 
August, 1811 : — Held, that the licence was not 
exhausted by taking in the first cargo of pitch 
and tar, but would cover the cargo of wheat 
also, notwithstanding the time limited for its 
continuance had elapsed, provided it appeared 
that the voyage was prosecuted with all reason- 
able despatch, which was a question for the jury. 
Bljfkin V. Allnutt, 1 M. & S. 39. 

If a licence to trade is limited in duration to 
a certain day, and the vessel has not completed 
her voyage before the licence expires, it is 
incumbent on the licensed person to prove that 
such due diligence has been used by the master 
of the vessel that the adventure is still protected 
within the spirit of the licence. But if there 
has been no default in the conduct of the vessel, 
the licence, though expired, still protects the 
adventure till its completion. Freeland v. 
Wallm\ 4 Taunt. 478 ; 13 R. R. 651, 

A voyage legalised in its commencement by a 
licence for four months, which expired during the 
voyage may be legally finished, if special circum- 
istances, not in the power of the licensed person 
to control, clear of fraud and laches on his part, 
have protracted the voymge. Leevin y. Cormae^ 

4 Taunt. 483, n ; 13 R. R. 654. 

A license by the king in council legalises the 
prosecution of the intended adventure, after the 
time specified in the licence has expired, if the 
delay was caused by unavoidable necessity 
whether the voyage protected commence after 
the licence expired or before. Bffurtli v. Smith., 

5 Taunt. 329. 

Date not truly Indorsed. ]—If the defence 
upon a policy is, that the licence requires the 


date of the ship’s clearance from a hostile port 
to be indorsed thereon, and that it is not truly 
indorsed, it is incumbent on the defendant to 
prove what a clearance is, and the discrepancy 
between the real date of the clearance and the 
date indorsed. Morgan v. Oswald., 3 Taunt. 554. 

iv. How proved. 

When lost.]— If a licence to trade is lost, the 
next best evidence is the register of it in the 
books of the secretary of state. Bhind v. W~il- 
Jiimon, 2 Taunt. 237 ; 11 R. R. 551. 

Where a ship insured is captured in a voyage 
to an enemy’s country, and the British licence 
legalising the voyage is lost, to shew that she 
had such a licence, it is necessary to prove the 
loss of the paper purporting to be a licence which 
was on board the ship, and to produce examined 
copies of the order in council for granting the 
licence, and the copy of the licence preserved in 
the secretary of state’s office. Byre v. Palsgrave, 
2 Camp. 605 ; 12 R. R. 751. 

Where a licence to trade with an enemy, 
granted abroad, had been returned after being 
used, to the secretary of the governor by wffiom 
it w'as issued, who had, as he believed, thrown it 
aside amongst the waste papers of his office, and 
did not know what was become of it, having 
afterwards searched for, but not recollecting the 
finding it, and thinking that he had not found it ; 
this is reasonable and probable evidence of the 
loss of such licence, so as to let in parol evidence 
of its contents. Kensington v. Inglis, 8 East, 
273 ; 9 R. R. 438. 

A licence having been deposited in the custom- 
house, and accidentally destroyed, it is to be pre- 
sumed that the time of clearance, as required by 
the order in council, wms indorsed upon it, upon 
its being shewn that without such indorsement 
the custom-house would not have permitted the 
entry to have been made. Butlers. AlUiutt,! 
Stark. 222. 

As to Possession of Licence.] — Where an 
assured British merchant, in an action on a 
policy of insurance in goods bound to an enemy’s 
port in Holland, seeks to protect the adventure 
under the king’s licence to trade with the 
enemy, it is not sufficient to give in evidence 
at the trial, and to prove his possession in fact 
before the voyage commenced, of a general 
licence dated three months before, licensing six 
neutral vessels under certain neutral fiags to pass 
unmolested to or from any port of Holland, from 
or to any port of this Idngdom, with certain 
goods (including the goods insured), which 
licence was directed to S. and other British 
merchants, with a condition annexed that they 
should cause the licence to be delivered up to 
them or their agents when the ship should enter 
any port of this kingdom ; without also giving 
probable evidence to account for his possession 
of the licence, and to shew that his use of it was 
lawful ; as by shewing from wdiom and when he 
received it, and thereby connecting his own 
particular adventure with such general licence. 
Barlow v. MPntosh, 12 East, 311. 

d. Proceedings hy and against 

In general.] — An alien enemy cannot, by the 
municipal law of this country, sue for the 
recovery of a right claimed to be acquired by 
him in actual war. Anthon v. Fisher, 2 Dough 
649, n. Contra Maria v. Hall, 1 Taunt. 32, n. 
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No action can be maintained either by or in 
favour of an alien enemy. Brandon v. Keshitt^ 

6 Term. Rep. 23 ; 3 ii. E. 109. 

An alien, to whom a bill, drawn on England 
by a British subject detained prisoner in France 
during war, payable to another British subject 
detained there, is there indorsed by the latter, 
may sue on it in this country after the return of 
peace. Antoine v. MorsUead^ 1 Marsh. 558 : 6 
Taunt. 237 ; 16 E. E. 610. 

S’eme Covert — Husband Alien Enemy.] — A 

feme covert cannot sue alone on a contract made 
with her before or after marriage, though her | 
husband is an alien enemy. Be Wald v. Braum^ 

1 H. & N. 178 ; 25 L. J., Ex. 343 ; 4 W. E. 646, 

^ Neutral taken in Act of Hostility.] — A native 
o^ a neutral state taken in an act of hostility on 
board an enemy’s fleet, and brought to England 
as a prisoner of war, is not disabled from suing 
while in confinement, on a contract entered into 
as a prisouer of war. Sparenlurgli v. Bamiatyne^ 

1 Bos. & P. 163 ; 2 Esp. 580 ; 4 E. E. 772. 

Action by Trustee for.] — It is no defence to an 
action on a bill of exchange that the plaintiff 
sues in trust for an alien enemy. Ba/iCouz v. 
Morshead, 6 Taunt. 332 ; 16 E. E. 623. 

Action by Agent for.] — A plea of alienage to 
an action on a policy brought in the name of an 
English agent for his principal, an alien, whose 
interest appears on the record, is a good plea ; 
and a replication to such plea, that the alien is 
indebted to the agent in more money than the 
value of the property insured, cannot be sup- 
ported. Brandon v. Nesbitt^ 6 Term Eep. 23 ; 
3E. E. 109. 

A British agent effecting a policy on behalf of 
alien enemies, who became enemies after the 
loss happened, but before the action commenced, 
is entitled to recover against the underwriter, 
who had only pleaded the general issue ; for such 
temporary suspension, during the war, of the 
assured’s right of suit upon a contract, legal at 
the time, and liable to be enforced upon the 
return of peace, cannot be taken advantage of 
under a plea of perpetual bar, there being no 
legal disability in the plaintiff on the record to 
sue. FlindtY. IVaters, 15 East, 260 ; 13 E. E. 
457. 

Pleadings relating to.] —In a plea of alienage, 
the defencknt must state that the plaintiff was 
born in a foreign country, at enmity with this 
country, and that he came here without letters 
of safe conduct from our king. Casseres v. Bell, 
8 Term Eep. 166. 

In an action on a policy of insurance, it is no 
defence under the general issue that the persons 
interested, who were neutrals when the policy 
was effected and the loss happened, had become 
alien enemies before action, Harman v, King- 
ston, 3 Camp. 152 ; 13 E. E. 775. 

Where an alien amy, at the time of the action 
brought, became an alien enemy before plea 
pleaded, and the defendant pleaded that the 
plaintiff ought not to have or maintain his 
action, because he was before and at the time of 
exhibiting his bill, and that he now is, an alien 
enemy ; concluding that, therefore, the plaintiff 
ought to be barred from having or maintaining 
his action j to which the plaintiff replied, that, 
at the time of exhibiting his biE, he was an alien 


amy ; wherefore he prayed judgment and his 
damages : to which there was a demurrer : — 
Held, that the plea was ill pleaded. But yet, 
as the court was ex-officio hound to give such 
judgment as appeared upon the whole record to 
he proper, without regard to the issues found or 
confessed, or to any imperfection in the prayer 
of judgment on either side ; and as it appeared 
upon the whole that the plaintiff was now an 
alien enemy, and therefore incapable of main- 
taining further his suit, judgment was given 
that he be barred from further having or maintain- 
ing his action. Le Bret v. Fapilla?i, 4 East, 
502 ; 7 E. E. 618. 

Since 7 & 8 Viet. c. 66.]— A plea, that 

the plaintiff was an alien enemy residing in this, 
country without the licence, safe conduct, or 
permission of the sovereign is good, although it 
does not expressly negative a certificate from 
one of the secretaries of state under 7 & 8 Viet, 
c. 66, ss. 6, 8. Aleenius v. Nygren, 4 EL & Bl. 
217 ; 24 L. J., Q. B. 19 ; I'jur. (N.S.) 16 ; 3 
W. E. 25. 

Proof of Alien Enemy.] — See col. 199, supra. 


4. Naturalisation. 

Generally.] — A person naturalised in tliia 
country becomes to all intents and purposes a 
British subject, and ceases to be an alien. Beg. 
V. Manmna, 1 Den. C. C. 467 ; T. & M. 155 ; 2 
Car. & K. 887 ; 19 L. J., M. C. 1 ; 13 Jur. 962. 

An alien domiciled and naturalised in this, 
country, is subject to the same disabilities as is a, 
natural-born subject. Mette v. Hette, 28 L. J., 
P. 117 ; 1 Sw. & Tr. 416 ; 7 W. E. 543. 

Marriage.] — He is incapable of contracting a 
marriage, which wmuld have been void if con- 
tracted by a natural-born subject, although valid 
by the law of his domicil of origin, and by the 
lex loci contractCls. Ib, 

Qualified Naturalisation — Infants — Guardian 
— Jurisdiction.] — In 1861, B., a Frenchman, 
came to England, and in 1871 obtained from 
the British Home Office a certificate of naturali- 
sation, declaring that he was thereby naturalised 
as a British subject, and that upon taking the 
oath of allegiance he should in the United 
Kingdom be entitled to all political and other 
rights, powers, and privileges, and be subject to 
all obligations to which a natural-born British 
subject was entitled or subject in the United 
Kingdom, with this qualification, “ that he shall 
not, when within the limits of the foreign State 
of which he was a subject previously to his. 
obtaining his certificate of naturalisation, be 
deemed to be a British subject unless he has. 
ceased to be a subject of that State in pursuance 
of the laws thereof, or in pursuance of a treaty 
to that effect.” In 1870 B. married an English- 
woman. Two children were born in Paris, and 
their births registered at the British Embassy. 
In 1886 B. died at Neuilly, having by will made 
in French form given the residue of his property 
to his two children. Half the property was in 
France and half in England. In June, 1887, B.’s. 
widow died. On summons by an English half- 
brother of the childi’en for the appointment of 
himself as guardian : — Held, that the certifi^cate 
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was not a certificate of iiatnralisation absolutely regard to holding lands as a natinnl-bornsub- 
to all intents and purposes, but that the naturali- ject, although he has not complied with the 
sation was qualified, and did not deprive B. of formalities specified in the 3rd section. Barrow 
his status as ‘a French subject : — Held, that, as v. WadMn, 24 Beav. 327 ; 27 L. J., Ch. 129 ; 3- 


B. was at the time of his death a French subject, 
and his children were French subjects, the 
English court had no jurisdiction. Bowr/oise, 


Jur. (N.S.) 679 ; 5 W. R. 69.5. 

The 13 Geo. 3, c. 21, ss. 3 and 4, annex certain 
provisoes as to the time within which a claim is 


Oh. D. 310 ; 58 L. T. 431 ; 37 W. R. to be made, to enable grandchildren to claim or 
563. See S. C. in C. A., 41 Ch. D. 310 ; 60 L. T. demand any estate in pursuance of the right 


37 W. R. 563. 


Bastard.]— To be within the 4 Geo. 4, c. 21 


given them by s. 1 Held, that these provisoes 
apply to Ireland, as qualifying the status of the 
English subject wdiich the Act of Union trans- 


the child must be born of a British father ; but ferred. Davies v. Lymli^ 16 W. R. 1207. 


a bastard, films nullius, can have no father. 
Shcdden v. Patrledi^ 1 Macq. H. L. 535. 


The 3rd section, which requires for its purpose 
that the person naturalised should subscribe to- 


A child born of a bastard in a foreign country, the Church of England, applies solely to fiscal 
not recognising the doctrine of legitimation per matters, and does not exclude dissenters from 
subsequens matrimonium, is an alien, although the operation of the remainder of the act. 11. 
his putative father was a Scotchman domiciled The children of natural-born subjects,^ who, 
all his life in Scotland, and although such puta- under 4 Geo. 4, c. 21, are to be considered 
tive father afterwards married the mother of the natural-born subjects of this kingdom, must have 
bastard for the express purpose of rendering the beenlegitimatefrom their birth, and not rendered 
bastard legitimate. Ih. so bv the subsequent marriage of their parents. 


so b}?- the subsequent marriage of their parents. 
Shedden v. Patrich^ 1 Macq. H. L. 535. 

7 Anne, c. 5 ; 4 Geo. 2, c. 21 ; and 13 Geo. 3, 

c. 21.]— The status of natural-born British sub- 13 Geo. 2, c. 3.] — An alien who has served on 
jects, which by the acts 7 Ann. c. 5 ; 4 Geo. 2, board a British man-of-war for four years in time 
c. 21, and 13 Geo. 3, c. 21, is conferred on of war, is a natural-born subject under 13 Geo. 2,. 
children and grandchildren born abroad of c. 3. Oiraud, In re, 32 Beav. 385. 
natural-born British subjects, is a merely personal 

status, and is not by these acts made transmis- 37 Geo. 3, c, 97, s. 24.] — A. resided in Penn- 
sible to the descendants of the persons to whom sylvania before the declaration of American 
that status is thereby given. Be Geer v. Stone^ independence, and he had a son, B., born there 


status, and is not by these acts made transmis- 37 Geo. 3, c, 97, s. 24.] — A. resided in Penn- 
sible to the descendants of the persons to whom sylvania before the declaration of American 
that status is thereby given. Bo Geer v. Stone, independence, and he had a son, B., born there 
52 L. J., Ch. 57 ; 22 Ch. D. 243 ; 47 L. T. 434 ; 31 also before that period. In 1783, A. came te 
W. R. 241. England to get compensation for his loss as an 

Anierican loyalist. In 1785, he returned to 
4 Geo. 2, c. 21, and 13 Geo. 3, c. 21.] — The Pennsylvania, where he died. B. was never in 
children of an American loyalist, who continued England. Semble, that both A. and B. were 
his allegiance to the Crown of Great Britain American subjects, and that A. became so by 
after the colonies w^ere separated from the mother returning to Pennsylvania in 1785 ; and that a 
country, and settled in America, are entitled to claim to lands could only (if at all) be made 
take lands by descent in England, wnthin the through them under 37 Geo. 3, c. 07, s. 24. Boa 
operation of 4 Geo. 2, c. 21, as natural-born Stansimry Arliwrujht, h Qea:. k V. 
subjects of the Crown of Great Britain. Boo ([. Under the treaty of 1794, between Great Britain 
V. 8 D. & R. 593 ; 5 B. &; C. and America, and 37 Geo. 3, c. 97, American 

771 ; 4 L. J. (O.S.) K. B. 311 : 29 li. R. 390. citizens who held lands in Great Britain on the 
A., who was by birth an Englishman, emigrated 28th of October, 1795, and their heirs and assigns, 
to the United States of America, after the i*ecog- arc at all times to be considered, so far as regards, 
nition of their independence by the treaty of these lands, not as aliens, but as native subjects. 
1783, and took the oaths of obedience to the of Great Britain. Sutton v. Sutton, 1 Russ. & 
American government, and of abjuration of all M. 663. S. P., 8 Wheaton Amcr. Rep. 494. 
other allegiance, married an American woman, 

and had a son of that marriage (B.), born in the 33 & 34 Viet. c. 14.] — Where the title to an 
United States. B. had a son (C.), who was also alien to hold land accrued before the passing of 
born in America, out of the Queen’s dominions : the Naturalisation Act, 1870 : — Held, that that 
— Held, that C. was capable of inheriting real act did not remove his disability to hold the land, 
estate as a British subject, within 13 Geo. 3, c. 21, Sharp v. Be St. Sauveur, 41 L. J., Ch. 576 ; L. R. 
and 4 Geo. 2, c. 21. Fitch v. Weher, 6 Hare, 51 ; 7 Ch. 343 ; 26 L. T. 142 ; 20 W. R. 269. 


17 L.J., Ch. 73; 12 Jur. 76. 


The statute 33 Viet. c. 14, is not retrospective. 


The privileges which 4 Geo. 2, c. 21, and 13 Be Geer v. Stone, 52 L. J., Ch. 57 ; 22 Ch. D. 
Geo. 3, c. 21, confer, are the privileges of the 243 ; 47 L. T. 434 ; 31 W. R. 241. 


children and not of the father ; and, therefore, 
acts intended by a British-born subject to have 


British Subject Naturalised in Eoreign. 


the effect of abandonment or abjuration of his Country.] — A testator who was by birth a 
rights in that character, do not deprive his British subject, and was the father of the 
children of the benefit of 4 Geo. 2, c. 21, and plaintiff, went to reside in Switzerland, and in 
13 Geo. 3, c. 21, mdess such acts bring them the year 1842 acquired the “Landrecht” or- 
within the disqualifying provisions of those “Indigenat” in the canton of Zurich, without 
statutes. II), " being required to renounce his English, nation- 

The words in the 13 Geo. 3, c. 21, s. 3, are to ality, which in the then state of English law he 
be read “ aliens’ duties, customs and impositions,” could not have effectually done ; and he thereby 
and not “aliens, duties, customs, and imposi- became of Swiss nationality. With the sanction 
tions,” and therefore the grandchild of a natural- of the cantonal authorities he could^ have reMn- 
born subject, born out of the Queen’s allegiance, quished this “Landrecht” or “Indigenat,” hut 
is entitled to the benefit of that statute, in he never effectually did so, although he aftcr- 
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T;vards left Switzerland and went to reside in 
France, where he died with a French domicil in 
the' year 1878: — Held, that the 6th section of 
the Naturalisation Act, 1870, applied to the 
testator ; that at the time of his death he was a 
Swiss, and not a British subject ; and that, 
having regard to the French law, under which 
the Swiss tribunals were the proper forum, the 
courts of Zurich had jurisdiction to decide upon 
the right of succession to his personal estate : — 
Held, also, that notwithstanding an attempted 
disposition by the testator of the whole of his 
personal estate in favour of a stranger, the 
plaintiff w'as, in accordance with a judgment of 
the courts of Zurich, entitled as the testator’s 
only child to nine-tenths of such estate as his 
compulsory portion. Ti'Kfort^ In Traford v. 
Blmic, 57 L. J., Ch. 135 ; 36 Ch. D. 600 ; 57 L. T. 
674 ; 36 W. B. 163. 


Jj . Husband and Wife and Divorce. 

1. Marriage. 

How Constituted.] — When an English wmman 
marries a domiciled foreigner, the marriage is 
constituted according to the lex loci contracths ; 
but she takes his domicil and is subject to his 
law. Ilarvoy v. Farnie, 52 L. J., P. 33 ; 8 App. 
Cas. 43 ; 48 L. T. 273 ; 31 W. B. 433 ; 47 J. P. 
308— H, L. (E.) 

Where the formalities of the lex loci contracths 
are observed, it is immaterial that one of the 
parties to the marriage had some other motive 
besides marriage. Bell v. Graham^ 13 Moore, P. C. 
242; 1 L. T. 221 ; 8 W. B. 98. 

A marriage contract w^as entered into in Paris 
between two English subjects, according to the 
formalities required by the French "law, in 
anticipation of a marriage to be solemnised 
■“suivant la loi.” A valid English marriage 
took place at the embassy, but no marriage 
ceremony took place according to the French 
forms and solemnities : — Held, that the marriage 
‘‘suivant la loi” was fulfilled by the English 
marriage, and that the settlement being to 
regulate an English marriage, was valid here, 
notwithstanding that, according to the French 
law, the marriage and the settlement might be 
inoperative. v. Smyth, 18 Beav. 112 ; 23 

L. J,, Ch. 705 ; 18 Jur. 300 ; 2 W. E. 148. 

English subjects, on their marriage, may 
stipulate that their marriage rights shall be 
re^ilated by the law of a foreign country, and 
this court will enforce such a contract. Ih. 

Marriage in Uncivilised Country between 
Domiciled Englishman and Woman of Barbarous 
Tribe — Native Customs.] —A union formed 
betw'een a man and a w'oraan in a foreign country, 
although it may there bear the name of a 
marriage, and the parties to.it may there be 
designated husband and wife, is not a, valid 
marl’iage according to the law of England, unless 
it is formeil on the same basis as marriages 
throughout Christendom, and he in its essence 
the voluntary union foi* life of one man and one 
woman to tiie exclusion of all others. Bethell, 
1% re, Betluil v. midyard, 57 L. J., Ch, 487 ; 
38 Ch. D. 220 ; 58 L. T. 674 ; 36 W. K. 503. 

Capacity to Contract Marriage.]— Although 
the lex loci contraetCis quoad solemnitates 
determines the validity of the contract of mar- 


riage, the question whether the parties may 
enter into such contract must depend upon the 
lex domicilii. Brook v. Brook, 9 H, L, Gas. 193 ; 
7 Jur. (N.s.) 422 ; 4 L. T. 93 ; 9 W. B. 461. 
Affirming 3 Sm. & G. 481 ; 27 L. J., Ch. 401. 

The 5 & 6 Will. 4, c. 54, wmuld not affect the 
law of marriage in, any conquered colony in 
wBich a different law of marriage has prevailed. 
It is limited in its operation to the inhabitants 
of Great Britain and Ireland. Ih. 

The rule that the marriage, if good in the 
country where it was contracted, is good every- 
where, is subject to the qualification, that the 
marriage must not be one prohibited the 
country to which the parties contracting belong. 
Ih. 

The personal capacity of parties to enter into 
the contract of mu rriage depends upon their 
domicil ; and wBere both parties had a foreign 
domicil, and, by the law of their domicil, their 
marriage w^as invalid by reason of consanguinity, 
a marriage wdiich was contracted in England, 
and which w^ould have been valid according to 
English law, wlus held invalid. Sottomayer 
(otherwise Be Barros) v. Be Barros, 47 L. J., 
P. 23 ; 3 P. D. 1 ; 37 L. T. 415 ; 26 W. B. 455— 
C. A. See next case. 

Two natives of Portugal, one of wTiom wms 
domiciled in England, the other in Portugal, 
contracted a marriage in England in 1866. They 
were first cousins, and w^ere incapable, according 
to the law of Portugal, of intermarrying, on 
account of consanguinity, without a papal dis- 
pensation. The petitioner (the wife) filed a 
petition praying that her marriage with the 
respondent might be declared null and void : — 
Held, that the lex loci contracths should prevail 
in the matter ; and the marriage being valid 
according to the law^ of England, the court dis- 
missed the petition. Sottomayer (otherwise Be 
Barros') v. Be Banms (The Queen\^ Proctor 
Intervening), 49 L. J., P. 1 ; 5 P. D. 94 ; 41 
L. T. 281; 27 W. B. 917. And see preceding 
ease. 

The rule, that the lex loci contractfis of a 
marriage establishes its validity, requires this 
qualification — viz., where the law of a country 
forbids marriage under any particular circum- 
stances, the prohibition follows the subjects of 
that country wherever they may go. Fenton v. 
Livingstone, 3 Macq. H. L. 497 ; 5 Jur. (N.S.) 
1183; 7 W. B. 671. 

The comity of nations does not demand that 
a nation should recognise as valid every marriage 
which is valid lege loci contractus, and not 
prohibited by the common consent of Chris- 
tianity. Each nation has a right to define and 
prohibit incest. Ih. 

If a marriage, though good according to the 
law of the domicil, were nevertheless contrary 
to the religious or moral notions of other states, 
it would be impossible to contend that it ought 
to be adopted by them. Ih. 

If the comity of nations were always to pre- 
vail, a foreign marriage between uncle and 
niece, under papal dispensation, must be held 
valid, and the issue might claim to take a 
Scotch estate and Scotch lionours, although, had 
the marriage been contracted in Scotland, the 
parties might have been capitally punished. Ih. 

A divorced wife, who and whose husband are 
not native-born subjects of the country in which 
the divorce was pronounced, may contract a valid 
marriage here, although by the law of the foreign 
country the wife, being the guilty party, could 
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not contract a valid marriage so long as the . 
innocent party remained unmarried. Scott v. 
Att.-Gen., 55 L. J., P. 57 ; 11 P. D. 128 ; 56L.T. 
924 ; 50 J. P. 824. 

If Marriage between British subjects in France 
is not Valid there, it will not be Valid here.] — 

■Where the parties, British subjects, are married 
in France, if the marriage is not valid in that 
country, it will not be so in this. Laooti v. 
Higgins, D. & E., FT. P. C. 38 ; 3 Stark. 178 ; 25 
E. R, 779. S. P., B-utler v. Freeman, Ambl. 303 ; 
Kent V. Burgess, 11 Sim. 361 ; 10 L. J., Ch. 100 ; 

5 Jnr. 166. Alison, In re. 31 L. T. 638 ; 23 
W. E. 226. 

Where the alleged husband cohabited with a 
party entitled to a pension, durante viduitate, 
residing in Scotland, and reputed as man and 
wdfe ; but with the view to the receipt of the 
pension, she yearly made the solemn declaration 
of continuing widowhood : — Held, on exception 
to the Master’s report, that he was warranted in 
finding that no valid marriage had taken place. 
B.ohertson v. Crmvford, 3 Beav. 102. 

British Subjects iu a British Settlement.] — 

British subjects resident in a British settlement 
abroad are governed by the laws of this country, 
and consequently, wdth respect to marriage, by 
the law which existed here before the marriage 
act, viz., the canon law. Zautour v. Teesdale, 

2 Marsh. 243 ; 8 Taunt. 880 ; 17 E. E. olS. 

Marriage at British Embassy.] — The 4 Geo. 3, 
c. 91, gives validity to the marriage of a British 
subject in the chapel of the British ambassador 
abroad, whether the other party to the marriage 
is a British subject or not. Wrighfs Trust, In 
re, 2 Kay & J. 595 ; 25 L. J., Ch. 621 ; 2 Jur. 
(N.S.) 465 ; 4 W. E. 541. And see Este v. Smyth, 
18 Beav. 112 ; 23 L. J., Ch. 705 ; 18 Jur. 300 ; 2 
W. E. 148. 

Celebration by Army Chaplain.] — The mar- 
riage of an officer, celebrated by a chaplain of 
the British army within the lines of the army 
when serving a'broad, is valid under 9 Geo. 4, 
c. 91, though such army is not serving in a 
country in a state of actual hostility, and though 
no authority for the marriage was previously 
obtained from the officer’s superior in command. 
Wcddegrave Peerage, 4 Cl, & F. 649. 

Effect of Marriage.] — A wmman who has 
become by the law of France personally liable 
for her husband’s debts, and has paid them after 
his death, and who is by the same law entitled 
to sue a defendant in her own right to recover 
the money so paid, has a prim^ facie right to 
bring such action in this country without first 
taking out administration here. She is entitled 
to the like privilege as a donee by the law of 
France of her deceased husband’s rights of 
action. Vanquelin v. Bouavd, 15 C. B. (N.s.) 
341 ; 33 L. J., C. P. 78 ; 10 Jur. (N.s.) 566 ; 
9 L. T. 582 ; 12 W. E. 128. 

Where a husband and wife carry on trade as 
partners in Spain, they cannot sue as such in our 
courts, nor maintain a joint action against 
persons resident in this country, to recover the 
amount of a balance due to the partnership 
account, without proof being given that by the 
law of .vSpain a feme covert is permitted to trade ; 
and it is doubtful whether an action could be 
maintained by both, even on such proof being 


given. Coslo v. Be Bernales, 1 Car. &: P. 266 ; 
E. & M. 102 ; 28 E. E. 775. 

Other Matters.] — A. marriage established by 
the sentence of a foreign court, having proper 
jurisdiction, is conclusive by the law of nations., 
Boaeh v. Garmn, 1 Ves. Sen. 159. 


2. Marriag'e Settlement. 

In General.] —Where a contract is made 
between persons domiciled in a foreign land, and 
in a form known to the law of that country, the: 
court in administering the rights of parties under 
it will give it the same construction and effect as- 
the foreign law would have given it. If, therefore, 
a domiciled Scotchman would be held entitled 
in Scotland, by virtue of a marriage contract 
executed there, and in the Scotch form, to receive 
whatever property accrued during coverture tcv 
his wife, this court will enforce his right, as. 
against any such property coming within its- 
jurisdiction, and will not raise an equity for a 
settlement in favour of the wife in opposition to- 
the provisions of the contract. Anstruther v.. 
Adair, 2 Myl. &; K. 513. 

Immovable Property — Englishwoman with. 
Foreign Husband.] — By a settlement made in 

1881, upon the marriage of an English lady with 
a Spaniard, certain real estate in England, the: 
property of the lady, was, with the approbation, 
of the intended husband, “given in consideration 
of the renunciation that day executed by her of: 
any rights which she would otherwise have; 
acquired by marriage in her husband’s property 
according to the law of Spain,” conveyed to a- 
trustee to such uses as she should, notwithstand- 
ing coverture, by deed appoint. And it was., 
thereby declared that the settlement was to be. 
construed according to the law of England. By 
an indenture dated the 23rd of February, 1882,. 
the wife, with the consent of her husband, 
appointed the real estate to a trustee in fee, upon, 
trust to sell and to stand possessed of the proceeds . 
of sale in trust for such persons as “ she should 
at any time thereafter by any writing appoint ” 
and, in default of appointment, in trust for her* 
separate use. The wife died in J une, 1882, without . 
children, having, by her will, made immediately 
after her marriage, given four fifths of her real, 
and personal estate, in case she should leave no- 
children, to her husband absolutely. According, 
to the law of Spain, as she had died wdthout 
children, twm-thirds of her property belonged to- 
her parents : — Held, that the deed of February,. 

1882, must be construed according to English law.. 
Hernando. In re, Hernando v. Sawtell, 53 L. J., , 
Ch. 865 ; 27 Ch. D. 284 ; 51 L. T. 117 ; 33 W. E.. 
252. 

Englishman with Foreign Wife.] — The' 

Scotch real estate of a wife, whose domicil at the 
date of the marriage was Scotch, while that of her 
husband was English, is entitled to be exonerated 
from his debt, which had been charged upon it 
by way of security, although he has obtained a 
divorce by reason of her adultery ; and she being 
domiciled in England may sustain a suit for the 
purpose in England, even though he is at the 
time domiciled abroad. Brummond v. Brummondy 
37L. J., Ch.811; 17 W. E. 6. 

Power in a marriage settlement to grant tci a 
wife any annual sum of money or yearly rent- 
charge to be tax free, and without any deduction, 
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and to be issuing out of and chargeable upon 
lands in Ireland, so that such rent-charge do not 
exceed, in the -whole, the yearly sum of 3,000Z. of 
lawful money of Great Britain ; — Held, that a 
rent-charge appointed under this power, is pay- 
able in Ireland in the currency of England ; but 
that the appointee is not entitled to have the 
sum transmitted to England free of the charge 
of conveyance and exchange, properly so called. 
ZansdowHG v. Lansdowtic, 2 Bli. 60 ; 21 R. R. 43. 

Movable Property— Ihfant domiciled abroad.] 

— The appellant, the widow of a domiciled Scotch- 
man, brought an action in the Court of Session, 
for the reduction of an ante-nuptial contract, by 
which in consideration of a provision made by 
her husband she purported to discharge her legal 
rights of terce and jus rclictm. The contract 
was executed in Ireland by the appellant, who 
was then an infant domiciled in Ireland, but it 
■^vas contemplated that she and her husband 
should reside, and they actual!}^ resided, during 
their maiaied life in Scotland. The grounds upon 
Avhich the appellant sought to obtain reduction 
of the contract were, that being an infant she 
was incapable of contracting by the law' of 
Ireland, and minority and lesion according to 
the law of Scotland : — Held, that the capacity of 
the appellant to bind herself by the marriage 
contract must be determined by the law' of her 
domicil (i.e. the Irish or English law'), and that | 
under such law' she could not as an infant incur | 
an obligation w'hich was not show'n to be for her 
benefit, and that she w’as therefore at liberty to 
nvoid the contract and claim her legal rights as 
£L Scotch w'idow^ Ciwper v. Cooper^ 13 App. Cas. 
SS ; 59 L. T. 1 — H. L. (Sc.) See also, Coohe'a 
Trusts, lu re, 56 L. J., Ch. 637 ; 56 L. T. 737 ; 
35 L. T. 60S. 

A married w'Oinan, domiciled in France, entered 
into a contract in England respecting her rever- 
sionary interest in trust money invested in the 
English funds, w'hich w'as substantially valid 
according to French law', although invalid accord- 
ing to the English law' ; hut the contract w'as 
not entered into in the manner prescribed by 
French law% w'hich requires that there should be 
ns many instruments as there are distinct parties 
to the contract : — Held, that the French law' 
.gave capacity to make the contract, but that the 
English law' regulated the form of it, and that 
■therefore the contract w'as valid ; and it w'as 
^enforced by decree. Giiejmittc v. Young, 4 De G. 
■& Srn. 217. 

How affected by form.] — By a settlement 

in contemplation of marriage, made at the 
Mauritius, w'here the law-s of France w'ere in 
force, draw'll up in the French language, and 
executed according to the French form, it w'as 
■agreed, that there should be no community of 
.goods betw'een the husband and wufe ; and it 
W'as stated to be the intention of the parties to 
marry according to the laws and customs of 
England, the benefit of wdiich they reserved to 
themselves the right to claim. The husband 
then acknow'ledged the receipt of 4,000?., belong- 
ing to the w'ife, w'hich he covenanted to invest 
for her benefit, and for her separate use during 
the marriage, either in land or in the French 
funds, or other securities wdiich the wife should 
approve. The 4,000?. -was never paid to the 
husband, nor did he invest such a sum during 
th'e marriage. His domicile w'as in England. 
Held, that upon his death intestate, the wife was 


entitled to receive 4,000?. out of his estate, and 
also a distributive share of his personal estate 
remaining after payment of that sum. Lang v. 
Lang, 8 Sim. 451 ; 6 L. J., Ch. 324 ; 1 Jur. 
472.' ■ . , 

A marriage settlement, made in France 
between English subjects, stipulated that the 
custom of Paris should regulate their community 
and the other clauses of the contract. As to 
2,000Z. (part of the w'ife’s fortune), the husband 
‘was to "be chargeable to his wife, and it w'as to 
remain her bien personnel. By the general law' 
of Fmnce a wdf e can make a w'ill. A marriage, 
valid as to the English, but, as w'as alleged, 
invalid as to the French law', foUow'ed. Field, 
that the rights wore to he regulated by those 
W'hich French subjects w'ould have under such a 
contract and marriage valid in France ; and 
that, w'hether the contract w'as valid or not in 
Ih’ance, still that here the wife had a pow'er to 
dispose of the property by w'ill. Held, secondly, 
on the construction of the instrument, that the 
marital right over the property w'as excluded ; 
and thirdly, that a w'ill executed according 
to English, though not according to French 
formalities, effectually disposed of this pro- 
perty. LJsfe V. Smyth, 18 Beav. 112 ; 23 L. J., 
Ch. 705 ; 2 Eq. 'R. 1208 : IS Jur. 300 ; 2 
W. R. 148. 

A French gentleman domiciled in France, and 
an English lady resident in that country, in 
contemplation of a marriage, w'liich w'as after- 
w'ards solemnised in F^nnce, executed a settle- 
ment in the English form, declaring the trusts 
of the property comprised therein in favour of 
the husband and w'ifc and children of the 
marriage. The settlement w'as void in France, 
for w'ant of formalities required by the French 
law'. The property comprised in the settlement 
consisted of moneys wdiich had been appointed 
in favour of the w'ife, upon the understanding 
that it should he settled, and retained in 
England in the name of the English trustees. 
The husband and w'ife w'cre still domiciled in 
France. The husband filed a bill, praying a 
declaration that the settlement was void : — 
Held, that the contract must bo construed accor- 
1 ding -to the English law', and not according to 
I the lex domicilii, and that the marriage having 
taken place upon the faith of the validity of the 
settlement, effect must be given to it by the 
court. Van Gnitten v. Blgly, 31 Beav. 561 ; 
32 L. J., Ch. 179 ; 9 Jur. '(x.s.) Ill ; 7 L. T. 
455 ; 11 W. R. 230. 

A. being domiciled in Turkey w'as married in 
London to B., an Englishw'oman. Previously to 
the marriage a settlement w'as made, in English 
form, of property belonging to A. on B., her 
daughter by her former husband, and her issue 
by A. After the marriage they w'ent to reside in 
Turkey, and children were born to them. After 
some time the wdfe returned to this country w'ith 
her children, and during her absence, and with- 
out giving her notice, the husband obtained a 
divorce w'hich w'as good according to Turkish 
law'. She afterw'ards died : — Held, that the 
settlement w'as an English one, and to be con- 
strued according to English law', and that the 
court w'ould not, under the circumstances, take 
into consideration the Turkish divorce and its 
effect on the settlement according to Turkish 
law. ColViss V. Hector, 44 L. J., Ch. 267 ; L. R. 
19 Eq. 334 ; 32 L. T. 223 ; 23 W. R. 485. 

By _a marriage contract dated in 1857, and 
made in Scotland, on the marriage of a domiciled 
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Englishman with a domiciled Scotchwoman, real 
•estate in England and a sum of consols were 
brought into settlement on the part of the hus- 
hanci, and property in Scotland was brought into 
■settlement on the part of the wife. There was 
an absolute trust for sale and conversion of the 
husband’s property, and investment of the pro- 
eeeds, which were to be held in trust for the 
husband and wife successively for life, and after 
the decease of the survivor, in trust “ for such 
ehild or children of the said intended marriage, 
aud if more than one, in such shares and in such 
manner and form, and to vest at such time or 
times, and to be subject to such powers and 
restrictions,” as the husband and wife by deed, or 
the survivor, by deed or will, should appoint. The 
other trusts of the husband’s property were in 
English form, and the trustees were to have ‘‘the 
usual powers for advancement, maintenance and 
accumulation, according to the law of England.” 
The trusts declared of the wife’s property were 
exclusively in Scotch form, the phraseology of 
the general clauses was mainly Scotch, and the 
deed was registered in the Court of Session in 
Scotland. The trustees named were six in 
number, four of whom were Scotch. Held, that 
notwithstanding the general rule, that the con- 
struction of a contract regarding personal estate 
is to be determined by the lex loci contractus, 
yet here, in accordance with the manifest inten- 
tion of the parties, as evidenced by the frame of 
the instrument, the marriage contract must, so 
far as the husband’s property was concerned, be 
construed according to English law. Chamher- 
laln V. JYajncr, 49 L. J., Ch. 628 ; 15 Ch. D. 614 ; 
29 W. K. 194. 

In 1849 an Englishman domiciled in England 
married a Scotch lady in Scotland. Previously 
to the marriage the x)arties executed a “ contract 
of marriage ” in the Scotch form. The intended 
husband thereby bound himself, his heirs, execu- 
tors, and successors, to pay to the intended wife, in 
case she should survive him, an annuity of 200Z., 
and further to pay 3,000//. to the children of the 
marriage after his death. After the marriage 
the parties resided in England. In 1870 the 
husband died there, having by his will, dated in 
1863, but which did not in any way refer to 
the marriage contract, given his residuary estate 
to trustees upon trust to pay the income thereof 
to his wife for life, with remainder as to the 
capital to his children equally at twenty-one. 
The wife died in England' in 1886, having made 
a will appointing executors. Euring her widow- 
hood she never received the annuity under the 
contract, but enjoyed the income of her hus- 
band’s residuary estate. There were two children 
of the marriage, both of whom survived their 
father, but predeceased their mother, having 
attained twenty-one. The husband’s estate 
being insufficient to satisfy both the arrears of 
the widow’s annuity and the 3,000/. payable to 
the children, the question was raised, by origina- 
ting summons, whether the contract was to be 
construed according to Scotch law (under which 
the provision of an annuity to the wife on 
marriage imports a jus credit! in her favour, 
entitling her to rank pari passu with her hus- 
band’s other creditors, the children having only 
a spes successionis), or according to the English 
law : — Held, that the intention of the parties on 
entering into the contract must be considered ; 
that the fact that it was entered into in the 
Scotch form led to the inference that it was to 
be construed not according to the law of England, 
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but according to the law of Scotland ; and that 
the case was governed by Ouepratte y. Tomg ' 
(4 De G. & Sm. 217), and that, therefore, as the 
husband’s assets were not more than enough to 
satisfy the paramount claim of the wife’s repre- 
sentatives to the arrears of her annuity, the 
claim of the children in the division of the assets 
failed. In re^ Barimrl v. White. 56 

L. T. 9. 

Begistration.] — A man and his wife, who were 
married in Batavia, entered into a contract before 
the marriage, by which a sum of 75,000 guilderswas 
settled on the wife for her separate use. By the 
law of Batavia no marriage contract excluding a 
community of goods has any e:ffect as regards 
third parties until registered in the courts of that 
country. The contract was never registered. 
They subsequently came to England, where the 
husband became bankrupt, and his wife claimed 
to prove against his estate for the sum settled : — 
Held, that the provision of the law of Batavia 
respecting registration did not affect the validity 
of the contract, but only the remedy of those 
claimiug under it ; that all questions of priority 
of creditors must be determined by the law of 
the country where the bankruptcy takes place ; 
and, therefore, that the wife was not precluded 
by the non-registration of the deed from proving 
for the sum settled pari passu with the other 
creditors. Melhonrn^ Ex parte^ 40 L. J., Bk. 25 ; 
L. R. 6 Ch. 64 ; 23 L. T. 578 ; 19 W. R. 83. 

How affected by Divorce.]-— A settlement on 
a marriage in England between a domiciled 
Turkish subject and an English lady, on the 
faith of his promise to reside in England, is 
governed by English law. CoIUss y. IIecto'i\ 44 
L. J., Ch. 267 ; L. R. 19 Eq. 834 ; 32 L. T. 223 ; 
23W.R. 485. 

A divorce in Turkey, the effect of which by 
Turkish law was to annul the settlement, but 
which was pronounced without notice to the 
wife or other persons interested under the 
settlement, disregarded. Ih, 

Other Matters — Marriage of Scotchman with 
Englishwoman.] — Upon the marriage of a 
Scotchman with an Englishwoman upon whom 
property has already been settled, it is desirable 
that an ante-nuptial contract should be entered 
into by them confirming the wife in her rights 
according to the English Law, so as to preclude 
the husband, in the event of the wife’s death, 
from setting up any claim, jure mariti, to her 
property under the Scotch Law. Craig ?ush, In 
re, Craiqnish v. Hewitt, [1892] 3 Ch. 180 ; 67 
L. T. 689. 


3. Equity to a Settlement. 

A feme covert, domiciled with her husband, 
in Scotland, was entitled to the produce of a 
real estate in England directed to he sold. 
Upon proof that, by the law of her domicile, 
her personal estate vested absolutely in the 
husband, and that she had no equity to a 
settlement, the estate, being unsold, was 
directed to be conveyed to the husband in 
fee. Hitchcoch v. Clendinen, 12 Beav. 534 ; 
19 L, J., Ch. 238. 

Where a husband and wife are domiciled in 
Scotland, in which country a wife has no equity 
to a settlement, the court here will ordSu 
payment of the wife’s legacy to an assignee 
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of the husband. M^Corniieh^. Garnett^ 5 De G. 
M. & G. 278 ; 2 Eq.R. 536 ; 23 L. J., Ch. 777 ; 18 
Jur. 412 ; 2 W. R. 408. 

Where a wife w^as entitled to share under 
the distributions, and resident in Prussia, by 
the laws of w^hich, one moiety of the effects 
of the husband must come to her on his 
death ; the court did not require him to 
make any settlement. Sawer v. Shute, 1 Anstr. 
63. 

By a decree of this court, a feme sole, a 
subject of Great Britain, was decreed entitled 
to a certain sum to be realised by a sale of 
certain lands. Afterwards, and before the sum 
was realised, she intermarried abroad wdth a 
subject of the Austrian empire, and continued 
to reside with her husband in that empire. 
Afterwards, the sum being realised and in court, 
an application made on behalf of the husband 
and wife, that the money should be paid out to 
the attorney for the husband and wife on a 
warrant executed abroad by them, and on an 
affidavit stating that by the laws of the Austrian 
empire the sum would be at the absolute disposal 
of the wife, bvas granted, the court, under the 
circumstances, not requiring that the husband 
should thereout make any settlement on the 
wife, or that any commission for her separate 
examination should issue. Hutclvlmon v. 
Catheart, 8 Ir. Eq. R. 394. 

Money belonging to the wife paid to the 
husband, the parties being subjects of Denmark, 
and the law of that country not requiring a 
settlement. Clicfpjile v. Cadell, Jac. 544 ; 23 
R. R. 138. 

In 1855 a domiciled Manxman came to 
England, and married an Englishwoman, and 
3'esided in England for twenty years. At the 
date of the marriage the wife was entitled to a 
vested reversionary interest in a legacy wdrich 
fell into possession in 1885. In 1875 the husband 
and wife returned to the Isle of Man, where the 
husband carried on business till 1878, wffien 
he became insolvent, and executed a deed of 
assignment of all his property, including his 
wife’s interest in the legacy for the benefit 
of his creditors. In 1880 the parties returned 
to England, where they resided till 1882, when 
tlie husband went to Mexico to seek employment. 
The doctrine of a wife’s equity to a settlement is 
unknown to Manx law: — Held, that the husband’s 
domicil was Manx, and that the wife’s equity to 
a settlement could not be asserted. Marsland^ 
In re, 55 L. J., Ch. 581 ; 54 L. T. 635 ; 34 W. R. 
540. A ■ 

Ward of Court.]— Although, according to the 
law of Scotland, a wife has no equity to a settle- 
ment, still, if she is a ward of the Court of Chan- 
ceiy, the court is bound, before parting with her 
funds to her husband, to take care that proper 
})rovision is made for her. Tmedale^ In re, 1 
Johns. 109. 


4. Divorce. 

Domicil to found Jurisdiction.] — The word 
domicil has many meanings, according as it is 
used with reference to succession and other 
purposes. A person may have retained a foreign 
domicil for many purposes, and yet may be 
domiciled in England, so as to give jurisdiction 
to the court for divorce ; but if he has never 
resided in England except temporarily, and is 


not there at the time of the commencement of 
the suit, he is not subject to its jurisdiction. 
Yelcertmi v. Yelterton^ 1 Sw. & Tr. 574 ; 29 L. J., 
Mat. 34 ; 6 Jur. (N.s.) 24 ; 1 L. T. 194 ; 8 AV, R. 
134. 

A bona fide residence of the husband in this 
country, not casual, or as a traveller, is sufficient 
to found the jurisdiction of this court against 
the wife, who has committed adultery abroad, 
during such residence. Brodle v. Brodw^ 2 
Sw. & Tr. 259 ; 30 L. J., P. 185 ; 4 L. T. 307 ; 

9 W. R. 815. S. P., Wilumr. Wihon, 41 L. J., 
P. 33 ; L. R. 2 P. 435 ; 26 L. T. 108, 189 ; 20 
W. R. 373. 

Mere residence in England at the time of the 
institution of a matrimonial suit, is not sufficient 
to found the jurisdiction of the court. The 
residence of the petitioner must be bonfi fide, 
and not casual or as a traveller. MamJimf/ v. 
Ilamiinq, 40 L. J., P. 18 ; L. R. 2 P. 223 ; 24 
L. T. 196 ; 19 W. R. 479. 

The domicil of the husband will sustain the 
jurisdiction of the court over the wife, though 
married abroad, always after marriage resident 
abroad, and accused of adultery committed 
abroad. Glllis v. Ir. R. 8 Eq. 597. 

Domicil wfithoat residence is sufficient to 
sustain the jurisdiction of the court ; and the 
jurisdiction of the court is not defeated by non- 
residence, except in cases where the non-residence 
affects the domicil. 1 b. 

Domicil of Husband.] — In 1854 an Englishman, 
being in pecuniary difficulties, left England, and 
w’ent to reside in Scotland in order to avoid hia 
creditors. He left his wife in England, she 
refusing to accompany him. In 1858 he became 
lessee, for a term of six years, of a house and 
shooting ground. He occasionally visited Eng- 
land, and corresponded wnth solicitors, iiii 
reference to getting rid of his liabilities. In 
1860 he commenced proceedings in the Scotch 
courts for a divorce from his wife, on the ground 
of adultery : — Held, that the husband had not 
acquired a Scotch domicil, and themfore the 
Court of Session had no jurisdiction. Pitt v. Pltt^ 
4 Macq. H. L. 627 ; 10 Jiir. (N.S.) 735 ; 10 L. T. 
626 ; 12 VV. R. 1089. 

The domicil of the husband in cases of this, 
kind is not to be regarded in law as the doniicill 
of the wife, either by construction or by attrac- 
tion, so as to compel the wife to become subject 
to the jurisdiction of the tribunals of any country 
in which the husband may choose to acquire* a. 
domicil. Ih. 

The court has jurisdiction to grant a divorce 
against a foreigner. A marriage was solemnised 
al Gibraltar between a Frenchman and aui 
Englishwoman. The husband resided for several 
years in England, but being a consul for Prance 
he retained his domicil of origin. The wife 
presented a petition for a divorce, alleging adul- 
tery committed in England and desertion. The 
husband appeared under protest and prayed to- 
be dismissed ; — Held that the court had juris- 
diction to grant a divorce. JSiJmyBt v. Kihoyot^ 
48 L. J., P. 1 ; 4 P. D. 1 ; 39 L. T. 486 ; 27 AV. R. 
203— C. A. 

Wife in England.] — In proceedings for 

divorce it appeared that the petitioner had beerii 
born in France of French parents. AVhen he-, 
was ten years old his parents settled in England, 
and the father subsequently obtained letters, 
of naturalisation as a British subject-.. The 
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petitioner when eighteen years of age went to 1857, and in August, 1857, the marriage was 
•Canada, where he took up the business of farm- celebrated in Ireland, according to the rites of 
ing, bought a farm, served in the Canadian the Romish church. In April, 1858, B. deserted 
volunteers, and discharged the duties of a citizen A. at Bordeaux, and had, since that time, been 
>of Canada. In 1878 he married the respondent, stationed with his regiment at Edinburgh. B.’s 
who was a Canadian,and in 1883 he brought her domicil of origin was in Ireland, and he had 
with their children to this country, where he never acquired a domicil in Englaiul. A. peti- 
resided for some years with his father. He had tioned for restitution of conjugal rights, and 
occasion to loturn several times to Canada, as he descidbed herself as resident in England : — Held, 
alleged, to look after his farm, and from 1881 that as there was no proof of B. haying acquired 
was only seven months in this country. The an English domicil, and A.’s domicil was that of 
respondent remained in England until the date her husband, the ^ court had no jurisdiction to 
of the alleged adultery, when she visited France : entertain the suit. Ih. And see JViboyet Y. 
— Held, that the petitioner had not lost his Mhoyet^ 48 L. J., P. 1 ; 4 P. D. 1; 39 L. T. 
Euglish domicil — that the matrimonial home 486 ; 27 W. R. 203 — C. A. supra. 


was in England, and that the court had therefore 
j urisdiction over the proceedings. D’ Etclieyoyen 
^.TIEtelieqoyeiubl 13 P. H.'l32; Foreign Divorces,]— A foreign tribunal has 

57 W. R. 6*4. no authority, so far as consequences in England 

are concerned, to pronounce a decree of divorce 
Of Origin or Choice.] -A husband ^vhoso t in the case of an English marnage 

■domicil of origin was English entered the Ccvlon between English subjects, unless such subjects 
civil service and acquired a domicil of choice ai;e, at the time of such decree pronounced bona 
there. He afterward^ returned to England and fde domiciled m the country where that tribunal 
took rooms with the intention that h& children 1 ms junsdiotion, and the suit is prosecuted with- 
shouldbe educated here and that his wife should « p’ n 

in those rooms or other home ru'ovided bv h 


And see f urther, HusBAiiCD AI?D Wife. 


remain in those rooms or other liome provided by 
the husband until the children’s education should 
be linished, and that they should remain here 
'Cven if he were obliged to return to Ceylon ; the 
husband intended ultimately to rejoin his wife 


V, Rohins, 7 H. L. Cas. 390 ; 3 Macq. H. L. 
563 ; 29 L. J., P. 11 ; 5 Jur. (N.s.) 1271 ; 7 W. R. 
674. 

English courts of justice cannot recognise 


his retirement from' the Ceylon civil service an English marriage, where the parties are not 
Held, that the domicil of the husband and wife really domiciled in Scotland, but have only 
■was English. BuHey v. Hurley, 67 L. T. 384. ^^en there for such time as would render them 
In a petition by the wife for divorce, on the amenable to the juiisdiction of the Scotch 
ground of the husband’s adultery and desertion, the sole purpose of tonndmg 

it appeared that both husband and wife were 


born in. France, of jjarents born in England but 
resident in France. The marriage took place in 


The English courts will recognise as valid the 
decision of a competent foreign Christian tribunal 


resuienr m jc ranee, rue marnage took piace in ^ ^ 

England, but the husb.and and wife subsequently dissolving the marriage between a domioikd 
res&ed in France. The respon, lent, on coming ?^t]ve m the country where such tribunal has 
■of age, made a declaration of his intention to Itirtsdiction, and an Englishwoman, when the 
retain his English nationality, and it also appeared decree of divorce is not impeached by any species 
that both he and his father contemplated return- collusion, or fraud. And this, althMgh the 
ing to England when they had made sufficient marriage may have been solemni,sed in England, 
monev to maintain them. The respondent, after and may have been di^olved tor a cause which 
•deserting his wife, led an unsettled life in New wouldnot have been sufficient to obtain a divorce 
Zealand and the Australian colonies : — Held, that “'■ qf w ^t> ^’ 4.93 ! 


both parties had an English domicil at the com- J 9nspH ’ PrF S ’ 

mencement of the proceedings, and that the * r • . .,”1 . . . _ , 

court, therefore, had power to entertain the Aylonnciled Scotchman married, m England, 
petition and to dissolve the marriage. Gould er an Englishwomaii. Immediately after the cere- 
t. GouUer, 61 L. J., P. 117 ; [18921 V. 240. married couple went to bcotland and 

^ resided there as their matrimonial home. Two 

years after, the wife obtained, in Scotland, a 
Rights of Wife in Divorce Court.] — A wife’s divorce a vinculo matrimonii, on the ground of 
■domicil is that of her husband, and her remedy her hnshand’s adultery only. The husband came 
for matrimonial wrongs must, as a general rule, to England and married there another English- 
be sought in the courts of that domicil; and, woman, the first wife being still alive. In a 
therefore, the wife of a man not domiciled in suit for a declaration of the nnility of the first 
England cannot maintain a suit for restitution of marriage at the instance of the second wife 
conjugal rights if her husband lias left the juris- Held, that the divorce in Scotland was a sentence 
<lictioii before the commencement of the proceed- of a court of competent jurisdiction, not only 
ings. Firebruec v. Fiechiutee, 47 L. J., P. 41 ; 4 effectual within that jurisdiction but entitled to 
P. B. 63 : 39 L. T. 94 ; 26 W. ll. 617, recognition in the courts of this country also. 

When a husbaml has ))eeii guilty of such mis- M(\v v. Lolley (Russ. & Ry, 237 ; 1.5 R. R. 737) 

conduct as wouhl furnish the wife with a defence exjilained : Warrender v. Warrender (2 CL & F, 
to a. suit by him h )v restitution of conjugal rights, 488) : Geils v. Geils (1 Macq. H. L. 255) undistin- 
sbe cannot on that ground acquire a separate gnishable : Mayhee v. JlI^AUlster, Qd Iv. Ch. iA)4:') 
gR>iind of domicil for herself. Yelrerton v. also undistinguishable and affirmed : -/I/- 
Frlrerton, 1 Sw. A; Tr. 574 ; 29 L. J., Mat. 34 ; 6 v. Feeaix (2 Russ. & M. 6141 dissented from. 

Jur. (N.S.) 24 ; 1 L. T. 194 ; 8 W. R. 134. Ib. 

A, intermarried with B., a major in her Qu^re, whether a bona fide change of domfcil 
majesty’s royal artillery at Edinburgh, in April, which was English at the date of the contract 
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would affect the question of dissolution ; and ' 
whether Pitt v. Pitt (4: Macq. H. L. 627) >vould 
govern cases like NiMyet v. Mdoyet (4 P. D. 1), 
if they arose in Scotland. II). 

Where the courts of a country assume juris- 
diction to decree a divorce bet^veen persons 
living in the country, the jurisdiction must be 
derived either from some recognised principle of 
the general law of nations, or from some rule of 
municipal law peculiar to its forum. Where the 
jurisdiction exercised is in accordance with the 
principles of international law, the decree ought 
to be respected by the tribunals of every civilised 
country ; but where it is derived solely from some 
rule of the municipal law of t he particular country, 
it cannot claim extraterritorial authority if it 
trenches upon the interest of any other country 
to whose tribunals the spouses are amenable. 

Le Memif ier v. Le Mesm'le}\ 64 L. J., P. C. 97; 
[1895] A. C. 517 ; 11 E. 527 ; 72 L. T. 873. 

While mere residence may be sufficient to 
justify the courts of that country in ordering 
aliment or decreeing judicial separation, the only 
true test of jurisdiction to decree a divorce, 
according to international law, is the domicil 
for the time being of the married pair. There 
is no such thing as a matrimonial domicil. Ih. 

The petitioner, being a domiciled English- 
woman, in 1872 went through a form of marriage 
with an American citizen. She cohabited with 
him until February, 1879, in the United States, 
and in April, 1879, the supreme court of 
Columbia pronounced a decree dissolving the 
marriage on the ground of the husband’s in- 
capacity. She then returned to this country, 
and in 1886 presented a petition to this court, 
praying for a declaration of nullity of marriage : 
— Held, that as the marriage was voidable and I 
not void, the petitioner had acquired an American 
domicil, that the American court had jurisdiction 
to dissolve the marriage, and that there being 
no longer a marriage in existence, this court had 
no jurisdiction. Turner v. Thoin])son^ 57 L. J., P. 
40 ; 13 P. D. 37 ; 58 L. T. 387 ; 36 W. E. 702 ; 
52J. P.151. 

A domiciled Englishman married in England 
a native of the United States. After a time the 
husband was served in England with a citation 
to appear in proceedings for divorce commenced 
in America by the wife, but he refused to submit 
to the jurisdiction of the American court, and 
did not appear Held, that the decree in America 
dissolving the English marriage wns not binding 
in this country, and could not affect the hus- 
band’s rights here. Green v. Green, 62 L. J., 
P. 112 ; [1893] P. 89 ; 1 E. 507 ; 68 L. T. 261 ; 
41 W. E. 591. 

S., an Austrian subject by birth and parentage, 
and a Eoman Catholic by religion, contracted a 
valid marriage in Berlin with a lady of the same 
domicil as himself, but described in the marriage 
certidcate as of the evangelical religion. This 
marriage, which, by the law of Austria, was 
absolutely indissoluble, was subsequently dis- 
solved in Berlin by mutual consent, on a petition 
presented by the wife. S. subsequently married 
in England, an English Protestant lady, his first 
wife being still alive. The second wife petitioned 
the Phiglish court for a decree of nullity, on the 
ground that the Berlin divorce did not effectually 
dissolve the first marriage of S., which she alleged 
was therefore , still subsisting and binding: — 
Held, that the Berlin divorce was good; and, 
Consequently, that the second marriage was good, 
also. Inylimn v. 8acli$^ 56 L. T. 920, 


Prior to 20 & 21 Viet. c. 85.]— At a time when 
marriage in England was iiidissoliible, except 
by act of parliament, a sentence of divorce a 
vinculo of a foreign court, purporting to dissolve 
a marriage solemnised in England between 
domiciled subjects, was of no force. Sh(iw,Par 
parte, WUstm, In re, 35 L. J., Ch. 243 ; L. K 1 
Eq. 247; 12 Jur. (N.S.) 132: 13 L. i. o/6; 
14 W. E. 101 : ]\PCaTtliy Y.Pecaix., 2 Euss. & M. 
614 ; 2 Cl. & F. 568, n. 


— Fraud— On Court granting Divorce.]— 
M., a domiciled Englishiuan, obtained a divorce in 
the Scotch courts on the ground of his wife s 
adultery with B., by fraudulent representations 
as to his domicil and otherwise, to which B. wars 
a party. The wife then wmnt through a form of 
marriage with B. during the lifetime of M. B. 
afterwards brought a suit to have such subsequent 
marriage declared null and void : — Held, that 
the Scotch divorce had not dissolved the 
marriage, that B. was not estopped from taking 
advantage of the fraud to wffiich he wns a party, 
and the "court declared the subsequent marriage, 
null and void. Bonaparte v. Bonaparte, 62 
L. J., P. 1 ; [1892] P. 402 ; 1 E. 490 ; 67 L. T. 53E 

B., an Englishman, married in England H.,. 
an Englishw’-oman, but they separated, and B. 
lived apart, in adultery with another woman. 
S. wished to marry H., and he induced B. to go- 
to and reside in Scotland for forty days in order 
to give the Scotch court jurisdiction to entertain 
a suit to be brought against him by H. for a. 
divorce ; and there w^as an agreement between S. 
and B. that S. should pay B. a sum of money, 
but only in case B. gave no information which 
should be prejudicial to the divorce. The suit 
wns instituted, and a decree of divorce obtained : 
-Held, that the Scotch divorce was null and 
void quoad its operation in England, because th^. 
divorce w’as obtained by collusion. Bhaio v. 
Gould, 37 L. J., Ch. 433 ; L. E. 3 H. L. 55 ; 18'- 
L. T. 833. 

An agreement by wdiich the former and guilty 
husband should receive a sum of money for- 
bringing himself wfithin the reach of the Scotch 
court, so as to enable his wfife to institute a suit 
for divorce, to he determined on its merits, would, 
not he objectionable on the ground of collusion. 
But an agreement that he should forfeit a sum 
of money if he, or any one through him, gave- 
iuforniation wdiich should be prejudicial to the 
divorce, w’-ould be such a collusion as w’-ould havo 
the effect of invalidating the decree of divorce. 
II). 


Other Matters — ^ Presumption of Juris- 
diction of Foreign Court— Validity of Second. 
Marriage.] — A. and B., both having an Irish 
domicil, w’erc lawffully married in Ireland, and 
resided in Ireland for a year after their marriage. 
They subsequently w^ent to an English colony, 
wdiere the husband wms engaged in various- 
pursuits, abandoned all idea of returning home, 
and visited England only for short periods and 
for temporary purposes. In the fifth year of 
cohabitation B. committed adultery wdth S., 
whose domicil w^as English, and in a suit 
instituted by A. in the colonial court, in which 
all parties w'-erc represented, a decree was 
pronounced dissolving the marriage. B. and S. 
shortly afterwards returned to England, where 
they w’'ent through the form of a marriage 
according to law’- : — Held, first, that it must bo 
taken that A. wvas domiciled in the colony and 


INTERNATIONAL LAW— Persojis. 


that the divorce was valid ; secondly, that the 
marriage between B. and S. was valid, for 
although the law prevailing in the colony pro- 
hibited the re-marriage of a guilty party as long 
as the innocent party remained unmarried, yet 
as the colonial divorce operated to annul the 
existing marriage and to restore the parties to 
the position of unmarried persons, they were free 
to remove from the jurisdiction and to contract 
a fresh marriage according to the laws of this 
country. SeoU v. Att.-Gen.^ 55 L. J., P. 57 ; 11 
P. D. 128 ; 56 L. T. 921 ; 50 J. P. 824. 


they concurred in notarial acts, which by the 
law of France were binding on them, and that 
the subject-matter w^as mere personalty. 
Chaviottu V. Itiley^ 8 Beav. 269 ; 14 L. J., 
Ch. 349. 

Foreign law — Presumption.]-— In a conflict 
of evidence as to the law of France on a point 
relating to the rights of a married woman in 
personalty in reversion, no presumption can be 
derived from the law of England. G%epTatt6 
V. Young ^ 4 Be G. & Sm. 217, 


6. O-ther Matters. 

Eights in each other’s Property.] — An 

Englishwoman married a domiciled Frenchman. 
Articles were, previous to the marriage, executed 
in the English form, by which the wife became 
entitled to 200Z. a year. Her husband afterwards 
separated from her, and subsequently the French 
court condemned her for adultery : — Held, that 
the contract of marriage was English, and that 
the rights of the parties were to be regulated by 
the English law, and further property of the 
wife having fallen into possession, and the moral 
conduct of both paidies being reprehensible, the 
income of the fund must be equally divided 
between them. Watts v. Shrlnqjton, 21 Beav. 97. 

Grift to Separate Use.] — A father gave 

his residuaiy estate to trustees upon trust to pay 
the income to his daughter for life for her 
separate use, and after her death to pay the fund 
to the children of the daughter as she should by 
deed or will appoint, and in default of appoint- 
ment amongst them equally. The daughter 
appointed by deed the whole of the fund amongst 
her children, giving the plaintilf, who was one of 
them, a specified sum for her separate use 
absolutely. The plaintiff, after the death of her 
grandfather, and before the date of the appoint- 
ment by her mother, married a Frenchman 
domiciled in France. He died before the date of 
the appointment, and there was one child only of 
the marriage. There was no settlement on the 
marriage, and the French law of community 
applied, under which the child became entitled, 

• in the absence of any contrary declaration by 
the donor, to half the property acquired by her 
mother during the marriage : — Held, that the 
plaintiff must be considered to have acquired 
the appointed fund from the date of the 
appointment only, and that the fund not having 
been acquired during the marriage, did not 
become subject to the law of communit 3 ^ Be 
Serre v. ClarJie, 43 L. J., Ch. 821 ; L. E. 18 Eq. 
587 ; 31 L. T. 161 ; 23 W. E. 3. 

Held, also, that the fact of the gift being 
expressed to be for the separate use was a 
sufficient declaration to exclude the law of 
community. I 

Enforcing Foreign Contract for Settlement. ]— 
A contract made in, France, on the marriage of 
two people of that nation, who afterwards take 
refuge and live in Ihigland, shall bo, carried into 
a specific excention hei*c, although the terms of 
it refer to tlie custom of Baris. Foubert v. 
Tiirst, 1 Ero. P. G. 129 ; Pro. Oh. 207. 

Compromise of Suit.] — Compromise of suit by 
married woman, domiciled in France, sanctioned 
without reference to the master, on proof that 


e . Legitimacy. 

By what Law Determined.] — The legitimacy of 
a child is determined by the law of the country 
where its parents are domiciled at the time of 
the conception and birth of the child, and not by 
the law of the country where the child is born. 
Wrif/hfs Trust. In -re., 2 Kay & J. 595 ; 25 L. J., 
Ch. 621 ; 2 Jur. (N.S.) 465 ; 4 W. E. 541. 

A child who is born illegitimate cannot after- 
wards be made legitimate by the parents domi- 
ciling themselves and intermarrying in a country 
where, if they had been domiciled there at the 
time of the birth, such child would have been 
legitimate. Ih. 

Therefore, where a domiciled Englishman, 
became the father of a child by a Frenchwoman, , 
and afterwards, having gained a domicil in 
France (where the subsequent marriage of the 
parents, with acknowledgment of their children 
born previously to the marriage, renders those 
children legitimate), married the mother and. 
acknowledged the child : — Held, that the child 
was not legitimate. Ih, 

Illegitimate born Children — Subsequent . 

Marriage — Foreign Nationality.] — T., a German 
by birth, came to England in 1734, and remained 
there, carrying on business, till 1779. Soon after 
coming to England he lived with P. as his wife, 
and by her had three children, horn in 1744, 
1745, and 1747. In 1749 he married W., and by 
her had one child, G. W. died in 1752, and in 
1755 he married ?., and by her had four more : 
children. In 1774 he presented a petition to the 
council of Geneva, which he described as “ his . 
native country,” seeking to establish the legitin 
macy in Geneva of his three children by P. borA 
before marriage, by reason of his subsequent . 
marriage with her, and the council made an order 
accordingly. T. died in 1779 in England, having 
by his will, made in English form, described him-' 
self as of Tottenham, in Middlesex, and being • 
possessed of leasehold property in London. A .. 
daughter of G. had died intestate a domiciled . 
Englishwoman, and it became necessary to ,■ 
ascertain who were her next-of-kin, and the. 
question was, whether the children of T. by P. 
born before marriage were legitimate or not : — 
Held, that T. had in 1744 acquired an English 
domicil, and the legitimacy of his children by 
P. must be determined according to the law of' 
the place where their parents were domiciled at. 
their birth, i.e. England, and that those born 
before marriage were, therefore, not legitimate. 
Grove^ In 7v;, Vanwlier v. Treasury Solicitor, 58. 
L. J., Ch. 57 ; 40 Ch, D. 216 ; 59 L. T. 587 ; 37 
W. E. 1— C. A. 

A child born a bastard in a country which 
does not recognise legitimation per subseque»s 
matrimonium, cannot be legitimated by the sub* 
sequent marriage of its parents, although the 
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country in which the putative father is domiciled 
recognises that form of legitimation. ShedAen v. 
Patricit, 1 Macq. H. L. 535. S. P., Goodman y. 
Goodman. 3 Giff. 643 ; 8 Jur, (N.s.) 554 ; 6 L. T. 
641. 

Scotch Law.] — The child of a Scotchman, 

though born in England, becomes legitimate for 
all civil purposes in Scotland by the subsequent 
marriage of the parents in England, if the 
domicil of the father continued throughout to be 
Scotch. Neither the place of the marriage, nor 
the place of the birth of the child, will under 
such circumstances affect the status of the child. 
JDalhoviiie {Countass) Y.MBouall., 7 Cl. & P. 817. 
Same point decided the same way, where there 
was also the additional circumstance of the 
mother being an Englishwoman. Mmiro v. 
2hniro, 7 Cl. F. 842. 

In order to entitle the children of a putative 
marriage, which has been declared void, to the 
status of legitimacy, under the Scotch law, the 
parents must be justifiably ignorant of the sub- 
,sistence of the impediment which led to the 
nullity, and the impediment must be a matter 
of fact and not of law' onlv. Shaw v. Gonld^ 
37 L. J., Ch. 433 ; L. R. 3 H. L. 55 ; 18 E. T. 
833. 

In relation to Descent of Land.] — The question 
■ of legitimacy having relation to real estate is a j 
question which each country wall answ'er for itself. 
Fenton v. Livingstone^ 3 Macq. H. L. 497, 556 ; 
5 Jur. (N.S.) 1183 ; 7 W. R. 671. 

In deciding the title to real estate, the lex loci 
rei sitm must always prevail, so that a person 
legitimate by the law^ of his birthplace, and of 
the place wdiere his parents wmre married, may 
not be regarded as legitimate to take a real 
estate by inheritance elsewhere. Ih, 

In respect to immovable property, the rule is, 
that the law- of the country in wdiich it is situated 
governs the tenure, the title and the descent. 
Ih 

The general rule is to determine the validity 
of a mariage by the law' of the country where 
the parties w’ere domiciled, and in most cases 
the legitimacy of a party is to be determined by 
the law' of his birthplace, and of his parents’ 
domicil. Ih. 

A child born in Scotland of unmarried parents, 
domiciled in that country, and legitimated for 
all purposes in Scotland, by the subsequent 
maiTiage of the parents, is not capable of inherit- 
ing lands in England. JBirtiohwtle v. Vardill, 
7 Cl. & F. 895 ; West, .500; 9 Bli. (n.s.) 32! 
S.. C,. nom. Poe d. Birtwh istle v. Vardill^ 2 Scott 
(n.rO 828 ; 6 Bing. (N.c.) 85— H.. L. (E.) S. 
Pan's Estate^ Pi re, 4 Drew'. 194 ; 27 L. J., Ch. 
98 ; 3 Jur. (N.s.) 1192 ; 5 W. R. 836. 

Succession Duty Act.]— J. A., a native of 
Cumberland, acquired a Roman or Italian domicil 
before his death, which occurred in 1877. He 
cohabited with an Italian w'oman, by whom he 
had four sons, all born in Rome prior to 1862. 
The parents w'ere never married. By his will, 
made in the Engdish form, he gave all his real 
estate, wdiethcr in Italy or Engiand, to his four 
sons noniinatim. U})ou petition by the children 
for the distribution of a funtl in court represent- 
ing the proceeds of sale of English real estate, 
<»w’‘hich J. A. had inherited : — Held, that they 
were strangers in blood to the testator for the 
purposes of the Succession Duty Act, 1853. 


Athinson v. Andersoji, Amderson, In re, or Athin- 
son, In re, Andersoii v. Athinson, 51 L. J., Ch. 
452 ; 21 Ch. D. 100 ; 46 L. T. 850 ; 30 W. R. 562. 

Will— Gift to Children of Married Person- 
Child Legitimated by subsequent Marriage.]— 

A child legitimated by the subsequent marriage 
of his parents, is entitled to share in a specific 
devise of realty to the children of H., although 
H. had children born subsequently to the mar- 
riage. Grey, In re, Grey v. Stamford {Earl), 
61 L. J., Ch. 622 ; [1892] 3 Ch. 88 ; 41 W. R. 60. 

By the law of Scotland, where a marriage 
between two persons is invalid by reason of the 
existence of a prior marriage entered into by one 
of those persons, and either of such persons is, at 
the time of the solemnisation of such second 
marriage, justifiably ignorant that any impedi- 
ment to such second marriage exists, the issue of 
the invalid marriage have, nevertheless, the 
personal status of legitimate children. 

Trust, In re, Shaw, In re, 35 L. J., Oh, 243 ; 
L. R. 1 Eq. 247 ; 12 Jur. (N.S.) 132; 13 L. T. 
,576; 14 W. R. 161. 

But, according to the law' of England, such 
issue w'ill not come w'ithin the terms of a gift 
to children lawfully begotten contained in an 
English W'ill. Ih. 

Legitimation by subsequent Marriage — 
Residuary Bequest.] — A testator bequeathed his 
residuary personal estate to trustees in trust for 
his great-nephews, the sons of his deceased 
nephew', T. G. A., in equal shares. T. G. A. w'as 
a native of Guernsey. The plaintiff was a son of 
T. G. A., born before the marriage of his parents, 
w'lio W'ere domiciled in Guernsey, both at the 
time of the plaintiff’s birth and of their subse- 
quent marriage. By the law^ of Guernsey, children 
born out of wedlock become legitimated by the 
subsequent marriage of their parents. Other 
children w'ere born after the marriage ; and the 
plaintiff claimed to share with them in the pro- 
perty bequeathed by the w'ill : — Held, that since 
a bequest of personalty in an English will to the 
children of a foreigner meant to his legitimate 
children, and by international law', as recognised 
in this country, those children were legitimate 
whose legitimacy was fixed by the law of the 
father’s domicil, the plaintiff w'as entitled to share 
in the gift as a legitimate child of the father. 
Andros, In re, Andros v. Andros, 52 L. J., Ch. 
793 ; 24 Ch. D. 637 ; 49 L. T. 163 ; 32 W. E. 30. 

Distributive Share in Personalty.] — The 

proper law' for determining the “kindred” under 
the Statute of Distributions is the international 
law' adopted by the comity of states. A child 
born ill a country wdiich recognises legitimation 
by the subsequent marriage of the parents, if the 
parents are there domiciled at its birth, is entitled 
to share in the personal estate of an intestate 
dying domiciled in England as one of the next 
of kin, under the Statute of Distributions. 
Goodman's Trusts, In re, 50 L. J., Ch. 425 ; 17 
Ch. D. 266 ; 44 L. T. 527 ; 29 W. R. 586— C. A. 

d. Guardianship of Infants. 

British Subject.] — ^AVhon the Court of Chancery 
hatl appointed a guardian, and settled a scheme 
for the education of an infant peer, wdio w'as 
entitled to large estates in England and Scotland, 
it restrained the tutor dative from continuing 
pi'oceedings in the Court of Session relative to 
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the education and residence of the infant, and as 
to his English estates winch had been instituted 
in Scotland, so as to supersede the scheme 
approved of by the Court of Chancery. Bute 
(^Marqwls) v. Stuart^ 2 Griff. 582 ; 7 Jur. (N.S.) 
355; 3 L. T. 809 ; 9 W. E. 356. Affirmed sub 
nom., Stuart v. Moore^ 9 H. L. C. 440 ; 4 Macq. 
H. L. 1 ;* 7 Jur. (N.S.) 1129 ; 4 L. T. 382 ; 9 W. R. 
722. 

An infant, being a British subject and also an 
American citizen, and having lost both father 
and mother, \vas brought over to England from 
the United States, where her property was 
situated, by a paternal aunt with whom she 
resided ; an application was then made by a 
maternal aunt, who had been appointed her 
guardian by the court in America, to have the 
custody of the infant delivered to her, with the 
view of taking the infant back to America. The 
Lord Chancellor refused to interfere, being of 
opinion that he had no right to make such an 
order, even if on other grounds he had thought 
proper, which he did not, to accede to the appli- 
cation. JJatomi V. Jay, 3 De G. M. Sc G. 764 ; 
2 W. E. 366. Varying, 3 Sm. & G. 199 ; 1 Jur. 
(N.S.) 36 ; 2 W. E. 311. 

Foreign Subject — Order of Foreign Court.] — 

When an infant, a citizen of a foreign country, 
is sent to England, the Court of Chancery will 
carry out in all respects the orders of the courts 
of the foreign country in regard to the infant, so 
far as consistent with the la\vs of England. Bi 
Savmi v. Lousada, 22 L. T. 61 ; 18 W. E. 425. 


Y. DOMICIL. 
a. General Principles. 

Definition.] — Observations upon the various 
definitions of domicil. Whicker v. Hume, 7 H. L. 
Cas. 124 ; 28 L. J., Ch. 396 ; 4 Jur. (N.S.) 933. 

The domicil of a person is that place or 
country in which his habitation is fixed without 
any present intention of removing therefrom. 
Craigriuh, In re, Craiqnuli v. Ilewitt, [1892] 3 
Ch. 180 ; 67 L. T. 589— C. A. 

Distinction upon contemporary domicils, in the 
case of a nobleman or gentleman, generally the 
domicil is the mansion-house in the country ; 
that of a merchant is at his residence in town. 
Somerrille v. Somerville {Lord'), 5 Ves. 750 ; 5 
E. E. 155. 

The mere place of birth or death does mot 
constitute the domicil. The domicil of origin 
wdiich arises from birth and connections remains 
until clearly abandoned and another taken. In 
the case of Lord Somerville, of twm acknow- 
ledged domicils, the family seat in Scotland, and 
a leasehold house in London, upon the circum- 
stances, the former of which was the original 
domicil, prevailed. Ih. 

A person may be said to have more than one 
residence. If he have houses in different places, 
at each of which he keeps an establishment, each 
may be called his residence, though he may not 
go there for years. But the meaning of the word 
residence is different from domicil, for an infant 
has the domicil of his parents until he attains his 
full age, and does some act to acquire a new one, 
and thus his domicil may be in a country in 
which he has never personally been ; whereas 
residence implies personal presence' at some time 
or other. W(dcot v. Bot field, Kay, 534 ; 18 Jur. 
570 ; 2 W. E. 393. 


Only one Domicil Possible.]— A man cannot 
have two domicils, at least with reference to the 
succession of his personal estate. Forbes v. 
Forbes, Kay, 341 ; 2 Eq. E. 178 ; 23 L. J., Ch. 
724 : IS Jur. 642 ; 2 W. E. 253. S. P., Crookenden 
Y. Fuller, 1 Sw. & Tr. 441 ; 29 L. J., P. 1 ; 5 Jur, 
(N.S.) 1222 ; 1 L. T. 70 ; 8 W. E. 49. 

With respect to domicil as affecting Marriage, 
Divorce -and Legitimacy, see tit. Persons, 
supra. 

Change of Domicil.] — A change of domicil 
must be a residence sine animo revertendi. A 
temporary residence for the purposes of health, 
travel, or business, does not change the domicil. 
Also (1) every presumption is to be made in 
favour of the original domicil ; (2) no change 
can occur without an actual residence in a new 
place ; and (3) no new^ domicil can be obtained 
without a clear intention of abandoning the old. 
Lauderdale Peerage, The, 10 App. Cas. 692 — 
H. L. (Sc.) 

Domicil not lost by forced Residence abroad.] 

— A domicil will not be lost by a constrained 
residence in a foreign country. B' Orleans 
(Biiehess), In Goods of, 1 Sw. & Tr. 253 ; 28 L. J., 
P. 129 ; 5 Jur, (N.S.) 104 ; 7 W. E. 269. 

Does not affect Allegiance.]— Every individual 
at his birth becomes the subject of some par- 
ticular countiy by the tie of natural allegiance, 
which fixes his political status, and becomes- 
subject to the law of the domicil, which deter- 
mines his civil status. Udny v. Udny, L. E. 1 
PI. L., Sc. 441. 

To suppose that for a change of domicil there 
must be a change of natural allegiance is to con- 
found the political and the civil status, and to- 
destroy the distinction between patria and 
domicilium. Ib. 

A man may change his domicil as often as he 
pleases, but not his allegiance. Exuere patriam 
is beyond his power. Ib. 

The question of domicil is distinct from that 
of naturalisation and allegiance, and in order to 
effect a change of domicil it is not necessary 
that a man should do all in his powxr to divest 
himself of his original nationality (exuere 
patriam), it being sufficient that there should be 
a change of residence of a permanent character 
voluntarily assumed. Haldane v. Fediford, L. E. 
8 Eq. 631 ; 21 L. T. 87 ; 17 W. E. 1059. 

Not arising from Society or Locality — Anglo- 
Egyptian.] — There is no such thing as domicil 
arising from society and^ not from connection 
with a locality ; consequently, as Cairo is not a 
British possession governed by English law, a 
testator’s permanent abode therein under British 
protection does not attract to him an English or 
Anglo- Egyptian domicil. TootaVs IWsts, In re 
(23 Ch. D. 532), approved. Ahd-ULMessih v. 
Farra, 57 L. J., P. C. 88 ; 13 App. Cas. 431 ; 59 
L. T. 106— P. C. 

The testator, a member of the Chaldean 
Catholic community, having a Turkish domicil 
of origin, fixed his permanent residence in Cairo, 
where he acquired the status of a protected 
British subject : — Held, that he died domiciled 
in the dominions of the Porte, and that the con- 
sular court at Constantinople, being bound by 
ss. 5 and 6 of the order in council of 1873 tcT 
follow the same principles which would have 
been observed by an English court of probate, 
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was right in holding that the law of Turkey changed. Ib. S. P., Att-Gm. v. BUtclier de 
gOYerning the succession to a member of the 8H. & 0. 374 ; 34 L. J., Ex. 29 ; 10 Jiir. 

Chaldean Catholic community domiciled in (N.S.) 1159 ; 11 L. T. 454 ; 13 W. P. 163. 


Turkey should be followed in considering the 
power of testacy of the deceased and in distri- Presumption as to-~Officer-— Anglo-Indian.] — 
buting his effects. lb. The mere fact that a person bears an English 

name, and is an oflicer in the British army, does 

Anglo-CMnese.] — British subjects resi- not raise any presumption that his domicil is 

dent in Chinese territory cannot acquire in China English as distinguished from Scotch or Irish, 
a domicil similar to that existing in India, and The cases relating to Anglo-Indian domicil com- 
commonly known as Anglo-Indian. TootaVs men ted on and explained. Cuwimgliam^ Ex 
Trusts^ In rc, 52 L. J., Ch. 664 ; 23 Ch. D. 532 ; parte, Mitchell,, In re, 53 L. J., Ch. 1067 ; 13 


48 L. T. 816 ; 31 W. E. 653. 

How Established.] — Prima facie, the place of 
residence is the place of domicil, but that may be 


Q. B. D. 418 ; 51 L. T. 447 ; 33 W. E. 22 ; 1 
Morrell, 137—0. A. 

Presumption as to Intention to Change.] — 


rebutted or supported by circumstances. Bempde The strongest intention of abandoning a domicil, 
Y. Jolmstmie, 3 Ves. J. 198. and actual abandonment of residence, will not 

Domicil is established not by assertion, but by deprive a man of that domicil unless he has 
conduct. McMullen y. Wadsicorth, 59 L. J., acquired another. Forbes v. Forbes, Kay, 341 ; 
P. C. 7 ; 14 App. Cas. 631 ; 61 L. T. 487— P. C. 2 Eq. E. 178 ; 23 L. J., Ch. 724 ; 18 Jur. 642 ; 

2 W. E. 253. 

7 ^ n-RTOTw The presumption of law is against the intention 

* ’ ‘ to abandon the domicil of origin. Hodgson v. 

Principles regulating Law,] — The law is, Be Beaucliesne, 12 Moore, P. C. 285 ; 7 W. E. 
beyond all doubt, clear with regard to the domicil 397. S. P., Att.-Gen. y. Eoioe, 1 H. & C. 31 ; 31 
of birth, that the personal status indicated by L. J., Ex. 314 ; 8 Jur. (N.s.) 823 ; 6 L. T. 438 ; 
that term clings and adheres to the subject of it 10 W. E. 718. 

until an actual change is made by which the Length of residence in a foreign country, per 
personal status of another domicif is acquired, se, according to time and circumstances, raises a 


Bell Y. Kennedy, L. E, 1 H. L., Sc. 307. 


presumption of intention to abandon the domicil 


The domicil of origin adjieres until a new of origin, and to acquire a new domicil, but such 


domicil is acquired. Ib. 


presumption may be rebutted by facts shewing 


It is a settled principle that no man shall be that there was no such intention. J b. 
without a domicil ; and to secure this end the A change of domicil is not to be inferred from 
law^ attributes to every individual as soon as he the fact of a lengthened residence in a foreign 
is born the domicil of his father if the child is country. To constitute a change of domicil it 
legitimate, and the domicil of his mother if the must be animo et facto. Ib. 
child is illegitimate. This is called the domicil An intention to abandon the domicil of origin 
of origin, and is involuntary. It is the creation and to acquire another must be indicated by some 
of law — not of the party. It may be extinguished words or acts of a marked character, from which 
by act of law, as for example, by sentence of a definite resolve may safely be collected ; but 
death, or exile for life, which puts an end to the the mode in which a man may indicate such an 
status civilis of the criminal ; but it cannot be intention must vary indefinitely with the age, 
■destroyed by the will and act of the party. Udny the character, the circumstances, and the general 
V. Udny, L. E. 1 H. L., Sc. 441. ' conduct of the individual. Sharpe v. (Jrlspm, 

In matters to be determined by the domicil of 38 L. J., P. 17 ; L. E. 1 P. 611 ; 20 L. T. 41 ; 17 
the parties, it is a principle of law' that the W. E. 368. 

domicil of origin must prevail until the party has For the purposes of succession wdiere there is 
hot only acquired another, but has manifested an undoubted domicil of origin continued through 
and carried into execution an intention of aban- many years, such domicil will be held to have 
doning his former domicil, and acquiring another been retained unless there is evidence of an inten- 


as his sole domicil. Ballmislc y. 3IjDouall, 7 tion to abandon it, accompanied by acts sufficient 
01. & P. 817. to found the acquisition of a new' domicil. 

The domicil of origin must bo presumed to v. 1 Sw'. & Tr. 441 ; 29 L. J., P. 

continue until another sole domicil has been 1 ; 5 Jur. (N.s.) 1222 ; 1 L. T. 70 ; 8 W. E. 49. 
acquired by actual residence, with the intention 

of abandoning the domicil of origin. Ib, Keverting to Bomicil of Origin.]' — 'When a 

In order to lose a domicil of origin, and to domicil of choice is abandoned, the domicil of 
acquire a new' domicil, a man must intend quatenus origin revives — a special intention to revert to it 


in illo cxuerc patriam. It is not enough for him being unnecessary 
to take a house in the new country, even with H. L., Sc. 441. 
the probability and the belief that he may remain If after having a 
there all the (lays of his life, MoorlumseY . Lord, man abandons it ai 


Udny V. Udny, L. E. 1 


If after having acquired a domicil of choice a 
man abandons it and travels in search of another 


10 H. L. Cas, 272 ; 1 K.E. 555 ; 32 L, J,, Ch. 295 ; domicil of choice, the domicil (ff origin comes 


9 Jur. (N.S.) 677 ; 8 L. T. 212 ; 11 W. E. 637— 
H. L. (E.) 

A mere change of residence, howmver long con- 


instaiitly into action and continues until a 
second domicil of choice has been acquired. Ib. 
A natural-born Englishman may domicile 


tinned, does not affect a change of doniiefl in a himself in Holland ; but if Ire br< 3 aks up his 
testamentary sense, unless tliere is also an inten- establishment there and (prits Holland, cleclaring 
tion to change the domicil, or throw off his native that he w'ill never return, it is absurd to su})pose 
country ; as, for example, if an Englishman goes that his Dutch domicil clings to him until helms 
to France, he mu.st not' only reside in France^ but set up his tahernaclc elscw'here. Ib. 
intend to become a Frenchman instead of an A man having acquired a domicil of choice, 
Englishman, before his domicil will be held may put an end to it of choice, without it being 
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incumbent on him to acquire another domicil of 
choice, because his domicil of origin thereupon 
becomes his domicil. Kincf v. Fomoell^ io h. J., 
Ch. 693 ; 3 Ch. D. 518 ; 24 W. R. 629. 

In order to lose the domicil of choice, and 
revive the domicil of origin, it is not sufficient 
for the person to form the intention of leaving 
the domicil of choice, but he must actually 
leave it with the intention of leaving it perma- 
nently. Marrett^ In re, Chalmers v. Whigfiell^ 
36 Ch, B. 400 ; 57 L. T. 896 ; 36 W. R. 344— 
0. A. 

The domicil of origin does not revive until an 
acquired domicil is finally abandoned. Craigie 
V. Zeiv'hi^ 3 Curt. 435 ; 7 Jur. 519. 

Ahandonment of Origin — ^What is.] — A domi- 
ciled Scotchman not in the service or emploj' of 
the Indian government went to India and resided 
there for the purposes of his private business, 
always, however, retaining the wish and inten- 
tion of returning finally to Scotland : — Held, 
that he never lost or intended to lose his original 
Scotch domicil. Jopp v. Wood, 4 Be Gr. J. &; S. 
fil6 ; 5 N. R. 422 ; 34 L. J., Ch. 212 ; 11 Jur. 
<N.S.) 212 ; 12 L. T. 41 ; 13 W. R. 481. 

Bomicil can only be changed animo et facto ; 
and residence alone, although decisive as to the 
factum, is an equivocal act as to the animus. Jh. 

Bomicil imports an abiding and a permanent 
home, and not a mere tenqiorary one. Ih. 

The acquisition of a new domicil involves the 
abandonment of the previous domicil, and to 
effect the change the animus of abandonment | 
must be shewn. I h. 

A person, born in France, succeeded his uncle 
in business at Manchester, and purchased land 
and built a handsome house there, and also a 
vault ill wdiich he buried his uncle, wife and 
child, and, going to Vichy for his health, died at 
the place of his birth. The evidence of intention 
was conflicting, and went chiefly to the impres- 
sion of the wfltness ; but he preferred the French 
climate, and talked of taking his wife’s bod}" to 
France ; — Held, that the domicil of origin never 
was lost, and that he died a domiciled French- 
man. Capdetielle v. Capdevielle, 21 L. T. 660 ; 
18 W. R. 107. 

For many purposes a domicil of origin requires 
more to change it than a domicil of acquisition ; 
and in order to prove that the domicil of an adult 
-of sound mind has been changed, an intention on 
his part must be shewn. Douglas v. Douglas. 
41 L. J., Ch. 74 ; L. R. 12 Eq. 617 ; 25 L. T. 530 i 
20 W. E. 55. 

It might be convenient toin^ist, as evidence of 
the requisite intention, on the j»roof of a desire 
to change the civil status of the party — as that 
would leave the question to be governed by the 
domicil of origin — but such, although the stricter 
rule, is not that of the law of England. Ih. 

All that the law ]*equires is proof of an inten- 
tion to settle iii a new country as a permanent 
home. If that is proved certain legal conse- 
quences ensue, whether intended or not, and 
even although, perhaps, the exact contrary of 
those consequences may have been intended. Ih. 

The evidence necessary to su])])orn the inten- 
tion must be either express, or such as to shew 
that if the question had been formally submitted 
to the party whose domicil is in dispute he would 
have (leclared his wish m favour of a change, 
flliat is to say, such an intention must be proved 
to have actually existed in the mind of the party, 
or it must appear that it was reasonably certain 


it would have existed, if the question had arisen 
in a form requiring a deliberate and solemn 
determination. Ih. 

A child of Scotch parents for some time resi- 
dent in England, who was born there, and was 
for many years himself a resident with his wife 
and children there, and who died and was buried 
in England, was, under all the circumstances of 
the case, held not to have lost his Scotch domicil 
of origin. Ih. 

A testator, born in America, A.D. 1764, went 
to Scotland, when a minor, for the purposes of 
education, and, after he had attained his majority, 
in 1788 sailed for India, describing himself in 
the ship’s books as an American ; he remained in 
India thirty years, when he returned to Europe, 
leaving the bulk of his property in Bengal ; and 
afterwards, having been in America, visited 
England, Scotland and the continent, when he 
returned to America, entered into agricultural 
pursuits there, and continued to draw his pro- 
perty to that country until his death, at Hew 
York, in 1826 : — Held, that he was an American 
citizen. Bruce, In re, 2 C. & J. 436 ; 2 Tyr. 475 ; 

1 L. J., Ex. 153. 

Intention and Act both necessary to Create 
Change of Domicil.] — See post, col. 239. 

c. Change of Bomicil. 

General Principles.] — Bomicil of choice is the 
creation of the party. When a domicil of choice 
is acquired, the domicil of origin is in abeyance ; 
but is not absolutely extinguished or obliterated. 
Udny V. I'dng, L. R. 1 H. L., Sc. 441. 

1 n order to lose a domicil of origin, and to 
acquire a new domicil, a man must intend 
quatenus in illo exuere patriam. It is not enough 
for him to take a house in the new country, even 
with the probability and belief that he may 
remain there all the days of his life. ^loorhouse 

V. lord. 10 H. L. Cas. 272 ; 1 N. R. 555 ; 32 L. J., 
Ch. 295 ; 9 Jur. (N.S.) 677 ; 8 L. T, 212 ; 11 

W. R. 637— H. L. (E.) 

That place is properly the domicil of a person 
in which he has voluntarily fixed the habitation 
of himself and his family, not for a mere special 
and temporary purpose, but with a present 
hitention of making it his permanent home, un- 
less aiul until something (which is unexpected or 
uncertain) shall occur to induce him to adopt 
some other permanent home. Lo7‘d v. Colcbi, 
4 Brew. 366 ; 28 L. J., Ch. 361 ; 5 Jur. (N.S.) 
351; 7W. R. 250. 

Slighter evidence is required to warrant the 
conclusion that a man intends to abandon an 
acquired domicil, and to resume his domicil of 
origin, than is necessary to justify the conclusion 
that he means to abandon his domicil of origin, 
and to acquire a new one. Ib. 

It requires stronger and more conclusive evi- 
dence to justify the court in deciding that a man 
has acquired a new domicil in a foreign country 
than in one where he is not a foreigner. Ih. 

A man changes his domicil of origin by 
choosing a new domicil, i.e. by voluntarily fix- 
ing his sole or chief residence in a country not 
being the country of origin, with an intention of 
continuing to reside there for a period not limited 
as to time. Mug v. Foanvall, 45 L. J., Ch. 693 ; 
3 Ch. B. 518 ; 24 W. R. 629. 

naturalisation is neither essential to, nor con- 
clusive of, domicil ; it is important as evidence 
of an intention to reside permanently. Ib. 
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Peer can acquire one.] — A peer of the British 
parliament is not. by reason of his . obligation to 
attend the House of Peers whenever his presence 
there is required, incapacitated from acquiring a 
domicil of choice in a foreign country. Hamilton 
V. Dallas, 45 L. J., Ch. 15; 1 Ch. D. 257; 33 
L. T. 495 ; 2^ W, B. 264. 


How Established.] — Domicil is established 
not by assertion, but by conduct. McMullen v. 
lYaiismoeth, 59 L. J., P. C. 7 ; 14 App. Cas. 631 ; 
61 L. T. 487-~P. C. 

Evidence of subsequent, as well as of prior, 
act is admissible for the purpose of ascertaining 
a ]jerson’s domicil at a given period. Gme,ln 
re, Vaucher v. Treasury Solicitor, 58 L. J., Ch. 
57 ; 40 Ch. D. 216 ; 59 L. T. 587 ; 37 W. R. 1— 
C.A. 

In order to acquire a domicil, there must be 
actual residence in the place chosen, which must 
be the principal and permanent residence of 
the party. DalJwusie v. McDoual, 7 Cl. k, E. 
817. 

The mere declaration of intention to change a 
domicil without an actual change of residence is 
inoperative to create a new domicil. Brown v. 
SmWi, 15 Beav. 444 ; 21 L. J., Ch. 356. 

To constitute a new domicil, there must be not 
only the factum of residence in a place, but the 
animus manendi. Ih. 

The animus to change an acquired domicil is 
not sufficient without the factum of return. 
Dremn v. Drewn, 4 N. R. 316 ; 34 L. J., Ch. 
129 ; 10 Jur. (N.S.) 717 ; 10 L. T. 730 ; 12 W. R. 
946. 


The courts are slower to hold a change of the 
domicil of origin, and must be satisfied that the 
party intended quatenus in illo exuere patriam. 
Ih. 

In questions of domicil, less weight is given by 
the courts to a testator’s declarations than to 
his acts, and no one act is necessarily per se 
paramount in importance ; but the relative 
irapoi'tance of all his acts, however trivial, must 
be considei'cd as evidence of the animus manendi 
or revert endi. Ih. 

An intention expressed, but not executed, can- 
not countervail existing facts. Platt v. Att.~ 
Gen. for Xeio Soitth Wales, 47 L. J., P. C. 26 ; 3 
App. Cas. 336 ; 38 L. T. 74 ; 26 W. R. 516— 

P. C. 

R. left Dunkerque, where she had an acquired 
domicil, with intention of residing in England ; 
she got on board the packet at Calais, but before 
it left the harbour she was through illness 
obliged to land, and never sufficiently recovered 
to leave France : — Held, that there was no suffi- 
cient act to give efect to the intention to resume 
the English domicil. Baffenel, In qoods of, 
3 Sw. k Tr. 49 : 1 H. R. 569 ; 32 L. J., P. 
203 ; 9 Jur. (N.S.) 386 ; 8 L. T. 211 ; 11 W. R. 
549. 


A new domicil cannot be acquired except b 
intention and act ; but, being in itinere to th 
intended domicil, is a sufficient act for thi 
purpose. Porhrs v. Fovhes, Kay, 341 ; 2 Eq. I 
178; 23 L. J., Ch. 724; 18 Jur. 642 ; 
W. R. 253. S. P., Munroe y. Douglas, 5 Made 
379. 

A })arty whose domicil was in question wa 
called as a witness, and examined to prove wha 
was passing in his own mind at a given perio 
with reference to his domicil. ^ 

MGlure, 3 Macq. H. L. 852 ; 6 Jur. (n.s.) 407 
2 L. T. 65 : 8 W. R. 370— H. L. (Sq.) 


Change of Political Status.]— Naturalisa- 
tion is important as evidence of an intention to* 
reside permanently, /{iny v. Foxwell, 45 L. J.,, 
Ch. 693 ; 3 Ch. D. 518 ; 24 W. R. 629. 

Naturalisation is neither essential to, nor con- 
clusive of, domicil. 11). ^.V,,BrunelY. Brunei, 
L. R. 12 Eq. 298 ; 25 L. T. 378 : 19 W. E. 970 ; 
Doucet Y. Geogliegan, 9 Ch. D. 441 ; 26 W. R. 
825— C. A. 

A de facto domicil governing the succession tO' 
personal property of which he dies intestate may 
be acquired in France by a foreigner wdio has 
not obtained the government authorisation 
imposed by the Code Napoleon, art. 13, as the 
condition for enjoyment by a foreigner resident 
in that country of full civil rights. Hamilton v. 
Dallas, 45 L. j., Ch. 15 ; 1 Ch. D. 257 ; 33 L. T. 
495 ; 24 W. R. 264. 

Evidence of Domicil.] — A British subject went 
to settle in France in 1762, and afterwards pur- 
chased an estate and became naturalised there- 
in 1791 he left France and came to England, in 
consequence of the French revolution, and shortlj 
afterwards his property was confiscated by the- 
revolutionary government. In January, 1802,, 
he made a will in London, by which he left his 
property partly to a charity in Ireland, and 
partly to individuals resident in England, and 
appointed one of those individuals his executor. 
In April, 1802, emigrants were permitted to- 
return to France, and soon afterwards he returned 
to that country. In 1804 he made a will in 
I^aris, in which he stated that he was born at 
Waterford, and had come to France to obtain 
restitution of his estate ; and, after referring to 
his former will (which he had mislaid in London) ^ 
he recapitulated very nearly its contents, and 
concluded by expressly confirming it. He died 
in Paris in 1806; and his two testamentary 
papers were proved both in France and in Eng- 
land : — Held, that the testator was domiciled in 
France at his death, and that the fund in court 
was not subject to legacy duty. CharitaUe 
Donations Commissioners v. Derereuw, 13 Sim- 
14 ; 11 L. J., Ch. 362 ; 6 Jur. 616. 

Residence Abroad.] —Residence originally tern- 
poraiy, and intended for a limited period, may 
aftei’Avards become general and unlimited, and 
ill such a case, as soon as the change of purpose, 
or animus manendi, can be inferred, the fact of 
domicil is established. Haldane, v. Eohford, 
L. R. 8 Eq. 631 ; 21 L. T. 87 ; 17 W. R. 1059. 

Although permanent residence abroad without 
intent to return may not operate as a change of 
domicil, if believed to be necessary for health’s, 
sake, the circumstance that such residence was. 
occasioned by mere preference of climate, or by 
the opinion that the air or the habits of the. 
country may be better suited to the health than, 
those of the country which has been quitted, will 
not be sufficient to prevent such permanent resi- 
dence from so operating. Hoskins y. Alattlieios, 
8 De Q. M. & (Jr. 13 ; 25 L. J., Ch. 689 ; 2 Jur. 
(N.S.) 196 ; 4 W. R. 216. 

An English gentleman, long before his deathy 
took up his abode in a house he had purchased in 
a foreign city, set up his establishment there,, 
centred his fortune, so far as it admitted of 
locality, there, lived there with such of his. 
children as were not at school or out in the 
world, and destined that place as their future 
residence ; from thence he went and habitually 
returned. He died in the country where he had 
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pure, liased the house, having made a will in the 
language of that country, but not effectual for 
dl/posiiig of his property there, and a will in the 
l^hgiish form, giving all his other property, 
Xvhich was personal: — Held, that the domicil was 
/ foreign. Ib. 


and personal estate in England, went abroad, and 
purchased, in 1821, the title, castle and estate of 
E., in the Papal States. He hired Italian domes- 
tic servants, male and female, whom he kept at 
E. until his death. He expended large sums in 
repairing and improving the castle and grounds 
of E., which repairs and improvements were 
going on at the time of his death. He did not 
make R. his constant residence, but from 1828 to 
1831 sometimes occupied it, sometimes lived in 
furnished lodgings in the town adjacent, and at 
other times visited Rome, Florence and other 
parts of Italy, residing in furnished lodgings. In 
1831, he came to England, and resided in different 
parts of it till September, 1832. In March, 1832, 
he made his will in London. In the same month 
he left England and went to Florence, where he 
remained two months, and thence to E. ; he then 
lived sometimes in the castle of E., sometimes in 
furnished lodgings in the adjacent town, till 
October, 1833, when he went to Rome, and there 
lived in furnished lodgings till his death, in 
February, 1834: — Held, that upon these facts 
there was no evidence of the testator’s having 
actually acquired a domicil at R., or elsewhere 
abroad ; although they indicated an intention to 
make E. his domicil ; that his English domicil 
therefore remained. Att.- Gen. v. Dunn, 0 M. W. 
511. 

A testator born at Montory in France, of 
French parents, in 1807 went to Cadiz, where he 
was clerk to a merchant. He afterwards went to 
Gibraltar. In 1830 he came to England, and 
carried on business as a commission agent at 
Manchester until his death in 1859. During all 
that time he resided in lodgings, for which he 
paid a weekly rent, and a further weekly sum for 
his board. In 1835 he visited Montory, and 
again in 1846, when he passed a solemn act 
before a notary for the preservation of his co- 
hered itary rights of succession to a property 
there. He also then purchased a house and land 
at Montory, and desired that some apartments in 
the house should be kept ready for his return. 
He frequently expressed an intention to return 
to his native coun try. He devised and bequeathed 
all his real and personal property to his nephew 
in England. He had no real property in England, 
but a large amount of personal property, con- 
sisting of cash and railway shares : — Held, that 
the testator was domiciled in France. Capde- 
Tielle, In re, 2 H. & 0. 985 ; 5 N. E. 15 ; 33 
L. J., Ex. 306; 10 Jur. (n.s.) 1155; 12W. E. 
1110 . 


For Permanent Pursuit.] — If a man is 

settled in a foreign country, engaged in some 
permanent pursuit requiring his residence therCy 
a mere intention to return to his native country 
on a doubtful contingency will not prevent suck 
residence from changing his domicil of origin. 
Aikman v. Antman, 3 Macq. H. L. 854 ; 7 Jur. 
(N.S.)10r7; 4L. T. 374. 

A domiciled Scotchman went to India, where- 
he was engaged in mercantile pursuits for nino 
years : — Held, that this residence and occupation 
in India did not, in the absence of any expression 
of intention, change his domicil. Jopp v. Woody 
4 De G. J. & S. 616 ; 5 N. E. 422 ; 34 L. J., Ch. 
212 ; 11 Jur. (K.S.) 212 ; 12 L. T. 41 ; 13 W. E. 
481. 

In 1818, S., a Portuguese, came to England as. 
agent of a wine company, in which capacity he 
was employed until 1 833. He continued to reside- 
in England, and in 1857 was appointed attach^ 
to the Portuguese embassy, which office he held 
until his death in 1860. There was no evidence 
of his having visited Portugal, or communicated 
with any person there, after he came to England. 
In a will ill his handwriting he stated that as. 
he was a Portuguese subject, and an attache,, 
his property was not liable to legacy duty : — 
Held, first, that he had acquired an English, 
domicil. Att.-Gen. v. Kent, 1 H. & C. 12 ; 31 L. J.,, 
Ex. 391 ; 6 L. T. 864 ; 10 W. E. 722. 

Held, secondly, that his appointment as attach^: 
did not revive his domicil of origin. Ih. 

A French subject, by establishing himself 
in business in this country, marrying, and con- 
tinuing to reside here for more than thirty 
years, making only occasional business visits to- 
Ihance, loses his domicil of origin, and acquires, 
an English domicil, notwithstanding his refusal 
to take out letters of naturalisation in this coun- 
try, on the ground that he might return to France, 
and would not give up his status as a Frenck 
citizen. Brunei v. Brunei, L. E. 12 Eq. 298 ; 2.5 
L. T. 378 ; 19 W. E. 970. 


Eetaining Property in Domicil of Origin.}. 

— ^A person born in Scotland, resided many years- 
in India, returned to Scotland, and lived in his 
paternal house for six years ; then resided in 
France for six years, and died at Boulogne, on 
his return from a journey to Scotland, where he 
had been for some weeks. He was said to have 
preferred France, and to have been annoyed at 
ins neighbours in Scotland. He had apartments, 
at Paris, and furnished them handsomely. He 
sent for his horses, but not for his furniture or 
plate, from Scotland. He never let his paternal 
estate, and attended to the management of it : — 
Held, that he had not abandoned his Scotch 
domicil. Lord v. Colvin, 4 Drew. 366 ; 28 L. J.> 
Ch. 361 ; 5 Jur. (N.S.) 351 ; 7 W. E. 250. 

A., domiciled in England, took up his abode in. 


In 1858, M. left Canada, which was his domicil 
of origin, sold his house and burial-ground there, 
and came to Paris to educate his children. Pie 
lived in Paris ten years, but went over several 
times to Montreal, and amongst other things 
made his will there, describing himself as of 
Montreal. In 1868, he came to Phigland and 
took a lease of a house in London. His daughter 
married and settled in London, and he purchased 
for his son a share in a business in London. M. 
died in 1871 : — Held, that he had acquired and 
shewn an intention to :rc!tain an English domicil. 
Steveimn v. Mamm, 43 L. J., Oh. 134 ; L. E. 17 
Eq, 78 ; 29 L. T. 666 ; 22 W. E. 150. 


Scotland under circumstances which, had they 
stood alone, would have sufficed to constitute a. 
Scotch domicil, but inasmuch as he all the time, 
retained his English residence and performed 
certain functions in England :— Held, that he 
had not abandoned his E nglish domicil. Mix, well 
V. AlClure. 3 Macq. H. L. 852 ; 6 Jur. (N.s.) 407 
2 L. T. 65 ;' 8 W. E. 370. 

W. was born and educated in England, and for 
a time held a commission in the army. In 1835 
he sold out, married an Englishwoman, and went 
to reside abroad. He travelled about to different^' 
places, but from 1846 until his death, in 1860, he 
resided either at Boulogne, or at St. Germain -en- 
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Laye, in France. He periodically Tisited hnslaiid he and his wife lived there till his death 
brother in England, and sent his eldest son to he ten years afterwards : — Held, that he had 
■educated in this country. In 1846 he made his acquired an English domicil, lb. ^ ^ 

will in the English form, but in 1848 he executed An Englishman emigrated to America in 1851, 
a copy of it according to the law of France, and where he carried on a shoemaker’s trade. ^ In 
at the same time wrote a memorandum, in which 1856 he was admitted as a citizen of the United 
be stated that he did so by reason of some doubts States of America. He buried his first wife in 
which had lately arisen as to the validity of wills America, and remarried there in 1866 : — Held, 
made in the English form by persons residing that he had acquired an American domicil of 
and dying abroad, and that he had no intention choice. Jiing v. Foxwell, 45 L. J., Ch. 693 ; 3 
to reside permanently away from England. All Ch. D. 518 ; 24 W. E. 629. 
bis property was in England, except some furni- A Frenchman came to England when about 
ture in his house at St. Germain : — Held, that he eighteen, and lived here twenty years, _ and 
bad not lost his domicil of origin, and that his bought and improved a house in which he jived ; 
will made in the English form was entitled to and also bought a vault in which he buried his 
probate. West, I/i Goods of, 6 Jur. (n.s.) 831. uncle, and also his wife, who died four years 

before him. After his wife’s death he shewed 

Permanent Kesidence of Wife and a disposition to return to France, but continued 

IFamily.] — In determining the question of a man’s to reside in England. He died during a tem- 
domicil it is material to consider where his wife porary visit to his native place, and made his 
nnd family have their permanent residence. Platt will there, in which he referred to his English 
V. AtL‘Gen.for New South Wales, 47 L. J., P. C. residence as “home” : — Held, that his domicil 
26 : 3 App, Cas. 336 ; 38 L. T. 74 ; 26 W. Ft. 516 — was French. Capde'ville v. Capdeville, 18 
P. C. S. P., Poucet V. Geogliegan, 9 Ch. D. 441 ; W. R. 107 ; 21 L. T. 663. 

26 W. R. 825 — C. A.: Pullen- Smith, In re. In 1858 M. left Canada, which was his domicil 
Perners v. Piillen- Smith, 58 L. T. 578. of origin, sold his house and burial-ground 

A native of Scotland acquired a domicil in there, and came to Paris to educate his children. 
Hew South Wales, where he was possessed of a He lived in Paris ten years, but went over 
station called Westbrook, at which he, for some several times to Montreal, aiid amongst other 
time, resided. The portion of New South Wales things made his will there, describing himself as 
in which Westbrook %vas situate was afterwards of Montreal. In 1868 he came to England and 
separated from the rest, and made into an inde- took a lease of a house in London. His daughter 
pendent colony under the name of Queensland, married and settled in London, and he pur- 
Shortly before the separation he had ceased to chased for his son a share in a business in 
reside permanently at Westbrook, and handed London. M. died in 1871 Field, that be had 
over the management of the station to his acquired and shewn an intention to retain an 
partner ; but he was still part owner of the English domicil. Sterenson v. Massori, 43 L. J., 
istation, and frequently visited it, and had Ch. 134 ; L. R. 17 Eq. 78 ; 29 L. T. 666 : 22 W. R. 
expressed an intention to reside there at a future 150. And see Prunel v. Brunei, L. R. 12 Eq. 
time, and to be buried there. He wms a member 298 ; 25 L. T. 378 ; 19 W. R. 970. 
of the Legislative Assembly of Queensland, and 

took an active part in the political business of Conversations and Declarations as Evi- 

the colony but had no permanent residence dence.] — Conversations and declarations unless 


there. Flis wife and family lived at a house accompanying acts are the low'est species of 
wdiich he had built in New' South Wales. Fie evidence of a change of domicil ; they must not, 
died suddenly while on a visit to the station at howmver, be discarded, but must be duly W'eighed 
Westbrook, and w'as buried there: — Held, that together with the rest of the evidence. Croohen- 
be was domiciled in New' South Wales, and not den v. Fuller, 1 Sw'. Tr. 441 ; 29 L. J., P. 1 ; 
in Queensland. Ih. _ ^ 5 Jur. (n.s.) 1222 ; 1 L. T. 70 ; 8 W. R. 49. 

The rule that a man will be considered as In questions of domicil, less weight is given by 
domiciled in the place wdiere his wdfe perma- the courts to a testator’s declarations than to his 
nently resides, and in wdiich he has fixed his acts, and no one act is necessarily per se para- 
establishment, is not affected by the circum- mount in importance ; but the relative impor- 
.-stance that the choice of residence has been tance of all his acts, how'ever trivial, must be 
made in deference to the wishes of the wife, and considered as evidence of the animus manendi 
that the house has been bought and furnished or reverteiidi. Bremn v. B recoil, 4 N. R. 316; 
.at her instance and with her money. Aitchuon 34 L. J., Ch. 129 ; 10 Jur. (N.s.) 717 ; 10 L. T. 730 ; 
V. Biclmn. 39 L. J., Ch. 705 ; L. R. 10 Eq. 589 ; 12 W. R. 946. 

23 L. T. 97 ; 18 W. R. 989. 

A Scotchman having his domicil in Scotland, Statement in Will.]— The fact of a 

and being a landed proprietor and a banker testator describing himself in his will as of a 
there, married an Englishwoman, wdth whom he foreign country does not of itself shew any 
resided for some years in Scotland. FIc then, on intention to change his domicil. Joj)]) v. Wood, 
.account of his health, left Scotland, and for ten 4 Dc G. J. & S. 616 ; 5 N. R. 422 ; 34 L. J., Ch. 
years resided at <lifferent places in England. 212; 11 .lur. (x.s.)212; 12 L. T. H ; 13 W. R. 
Afterwards he returned to Scotland, and 481. S. P., v. 1 H. & C. 12 ; 31 

remained tliere for a few' months, for the purposes L. J., Ex. 391 ; 6 L. T. 864 ; 10 W. R. 722. 

<)f his business, but was again forced to leave by Where a person left England and took up his 
ill health and return to England, where for residence at Flamburgh, and the facts shewed 
nearly tw'o years ho was in confinement in an that ho intended to live there permanently, and 
asylum, and for the next five years he w;as travel- he did live aud died there Held, that his 
ling about on the continent, and in England ; domicil was there, notwithstanding that in a will 
Meanwhile almost all his Scotch property was made during a visit to England he said that 
sold to pay his debts. At the end of that time, although he intended to return to Hamburgh, he 
the wife s trustees bought a house at Brighton, did not mean by such declaration of intention to 
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renounce his domicil of origin as an Englishman, intention to acquire an English domicil ; and 
Steer, In re, 3 H.& N. 594: ; 28 L. J., Ex. 22. that his declarations of intention to return to 

France when he had made his fortune were not 
— Form of Will.]— Making wdllinaparticular sufficient to rehut the conclusion to be derived 
form, employing terms of art, is evidence of inten- from the facts of his life, especially of his Eng- 
tion to acquire a domicil. JDtnicet Oeoglie.f/an, lish marriages. Doucet y . Geogliegan,^ Ch. D. 

9 Ch. D. 441 ; 26 W. E. 825— C. A. S. P., 'ihillen^ 441 ; 26 W. E. 82.5— C. A. 

Srnm, In re, Berners v. BulleiiBniith, 58 L. T. 578. A testator, whose domicilium originis was Ire- 

And also to retain one. West, In Goods of , Q land, where he inherited considerable estates, 
Jur. (isr.s.) 831. Vide Att-Gen. y , BoUmger, 6 abandoned such, and by a long residence in Eng- 
H. & N. 733; 30 L. J., Ex. 284; 7 Jur. (N.s.') land acquired an English domicil. In 1836 he 
470 ; 4 L. T. 368 ; 9 W! E. 578. sold his house and furniture, and broke up his . 

The execution in England of a wdll, according establishment in England, and w^eiit to reside in 
to the English form and law, by a man who had France, where he bought and furnished a house, 
acquired an English domicil of choice, but -was in which he resided permanently (cohabiting 
resident abroad." held not sufficient to prevent with a French woman) to the period of his death, 
the acquisition of another domicil of choice, in 1849, with the exception only of occasional 
Anderson v. LaneuvUle, 9 Moore, P. C. 325; 2 visits of short duration to England for purposes 
Spinks, 41. of business relating to his estates in Ireland and 

his property in the English funds : — Held, that 
Terms of Foreign Law in Will.] — A Scotchman the domicil was French, and w^as not affected by 
came to live in England and acquired an English his having expressed an intention to return to 
domicil. He afterwards went for ten years to England, in an event which never happened, or 
France, and returned to England where he soon of his having, on one occasion, when in England, 
after died. He left an unsigned will of personal executed a will according to the English form 
estate made in 1827, wdiich was drawn by a and lawq or from the circumstance that the bulk 
Scotch lawyer, and contained several technical of his property, at his death, was in the English 
words of Scotch law. The will was admitted to funds. Anderson v. LaneuvUle, 9 Moore, P. C. G. 
probate by the English court. Sernble, that the 325 ; 2 Spinks, 41. 

testator died domiciled in England, his residence An Irishman went to India, and was there resi- 
in France not being sufficient evidence of his dent in business for at least ten years. He then 
intention to abandon his English domicil. Sernble, came to England, and lived here for nine years, 
also, that the use of some technical Scotch w'ords having taken a house on lease, and furnished it. 
in the will, did not furnish sufficient indication Being in bad health, he sold his lease and furni- 
of the intention of the testator to induce the ture, and w^ent to Madeira, leaving his books and 
court to construe it according to Scotch law. trunks in care of a person living in London. He 
Bradford v. Young, 29 Ch. D. 617 ; 53 L. T. 407 ; lived at Madeira two years, and there made his 
33 W. E. 860 — C. A. Affirming in part 54 L. J., will ; and then he went to Lisbon, and died. He 
Oh. 96. had property in Indin, some Irish stock, some 

A domiciled Scotchman made a will, mid after- India stock and some English stock; and he 
wards married in Scotland. He subsequently banked in London. He w'as proved to have 
acquired an English domicil, wdiich he retained expressed himself as intending ultimately to 
until his death : — Held, that as the w^ill was valid reside in Ireland : — Held, that he abandoned his 
so long as he remained in Scotland, it wuis not Indian domicil, and acquired an English domicil ; 
revoked by his subsequent change of domicil, and that he never changed the latter, either for 
and was entitled to probate in England. Herd, India, or Madeira, or Ireland. Aft.- Gen, v. 

In the Goods of, 35 L. J., P. 43 ; L. E. 1 P. 74; 3 Drew. 610 ; 25 L. J., Ch. 743 ; 4W.E.797. 

12 Jur. (K.S.) 300; 13 L. T. 680; 14 W. E. ’ 

316. Acts and Declarations.] — An unmarried Eng- 

lishw'oman, in 1849, went to I'eside abroad at the 
When Acts of Party are contrary to Expressed iiouse of her married sister in Germany. She 
Intention.] — The expressions of an intention not resided there, contributing towards the expenses 
to renonnee a domicil of origin cannot prevail of housekeeping, until 1863, in wdiich year she 
against the intention and facts collected from the died. Her property consisted of money invested 
acts of the party if those arc otherwise sufficient in English securities, but she also possessed a 
to constitute a domicil abroad. Steer, In re, 3 valuable libraiy, which she caused to be trans- 
H. (k N. 594 ; 28 L. J., Ex. 22. ported to Germany. She occasionally came over 

A Frenchman had lived tw'enty-seveii years in to England with her married sister to visit her 
England, during the greater part of wiiich time friends, and while in England in 1854 she made 
he was a partner in an English house of business, her will, describing herself as on a visit to her 
paying occasional visits to France. He married sister, bequeathing her property to trustees to pay 
successively, in English churches, twxi wives, the annual income to her sister for life for her 
who wx‘rc Englishwomen and Protestants, though separate use, without pow'er of anticipation, 
himself a Homan Catholic, and his children were with powder of appointment to her sister by deed 
brought up in England as Protestants. He made or will. The testatrix told her sister that if she 
his will in the Engl isli form, and died and left his survived her, she should continue to live in 
property in a manner inconsistent with French Germany, and that nothing would induce her to 
law’. ITpon an action to establish a French return to England, except on an occasional visit, 
domicil, numerous witnesses deposed that he had 8he also named the church-yard wdierc she wished 
made various })arol declarations that he intended to be buried, and where she was afterwards 
to return to France w’hen he made his fortune, buried : — Held, that her acts and declarations 
It wms also proved that he always refused to bo did not shew a sufficient intention to change her 
naturalised in England, and w'onld not take a domicil ; and, assuming she intended, to give i7p 
lease of more than three years of his house : — her English domicil, that until she ac(,j[uired a 
Held, that the acts of the testator manifested an I new domicil her English domicil continued. 
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Att.-Gen. v. Bluelier de Walilstatt^ 3 H, & C. 
374 ; 5 N. E. 135 ; 34 L. J., Ex. 29 ; 11 Jur. (N.S.) 
1159; 11 L. T. 454; 13W.E. 163. 

Abandonment of Domicil of Cboice.] — An 

acquired domicil is not lost by mere abandon- 
ment, but continues until a subsequent domicil is 
acquired, which can only be animoet facto, unless 
the party dies in itinere towards an intended 
domicil. Muiwoe v. Douglm^ 5 Madd. 379. 

In order to lose the domicil of choice and revive 
the domicil of origin it is not sufficient for the 
person to form the intention of leaving the 
domicil of choice, but he must actually leave it 
with the intention of leaving it permanently. 
Marrett^ In re, v. 36 Ch. I). 

400 ; 57 L. T. 896 ; 36 W. E. 344—C. A. 

A. was born in Scotland ; when a young man 
he went to the East Indies, where he remained 
above ten years in the company’s service ; he then 
returned to Scotland, and lived in Edinburgh, 
where he put his name on the books of the muni- 
cipality, married, took a house, entered into busi- 
ness as a partner in a banking-house, and became 
a member of various societies there established. 
At the end of a few years he left Edinburgh in 
anger ; the banking business had come to an end, 
and he took off his name from the books of the 
municipality and of the various societies, and 
declared his intention never to return to Auld 
Eeekie ; he lived in London, first in lodgings, 
and then in houses hired for different periods, 
lectured on Oriental literature, and endeavoured 
thereby to increase the sale of some books 'which 
he had written on the Hindostanee language. At 
the end of some years he went to Paris, to avoid 
some annoyances in London, but never made any 
such declarations with respect to London that he 
had made with respect to Edinburgh ; and he left 
his works in London, and likewise some ornamen- 
tal furniture wffiich he desired a friend to keep 
for him till his return. He died in Paris, having 
just before made a will in the English form : — 
Held, that he had lost his Scotch, and obtained 
an English domicil. Whlcher v. Ilume, 7 H. L. 
Cas. 124 ; 28 L. J., Ch. 396 ; 4 Jur. (n.S.) 933 ; 6 
W. E. 813. 

In 1855, a domiciled Manxman came to England 
and married an Englishw^oman, and resided in 
England for tw'enty years. At the date of the 
marriage the wife w^as entitled to a vested rever- 
sionary interest in a legacy wiiich fell into pos- 
session in 1885. In 1875 the husband and wife 
returned to the Isle of Man, wffiere the husband 
carried on business till 1878, wffien he became 
insolvent, and executed a deed of assignment of 
all his property, including his wife’s interest in 
the legacy, for the benefit of his creditors. In 
1880 the parties returned to England, w'here 
they resided till 1882, when the huslaand w'ent to 
Mexico to seek emplo 3 anent. The doctrine of a 
wife’s equity to a settlement is unknowm to 
Manx law^ Held, that the Manx domicil of the 
husband, which had been lost by the twenty 
years’ residence in England, reverted on his 
return to the Isle of Man, that nothing happened 
afterwai'ds to re-establish the English domicil, 
and that the domicil wns therefore Manx. Mars- 
land. In re, 55 L. J., Oh. 581 ; 54 L. T. 635 ; 34 
W. E. 540. 

Burden of Proof.]— The onus of proving 

atjhange of domicil is on the party who alleges 
it. Bell V. Kennedy, L. E. 1 H. L., Sc. 307. 

The burden of proof is on the party who 


impugns the domicil of origin. Croolienden v. 
Fuller, 1 SwL & Tr. 441 ; 29 L. J., P. 1 ; 5 Jur. 
(K.S.) 1222 ; 1 L. T. 70 ; 8 W. E. 49. S. P., Att- 
Ge.n. V. Bowe, 1 H. & C. 31 ; 31 L. J., Ex. 314 ; 
8 Jur. (N.s.) 823 ; 6 L. T. 438 ; 10 W. E. 718. 
Att.-Gen. v. Blucher de Walilstatt, 3 H. & C. 
374; 5 N. E. 135; 34 L. J., Ex. 29; 10 Jur. 
(N.S.) 1159 ; 11 L. T. 454 ; 13 W. E. 163. 

Where a domicil has been acquired, the onus of 
proof, to be deduced from all the facts and circum- 
stances of the case, lies on the person who desires 
to shew that that domicil has been changed. 
Maxwell v. AlClnre, 3 Macq. H. L. 852 ; 6 Jur. 
(N.S.) 407 ; 2 L. T. 65 ; 8 W. E. 370. 

A testator made his wull in England in 1843, 
and afterwnrds went to reside in France where 
he died in 1850. On the question that an 
inquiry ought to take place, as it had been sug- 
gested that his domicil was French : — Held, that 
there wns no ground for an inquiry, there being 
nothing to shew that the testator’s domicil was 
not English. Harrison v. Soutliamjyton Coryora- 
tion, IS Jur. 669 ; 2 W. E. 659. 

Presumption of Reverter to Domicil of 

Origin.] — Where a question between a reverter 
to the domicil of origin and a domicil in another 
country is in equilibrio, the domicil of origin will 
prevail. Oraujie v. Lewln, 3 Curt. 435 ; 7 Jur. 
519. 


d. Married Women. 

Domicil of Wife.] — By marriage, the domicil 
of the husband becomes that of the wdfe. Bal~ 
hovsie V. MHouall, 7 Cl. &: F. 817. 

When an English woman marries a domiciled 
foreigner, the marriage is constituted according 
to the lex loci contractfis ; but she takes his 
domicil, and is subject to his law. Harrey v. 
Farnie, 52 L. J,. P. 33 ; 8 App. Cas. 43 ; 48 L. T. 
273 ; 31 W. E. 433 ; 47 J. P. 308— H. L. (E.) 

A wife cannot acquire a domicil separate and 
distinct from her husband. Bolgddn v. lloMns, 
7 H. L. Cas. 390 ; 3 Macq. H. L. 563 ; 29 L. J., 
P. 11 ; 5 Jur. (N.S.) 1271 ; 7 W. E. 674. 

A feme coverte, living apart from her husband, 
has no power to change her domicil. Daly, In 
re, 25 Beav. 456 ; 27 L. J., Ch. 751 ; 4 Jur.(N.S.> 
525 ; 6 W. E. 533. 

In Relation to Divorce, ] — See col. 223, ante. 

■ After Sentence of Divorce.] — The ordinary 

presumption that a wife is legally domiciled 
where the husband is, fails, when there has been 
a sentence of divorce. Williams v. Bormer, 2 
Hob. Ec. Rep. 505 ; 16 Jur. 366. 

A. and B. were married in England, and resided 
here for many years ; differences then arose 
between them, and by agreement they lived sepa- 
rate from each other. B. had the power to 
dispose of property by deed or will. In February, 
1854, A. went to Scotland, and committed adultery 
there ; he resided there till the middle of June in 
that year. While he was so residing there, B. in- 
stituted a suit against him for a divorce, on the 
ground of adultery. Pending the suit she made 
a will in favour of C. A decree of divorce Was 
pronounced. She married C., and went with 
imn to France, where she lived till her death. 
In June, 1856, she made a testamentary paper, 
revoking all former wills : — Held, that the 
divorce was inoperative ; that she had no domicil 
but that of her husband, and that, consequently, 
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the Frencli will Avas void. Dolphin v. Rolfins, 
supra. 

EEglishwoman Marrying Foreigner Abroad 
— Acquisition of new Domicil — Abandonment of 
Domicil of Origin.]— In 1839 N., a domiciled 
Englishwoman, being then an infant, married in 
France a Frenchman. Previously to the marriage 
she entered into a notarial contract dealing with 
her property according to French law. There 
were children of the marriage. In 1845 she 
separated from her husband and went with her 
children to reside in Jersey. In 1849 an act of 
separation of property between the husband 
and wife was made by the Eoyal Courts of Jersey. 
In 1853 N., believing her husband to be dead, 
went through the ceremony of marriage with B., 
and accompanied him and her children to New 
South W ales, where she lived until her death in 
1879. Her husband did not in fact die until 
1877. In 1878 she made a will, by which she 
left all her property to B. : — Held, that by going 
to New South Wales N. had acquired a new 
domicil there, inasmuch as there were present 
both the elements necessary for such acquisition 
— ^namely, the factum and the animus manendi ; 
but that, even if not so, it must be taken that 
.she had abandoned her French domicil and that 
lier English domicil of origin had revived : — 
Held, also, following Sottooiayor v. Be Barros (3 
P. D. 5), that the validity of the notarial contract 
must be decided according to the law of her 
domicil of origin, and consequently, she being an 
infant, that such contract w^as invalid : — Held, 
therefore, that there w^as nothing to prevent her 
making a will, or to disentitle B. to take under 
it as against the children of the French marriage, 
Coohe'a'Trmfs^ In re, 56 L. J., Ch. 637 ; 56 L. T. 
737 ; 35 W. R. 608. 

e. Infants. 

Rule,] — It is a settled principle that no man 
{Shall be without a domicil ; and to secure this end 
the law attributes to every individual as soon as 
he is born the domicil of his father if the child is 
legitimate, and the domicil of the mother if the 
■child is illegitimate. Udny v. Udny, L. R. 1 


books of some one of her majesty’s ships of war 
until he died. The father continued to live in 
the same island -.—Held, that at the time A. 
went to sea his domicil was that of his father, 
namely, at Jersey, and that, as he never after- 
wards acquired a new one, that was his domicil 
W'hen he died. Patten, In Goods of, 6 Jur. (N.s.) 
151. S. P., Firebraoe v. Flrehmce, 47 L. J., P. 
41 : 4 P. D. 63 ; 39 L. T. 94 ; 26 W. E. 617 : 
HFtcheqoypii v. D' Fteheqoyen, 57 L. J., P. 104 : 
13 P. D. i:4 ; 37 W. E. 84. 

A.’s father w^as formerly the sovereign of the 
Punjaub, but in 1849, by a treaty made by him 
with the English government when he was ten 
years of age, he renounced his sovereignty, and 
subsequently resided in England until 1886, wEen 
he left this country, taking with him his wife 
and son, with the avowed intention of returning 
to India, and on being prevented from so doing 
had since resided on the continent. A. at this 
time had not attained his majority, and while 
still a minor returned to England with his father’s 
consent and lived with his mother at his father’s 
expense up to and after his majority, wlien he 
entered the English army as an officer, his 
regiment being stationed in Canada : — Held, that 
A.’s father, although he had resided in England, 
had never abandoned his domicil of origin in the 
Punjaub, and that even if he had the English 
domicil was renounced during the minority of 
A., wlio thereupon follow’ed the domicil of his 
father wffierever that might be : that there was 
not sufficient evidence to shew" that A., after he 
attained his majority, intended to take a domicil 
of choice in this country. Cross, Fos 
Duleep Shifjh, In re, 7 Morrell, 228 — 0. A. 

Per Lopes, L.J. : — A domicil of choice arises 
wlien an independent person resides in a counti’y 
with the intention of permanently residing there. 
J/a 

Effect on Domicil of Origin.] — Where the 

domicil of birth is changed during infancy by a 
change of domicil of the father : — Semble, that 
the altered domicil cannot be regarded as the 
infant’s domicil of origin. Oraujnish, In re, 
Cmignish v. Hewitt, [1892] 3 Ch. 180 ; 67 L. T. 
689— C. A. 


H. L., Sc. 441. 

Legitimate children acquire by birth the 
domicil of their father. Forhes v, Forbes, Kav, 
341 ; 2 Eq. E. 178 : 23 L. J., Ch. 724 ; 18 Jur. 
'642 ; 2 W. E. 253. 

Change of Domicil during Infancy.] — A new' 
domicil cannot be acquired during pupilage, or 
until the person is sui juris, Somerville v. Somer- 
ville (Lord'), 5 Ves. 750 ; 5 E. E. 155. 

An infant cannot change his domicil by his 
■owm act. Forbes v. Forbes, supra. 

There can be no change of domicil during 
infancy, and the lapse of seven years after the 
attainment of majority w'ould be too short a time 
to o|)erate a change of domicil, in the absence of 
any evidence of an intention to change it. Jopp 
V. ^'ood, 4 De 11. J. ic 8. 616; 34 L. J., Ch. 
212 ; 11 Jur. (N.S.) 212 ; 12 L. T. 41 ; 13 W. E. 
.■■481. ' 

By Change of Father’s Domicil.]— A. 

wus born in England, and at the age of nine 
accompanied his father to Jersey, wlierc he 
resided partly with his father, and at times with 
an uncle, for eleven years. He, being still under 
age, entered the navy, and wus borne on the 


] 



By Change of widowed Hother’s Domicil.] 

—A native of England, domiciled in Guernsey, 
died intestate, leaving a widow and infant 
children by her, and also by a former wife. The 
widow, after his death, wus appointed guardian 
of the children by the Eoyal Court of Guernsey, 
and in conjunction with another person, wffio 
w"as appointed guardian of the children by a 
former marriage, sold the property of the intes- 
tate, and invested the produce in the English 
funds, after which she came to England w"ithhei\ 
children, and wus domiciled there. *" On the death 
of some of the children under age, a question 
arose whether their shares of the property w"ere 
distributable according to the law of England or 
of Guernsey :— Held, that the law of England 
governed the succession, the domicil of the 
children being (according to the opinion of 
foreign jurists, our own law l)eing silent on the 
subject) to follow the domicil of" the surviving 
mother, where no fraudulent intention can be 
imputed. Potmger v. Wightman, 3 Mer. 67 ; 17 
E. E. 20. 

Second Marriage— Change of Mother’s 

Domicil— Domicil of Step-father.]— The change 




251 INTEEN ATIONAL hAM— Domicil. 252 

in the domicil of an infant, which may follow managed and controlled by _ a district traffic 
from a change of domicil on the part of its superintendent, who was subject to the oideis 
widowed iiiotheivis not to be regarded as the issued by the board of directors at Glasgow . 

necessary consequence of a change of the mother’s Held, that the company was a Scotch company, 
domicil (e.g, upon her second marriage), hut as domiciled in Scotland, and not a company pairly 
the result of the exercise by her of a power Scotch and partly piglishAZmcr^ 

-vested in her for the welfare of the infant, which JJy., bl L. J., Q. L. »52 ; [1892] 1 Q. B. 8-s , 6t> 

in its interest she may abstain from ^exercising, L. T. 771 ; -10 W. B. 06-. G. A. 
even when she changes her own domicil. Potwiger 

Y. WigUnian (B Mer. 67 ; 17 E. E. 20) explained. m. the’ Ohown 
Beaumont, In re, 62 L. J., Gh. 923 ; [1893] 3 Oh. 9- Taking Seevice endee ihb Obown. 

100 ; 8 E. 9 ; 12 W. E. 142. aeneral.]— Eesidence in a foreign country 

~ - T *.• as a public officer gives rise to no inference of a. 

Bomicil of Lunatic Child after attaining that country; hut if already there 

Majority.]-The domicil of a child during ite resident, the acceptance of an 

minority iollows that of the fathei , and if from service of another country 

lunacy or mental imbecility it is incapable, after nothing to destroy the domicil. Sharpe v. 
it has attarned the age of majority, to choose a T P 17 • L R 1 P 611 • 20 L. T* 

domicil for itself, in such case its domicil will ^ ^ ^ ^ 

still continue to be determined by that of the ’ * ‘ ’ 

Subsequent Residence Abroad.]— A per- 

L. R. 1 P. 611 ; ..0 L. T. 41 , 1 / W . h. 3bS. whose name was English, but whose domicil 

lUegitimate Child-Domicil of Origin or of of origin was not shewn, held a commission in 
Choice.! — The illegitimate son of a Portuguese English army. He sold out m 1810, and 
woman was sent to Scotland when a child, and subsequently resided, down to liis death m 
remained under the control of his father’s rela- France ; there; he formed a French conn ^ 
tions there, being sent to school in Scotland, and there he ediicated 
for a short time in Germany. Xt the age of ^ 

eighteen he obtained an appointment in the ^^tes : Held, that his domicil at his death was- 
English Customs Department, and went to French, and that legacy duty was not payabl • ■ 
Yarmouth, and afterwards to London, where he on his assets. 
remained in the same employment till he was 3.^ 

twenty-eight, when he returned to Scotland in 10 Jiir. (i^-S.) o3.3 ; 10 L. T. 3^1 ; 12 W. E. 701. 
ill-health, and soon afterwards became lunatic, 1- ’^^as born in Scotland in 1792, of kcotch 
in which state he remained until his death, parents. In 1810 he obtained a commission m 
While living in London he paid some visits to the^ army, ancl immediately proceeded with his 
Scotland, where he retained apartments, in regiment on foreign service, and served abroad 
which he left his books, &c. According to till 1860, when he retired fiw From 

Scotch law an infant can choose his own domi- ^^^’0 till his death he resided in lodgmgs, hotels, 
cii at the ao-e of fourteen Held, on the and boarding-houses in various places m England, 
evidence, that his domicil was not Scotch. <^l-yhi.g in lb82, intestate and a bachelor, 
Senible. that his domicil was English. XJvgu- private hotel in London, leaving no real estate 
hart V. ButterficUh o7 L. J., Ch. 521 ; 37 Ch. D. m England, and no property whatsoever m bcot- 

357 ‘ 58 L. T."750 C. A. ^ land. From the year IfelO till his death he never 

’ ‘ ' * "■ * revisited Scotland, and for the last twenty-two- 

Effect of Domicil on Legitimacy.]—^^/^ tit. yeans of his life never left the 
Legitimacy, col. 235, supra. England Held, that the doimcil of the 

intestate at his death was Scotch. Fatimce, In 
re, Patience v. 3Iam, 51 L. J., Ch. 897 ; 29 Ch. D. 
/. COEPOHATIONS. 976 ; 52 L. T. 687 ; 38 W. E. 501. 

Double Domicil.] — A public company may Ambassador.] — A foreigner having gained a 
liave two domicils ; and places of business may, British domicil does not lose it by becoming- 
for the purpose of founding jurisdiction, be charge d’affaires in this country for his own 
treated as places of domicil, and service there is sovereign. Att.-Gen. v. Kent, 1 H. & C. 12 ; 31 
sufficient. Cm'rim Co, v. Maclaren, 5 H. L. Cas. b. J., Ex. 391 ; 6 L. T. 861 ; 10 W. E. 722. 

116 : 21 L. J., Ch. 620 ; 3 W. E. 597. ^ does his appointment revive his domicil 

The Caledoman Railway Company -was in- of oriviu. lb. 
corporated in 1845 by 8 & 9 Viet. c. olxii. for the in 1819, a Sardinian came to Ensrland, and 
l)urpose of making a railway from Carlisle to became attached to the Sardinian embassy. In 
Glasgow and Edinburgh. The whole of the line, i821, he was dismissed, but he continued to 
with the exception of six miles in England, is reside ten years in England. He was then, for 
situate in Soottond. By s. 1 of the special act throe yeai-s, charge d’aflaires in London, and for 
the Comiianios Clauses (Scotland) Act, 1845, is, throe years minister in Holland. In 1837, he 
among others, incorporated with the special act, -v^r^s appointed envoy extraordinary and minister 
s. 2 of which also incorporates the English plenipotentiary to England, and retained this. 
Companies Act, 1815, so far as may he necessary office until his death in 1816 Held, upon the 
for canying into effect the object and purposes evidence of his declaration and acts, that he was- 
of the special act in relation to the portion of domiciled in England. Heath v. Sammn, 11 
the line situate in England. The meetings of Beav. 111. 
the hoard of directors of the company were held 

at Glasgow, from which place the business of the Civil Service.]— In 1856, a Queen’s counsel,, 
company was managed and controlled. The whose domicil of origin was England, was 
Tiomijany also had a station at Carlisle, in appointed chief justice of Ceylon, during the 
England, where the traffic in that district was pleasure of the crown, and he resided with his- 


Legitimacy, col. 235, supra. 


/. COEPOHATIONS. 

Double Domicil.] — A public company may 
liave two domicils ; and places of business may, 
for the purpose of founding jurisdiction, be 
treated as places of domicil, and service there is 
sufficient. Cm'ron Co. v. Maclaren, 5 H. L. Cas. 
116 : 21 L. J., Ch. 620 ; 3 W. E. 597. 

The Caledonian Railway Company was in- 
corporated in 1815 by 8 & 9 Viet, c. clxii. for the 
})urpc)se of making a railway from Carlisle to 
Glasgow and Edinburgh. The whole of the line, 
with the exception of six miles in England, is 
situate in Scotland. By s. 1 of the special act 
the Comiianies Clauses (Scotland) Act, 1815, is, 
among others, incorporated with the special act, 
s. 2 of which also incorporates the English 
Companies Act, 1815, so far as may he necessary 
for canying into effect the object and purposes 
of the special act in relation to the portion of 
the line situate in England. The meetings of 
the hoard of directors of the company were held 
at Glasgow, from which place the business of the 
company was managed and controlled. The 
Tjrimijany also had a station at Carlisle, in 
England, where the traffic in that district was 
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family there, in the exercise of the duties of his state, as it would be inconsistent to presume an 
office, until his death in 1860. He left a library intention contrary to his duty as an officer in the 
and other effects in England, and he invested military service of her majesty and the East 
large sums of money on mortgage in Ceylon India Company. Ih. 

Held, that, in the absence of any evidence of an Held, thirdly, that England being the domicil 
intention to acquire a foreign domicil, he of origin of A., the onus probandi was upon the 
retained his domicil of origin. Att.-Gen. v. party who alleged he had abandoned it and had 
Jiowe^ 1 H. & C. 31 ; 31 L. J., Ex. 314 ; 8 Jur. acquired another domicil, to establish that pro- 
(N.S.) 823 ; 6 L. T. 438 ; 10 W. R. 718. position. Ih. 

A domiciled Irishman went to India in the Held, fourthly, that the presumption raised by 
military service of the East India Company in A.’s residence in Prance of his intention to 
1804. In 1840 he returned to England, and acquire a French domicil was rebutted by the 
went in 1841 to China as plenipotentiary. In facts proved. Ih. 

1844 he returned to England and bought a house. 

In 1845 he went as governor to the Cape of Grood As affecting Domicil of Origin of CMl- 

Hope, and in 1848 to Madras as governor. In dren.] — The rule that the children born abroad 
1854 he returned to England, and in 1855 wmnt of ambassadors in the service of the crown of 
to Malta, with an idea of proceeding at some England abroad, are treated as natural-born 
time to India. In his will, made in England, British subjects, does not apply to the children 
and in a codicil, made at Malta, he described born abroad of officers in the military service of 
himself as of Eaton Place, London : — Held, that the crown in foreign parts. He Geer v. Stotie^ 
he resumed his English domicil in 1844, and 52 L. J., Ch. 57 ; 22 Ch. D. 243 ; 47 L. T. 434 ; 
never subsequently lost it. Att.-Goi. v. Pot- 36 W. R. 241. 

Unger, 6 H. & N. 733 ; 30 L. J., Ex. 284 ; 7 Jur. 

(N.s.) 470 : 4 L. T. 368 ; 9 W. R. 578. Engaged in Military Service of East India 

Company.] — The rule of law, that an engagement 
Haval Service.] — A Scotchman came to Eng- in India, in the military service of the East India 
land at the age of sixteen, and remained in the Company, or as a covenanted servant to that 
English naval service until his death in 1848 • company, changed the domicil into Anglo-Indiaiiy 

Held, that he had not lost his domicil of origin, does not extend to a person who becomes the 
Brown v. Smith, 15 Beav. 444 ; 21 L. J., Ch. 356. servant in a private establishment abroad, or who 

goes abroad for the purpose of acquiring a fortune^ 
Military Service.]— A domiciled Irishman, by with the _ intention of returning, at some unde- 
enlisting in a regiment in her majesty’s service, fined period, when his object has been attained, 
the headquarters of which arc in England, does lepl v. Wood, 4 De G-. J. & S. 616; 5 N. R. 

not thereby .acquire an English domicil. Yelver- 422 ; 34 L. J., Ch. 212 ; 11 Jur. (n.s.) 212 ; 12 

Urn V. Yelwrton, 1 Swl & Tr. 574 : 29 L. J., Mat. L. T. 41 ; 13 W. R. 481. 

34 ; 6 Jur. (N.s.) 24 ; 1 L. T. 194 ; 8 W. R. 134. The cases as to officers and covenanted ser- 

The rule that a British subject docs not, by vants of the East India Company are exceptions 
entering into and remaining' in the military to the general rule, and their principle will not 
service of the crown, abandon the domicil which he extended. Ih. And see Hodgson v. Be 
he had when he entered into the service, applies Beauclieme, supra. 

to an acquired domicil as well as to a domicil of A native of Scotland having, by employment 
origin. Macreight, In re, Paocton v. Macreight, in the military service of the East India Oom- 

55 L. J., Oil. 28'; 30 Ch. D. 165 ; 53 L. T. 146 ; pany, acquired a domicil in India Held, that 

33 W. R. 838. bj’- his return to Scotland, animo manendi, his. 

A., a domiciled Englishman in the military ser- original domicil did not revive, the party still 
vice of the East India Company, came to England holding his commission, and being liable to be 
from India, in 1820, upon furlough. By the rules called upon to return to India, and intending to 
of the service, he was liable at any time to be return if called upon to do so. Craigie v. Lewin^ 

recalled to India on active service. In 1838 he 3 Curt. 435 ; 7 Jur. 519. 

acquired the brevet rank of major-general in her 

majesty’s service. While on furlough, and in 7^^ Anglo-Ikdian. 

1832, he went to Prance, where he resided with 

his wife and daughter, and died there in 1855, In what Cases.] — A British-born subject, an 
He occupied lodgings during that time in Paris, officer on service in her majesty’s army in India,. 
He also purchased a burial-place for his wife, died there intestate, leaving all his property 
who died and was buried there ; and purposed to situate in that country, with the exception of a. 
be buried there himself. His residence in Paris small sum of money due to him from the War 
was not continuous, as he frequently came to Office in England. His -widow took out letters. 
England and Scotland upon visits, but he had no of administration in India, and after paying the 
permanent abode in either of those countries, nor debts, &c., invested the rest of the estate in 
did he give up his lodgings in Paris during these India in her own name, for her own henofit, and 
visits. "All his property, except the furniture of that of the next of kin. She afterwards took 
the lodgings in Paxis, was in England: — Held, out letters of administration in England for the 
first, that it was not competent to A. to acquire purpose of obtaining the debt due from the 
a domicil in a foreign state, as such domicil was War Office : — Held, that as the deceased was on 
ij]compatiblo with the obligations and duty of an duty in India in her majesty’s service, he did 
officer in the military service of the Queen not acquire a domicil in that country, and that 
and the East India Company. Hodgson v. Be the whole of his property, though chiefly situate 
Bemieliesne, 12 Moore, P. C. 285 ; 7 W. R. 397. abroad, was liable to legacy duty. Att.-Qen. v. 
Held, secondly, that the presumption of law Ktipier, 6 Ex. 217 ; 20 L. J., Ex. 173 ; 15 Jur. 
arising from his profession and status was against 253. 

any intention by A, to abandon his original P., who was the son of Irish parents, and arf 
domicil and acquire a new domicil in a foreign officer in the military service of the East India 
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Company on the Bombay establishment, retume 1 m 
to Eimland in 18-tO, having attained the iGai- tl 
mental rank of colonel. By the regnlations of n 
the service, officers who had attained that rank n 
were permitted to reside where they pleased, h 
subiect to the company’s orders for their retmn a 

“n 1841“ he was 

Sie of a honse in Eaton Place, which he fur- £ 
iiished and fitted up for his residence, and lesided ] 
there Soon afterwards he was appoint^ < 
Governor of the Cape of Good Hope, where he i 
TOntihued until 1848, when^ he w^s apporntwl i 
o-overnor of Madras. He resided at Madras until ! 
1^54 when he returned to his house in Eaton i 
Place but afterwards went to other places in 
England, and ultimately to Malta, where he dmd. i 
h his will and codicils he described himself as i 
of Eaton Place. During the kst period of his 
life he frequently declared his intention ot 
returning to India i-Held, that the fact that he 
.continued in the service of the company, and 
was liable to he ordered to return to 
not prevent him from acquiring an English 
■domicil on his retuni from China ; that his sub- 
sequent residence as governor of the Cape of 
Good Hope and at Madras did not involve the 
loss of his English domicil ; and that, as he had 
acquired an English domicil on his reUi™ from 
CMna in 1844, subsequent expressions of mteii- 
Hon to return to India, and even the going to 
Malta with the view of ultimately returning 
toe, did not afiect the doniidl he had araqmral 
in England. Att.- Gen. v PotHngcr, 6 H. ^ N . 
733 ; 30 L. J., Ex. 284 ; 7 Jur. (N.S.) 470 ; 4 L. 1. 

.368 i 9 W. E. 578. , t t i 

G horn in Scotland, went to India and 
-icniiired an Anglo-Indian domicil. On his 
veto to Z-opehe settled in Scotland, at his 
■native place, occupying the family estate. Aftei 
some years ho left Scotland, where, however, ho 
still kept up his house, and "'et'* 

■chiefly for the benefit of his health, and foi 
-meoii reasons, and rented an unfurnished^house 
there tiU he died, in France Held, the Scotch 

■domicil had been re-acquired and had not been 


' " a native of Scotland went to India in the 
military service of the East India Compaq, 
whereby he acquired an English domioil. He 
lemaiiied in that country, mth two exceptions, 
until 1837. Tbe first of those exceptions con- 
sisted of a visit to England on a special military 
mission; the second, of a temporary sojourn at 
the"^ Cape of Good Hope. In l&3i, being a 
lieutenant-colonel in the service, he came to 
England on leave of absence for three yea,rs, 
wlifch was usuaUy extended to five, still retaiii- 
iiig his oommission in the service, and being 
attached to a regiment. There was gi'cat proba- 
bility tlicit liG would attuiii tlic luiik oi tuii 
colonel before the expiration of his leave of 
ahsciice, in which event he need not have 
‘returned to India. He died in 1841 before his 
■extended leave of absence expired. During this 
time he resided for the greater part in bcotland, 
■ but partly in England. He died m London, 
He, however, evinced a decided intention ot pei- 


manently residing in Scotland, but coupled with 
the determination not to resign his commission 
in the East India Company’s service, and to 
return to India, if that should be necessary to 
his becoming full colonel — Held, that the 
acquired Anglo-Indian domicil was not divested. 
Cralqie v. Lewiri, 8 Curt. 435 ; 7 Jur. 519. 

A domiciled Scotchman, haying ancestral 
property, but no house in his native country, by 
accepting a commission, and serymg in the 
Indian army, abandoned his domicil ot origin, 
and acquired an Anglo-Indian domicil. He 
afterwards attained the rank of general in the 
Indian army, and was made colonel of a regiment 
and then left India with the intention of not 
returning thither, but came to Great Britain, 
where he lived part of the year in a house which 
he had built on his estate in Scotland, and part 
in a hired honse in London, under circumstances 
which, if he had been a single man, would have 
given him again a Scotch domicil ; but his wife 
and establishment of servants resided constantly 
at the honse in London : — Held, that this fact 
counterbalanced the effect of the other ciicum- 
; stances, and proved that his intention was 
permanently to reside in England ; and that 
therefore he must be considered to have aban- 
L doned his acquired domicil in India, and acquired 
. by choice, a new one in England. lories v. 

[ Forfjes, Ivay, 341 ; 2 Eq. R. 178 ; 23 L. J., Ch. 
i 724 ; 18 Jur. 642 ; 2 W. R. 253. 

I A testator had a Scotch domicil of origin. _ In 
1 1807 he sailed from England for the East Indies ; 

- the vessel was wrecked, and he was taken prisoner, 

D and confined at Verdun till 1814 : in that year he 
^ was released. In 1815 he went to India, and set 
i up in business ; in 1835 he made his will at 
[. (Calcutta, describing himself as of that place, 

\ and appointing two persons resident at Oalentta 
his executors. In 1836 he sailed from India in a 
d vessel bound for an English port, and died in 
is itinere Held, that the domicil at the time of 
is his death was Indian, and therefore no legacy 
ir duty was payable upon his personal property, 
ic Lyctll V. Pato7i.^ 25 L. J., Ch. 746 ; 4 W. R. 798. 
e, An English officer in the navy, upon half-pay, 

)r went to India, and remained there as a merchant 
56 for ten years, when he died, having acquired a 
:h verv large fortune there. He always received 
ill his ‘'half -pay, and from time to time applied for 
se and received fresh leave of absence : — Held, that 
r., he was domiciled in India, and that legacy duty 
B. did not attach upon his property there. Coehrdl 
V. Coch^ell, 25 L. J., Ch. 730 ; 2 Jur. (N.S.) 727 ; 
ae 4 W. R. 730. 

y, A Scotchman by birth, after a service of forty 
le years in India, became insane, and was sent to 
IS, England on leave. He never recovered his 
n- faculties, and died in England: — Held, that his 
ry domicil was Anglo-Indian. Ilephirn y . SJdrvmg , 
at 9 W. R. 764. 

a The decisions that persons going to India in 
to the service of the East India Company, thereby 
rs, acquire an Anglo-Indian domicil, are excrescences 
in- upon, and anomalous to, the principles of domicil, 
ng JDre/mm v. JDrevon., 4 N. R. 316 ; 34 L. J., Ch. 129 ; 
la:- 10 Jur. (N.s.) 717 ; 10 L. T. 730 ; 12 W. R. 946.; 
ull A Scotchman went to India, entered into busi- 
of ness, and resided there for eighteen years. He 
Lve then returned to England for the benefit of his 
his health, leaving all his pro}jerty in India. He 
his .spent eleven months in England and six months 
[id, in Scotland, having no fixed abode ; after which 
on, time he went back to India, made his will, 
ler- describing himself as T. C., coffee planter, Mysore, 
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and died in India a few months after : — Held, 
that he had abandoned his domicil of origin, 
had acquired an Anglo-Indian domicil, which he 
retained at his death, and consequently that his 
property was not liable to legacy duty. Allardice 
T. L. J., Ch. 434 ; 10 Jur, (N.S.) 352 ; 

•0 L. T. 674 ; 12 W. K. 397. 

L Other Matters. 

Legacy Duty — Chinese Demicil.]— Notwith- 
•standing the constitution of the supreme court 
of China and Japan, and the jurisdiction con- 
ferred on that court over British subjects having 
a fixed place of residence in China, a British 
subject cannot acquire by residence in China 
a new domicil so as to exempt his personal estate 
on death from the operation of the Legacy Duty 
Acts. TootaVs Trusts, In '/vi, 52 L. J., Ch. 664 : 
23 Ch. D. 532 ; 48 L. T. 816 ; 31 W. li 653. 

Construction of Statute — Crown Lands Aliena- 
tion Act.] — The Grown Lands Alienation Act of 
1868 (31 Viet. No. 46), enacts (s. 46) that an 
applicant for lands uiKler the act shall make a 
■declaration that he “lives in Queensland” : — 
Held, that the word “ live ” must be taken to 
be used in its popular meaning, denoting more 
than a transient i)resence in the colony, though 
not necessarily an intention to create a new 
•domicil there, and not excluding the possession 
of a residence elsewhere. Fisher\\ 2\(Uy,-\:7 L. J., 
P. C. 59 ; 3 App. Cas. 627 ; 38 L. T. 236. ■ 

Held, also, that this declaration was a material 
base of the contract created by the act, and that 
any misrepresentation in it avoided the whole 
oontract. Ih. 

VI. PROPERTY. 

< a . Principles Applicable to Immovable 
AND Movable. 

Generally.] — It is established as a general 
principle, that a legal title, duly acquired, in 
.any one country, is a good title over all the 
world. Simpson v. Togo, 1 H. & M. 195 ; 1 
N. R. 422 ; 32 L. J., Ch. 249 ; 9 Jnr. (N.s.) 403 ; 
■S L. T. 61 ; 11 W. E. 418. 

When the law of a foreign country places a 
restraint upon the alienation of property, a 
contract here respecting that property cannot be 
enforced against the foreign law. ^Waterhouse 
y. Stansjield, 10 Hare, 254 ; 21 L. J., Ch. 881 ; 
16 Jur. 1006 ; 1 W. R. 11. 

Distribution of Estate.] — Where a person 

•domiciled in one country dies possessed of 
property situate in another, the personal estate is 
to be applied and administered according to the 
law of the place of domicil, and the real estate 
according to the law of the place where the real 
■estate is situate. Winchelsea {Earl) v. Garretap 
.2 Keen, 293 ; 7 L. J., Ch. 99. 

— — Decision of Foreign Tribunal. ]— Although 
the parties claiming to be entitled to the estate 
■of a deceased person may not be found to resort 
to the tribunals of the country in which he 
was domiciled, and although the courts of this 
country may be called upon to administer the 
estate of a deceased jjcrson (lomicile<l abroad, ' 
and may in such a case he bound to ascertain as I 
best they can who according to the law of the ' 
Homicii are entitled to the estate, yet where ' 
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the title has been adjudicated upon by the 
courts of the domicil, such adjudication is bind- 
ing upon and must be followed by the courts of 
this country, Enohin v. IVyile (10 H. L. Cas. 1), 
Ewiny v. Orr-Eming (10 App. Cas. 453), Doyliord 
V. Crisjnn (L. R. 1 H. L. 301) ; even if the judg- 
ment of the foreign court has by the default of 
the party complaining of the judgment proceeded 
on a mistake as to the English law, Castrique v. 
Imrie (L. R. 4 H. L. 414), Godamd v. Gray (L. R. 
6 Q. B. 139), or the whole of the facts were not 
before the foreign tribunal {Ee Cosse Brissac v. 
Bathhone, 6 H. &; N. 301) ; for the courts of this 
country do not sit to hear appeals from foreign 
tribunals, and if the decision of the foreign 
tribunal is "wrong, recourse must be had to the 
mode of appeal provided in the foreign country 
{Banli of Australasia v. JTias^ 16 Q. B. 7T7). 
Triifort, In re, Traf'ordy. Blanc, 57 L, J., Ch. 
135’; 36 Ch. D. 600 ; 57 L. T. 674 ; 36 W. R. 163. 

Omnia rite esse acta.] — The presumption when 
a foreign court has purported to act properly 
and within its jurisdiction is omnia rite esse 
acta. Taylor v. Ford, 29 L. T. 392 ; 22 W. R. 47. 

Will — Hot revoked by change of Domicil.] — A 

domiciled Scotchman made a will, and afterwards 
married in Scotland. He subsequently acquired 
an English domicil, which he retained until his 
death : — Held, that as the will was valid as long 
as be remained in Scotland, it was not revoked 
by liis subsequent change of domicil, and was 
entitled to probate in England. Ileid, In goods 
of, 35 L. J., P. 43 ; L. R. 1 P. 74 ; 12 Jur. (N.S.) 
300 ; 13 L. T. 680 ; 14 W. R. 316. And see 
Bradford v. Young, 29 Ch. D. 617 ; 53 L. T. 
407;‘33 W. R. 860~C. A. 

Foreign Technical Language.] — Semble, 

where a will made in an acquired domicil uses 
technical language of the native domicil, the 
courts of the acquired domicil resort to the law 
of the native domicil for the purpose of ascer- 
taining the meaning of such language. Martbi 

V. Lee, 4 L. T. 657. 

Executing a Power of Appointment.] — • 

A will of a person who dies domiciled abroad 
disposing of personal estate in this country, if 
made in pursuance of a power of appointment, 
and executed in compliance with the requisites 
of the power, is entitled to probate, though not 
executed according to the testamentary law of 
the domicil or testator. Alheander, In goods of, 
29 L. J., P. 93 ; 6 Jur. (N.s.) 345 ; 2 L. T. 56 ; 
8 W. R. 451. 

Where a domiciled Englishman executes by 
will a general power of appointment created by 
a Scotch will, the case is governed by the law 
of Scotland, and consequently the appointor 
does not thereby make the appointed property 
})art of his general estate so as to be assets for 
creditors. Bald, In re, Bald v. Bald, 66 L. J., 
Ch. 524 ; 76 L. T. 462 ; 45 W. R. 499. 

Of Married Woman.] — The testamentary 

law of the domicil at the time of death does not 
govern the will of a married woman ma<le in 
execution of a power. Alexander, In goods of, 
29 L. J., P. 93 ; 6 Jur, (N.s.) 345 ; 2 L. T. 56 : 8 

W. R. 451. 

A married woman, domiciled in Scotland, 
made a will under a power in the EnglisR 
form, but not valid by the law of Scotland : — 

9 
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Held, that it was entitled to probate. Hally- 
h'urtoiij In goods op 35 L. J., P. 122 ; L, B. 1 P. 
90 ; 12 Jur. (N.S.) 416 ; 14 L. T. 136. 

Beceased Domiciled Abroad — Foreign 

Creditors.] — In the administration in England 
of tlie English assets of a foreigner who died 
domiciled abroad, no priority is given to English 
creditors over foreign creditors, but all take pari 
passu. Klwlje^ Lire, Kannreuther^, GehelhrecM, 
54 L. J., Ch. 297 ; 28 Ch. D. 175 ; 52 L. T. 19 ; 
33 W. E. 391. 

Fewer of Attorney — Exercise in Country 
other than that in which made — Extent of 
Authority.] — Where a power of attorney is 
executed in a foreign country in a language of 
that country, the intention of the writer is to be 
ascertained by evidence of competent translators 
and experts, including, if necessary, lawyers of 
the countiy, as to the meaning of the language 
used ; and if, according to such evidence, the 
intention appears to be that the authority shall 
be acted upon in other countries, the extent of 
the authority in any country in which the 
authority is acted upon must be determined by 
the law of that country. Chatcmay v. Brazilian 
Buhnarine Telegrajli C\k, 60 L. J., Q. B. 295 ; 
[1891] 1 Q. B. 79 ; 63 L. T. 739 ; 39 W. E. 65— 
0. A. 

h. Immovable Propeety. 

In General.] — The lex loci rei sitio governs 
exclusively the tenure, title and descent of 
immovable property. Fenton v. IJmnq stone, 
3 Macq. li. L. 497 ; 5 Jur. (N.S.) 1183 ; 7’ W. E. 
671. 

The incidents to immovable property, the right 
of alienating or limiting it, and the course of 
succession, depend entirely on the law of the 
country where the estate is situated. Nelson 
(^FarV) V. BrUlport (Lord'), 8 Beav. 547 ; 10 Jur. 
1043. 

Duly to acquire a legal title to immovable 
property, such legal title must be according to 
the lex loci rei sitm. Birnimm v. Foqo, 1 H. A M. 
195 ; 1 N. E. 422 ; 32 L. J., Ch. 249 ; 9 Jur. (isLS.) 
403; 8L. T. 61; 11 W. R. 418. 

Immovable property is regulated by the law of 
the country wdiere the land lies. Brodie v. 
Barry, 2 Yes. & B. 131 ; 13 E. E. 37. S. ?., 
Elliot V. Minto\Lordt), 6 Madd. 16. 

Ail questions as to the burdens and liabilities 
of immovable property situate in a foreign coun- 
try depend solely upon the lex loci, in the absence 
of any trust or personal contract affecting it 
executed in this country. Harrmn v. Harrison, 
42 L. J., Ch. 495 ; L. E. 8 Ch. 342 ; 28 L. T. 145 ; 
21Y'. E. 164. 

The validity of a testamentary disposition of 
English leasehold is governed by the law of 
England, and not by the law of the testator’s 
domicil Frelie v. Oarhery (^LorcV), L. E. 16 Eq. 
461 ; 21 W. E. 835. 

A child, born in Scotland of unmarried parents, 
domiciled in that country, and legitimated for 
all purposes in Scotland by the subsequent mar- 
riage of the parents, is not capable of inheriting 
lands in England. Birtmliistle y, Vardill, 7 
Cl. & 895 ; West, 500 ; 9 Bli. (N.S.) 32. B 0., 

nom. Bne d. BirtioMstU v. Yardill, 2 Scott (n.r.) 
828 ; 6 Bing. (N.O.) 385— H, L. (E.) S. P„ BoiCs 
..Estate, In re, 4 Drew. 194 ; 27 D. J., Cin 98 : 
3 Jur. (N.S.) 1192 : 5 W. R. 836. 


Will of.] — The incidents to immovable pro- 
perty, the right of alienating or limiting it, and 
the course of succession to it, depend entirely on 
the law of the country where the estate is situ- 
ated. An estate in Sicily was granted to an 
English subject, which he disposed of by his will 
upon certain trusts : — Held, that as he could not 
subject bis successor to a course of succession 
different from tliat which accorded with the 
grant and the law of Sicily, so neither could he 
subject the successor, as such, to any duties or 
obligations different from the duties and obliga- 
tions which by the grant and the law of Sicily 
were annexed to his holding. Nelson QEarl) v„ 
Brldjxrrt (^Lord), 8 Beav. 547 ; 10 Jur. 1043. 

Chattels Beal.] — The validitj' of a testa- 
mentary disposition of an English leasehold is 
governed by the law of England, and not by the 
law of the testator’s domicil. EreJie y. (krbery 
(iZordp L. E. 16 Eq. 461 ; 21 W. E. 835. 

A Erench. subject, domiciled and resident in 
France, by his will, executed as required b\- the 
1 Yict. c. 26 (but not made and executed as 
re(iiiirpd for the \'alidity thereof by the law of 
France), bequeathed his personal estate in Eng- 
land and Ireland to trustees, whom he also* 
named executors, and he gave and devised lease- 
holds for years in Corlv, in Ireland, and all other 
his real estate and chattels real in England and 
Ireland to the same trustees : — Held, that the 
wdll was valid as to the cliattels real, but invalid 
as to the personal property of the testator, other 
than the chattels real, and so far as it purported! 
to appoint executors, or to revoke any prior testa- 
mentary disposition of personal property other 
than chattels real, and the court granted to the* 
trustees in that character alone administration 
cum test. ann. limited to the chattels real in 
Ireland. Be Fogassieras v. Buport, 11 L. E., Ir. 
123. 

Construction — Specific Devise to Children 

of named Person— Child Legitimated by subse- 
quent Marriage.] — The rule laid down in Doe d. 
Birtwhlsfle v. Vardill (5 B. k C, 438), that an 
antenatus son cannot inherit English land, as- 
heir, relates oiiH to descent on an intestacy, and 
does not affect the case of a specific devise to 
children. The testator devised specifically a 
share of real estate and also a share of personalty 
upon trust for his son Harry for life, and then 
for his children. Harry acquired a domicil at 
the Cape of Grood Hope, and died there, leaving, 
amongst other children, a son John, born before 
marriage, but, according to Cape law, legitimated 
by the subsequent marriage of his parents 
Held, that John was entitled to a share of both 
the real and personal estate. Grey, In re, Grey 
Y. Btamford (Earl), 61 L. J., Ch. 622; [1892] 
3 Ch. 88 ; 41 AY. E. 60. Z 

Succession to.] — A child, born in Scotland of 
unmarried parents, domiciled in that country,, 
and who afterwards intermarry in Scotlandl 
though, by the laws of Scotland, capable of 
inheriting lands in that country, is not capable, 
of inheriting lands in England. Blrtiehistle v. 
Vardill,! CL & F. 895 ; West, 500 ; 9 Bli. (n.s.) 
32. B. 0. nom, I)oe d. BirtiMstle y. Vardill, 2. 
Scott (K.E.) 828 ; 6 Bing. (N.s.) 385— H. L. (E.) 
^ An ante-nuptial son, born in Scotland of 
Scotch parents, who was legitimised according to 
the law of Scotland, by the subsequent marriage, 
of his parents, settled in England and purchased 
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freehold property. The son died intestate and 
unmarried, leaving his father surviving him 
Held, that the father was incapable, under the 
3 & 4 Will. 4, c. 106, s. 6, of inheriting real estate 
from his son, although that son was legitimate 
by the law of England as to his personal status. 
The property, therefore, escheated to the Crown. 
Don's Dstate, In re, 4 Drew. 194 ; 27 L. J., Ch. 98 ; 
3 Jur. Cn.S.) 1192 ; 5 W. E. S36. 

Chattels Eeal.] — Succession to chattels 

real depends on the law of the country wherein 
they are situate, and not on that of the deceased’s 
domicil ; and in case of intestacj^ the right to 
administration as to chattels real rniist follow the 
right of succession to them ; and it is not the 
practice of the Court of Probate to limit its 
grants by the measure of the beneficial interest of 
the grantee. GentUl, In (foods of, Ir. E. 9 Eq. 541 . 

Leaseholds in England, belonging to a 
domiciled Scotchman, devolve, in case of his 
intestacy, upon the itersons entitled according to 
the English Statute of Distributions. Dunocm v. 
Laiosoii or Bunoan and Laicson, In re, 58 Tj. J., 
Ch. 502 ; 41 Ch. D. 394 ; 60 L. T. 732 ; 37 W. E. 
524 ; 53 J. P. 532. 

Sale Tinder Partition Act.] — A fund of 

upwards of 13,000? consols, representing the t)ro- 
ceeds of sale of I'oal estate, the absolute property 
of a foreign lunatic, which had l)oen sold by 
order of the court under the powers of the 
Partition Act, 18(:)8, was standing in court to the 
credit of the lunatic. I’he curator ad bona of the 
lunatic, duly a[.)pointed accoi'ding to tlie law of 
the couiiti’y in whicli the lunatic resided, and 
who accoi’ding to that law liad the fullest powei’s 
and control over tlie lunatic’s I’eal and iiersonal 
estate, petitioned for the transfer of the fund to 
him ; — Held, that the fund, representing real 
estate sold under special legislation, was subject 
to the laws of this country relative to real estate, 
and must remain in coui’t as a, fund which might 
devolve upon the heir-at-law of the lunatic, and 
that the curator ad bona was only entitled to 
receive the dividends. GrlmiDood v. Bartels. 46 
L. J., Ch. 788 ; 25 W. E. 843. 

Actions in English Courts with respect to 
Eoreign Lands — Trespass.] — Aii action for 
damage for trespass to lancrsituated in a foreign 
country, founded on a dis]mted claim of title "to 
such land, cannot be tried in the courts of this 
country. British South Africa Co. v. Covipanhia 
de Mo(;amMqu6. 63 L, J., Q. B. 70 : [1893] A. C. 
602 ; 6 E. 1 ; 69 L. T. 604— PX. L. (E.) 

Ord, XXXVI. r. 1 (E. S. C., 1883), which 
abolishes local venues, is a rule of procedure 
only, and does not adect the jurisdiction of the 
courts of this country. The Judicature Acts 
and Eules deal with procedure only, and do not 
confer any new right of action. 

Waste.]— On a bill for a partition of 

lands in Ireland, and an account of waste com- 
mitted there, a demurrer was allowed as to the 
partition, and overruled as to the account. 
Kennedy v. Cassillis (Karl), 2 Swanst. 323. 

Liability for Waste under Implied Cou« 

tract — Tort — Actio Personalis moritur cum 
Persona.] — The possessor of Austrian entalle<l 
estates died domiciled in, and leaving property 
in, England. By the law of Austria the possessor 
is under an obligation to hand over the property 
to the successor iu as good a state as when he 


received it, and is liable for deterioration, 
whether voluntary or permissive, unless it occurs 
without any fault of his, and he is entitled to 
compensation for improvements made by him. 
The successor brought a creditor’s action in 
England against the English executrix, in wEich 
it was admitted by the parties that there was 
some deterioration, and also that some improve- 
ments had been made. The court below made 
a decree for administration wdth liberty to the 
plaintiff to take proceedings in the courts of the 
countries in which the estates were situate, to 
establish the amount of his claim : — Held, on 
appeal, that the objection that the plaintiff’s 
claim was for a tort analogous to waste, and 
therefore, according to English law, died with 
the person, and could not be enforced in an 
English court, was not sustainable, for that the-, 
deteriorations were not to be regarded as torts, 
but as breaches of an obligation in the nature, 
of an implied contract ; but that the accounts in, 
an administration suit ought not to be directed; 
till it was ascertained that a sum was due to the. , 
plaintiff. Batthyany v. Watford, 56 L. J., Ch. 
881 ; 36 Ch. D. 269 ; 57 L. T.‘206 ; 35 W. E. 814 
— C. A. 

Upon Contracts relating to.] — A contract 

between domiciled Englishmen relating to real 
estate in a foreign country, is governed by English 
; law, and is IXierefore cognisable by the com’ts of 
j this country, although it has been adjudicated 
i upon, by the courts of the country in which the real 
I estate is situate. Good v. Cood, 33 Beav. 314 ; 3 
X. E. 275 ; 33 L. J., Ch. 273 ; 9 Jur. (N.S.) 1335. 

A. and B. were entitled to real estate in Chile. 
A., who was residing there, wrote to B. in this, 
country, offering to purchase his interest in the 
[)i’ 0 ])ei’ty. B. re|>lied in terms which would 
warrant A. in concluding that he had accepted 
the offer. Nothing further was done on either 
side during a period of thirteen years to ratify or 
; annul the contract : — Held, that B. was barred 
j l.>y lapse of time from disputing the existence of 
the contract. Ih. 

8. & Co., German raerchants, carrying on busi- 
ness in London aiid Shanghai, being in Prussia, 
entered into verbal negotiations vdth H. lSc Co., 
merchants in Prussia, for opening a credit witli 
H. eSc Co., against which S. & Go. were to draw 
bills to a certain amount. As a security S«. & Co. 
proposed to deposit with H. & Co. the title deeds 
of real estate at Shanghai. These negotiations, 
were subsequently carried on by letters, written 
by S. Co. from London and H. k Co. from 
Prussia. A final contract was completed by a 
letter written by S. & Co. from London, trans- 
mitting the title deeds to H. & Co., and under- 
taking to register the mortgage at Shanghai, as 
required by the law there. S. Co. liquidated 
their affairs by arrangement in the London, 
bankruptcy court. They were indebted in a 
large amount to H. ‘Co., under the above- 
mentioned contract. H. & Co. applied for an 
order that the trustee in liquidation should eonycy 
the real estate to them. The mortgage had not 
been registered in Shanghai, and wii:hon.t such 
registration was incomplete according to the law 
of Shanghai Held, that by wfiateyer law the 
contract was governed it was personally binding 
on S. k Co., and the real estate was ortlcred to be 
sold, and the proceeds paid to H. k Co. IloUr 
tuncsen^ Mr ijarte, Sahcihler, In re. A'i L. J.; Bk? 
26 ; L. E. 9 Oh. 722 ; 31 L. T. 13. 

Held, semble, that looking to the nature of tlje 
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security, and the letter by which the deposit was j 
completed, and which was written and posted in 
London, the contract must be construed according 
to the law of England. 11). 

By Scotch law an instrument under seal is not 
necessary for the conveyance of a sporting right, 
and therefore the stipulations of an unsealed 
lease made between Englishmen in England of 
a sporting right over land in Scotland may be 
enforced by action in the English courts, as the 
provision of the law of England, that an instru- 
ment under seal is necessary for the conveyance 
of a right to an incorporeal hereditament, is not 
part of the lex fori. Even if such lease \vere 
invalid for want of a seal, the lessee, after having 
had enjoyment of the right, could not set up the | 
invalidity as a defence to an action for breach ! 
of a stipulation in the lease to leave a good 
breeding stock of game on the ground at the 
termination of the lease. Adamn^. Clutterhich.^ 
52 L. J., Q. B. 607 ; 10 Q. B. D. 403 ; 48 L. T. 
614 ; 31 W. R. 723. 

Court of Equity.] — An action was brought 

against the executors and trustees of a will to 
recover a share of the proceeds of sale of a house 
in Dresden, which had been sold by C. S. H., the 
testator in the action. The plaintiffs alleged 
that, upon the death of Colonel H., a domiciled 
Irishman, who died in February, 1853, one 
moiety of the house, subject to a certain life 
interest therein, devolved by Saxon law, as to 
three-fomth parts thereof, on G. G., his daughter. 
That lady died in 1863, leaving her husband, J . G. 
surviving her, and he thereupon, by Saxon law, 
became entitled to all her property, movable and 
immovable, Including her interest in the house. 
The plaintiffs were the administrator and the 
next of kin of J. G., who died intestate. The 
defendants denied the alleged title of the plain- 
tiffs, and contended that C. S. H. held the house 
as sole and legal owner for his own use and 
benefit. All the parties interested were resident 
within the jurisdiction : — Held, that this being a 
contested claim to real property situate "in 
Dresden, the question must be determined by 
the law of Saxony as to immovables ; and where 
the only ground for instituting proceedings in 
this country was the fact that the defendants 
were residents here, the court had no authority 
to adjudicate on the case, and the action inus't 
therefore be dismissed. Ilaivtlwrne, In re. 
Graham- v. Massey, 52 L. J., Ch. 750 ; 23 Ch. D. 
743 ; 48 L. T. 701 ; 32 W. R. 147. 

— — Equities.] — ^Whether the court will en- 
force against defendants, having in their hands 
proceeds of the sale of land situated out of the 
jurisdiction, the equities to which such proceeds 
would have been subjected if the land had been 
situated within the jurisdiction depends upon 
the question whether the contract, which is 
sought to be enforced, was, or was not, by the 
lex loci rei sitm, capable of being fulfilled. 
Waie-rlunise v. Stfnis field, 9 Hare, 234 ; 21 
L. J., Ch. 881 ; 16 Jur. 1006 ; 1 W. R. 11. 

If a contract relating to land situated out of 
the jurisdiction be one which the lex loci rei 
sitm renders incapable of fulfilment, the court 
will not enforce the contract against the pro- 
ceeds of a sale of such land coming to the 
possession of parties within the jurisdiction, 
^though they take such proceeds bound by the 
same equity as affected the party to the contract 
under whom they claim. Ih 
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The rights of the parties interested in the 
proceeds of the sale of lands situated out of the 
jurisdiction do not cease to be governed by 
the lex loci rei sitae by the circumstance of such 
proceeds being brought in specie within the 
jurisdiction. Ih. 

A law permitting alienation of land only 
upon the terms of the proceeds being applied 
in a particular manner is a restraint upon 
alienation, and restraints upon the alienation 
of land are always governed by the lex loci rei 
sitae. Ih. 

Administration.] — A testator, domiciled 

in England, dies seised of lands in a foreign 
country, which, by the law of that country, and 
also by the will, are charged with his debts ; the 
assets, being insufficient for the payment of his 
simple contract debts, the produce of those 
lands must be applied among the simple contract 
creditors, according to the priorities recognised 
by the law of the country where the lands are 
situate. Hanson v. Walher, 7 L. J. (o.s.) Oh. 13,5. 

All questions as to the burdens and liabilities 
of real estate situate in a foreign country depend 
solely upon the lex loci, in the absence of any 
trust or personal contract affecting it executed 
in this country. liar r Ison v. Harrison, 42 
L. J., Ch. 495 ; L. R. 8 Ch. 342 ; 28 L. T. 145 ; 
21 W. R. 164. 

Therefore, when a testator devised real or 
heritable estate in Scotland, and gave a legacy 
to his heir according to the law of Scotland, 
who elected to take against the will, and his 
personal estate, though sufficient to pay his 
debts, was not sufficient to pay in full the 
legacies given by the will and the costs of a suit 
instituted for the administration of the estate : 
— Held, that there must be an inquiry whether, 
by the law of Scotland, the descended real 
estate or heritable estate was liable to the pay- 
ment of any and which of the debts of the 
testator, and, if so, whether it was so liable, 
primarily, or in exoneration of the personal 
estate in favour of the legatees. Ih. 

Fraudulent Conveyance.] — Court of 

equity in England will relieve against fraudulent 
conveyances gained of lands in Ireland, when 
defendant is in England. Arylasse-Y. Ahsahamj), 
1 Vern. 75 ; 2 Ch. Rep. 266. 

This court having jurisdiction in personam 
upon equity arising out of transactions con- 
cerning lands abroad, particularly if in the 
British dominions, a purchase of an estate in 
the West Indies, by a creditor under his own 
execution, was, upon the circumstances, held 
onl}" a security for the debt, the expenses of 
the proceeding, and the incumbi'ances paid by 
him with interest ; and subject thereto, a re- 
conveyance was decreed. Cranstoion (^Lord') v. 
John, don, 3 Ves. J. 170 : 3 R. R. 80. 

Partition.] — On a bill for a partition of 

lands in Ireland, and an account of waste com- 
mitted there, a demurrer was allowed as to the 
partition, and overruled as to the account. 
Kennedy v. Cassillls (^Karl'), 2 Swanst. 323. 

Mortgage.] — A company with an office in 

London, and having house property at Florence, 
raised, under powers in its articles, a sum of 
1 money by the issue of obligations payable to 
I bearer, whereby it purported to “bind itself, its 
[ successors and assigns, and all its estate, property 
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lesidiBg in this country, enforce a lien on 
inimoTable property of the defendant situate out 
of the iurisdiction of the court. Karris y. Chmn- 

_ ^ ^ . -r^ r. -r rr T /'it £-< ^ . r 


6 . Movable Pkopebty. 

In General.]' — Foreign personal assets are 


3 De G. F. & J. 583 ; 7 Jur. (N.s.) 689 ; 4 governed by the lex domicilii of the deceased 
L. T. 345 ; 9 W. h. 794. Affirming 29 Beav. owner for the purpose of succession and eir]oy“ 
246 ;'30 L. J., Ch. 285. ment. For the purpose of legal representatto^ 

The court will not pronounce q. decree, even of collection and of administration as distin- 
in personam, where it cannot be enforced with- guished from distribution among the successors, 

. .^^,-,,.4- Th they are governed by the lex loci. BlacluwodY. 


out the intervention of a foreign court. 


A suit by a plaintiff in England against 52 L. J., B. C. 10 ; 8 App. -Gas. 82 ; 48 L. T. 

defendants, also residing in England, to enforce 4 , 4,1 ■ 31 w. E. 645— -P. G. 

a lien on real estate in Prussia, can only be Personal property, having no situs of its own, 
sustained by special circumstances arising out follows the domicil of its owner. Thomson v. 
of the dealings between the parties, but where AdtoeaU- General, 1 Gl. & F. 1— H. L. (Sc.) 
no privity existed between the plaintiff and the The law of the domicil of a testator governs 
defendants, and where the principal parties were questions of testacy and intestacy, of the con- 
Prussianr,, and not amenable to the jurisdiction struction of the will, and of the rights of those 

of the court, the bill was dismissed. II). who claim to be his next of kin. Bnolmi v. 

If a plaintiff makes out a case Avhich entitles Wylie, 10 PI. L. Gas. 1 ; 31 L. J., Gh. 402 ; 8 Jur. 
him to a declaration of lien upon the real estate (n.s.) 897 ; 6 L. T., 263 ; 10 W. R. 467 — H. L. (E.) 
of a defendant out of the jurisdiction, the court xhe law of the domicil of a deceased person 
will make it, and, in some cases, grant a receiver, governs the succession to his personal estate , 

but it will leave the plaintiff to make it avail- wherever situate, but the estate itself must be 
able or not as he can by means of the foreign administered in the country in which possession 


tribunals. 11 . 


Specific Performance.] — A contract 


is taken of it under lawful authority. I^restoii \. 
j Mdi'ille (P'lscount^, 8 Cl. & F. 1 — H. L. (Sc.) 

In dealing with the succession to deceased 


between domiciled Englishmen relating to im- foreigners, the court is bound by the law of 
movable property in a foreign country is governed domicil at the time of death. Lynch y. Para- 
by English law, and is therefore cognisable by (juay Gorernment, 40 L. J., P. 81 ; L. R. 2 P. 268 ; 
the courts of this country, although it has been 25 L. T. 164 ; 19 W. R. 982. 
adjudicated upon by the courts of the country A domiciled foreigner made a will disposing of 
in which the real estate is situate. Cood v. Good, personal property in England. After his death 
33 Beav. 314 ; 3 N. R. 275 ; 33 L. J., Ch. 273 ; the government ‘of his country passed a decree 
9 Jur. (N.S.) 1335. confiscating all his property. The court declined 

to recognise this decree, and held that the govern- 
~ — Trusts.] — Bill lies here to be relieved nient had no locus standi to oi)pose the grant of 
touching a trust of lauds in Ireland, defendant probate. II). 

being in England. Kildare (^Karl) v. Eustace, The due acquisition of a legal title to movables 
1 Fern. 405. " may give rise to the question whether the lex 

Wliere land in Sardinia was devised by a loci contractus, or the law of the country wherein 
•domiciled Englishman by an English will upon the contracting [parties may be domiciled, or even 


trust for sale, which was a valid trust accordiii*: 
to Italian law, and in)on trust to hold the prO' 

1 : it J- *. iw. 


the lex loci rei sitm. shall i)revail. Sim 2 )son v. 
Faya, 1 H. & M. 195 ; 1 N. R. 422 ; 32 L. J., Ch. 


ceeds, which were directed to be invested in 249 ;9 Jur. (N.s.) 403 ; 8 L. T. 61 ; 11 W. R. 418. 
English securities, upon certain trusts which But wliere all these circumstances are combined 
were invalid according to Italian law, the validity in the acquisition of a legal title to a movable, 
•of the trusts of the proceeds of sale iviiist be such title is, beyond doubt, good over all the 
determined by the English law. But before the world. Ih. 


sale of the lands by the trustees, the foreign law 
must determine the persolis by whom the rents 


Where assets are distributable, the order and 
lisposition of such assets will be in accordance 


and profits are to be received. Picrcy, In re, with the lex fori where such assets are dis- 
WliUwhain v. Pierey, 64 L, J., Ch. 249 ; [1895] tributablc, but not where such assets are the 
1 Gh, S3 ; 13 R. 106 ; 71 L. T.‘ 745 ; 43 W. R. produce of a chattel upon which a valid security 
134. has been given. Ih. 

A ship, the property of British subjects, was 
■■ — ~ Where a Foreign Tribunal has already (Ally mortgaged in Great Britain, to other British 
adjudicated on the Claim.] — Jurisdiction upon a subjects, and being in the mortgagor’s posses- 
contract concerning an estate in colony ; but the proceeded to New Orleans. Whilst there it 
question. U})0n the construction of the contract was' attached by creditors of the mortgagor’s 
for a security by way of mortgage, having been i-esident in New Orleans, and, after (lue" inter- 
before a court of competent jurisdiction in the veiition and hearing of tlie British mortgagees, 
colony, and a foreclosure and judicial sale before and bv the cWts of Tmuisiana. sold under 
directed, the allegations of fraud merely gen mal process of the court, to satisfy the attacliing 
and denied, ^a,n injunction was refuse<l. IT //vY^ creditors, to a British subject, ‘who had notice 
V, IJfaJI, 12 \ es. 321 ; 8 R. R. 324. S. jP., Icnntyy mortgagees’ Intervention : — Held, that the 

V. (ausillis (Eerl), 2 Hwaiist. 323 ; Irvfort, subject to the right of the mortgagees. 

Inre, Traf}ord Y.Blanc, al h. a.,Qh. 135; 36 ttj ' "" 

Ch. I). 600 ; 57 L. T. 674; 31 W. R. 163. And ' * 

sec Coed v. Cood, supra. Judicial Decision in Court of Domicil.] — 

The judgment of the court of the domicil of the 

Evidence.] — The courts of this country, deceased at time of death is})inding on the court 

in-dealing with real property in Jamaica, will be of a foreign C(aintry in all questions as to the 
guided by the law of evidence in Jamaica, succession and title to personal property, whether 
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questions between the same parties are in issue 
in the foreign court which have been decided by 
the court of the domicil. Dor/l-Umi v, Crisjmi, 
35 L. J., P. 129 ; L. R., 1 H. L.'SOl ; 15 L. T.- 44 
— PLL.(E.). 


Title to.]— If personal chattels are sold in a 
manner binding according to the law of the 
< 30 untry in which they are disposed of, that 
disposition is binding in this country. Cammell 
T. Snrell 5 H. & N. 728 ; 29 L. J., Ex. 350 ; 6 Jur. 
(isns.) 918 ; 2 L. T. 799 ; 8 W. R. 639— Ex. Ch. 

A cargo of deals was shipped on board a Prus- 
isian vessel by Russian merchants at Onego, for 
an English firm carrying on business at Hull. 
The vessel struck on the rocks on the coast of 
Horway, but the cargo, was landed safely. A 
survey" was held, wdien the surveyors recom- 
mended, as best for all parties, that the ship and 
nargo should be sold, and the cargo was,, sold 
accordingly. By the law of Norway, though 
the captain might not, under such circumstances, 
be able to justify the sale as between himself 
;and the owners of the caig-o, an innocent pur- 
chaser would have a good title to the property 
bought at such sale : — Held, that the sale in 
Norway bound the property, and that the goods 
having afterwards come to this country, the 
-owner claiming under such sale had a good title 
to them as against the underwriters to whom the 
-cargo had been abandoned. Ih. 

The transfer of personal property must be 
regnlated by the law of the owners domicil, and 
the tlisregard of that law by the courts of a 
foreign country is an infraction of the comity of 
nations which justifies the coart of chancery in 
decreeing a. restitution upon the property coming 
within its jurisdiction. Liverpool 2Iarhie Credit 
Cti.. V. matter, 37 L. J., Ch. 386 ; L, R. 3 Ch. 
479 : IS L. T. 749 ; 16 W. R. 1090. 

But if a creditor pursues tlic chattel of his 
debtor to a foreign country in ivhich he knows 
that the rights of a thiixl party will be disre- 
garded, the court of chancery cannot interfere 
to 3'cstraiu the proceedings taken by the creditor 
iin the foreign country. Ih. 

A British ship, mortgaged in England by a 
British subject to British subjects, was arrested 
at New Orleans by creditors of the mortgagor, 
also British subjects resident in England, and as 
the courts of New Orleans do not recognise 
such mortgages of ships, the mortgagees, in order 
to jirotect the ship from sale, gave bonds for the 
amounts claimed by the creditors. The mort- 
gagees afterwards filed a bill in equity to restrain 
the creditors from suing on these bonds : — Held, 
that though the decisions of the courts of New 
OrleaiLS might be open to the reproach of injustice, 
yet as the creditors owed no duty to the mort- 
gagees, and had a right to proceed against the 
j)ro])crty of their debtor wherever they found it, 
the bill could n.ot be maintaineil. Jh. 


domicil, although she had not come of age accord- 
ing to English law. Donohoe v. Dmolioe, 1 9 L. R., 
Ir. 349. S. P., Heilman, In re, L. R. 2 Eep 363 ; 
14W. R. 6-82. 

By the law of Holland, the surviving parent 
is entitled to the income of his children’s property 
until they attain eighteen. By a judicial com- 
promise of a suit in Holland, two infant children, 
who were domiciled in this countiy, were adjudged 
to be entitled to one-fourth of their deceased 
mother’s personal estate : — Held, that their father 
was not entitled to the income of their property 
until the}^ ‘ attained eighteen. OamMer v. 
Qanibier, 7 Sim. 263 ; 4 L. J., Ch. 81. 


Husband and “Wife.] — Legacy to married 

woman subject of a foreign state ].)aid to the 
linsbaiul to whom it would, by the la\¥ of that 
country, belong. Cuinj[)hcli v. Froieli, 3 Vcs. 
J. 323 4 R. R. 5. 




Succession to.] — The succession to the personal 
estate of an intestate is regnlated by the law of 
that place, which was his domicil at the time of 
his death. For that purpose, there can. be but 
one domicil ; and the lex loci rei sitm does not 
prevail. SomevTille v. Snmervllle (Ltyrd), 5 Ves. 
750 ; 5 R. R. 155 ; S. P., Burns v. Cole, AmbL 
415 ; Price y. BewJmrst, 4 Myl. & Cr. 76 ; 8 L. J., 
Ch. 57 ; 2 Jur. 1006 ; Preston v. Mehrllle (Td>- 
eounf), 8 CL & E. 1 — H. L. (Sc.) ; Thomson t. 
Advocate- General, 12 Cl. k. F. 1 — H. L. (Sc.) ; 
Boqlloni v. Crls^pln, 35 L. J., P. 129 ; L. R. 1 
H. L. 301 : 15 L. T. 44— PI. L. (E.) ; Porlm v. 
Forlm, Kay, 341 ; 2 Eq. R. 178 ; 23 L. J., Ch. 
724 ; IS Jur. 642 ; 2 W. Pu. 253 ; Croolienden v. 
Fuller, 1 Sw. & Tr. 441 ; 29 L. J., P. 1 ; 5 Jur. 
(N.S.) 1222 ; 1 L. T. 70 : 8 AV. R. 49 ; Balfour v. 
Scott, 6 Bro. P. C. 550— PI. L. (Sc.) ; Bcmjjde v. 
Johnstone, 3 Ves. 198. 

The law of the domicil of the testator governs 
questions of testacy and intestacy, of the con- 
struction of the will, and of the rights of those 
who claim to he his next of kin. Bnokin v. 
Willie, 10 H. L. Cas. 1 ; 31 L. J., Oh. 402 ; 8 Jur. 
(N.’s.) 897 ; 6 L. T. 263 ; 10 AV. R. 467— PI. L. (E.) 


Bomicil with Qualified Civil Eights.] — If 

an Englishman has acquired a de facto domicil in 
France, propei.'ty as to which he may die intes- 
tate will be distributed according to the French 
law, although he has not been admitted by the 
anthorisation of the government to enjoy civil 
rights in accordance with Art. 13 of the Code. 
Ilamilton v. Balias, 45 L. J., Ch. 15 ; 1 Ch. 1). 
257 : 33 L. T. 495 : 24.AAL R. 264. 


Infant — Payment out of Court— Attain- 
ment of Age according to Law of Domicil.] — 

Ifunds in court in this countiy, placed to the 
separate credit of an infant domiciled abroad, 
were paid out to her on attaining her full ago, 
according to the law of her then and native 


Legitimacy.] — The Statute of Distribu- 
tions being a statute not for Englislimen only 
but for all persons, English or not, dying intes- 
tate and domiciled in England, and ayiplying 
universally to persons of all countries, races, and 
religions whatsoever, the proper law for deter- 
mining the “ kindred ” under that statute is the 
international law adopted by the comity of states. 
Therefore a child born before wedlock, of parents 
who were at her birth domiciled in Holland, but 
legitimated according to the law of Plollaiid by 
the subsequent marriage of her parents : — Held, 
entitled to a share in the personal estate of 
an intestate dying domiciled in England as one 
of her next of kin, under the Btatute of Dis- 
tributions. Boyes v- Bedalo Q PI. & M. 798) 
disapproved. Gondnum's Trusts, In re, 50 L. J., 
Ch. 425 ; 17 Ch. D. 266 ; 44 L. T. 527 ; 29 AV. R. 
586— C. A. 


Will relating to.] — The law of the domicil qf 
a testator governs questions of testacy and intes- 
tacy, of the construction of the will, and of the 








ttb r:,:rr, 

- ! 


271 INTERNATIONAL LAW— Pro2jert2/. 272 

rights of those who claim to be his next of kin.] a foreign instrument may sometimes be cUspensecl 
JSMfrbi V. 10 H. L. Cas. 1 ; 31 L. J., Ch. with. Ih. , „ , , ■ 

402 ; 8 Jur. CN.S.) 897 ; ^6 L. T. 263 ; 10 W. E. The meaning and effect of an appointment of 
467— H. L. (E.) execnteiir testameiitaire, in holograpn will 

Where, tLrefore, a will was made by an made in France by one domiciled there, is a 
Englishman, who died domiciled abroad, and the question of French lawL lM7im aUe v. 
foreign court had granted probate of the will, it 3 Sw. & Ir. 804 ; 80 L. J., 1 . ; 6 Jiu. (n.k.) 

became the duty of the English court of probate 1260 ; 2 L. 1. 24 ; 9 W. F. /4. . 

(some of his personal propei'ty being situated in The terms used by a foreigner domiciled m 
this country) to grant ancillary probate to the England, and there making a will, are to^ be 
foreign executors. It had no right to constitute strued according to their meaning m Uiat 
itself a court of construction. Ih, country, but the principles of the English law 

The law’ of the country, in wdiicli a deceased must be applied wdth respect to their opeiatioin 
party w’as domiciled at his death, both decides Anstrutlier v. Chalmer, 2 Sim. 1 ; 4 L. J. (O.s.) 
the right of succession as to his personal estate, Ch. 128 ; 29 K. R. 48. _ _ 

and aiso regulates the decision as to wdiat con- A native of Scotland domiciled in .Englaiici,. 
stitiites his last wdll. Pnce v. Dewlmrst, 4 Myl. having personal propeity only, executed, during 
& C. 76 ; 8 L. J., Ch. 57 ;• 2 Jiir. 1006. a visit to Scotland, and deposited there, a will 

The testatrix, wdiose domicil of origin was prepared in the Scotch form, and died in England : 
English, married a Gfennan subject, and resided — Held, that the will was to be construed accord- 
in Ciermany until his death, wdiich happened after ing to the English law’. Ih. 
the 12th May, 1870. After the death of her ^ 

husband, she executed in Geiinany a will, wiiich Crift to Children Children legitimated. 

w’as valid according to the requirements of the hy subsequent Marriage.]— Under a bequest to 
English law’, but not according to the require- the children of S., w4io had three children born 
mentsof the law’ of Germany: Held, that the to him in England, w’hile domiciled there, by a 
will was not . entitled to probate in England, w’oman with wiiom he had cohabited, and with 
Bloit'aw V. Fam, 58 L. J., P. 26 ; 9 P. H." 180 : 1 wiiom he removed to Plolland, and, wiiiie 

50 L. T. 766 ; 32 W. R. 673 C. A. domiciled in .Holland, had another child born to- 

If ’a Britiki subject domiciied* in a foreign him by the same w’oman, w’ho.m he afterwards 
country by his will appoints A. his executor, but married in Holland Held, that the law’ of the-, 
makes a disposition of his personal projierty, country of the domicil, at the time of the birth 
wiiich, though valid by the law’s of England, is and of the marriage, must prevail, and that the 
invalid bv the law’s of that foreign country, the child born in Holland w’as entitled to share 
court of chancery is at liberty, iiotwithstanding equally w’ith another child born there after the: 
probate may have been granted to A. in this marriage, hut the three children born in England, 
country, to hold that the w’ill has no operation being illegitimate, according to the law'' of 
beyond aDpointing A. the executor. Thornton v. England were excluded, (kwclman v. Goodman., 


beyond appointing A. the executor. Thornton v. 
Curling, 8 Sim. 810. 

Validity of Provisions.] — A legacy to a 


8 Gift 648 ; 8 Jur. (K.S.) 554 ; 6 L. T. 641. 

Under a gift of personal estate by w’ill to the 
childi’en of A., a child of A., illegitimate hy the 
law’ of the testator’s domicil, though legitimate 


VtlXlV.4.. JLH> IV, MJLllULL V. tJUlinWIl, T \ 1A/. 1A T fP A.in 

W P 907 C^-S.) 196 ; 10 L. T. 181 ; 12 W. R. 282. 

And see GoodmarC^ TruTitn, In re, 50 L. J., Ch. 425; 
17 Ch. ,D. 266 ; 44 L. T. 527 ; 29 W. R. 586— C. A. 

Construction.] — foreign court in a suit 

for the distribution of personal estate (M a party Gifts in Foreign Currency.] — Legacies. 

domiciled out of the country, is bound to adopt, are to be paid in the currenc}'- of the country 
in the interpretation of testamentary instruments, where testator resided, w’here there w’ere assets 
the rules of construction w’hich w’oukl prevail in and executors in that and this country also, 
the country wdiere the party w’as domiciled, but But legatee residing here not entitled to be 
is not bound to adopt the foreign rules of paid in the foreign currency. JBoiirlte v. 
evidence, every court being governed by its own Fieketts, 10 Ves. 830. 

rules of procedure, lateTt v. Thomg^son, 3 Cl. &;F. Legacy in a foreign country and coin, as sicca. 
544 H, L. (Sc.) rupees by a w’ill in India, if paid by remittance 

to this country, the payment must be according 

Terms of Foreign Law.]— Where a tes- to the current value of the rupee in India, 

tatnr in a foreign w’iil expresses himself in w’ithout regard to the exchange or the expense 
technical language of the place where made and of remittance; so as to "other countries, 
where he is domiciled, to obtain the intention, Coekerell v. Barher, 16 Ves. 461. 
the technical terms must be interpreted by the Atestatoivhy his will made in Ireland, prior- 
meaning put on ihem in Uie systems of huv from to the 6 Geo. 4, c. 79, bequeaths an annuity, and 
w’hich^ they^ jire borrowed. Stndd v. Cook, 8 dies domiciled in England after that act was 
Ap]>. (Ms, 577 — H. L. (Sc.) passed. The annuity is to be paid according to 

“Male cluldrcn,’ in a Dutch w’ill, held to the rate of Irish currency. Holmes y. Hoi mes. 
mean^“male descendants pd “male descen- 1 Russ. & M. 660 ; 8 L. J. (o.s.) Ch. 157. 
dants” hehi to mean according to the English Testator living in Jamaica gave legacies to ho- 


law’ (an’d semble, according to the Dutciriaw paid in steiling money in theUirst place, and the- 
also), dcseendants claiming through males only, two legaciesimmediatcly following (one of which 
Barnal y. Bernal, 8 Myl. & Or, 559 ; 0. P. C. 55 ; w’as to the plaintitf), generally w’ithout saying in 
7 L, J., Ch. 115 ; 2 Jur. 278. sterling money ; and, at the end o£ the will, 

Recourse to foreign law’ for the construction of several more to be paid in sterling money 
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Held, that the plaintiff must make his legacy law: — Held, that the document was not well 
in Jamaica money, for testator’s expressing executed within the 24 k. 25 Viet. c. 114, s. 1, 
himself differently shewed a different intention, and could not be admitted to probate in England. 
Saunders v. Brahe, 2 x\.tk. 465. Gaiti, In Goods of, 39 L. T. 639 ; 27 W. E. 323. 

Bond given in Dublin, or note in Jamaica, A French subject, domiciled and resident in 
must be paid in current money ; the same with France, by his will, executed as required by 
regard to a will. Ih. 1 Viet. c. 26 (but not made and executed as 

The fact that the legatees are living in England required for the validity thereof bj^ the law of 
makes no distinction, for the residence of persons France), bequeathed his personal estate in 
devising must decide it. Ih. England and Ireland to trustees, whom he also* 

Though testator’s effects are partly in Jamaica, named executors, and he gave and devised lease- 
and partly in England, yet, if the devise is of a holds in Cork, in Ireland, and all other his real 
compound residue without separating the funds, estate and chattels real in Ireland to the same 
no argument can be drawn from it in favour of trustees i^Held, that the will was valid as to the 
the plaintiff. Ih. chattels real, but invalid as to the personal estate 

xi testator domiciled in Jamaica gave legacies of the testator, other than the chattels real, and 
in Jamaica currency to J. C., tl. C., and M. 0., so far as it purported to appoint executors, or to 
persons also domiciled in that island, and desired revoke any prior testamentary disposition of 
them to be paid out of money due to him on personal property other than chattels real, and 
certain bonds, which the will specified. At his the court granted to the trustees, in that 
death, which happened in Scotland in 1790, no character alone, administration cum test. arm. 
such bonds were to be found, but J. C. was then limited to the chattels real in Ireland. Be 
indebted to his estate upon other bonds. After Fogassieras v. Buport, HE. E., Ir. 123. 
administration was taken out to the testator’s 

estate in England, a bill was filed for the pur- In Execution of a Power.] — A father 

pose of enforcing payment of the legacies : — gave the income of the residue of his estate in 
Held, that the legacies were demonstrative only, trust for his daughter for life, and after her 
and were not to be considered as having been death the capital to be divided among her 
adeemed ; that as they were payable out of children in such shares as she should by deed 
assets in this country," their value was to be or b}^ will appoint, and in default of appointment 
computed according to the standard par of equally between them. The daughter had four 
exchange between Jamaica and Biitish cur- children, one of whom in 1851 married a French 
rency, and not according to the actual rate at priest, and by him had one child, a daughter, 
the time of payment, (kimphell v. Graham, \ The priest died in 1857, and in 1870 the daughter 
Euss. & M. 453 ; 9 L. J. (o.s.) Ch. 234. Affirmed, appointed to her widowed daughter a part of the 
8 CL & F. 429 : 32 E. 11. 244 — li. L. (E.) fund over which she had a power of appointment 

by the testator’s will, for her separate use if she 

Execution,] — A will must be executed survived her mother, the appointor, which 

according to the law of the country where the happened: — Held, that there was no “corn- 
testator was domiciled at the time of his death, munity of goods ” within the meaning of art. 1401 
Whleher Y.IInme, 7 H. L. Cas. 124 ; 28 L. J., Ch. of the Code Napoleon, on the ground, first, that 
396 : 4 Jur. (N.s.) 933 ; 6 W. E. 813— H. L. (E.) the right to the fund accrued under the appoint- 


The grant of probate not appealed against, con- 
clusively establishes that it was so executed. 1 h. 


ment and consequently after the husband’s 
death ; and secondly, that it was appointed to- 


Land's held in the East Indies by a tenure of the lady for her separate use. Be Serre v. 
the nature of fee simple do not pass by an Clarhe, 43 L. J., Ch. 821 ; L. II. 18 Eq. 587 ; 31 
unat tested will, but decreed to the person who L. T. 161 ; 23 W. E. 3. 
would be heir-at-law in England. Gardiner v. 

Fell, 1 Jac. & Walk. 22 ; 2 Wlls. 32 ; 20 E. E. 208. Execution.]— A will, disposing of personal 

A domiciled Engiishman, while resident at estate, situate in this country, made in pursu- 
Milan in October, 1838, executed a codicil ance of a power of appointment, and executed 
disposing of personal property situated in the in compliance with the requisites of the power, 
United ‘states of America. The codicil was is entitled to probate, though not executed 
holograph signed, though not attested, but was according’ to the testamentary law of the domicil 
well executed according to the Austrian law : — of the party making it. TataiaU v. Ilanhey.^ 
Held, by the judicial committee, 1st, that the 2 Moore, P. C. 342. 


validity of the codicil would be governed by the 
law of the domicil ; and 2ndly, that the provi- 


An instrument w'hich is valid as a will, 
according to the law of the country of domicil, 


sions of 1 Viet. c. 26, applied to testamentary is a valid exercise of a power to appoint per- 
papers made in foreign countries by a domiciled sonalty by will. B' II uarty. Ilapknsss, 34 Beav. 
Englishman. Crolier v. Hertford (fMargnis), 4 374 ; 5 N. E. 440; 34 L. J., Ch. 311 ; 11 Jur. 
Moore, P. C. 339 ; 8 Jur. 863. (N.s.) 633 ; 13 W. E. 513. 

A foreigner domiciled in England, and „ . • 

naturalised\mder 6 & 7 Viet. c. 66, s. 6, and Administration — In General.] — loreigii 
whose certificate of naturalisation conferred personal assets are governed by tlie lex domicilii 
upon him “all the rights and capacities of a of the deceased owner for the puipose of succes- 
natural-born British subject except (inter alia) sion and enjoyment. For the purpose of legal 
any rights and capacities of a natural-born representation, of collection and of adinimstra- 
British subject out of and beyond the dominions tion as distinguished from distribution among 
of the British Crown and the limits thereof,” the successors, they _ are governed by _ the le.y 
executed a testamentary document in his native loci. Blacluoood v. Beg., o2 L J., P-^C. Id ; H 
country, while on a visit there. The document App. Cas. 82; 48L. T. 441 ; 31 W. E. 615— -I. C. 
was valid according to the law of the place Whether property is to be administered accorcF 
where it was made, but was not duly executed ing to English or Bcottish notions of equity, is 
in accordance with the provisions of the English dependent on the domicil of the iiarties, and the 
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property to be a^ected by decree. Kennedy v. 
CchmUis {K(ItI% 2 Swanst. 323. 

The law of the domicil of a deceased person 
goTerns the succession to his personal estate 
’wherever situated, but the estate itself must be 
administered in the country in which possession 
is taken of it under lawful authority. Preston 
•V. JKdriUe {Visimmt'), 8 Cl. k F. 1— H. L. (Sc.) 

Although the succession to personal estate is 
governed^by the law of the country where the 
deceased had his domicil, the administration of 
that estate should be by the law of the country 
where it is situate ; accordingly, where, on the 
refusal of trustees and executors of a Scotch will 
to act, administration to the personalty in 
England had been taken out by the next of kin, 
and new trustees were afterwards appointed, it 
was held on appeal, reversing the judgment of 
the court of session, that such trustees had no 
■right to call upon the next of kin to transfer to 
them the personal estate received under the 
administration. Id. 16. 

Administration Action.] — The adminis- 
tration of the personal estate of a deceased 
■person belongs to the court of the country where 
the deceased was domiciled at his death. The 
court of the domicil is the forum concursus to 
wdiich the legatees under a will, or the parties 
•entitled to the distribution of the estate of an 
intestate, are required to resort. The duty of 
administering personal estate in this country is 
to be discharged by the courts of this country, 
though in the performance of that duty they 
■will be guided by the law of the domicil. 
KniMn v. irv^m,‘lO H. L. Cas. 1: 31 L. J.. 
Gh. 402 ; 8 jur. (N.s.) 897 : 6 L. T. 263 ; 10 
W. E. 467— H. L. (E.) 

Jurisdiction.] — An action was brought 

in England by an infant beneficiary to adminis- 
ter the estate of a testator domiciled in vScotland. 
The bulk of the estate was in Scotland, and four 
■out of six trustees and executors 'were domiciled 
there. The will was proved both in Scotland 
and England. The trustees all appeared to the 
writ, without protest, and at their suggestion an 
inquiry was directed whether the action was 
for the plaintitfk benefit, which resulted in a 
•decision that it was. At the trial (the English 
iissets having been meanwhile transferred to 
oScotlaiid) the trustees objected to the jurisdic- 
tion of the court. Ko proceedings had been 
taken to administer the estate in the Scotch 
court : — Held, first, that the court had jurisdic- 
tion to <u'dcr an administration. Secondly, that 
under the circmnstances of the case, it had no 
discretitm in the matter, but was bound to make 
the order, though the action might he stayed 
before or after decree if it appeared that pro- 
ceedings were ]'jendmg in a Scotch court equally 
beneficial to the plaintiff. Dicta of Lord West- 
biiry in Enohhi v. Wylie (10 H. L. Cas. 1) 
•disapproved. Kwini/ v. Orr-Bioinq^ 53 L. J., 
Ch. 435 ; 9 App. Cas, 34; 50 L.'T. 401; 32 
W. K. 573— H. L. (E.) 

— — Estate of domiciled Scotch Testator — 
Trust Funds partly in Scotland partly in 
England.] — A resident and domiciled Scotchman 
died leaving a trirst disj>osition and settlement 
appointing six trustees : three were resident in. 
Scotland, one, being a Scotch member of parlia- 
ment, resided in Scotland when parliament was 
not sittitig, and the other t^vo were resident in 


England. The truster had a very large amount 
of personalty in Scotland as well as heritable 
estate ; and a' trifling amount of personal estate 
only in England. The trustees proved the trust 
deed in Scotland, and were confirmed as execu- 
tors. They then had the Scotch probate sealed 
in accordance with 21 & 22 Yict. c. 66,^ s. 12, 
and thus became the personal representatives^ in 
England. They removed all but a small portion 
of the personalty in England into Scotland. A 
person resident in England, who was entitled to 
a share of a large legacy, and also to a share 
of the residue, brought an action in England to 
administer the estate. The trustees 'were served 
and entered an appearance. The plaintiff, an 
infant, in the English action moved for judgment 
for administration of the whole estate, and on 
the 29th November, 1882, the court o'f appeal 
granted the order. The trustees lodged an appeal 
to this house. In June, 1883, the trustees carried 
certain accounts into chambers in the English 
action. On the 5th July, 1883, four of the resi- 
duaiy legatees commenced this action in Scotland 
against the trustees for, inter alia, declarator that 
the trustees were hound to admhiister the estate 
in Scotland, subject to the Scotch law, and under 
the authority and jurisdiction of the Scottish 
courts alone. On the 30th Kovembei’, 1883, this 
house affirmed the order of the court of appeal. 
On the 29th February, 1884, the court of session 
granted an inteilocutor finding in terms of the 
declaratory conclusions of the summons : seques- 
trating the estate, appointing a judicial factor 
and interdicting the trustees from removing any 
title-deeds, kc." from Scotland, or accounting to 
any one otherwise than the judicial factor ap- 
Xiointed hj the court. On appeal taken by order 
of the court of chancery in Erigland : — Held, 
that tlie decerniture in terms of the declaratory 
conclusions of the summons, which in effect 
affirms the exclusive competency of the Scottish 
jurisdiction, was not supported by statute or 
authority ; and, therefore, that part of the 
lu’incipal interlocuto. 1 .’ and that part of the inter- 
dict relating to accounting must be reversed. 
Ewinq v. Ovr-Eicincj 10 App. Cas. 453 ; 53 L. T. 
826— H. L. (Sc.) 

The widow of a domiciled Scotchman filed a 
bill for the administration of her husband’s 
estate, under an English will ; and prayed that 
her infant children should elect arid collate, in 
order to enable her to ascertain her rights and 
remedies according to the Scotch law ; and 
insisted on a Scotch domicil. The residuary 
legatee under the English will filed a cross bill, 
to establish an English domicil, and for the 
administration of the estate accordingly Held, 
that the questions raised by the widow were well 
raised, and could be disposed of by the court. 
Eonqlas Y. DonqPfs, 41 L. J., Ch. 74; L. E. 12 
Eq.'617 ; 25 L.' T. 530 ; 20 W. E. 55. 

On the marriage of an Englishman, domiciled 
in England, with a Scotch lady, a settlement in 
Scotch form was made of her ]-)roperty, nnder 
wliicli, after the death of the wife, the property 
went to the children of the mar.riage, subject 
only to an annuity to the husband. On the 
death of the wife, the only child of the marriage, 
an infant, resident with his father in England, 
commenced an action against the trustees to 
have the trusts administered by the court, alleg- 
ing that the trustees imx>roperly refused to allow 
maintenance out of the income. The trust 
property was all in Scotland, and the trustees 
all resided there. An order having been obtained 
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for leave to serve the writ upon the trustees in 
Scotland : — PI eld, by the court of appeal, that, 
rassuming that there was jurisdiction under Eules 
'Of Court, 1875, Ord. XI. r. 1, to allow service of 
the writ in Scotland, still under the discretion 
given by Ord. XI. r, la, such service ought not 
to be authorised, as it was more convenient and 
proper that the trusts of Scotch property held 
by Scotch trustees upon the trusts of a Scotch 
instrument should be administered by a Scotch 
than by an English court. ' Semble, that under 
Ord. XL r. 1, there was no jurisdiction to order, 
service of the writ in Scotland. Ores well v. 
Parlier, 11 Ch. D. 601 ; 40 L. T. 599 ; 27 W. E. 
897— 0, A. 

Payment of Debts.] — If a Dutchman be 
possessed of real estate in Holland, and personal 
estate in England, and devise his real estate to 
A., and his personal to B., the ])crsonal shall be 
first applied to pay debts in Holland, though real 
estate is liable there. jUioh., 9 Mod, GO. 

A person domiciled in England, who was 
indebted in money upon bond, died intestate, 
leaving real estate in Scotland, and the bond 
debts were ],.)aid by the heii* out of the produce 
of the real estate in, Scotland : — Held, that the 
right of relief or demand against the personal 
estate, which by the law of Scotland is given to 
the heir who has paid movable debts, is capable 
of being made available in England, where the 
personal estate is the primary fund for the pay- 
ment of all debts. jrhieJielsea {Earl) v. Garettii, 
2 Keen, 298 ; 7 L. J., Ch. 99 ; 2 Jur. 867. 

A testator, domiciled in England, dies seised 
of lands in a foreign country, which, by the law 
of that country, and also b}^ the \\oll, are charged 
with his debts ; the assets, being insufficient for 
the ].)ayment of his simple contract debts, the 
produce of those lands must be applied among 
the simple contract creditors, according to the 
priorities recognised by the law of the country 
■where the lands are situate. Ilanmn v. Walher, 
7 L. J. (o.s.) Ch. 185. 

A person, died in England, having been adju- 
dicated insolvent in Australia, and debts to a 
large amount having been i.) roved in the insol- 
veiic}” and not satisfied : — Held, that even if the 
domicil of the deceased was Engli.sh, a sum of 
money paid into the court of chancery, in Eng- 
land to his credit must be a])plicd tewards pay- 
ment of the debts proved in the insolvency in 
Australia, ii.i priority to any claim by an English 
administrator. Eavkhon'f^ Settlement, hi re, 
42 L. J., Ch. 347 ; L. E. 15 Eep 883 ; 21 W. E. 
452, 

Priority.] — The priorities of creditors are 

regulated by the domicil of the testator, though 
the personal assets may be situate and admini- 
stei’cd in anotlier coimtiT. Wilson, v. Dtnmnii/ 
(Lady), 18 Beav. 293 ; 2 E'], E. 706 ; 23 L. J., 
Oh. 492; 18 Jur. 762 ; 2 W. E. 288. 

In the admin ist rat i(m in Englaiul of the 
. English assets of a fo’/eiguer who clied domiciled 
abroad, no i)rioi’ity is given to English creditors 
over foreign crcciitoi's, but all take jairi j)assu. 
Klcel)c, In re, Xann rentier v. (rehelhreeht, 54 
L. J., Ch. 297 ; 28 Ch. 1). 175 ; 52 L. T. 19 ; 33 
W. E. 391. 

A domiciled Englishman with personal pro- 
perty in Scotland by a will in the English form, 
after bequeathing vailous legacies, gave the resi- 
due of his estate to his sons 1). and H. equally, 
and appointed his three sons executors, two of 



whom, D. and H, proved the wall in England and 
Bcotland. D. lent H. various sums on memo- 
randa of charge on his interest in his father’s 
estate. H. was also indebted to an English 
insurance company, which became amalgamated 
with another having offices in London and 
Edinburgh, and the amalgamated company 
brought actions in England and in Scotland in 
respect of the debt due to them. D.’s co-executor 
who proved with him had notice of the memo- 
randa of charge, part of the moneys secured by 
which was paid off, D. then filed a bill in 
England for an account of hi.s father’s estate and 
Avhat was due to him on the memoranda of 
charge, and to restrain the proceedings at law by 
the insurance company : — Held, that the testator 
being a domiciled Englishman, and the executors 
not admitting assets, non constat that there 
would be any residue upon which the actions 
could attach, and therefore, upon the executors 
undertaking to obtain an administration decree, 
an order was made for an injunction to restrain 
any proceedings in Scotland involving the taking 
the accounts of the testator’s estate, without 
prejudice to the establishment of their right to a 
charge against H.’s share, and without prejudice 
to anj* question of priority as between the com- 
pany and the plaintiff in equity. Eaillle v. 
Bamie, 37 L. J., Cffi 225 ; L. E. 5 Eq. 175 ; 17 
L. T. 376; 16 ML E. 272. 

M^hen a debt is contracted by an Englishman 
in a foreign country, the provisions of the lex 
loci contractfis do not avail to entitle the creditor 
to payment of his debt out of ecpiitable assets: 
administered in this country in priority to other 
creditors. Pardo v. Blncjliam:, L. E. 6 Eq. 
485. 

■\Vhen, therefore, an Englishman residing in 
Venezuela, executed an instrument to secure 
repayment to G. of 1,600L, and G, afterwards 
registered the instrument in the form prescribed 
by the law of Venezuela, and by virtue of such 
registration became entitled, according to that 
law, to he paid his debt out of the general assets 
of the debtor in priority to other creditors : — - 
Held, nevertheless, that a fund in this country 
const ituting equitable assets of the debtor must 
be divided among the creditors without regard to 
any such priority. Ih. 

Marshalling.] — Ecal estate in Scotland 

of a testator domiciled in England must be 
administered according to Scotch law, and the 
personal estate being by the law of Scotland 
primarily liable for the personal debts, it follows 
that in respect of those debts pecuniary legatees 
are not entitled to a marshallingpf assets against 
the heir-at-law. Harrison v. Harrison , 42 L. J., 
Ch. 495; L. E. 8 Ch. 342; 28 L. T. 145 ; 21 
W. E. 164. 

Other Matters.] — A fund of upwards of 
18,000Z. consols, representing the proceeds of 
sale of real estate, the absolute property of a 
foreign lunatic, which had been sold by order of 
the court under the iiowcrs of the Partition Act, 
1868, was standing in court to the credit of the 
lunatic. The curator ad bona of the lunatic, 
duly appointed according to the law of the 
country in wdiich the lunatic resided, and who 
according to that law had the fullest powers 
and control over the lunatic’s real and personal 
estate, petitioned for the transfer of the fund 
to him Held, that the fund representing real 
estate sold, under special legislation wuas subject 
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to the laws of this country relatiye to real estate, 
and must remain in court as a fund which inight 
devolve upon the heir-at-law of the lunatic, and 
that the curator ad bona w^as . only entitled to 
receive the dividends. Grimicood v. Bartels^ 46 
L. J., Ch. 788 ; 25 W. R. 843. 

An action was brought against the executors 
and trustees of a will to recover a share of the 
proceeds of sale of a house in Dresden, which 
had been sold by C. S. H., the testator in the 
action. The plaintiffs alleged that, upon the 
death of Colonel H., a domiciled Irishman, who 
died in February, 1853, one moiety of the house, 
subject to a certain life interest therein, devolved 
by *8axon law, as to three-fourth parts thereof, 
oil G-. Gr., his daughter. That lady died in 1863, 
leaving her husband, J. G., surviving her, and 
he thereupon, by Saxon law, became entitled 
to all her property, movable and immovable, 
including her interest in the house. The plain- 
tiffs were the administrator and the next of kin 
of J. G., who died intestate. The defendants 
denied the alleged title of the plaintiffs, and 
contended that G. S. H. held the house as sole 
and legal oivner for his own use and benefit. 
All the parties interested were resident wdthin 
the jurisdiction : — Held, that this being a con- 
tested claim to real property situate in Dresden, 
the question must be determined by the law of 
Saxony as to immovables ; and whore the only 
grouiKl for instituting proceedings in this country 
was the fact that the defendants were i-esideiit 
here, the court had no authority to adjudicate 
on the case, and the action must therefore be 
dismissed. Ilaivfhonw, In re, Graluim v. Has.u‘y, 
52 L. J., Ch. 750 ; 23 Ch. D. 743 ; 48 L. T. 701 ; 
32 W. R. 147. 

Tlie English courts, in giving effect to a 
bequest of personal [)rot)erty of a testator dying 
domiciled abroad, otdy adopt the law of the 
place of domicil as it stands at the time of the 
testator’s death, and do not consider any sub- 
sequent retrospective changes made in that law' 
by the legislature of the foreign countiy. 
Aqiinoofn Trusts, In re, 64 L. J., Ch. 521 ; 13 R. 
677. , , 

E. having died in Ireland intestate, letters of 
administration were granted in Ireland to the 
plaintiff. Part of his assets being in India, the 
plaintiff sent out a power of attorney to F. k 
Company in India, who procured letters of 
administration to be granted to them in India 
for the use and benefit of the plaintiff, received 
the Indian assets, paid the Indian debts, and 
remitted the surplus to their agents in England. 
Tiie Irish letters of administration were sealed 
in England .'—Held, that the agents in England 
were bound to hand over the fund to the plain- 
tiff', and could not re{piire the concurrence of 
the next of kin, they not having taken any 
legal proceedings to prevent the })iaintiff from 
receiving the assets. Dames v. Hacon, 50 L. J., 
Ch. 740 : 18 Ch. D. 347 ; 45 L. T. 196 ; 29 W. R. 
877--C. A. 

A British-born subject died domiciled in a 
Britisli colony. At the time of his death he was 
jjossessed of personal property, locally situated 
in 8c(.)tland. Probate of his will was taken out 
in Pcotland, for the purpose of administering his 
pro})ei1y, and out of the fund thus obtained by 
the executors legacies were paid to the legatees 
residing in Scotland : — Held, that legacy duty 
■was not payable in respect of these legacies, 
Thompson v. Adnmife* General, 12 Oh i: F, 1; 
13 8im. 153 ; 9 Jur. 217. , 


LAW — Property. 


VII. CONTRACTS. 

a . In Geneeal. 

Capacity to Contract,] — A married womaiiy 
domiciled in France, entered into a contract in 
England respecting her reversionary interest in 
trust money invested in the English funds ; — 
Held, that the Jh’ench law determined her 
capacity to make the contract. Guepratte v. 
Young, 4 De G. k Sm. 217. 

When the cause of action occurs in Scotland, 
and infancy is pleaded, the defendant must shew 
that infancy is a legal defence to the demand, by 
proving the" law of that country in that respect. 
Male V. Bohet'ts, 3 Esp. 163 ; 6 R. R. 823. 

Interpretation.] — Primfi facie the law of the 
country where the contract is made will govern 
it, and" decide what the law as to the contract is ; 
but the court must look at the circumstances of 
each contract, and consider, having regard to the. 
nature of the contract and the other circum- 
stances of the case, by what law it is to be 
governed. Missouri Steamship Co., In re, 3Io7i~ 
roCs Claim, 58 L. J.. Ch. 721 ; 42 Ch. D. 321 ; 
61 L. T. 316 ; 37 W. R. 696 ; 6 Asp. M. C. 423— 
C. A. 

The law of the country where a contract is 
made, or is to be performed, furnishes the rules 
for expounding the nature and extent of its obli- 
gations ; but the law of the count.ry where it is 
sought to enforce performance of a contract 
governs all questions as to the remedy and mode 
of })roceedine:, including lapse of time. Fevgusson- 
V. Fgjfe, 8 CL & F. 121. 

The lex loci contractus, and the law applicable 
to cases of money chaiged as a rent payable out 
of land, where no provision as to the place of 
payment is made by the instrument, are inap- 
})licable to a case where the instrument itself 
furnishes the means of interpretation. In ambi- 
guous contracts, the domicil of the parties, the- 
place of execution, the purpose, and the various 
provisions and expressions of the instrument, are 
material to be considered in the construction. 
Lansdoame v. Lartsdowne, 2 Bligh, 60 ; 21 R. R. 
43— H. L. (Ir.) 

Where a contract is made between persons 
domiciled in a foreign country, and in a form 
known to the law of that country, the court, in 
administering the rights of parties under it, will 
give it the same construction and effect as the 
foreign law would have given to it. Anstruther v . 
Adair, 2 Myl. k K. 513. 

A deed in the Scotch form, made between 
parties, some of whom were domiciled in Scotland 
and others in England, construed according to- 
Scotch law so far as it affected the Scotch parties, 
i and according to English law, so far as it affected 
the English parties. Bunean v. Camphell, 12 
Sim. 616, 

The rule governing the interpretation of a con- 
tract made in one country, to be performed 
wholly or partly in another country, is, that the 
law of the country where the contract is made 
governs as to the nature of the obligation and the 
iiiterpi’etatioii of it, if the parties to the contract 
are either subjects of a power there ruling, or as. 
temporary residents owe that power a temporary 
allegiance. In either case they must be under- 
stood to submit to the law there prevailing, and 
agree to its action on their contract. Feninsular 
and Oriental Steuni Xavigatlon Co. v. Slucnd, 3- 
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Moore, P. C. (N.S.) 272 ; 6 N. E. 387 ; 11 Jur. 
(N.S.) 771 ; 12 L. T. 808 ; 13 W. E. 1049. o 

It is immaterial that such agreement so to be i 
ruled by the lex loci contractiis is not so expressed 
in terms ; it is equally an agreement, in fact, I 
presumed de jure ; and a foreign court interpret- t 
ing or enforcing a contract so made on any t 
contrary rule defeats the intention of the parties, I 
<as well as neglects to observe the recognised ’v 
comity of nations. Ih. 

The law of a country where a contract is to be t 
enforced, must govern the construction of such con- t 
tract. JOon v. Zippmann, 6 Cl. & F. 1 — H. L. (Sc.) 

A court having before it a contract made i 
between parties living under different systems of i 
law, is not bound as a matter of law to apply t 
either the lex loci solutionis or the lex loci con- t 
tractfls ; the question is what law the parties i 
intended to govern the contract. Ilanilyn v. i 
Talislisr ZlsUllery, [1894] A. C. 202 ; 6 E. 188 ; ( 
71 L. T. 1 ; 58 J. P. 540— H. L. (Sc.) 

Incorporating Foreign Law.] — A reference to 
foreign law in any English contract does not 
incorporate the foreign law, but merely affects 
the interpretation of the contract. I)eve)\ Ex ^ 
parte, Suse, In re, 56 L. J., Q. Pj. 552 ; 18 Q. B. D. . 
660— G. A. , 

When reliance is placed upon a difference 
between the law of England and the law of a 
foreign state, the i)arty alleging the same is 
bound, by witnesses or books of authority, to 
shew that there is such a difference. Smith v. 
frould, 4 Moore, P. G. 21 : 6 Jur. 543. Op. 
Eentineh v. Willinh, 2 Hare, 1. 

An instrument executed by foreigners in a 
foreign country must, on a demurrer be construed 
according to the obvious imports of its terms, 
unless there are allegations in the bill, that 
according to the law of the country in which it 
was executed, the true construction of it is 
different. Spain (^Klnq') v. Maeluulo, 4 Euss. 
225 ; 6 L. J. (O.S.) Ch. 61 ; 28 E. E. 56.' 

In a Foreign Language.] — When a con- 
tract is made in a foreign country, and in a 
foreign language, an English court, having to 
construe it, must first obtain a translation of the 
instrument ; secondly, an explanation of^ the 
terms of art (if any) ; thirdly, evidence of the 
foreign law applicable to it ; and, fourthly, evi- 
dence of any peculiar rules of construction which 
may exist in that law ; and must then itself 
interpret the instrument on ordinary principles of 
•construction. Di Suva v. PhilUpps, 10 H. L. Cas. 
624— H. L. (E.) S. P., Chatenay v. Brazilian Sulj- 
marine Telefjraph Co., 60 L. J., Q. B. 295 ; [1891] 

1 Q. B. 79 ; '63 L. T. 739 ; 39 W. E. 65— C. A. 

Informalities — Eegistratiou.] — A contract 
made in a foi’cign country, the laws of which 
require the contract to be registered Ijefore it can 
be sued upon there, may nevertheless be enforced 
ihere if the want of registration docs not affect 
•the validitv. Melhourn. Ex parte, 40 L. J., Bk. 
:25 : L. E. 6 Ch. 64 ; 23 L. T. 578 ; 19’ W. E. 83. 

Stamp and Revenue Laws.] — Z document 
which, by the law of a foreign country, is not 
admissible i]i evidence for want of a stamp, may 
.nevertheless be admitted in this country. Bristow 
V. Seqnei’ille, 5 Ex. 275 ; 3 Car. <&: K. 64 ; 19 L. J., 
Ex. 289 ; 14 Jur. 674. 

But where l)y the foreign law the want of a 
.stamp renders the contract void, it cannot be 
enforced here. Ih. 


The courts of this country will not fake notice 
of the revenue laws of foreign states. Planche 
v. 1 Dougl. 251. 

An agreement made in a foreign country cannot 
be used here, if it appears that by the laws of 
that country it would not have been available 
there without a stamp. Alves y. Hodgson, 7 Term 
Rep. 241 ; 2 Esp. 528 ; 4 E. E. 433. S. P., Clegg 
V. Levy, 3 Camp. 166. 

A plaintiff cannot recover upon a written con- 
tract made in Jamaica, which, by the laws of 
that country, is void for want of a stamp. Ih. 

Where an action was brought for money lent 
in France, and unstamped receipts were produced 
in proof of the loan, evidence to she'w that by 
the law of France such receipts required stamps 
to render them valid, was rejected, on the ground 
that the courts of this country will not notice 
the revenue laws of foreign states. James v. 
Catlierwood, 3 D. & E. 190. 


h. Particulae Contracts. 

In relation to Funds in England.]— Locus 
regit actum is a canon of general jurisprudence, 
and must be assumed, in the absence of contrary 
evidence, to apply to a system of foreign law. 
Guepratte v. Young, 4 De Gr. & Sm. 217. 

A married woman, domiciled in France, 
entered into a contract in England respecting 
her reversionary interest in trust money 
invested in the English funds, which was sub- 
stantially valid according to French law, 
although invalid according to English law ; but 
the contract was not entered into in the maimer 
prescribed by French law, which requires that 
there should be as many original instruments as 
there are distinct parties to the contract : — Held, 
that the French law gave capacity to make the 
contract, but that the English law regulated the 
form of it, and that therefore the contract was 
valid ; and it was enforced by decree. Ih. 

Made in England between Merchants residing 
there, for Delivery in London of G-oods shipped 
Abroad by Foreign Company — ^Vis major.] — 
The defendants, a London firm, contracted in 
London to sell to the plaintiff’s, merchants in 
London, 20,000 tons of Algerian esparto, to be 
shipped by a French company at an Algerian 
port, at certain prices, according to specified 
qualities, on boai*d vessels to be provided by the 
plaintiffs in London, and to be paid for by the 
plaintiff's in London by cash on or before arrival 
of the ship or ships at her or their port of desti- 
nation, less interest at 5 per cent, per annum for 
the unexpired portion of three months from date 
of bill of lading, for the full amount of the 
invoice based on shipping weight. The defen- 
dants caused to be delivered, and were paid for, 
9,000 tons of esparto, but failed to deliver the 
remaining 11,000 tons. In an action for this 
breach of contract : — Held, that the contract 
was an English contract and to be constined 
and dealt with according to the law of this 
country; and consequently, that it was no 
answer to say that by the French law (which 
prevailed at the port of shipment) the defendants 
were excused from performing their contract if 
prevented from so "doing by “force majeiire,” 
viz,, the prohibition by the constituted authori- 
, ties of the export of esparto from 
1 reason of an insurrection and 
Hties in that country. 
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5B L. J.. Q. B. 150 : 12 Q. B. B. 589 ; 50 L. T. 
191; 32' W. R. 701— C. A. 

Assignment of Deists.] — To an action for money 
])ayablc by the defendant to the plaintiff, he 
pleaded that C., a joint debtor, resided in 
California in America, within the jurisdiction of 
a court there. That by the la\Y of California a 
ci’cditor might voluntarily assign his debt to 
another person who might in his own name sue 
the debtor. That the plaintiff being in California 
assigned the debt to K. there, and R. in his own 
name sued the defendant and C. for that and 
other debts in a coart there, having jurisdiction 
for the rccoveiy of such assigned debts, and 
recovered judgment, and the defendant and C. 
were liable to be sued by R. in this country upon 
the jlidgment. That the judgment was for an 
entire sum, making no distinction between the | 
debts, and was partly satisfied by the levy of a 
sum less than the amount of the judgment, and 
not applicable to any one of the debts recovered 
more than to any other. Replication, that the 
law of California was that the assignee might 
re -assign to the creditor the debt or so much 
thereof as was unsatisfied, and the creditor might 
sue in his own name for so much, notwith- 
standing the assignee in the meantime had 
recovered judgment, unless the whole was 
actually levied. That R., before he had received 
any part of the debt or before any sum applicable 
thereto had been levied, re-assigned to the plain- 
tiff, by reason whereof the plaintiff became 
entitled to sue for the debt in his own name as 
if there had been no snch assignment as men- 
tioned in the plea : — Held, that, assuming the 
plea to shew that the assignment made in 
California by the law of that country transferred 
the exclusive right to sue, it was answered by 
the replication. Thiymjmn v. JBeU, 3 El. 6: Bl. 
23() ; 23 L. J., Q. B. 159 ; 18 Jur. 003. 

Assignment of Policy of Assurance — Lez 
loci.] — The plaintiff sued the trustees ot an 
English life assurance company as assignee from 
her husband of a policy of life assurance granted 
by the company. The assignment to the plaintiff 
was made in Cape Colony, the assignor being- 
then domiciled in that colony, where he remained 
until death. By the law of Cape Colony snch 
an assignment was void, because the assignee 
was the wife of the assignor : — Held, that the 
law' of Gape Colony applied to the assignment of 
the policy, and that the defendants were entitled 
to judmnent. Lee r, Ahcly, 17 Q. B. D. 309 ; 55 
L.T. 297; 34 W. R. 653. ' 

Foreign Share Certificates— Dealings in Eng- 
land.] — Transactions as to certificates of shares 
in a foreign company taking place in England 
between persons domiciled here are to be decided 
by English law ; but what is effectual to transfer 
the shares in the foreign country, by the laws of 
that countiy. Colonkil Bank v. Cady^ 60 L. J., ' 
Ch. 131; 15 App. Cas. 267; 63 L. T. 27; 39 
W. R. 17— H. L. (1.) , 

Certificates negotiated in England— Foreign 
Securities.] — In an action to determine whether 
a bank W'erc entitled to certain certificates of 
American securities : — Held, that as the question 
whether the bank was to be deemed rightfully 
in possession of the certificates turned upon 
f^ansactions in England it was to be decided by 
English and not by American law, though the 


consequences of being rightfully in possession of 
them depended on American law-. Williams v. 
Cdonial Bank, 57 L. J., Gh. 826 ; 38 Cli. D. 388 ; 
59 L. T. 643 ; 36 W. R. 625— C. A. 

Shipping— Affreightment— Law of the Flag — 

“ Lez locicontractus’’— Intention of Parties.] — 

Prima facie the law of the country where the 
contract is made will govern it and decide what- 
the law as to the contract is ; but the court must 
look at the circumstances of each contract, and 
consider, having regard to the nature of -the con- 
tract and the other circumstances of the case,, 
what law it is to be governed by. Ilissourt 
Steavishw Co., In re, Monroe's Claim, 58 L. J.,, 
Ch. 721 ; 42 Ch. D. 321 ; 61 L. T. 316 ; 37 W. R, 
696 ; 6 Asp. M. 0. 423— C. A. 

A British comi)aiiy domiciled in England con- 
tracted to convey, in a Bi'itish-owiied ship, cattle 
belonging to American citizen residing at 
Boston, Massachusetts, from Boston to Liverpool. 
The contract, which was made on behalf of the 
company by their American agent, contained a, 
stipulation that the company should not be liable 
for negligence of the master and crew. According 
to thelaw of Massachusetts this stipulation was- 
void as contrary to public policy. According to 
the law' of England it wars good. The ship was. 
sti-anded off the coast of Wales through the 
negligence of the master and crew- : — Held, that, 
liavirig regard to the nature of the contract, and 
the other circumstances of the case, the contract 
must be governed by the law of England, and 
thei-efore the shipper was not entitled to damages, 
for the loss of his cattle. Ih. 

Bill of Lading— Collision between Ships. 

belonging to same Owners — Ezeepted Perils.]—- 

The plainti:ffs shipped goods on board one of the- 
defendant.s’ ships, the ‘‘ Kroon Prins,” under a bill, 
of lading, wdiich was in the Englisli language,., 
and described the defendants by their corporate^ 
name, and wdiich excepted, amongst other things,, 
“ collision and accidents, loss or damage from 
anj^ act, hieglect or default whatsoever of the- 
pilots, master or mariners or other servants of 
the company in navigating the ship.” The 
goods were lost by the “ Kroon Prins” coming into-, 
collision on the high seas with the “ Atjeh,” wdiich. 
also belonged to the defendants ; and the jury 
found that, though both ships w^ere in fault, the: 
chief blame was to be attached to the “ Atjeti.” 
The defendant company, wdiich was composed 
entirely of English shareholders, in addition to-- 
being registered in England as a limited com- 
pany, was also registered in Holland as a Dutch, 
company, which w'as in fact a bare trustee of the; 
ships for the English company. The ships also 
were registered as Dutch ships, and carried the -. 
Dutch flag. Such registration was for the pur- 
poses of trading to and from Dutch ports. The ; 
ships were not registered under the merchant 
shipping acts as British ships. In an action 
to recover the value of the goods, based, first, on 
the contract to carry safely contained in the bill 
of lading; and secondly, in tort : — Held, that, 
so far as the action w^as based on contract, the 
defendants, as owmersof the“ Kroon Prins,” were 
relieved from liability for the negligence of their 
servants on board that ship by reason of the 
exceptions in the bill of lading, which was an 
English contract, and must be construed accord- 
ingly ; also that the defendants were not liable 
either expressly or impliedly under the bill of 
lading, which had reference only to. the carrying 
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sliipthe “Kroon Prins,” for the negligence of their 
servants on board the “ Atjeh.” Chartered Mei'- 
eantUe Banlt of India, London, and Chinas. 
Netherlands India Steam Navigation Co., 52 
L. J., Q. B. 220 ; 10 Q. B. D. 521 ; 48 L. T. 54() ; 

31 W. E. 445 ; 47 J. P. 260— C. A. 

Held, also (per Brett, L. J.)) that both the 
' ships Overe English and not Hutch ships, not- 
withstanding that they were registered in Holland 
as Hutch ships and carried the Hutch flag, inas- 
much as the nationality of a ship depends upon 
the question of ownership. Ih. 

Port of Bistress — Sale of Cargo — law 

of the Plag.]— The plaintiffs, who were British 
subjects, shipped pepper at Singapore, on board 
the German ship “ August,” to be carried with 
other cargo to London. The ship met with bad 
weather, and was obliged to put into Cape Town, 
the ship and portions of her cargo having 
sustained damage. The master, acting on the 
advice of surveyors, sold a portion of the plaintiffs 
pepper, with other cargo. In nil action for 
breach of conti’act and for conversion : — Held, 
that the conduct of the master in selling the 
pepper in question was to be determined by 
German law, that being the law of the flag. The 
August, 60 L. J., P. 57^; [1891] P. 328 ; 66 L. T. 

32 ; 7 Asp. M. C. 110. 

Bottomry Bond— Foreign Ship.] — The 

owner of cargo who ships it on board a foreign 
vessel, ships it to be dealt with by the master 
according to the law of the flag, that is, the law 
of the country to which the vessel belongs, unless 
that authority be limited by express stipulation 
at the time of the shipment. Therefore a bond 
made by the master of a foreign ship hypothe- 
cating caigo laden on board such ship if valid 
according to the law of the flag of the ship, ivill 
be enforced by the English Admiralty Court, on 
the arrest of the ship and cargo at the port of 
London (the port of discharge within the meaning 
of the bond), although .the conditions imposed 
by English law as essential to the validity of 
such bond have not been complied with. - The 
Gaetano and Ilaria, 51 L. J., P. 67 ; 7 P. H. 137 ; 
46 L. T. 835 ; 30 W. E. 766 ; 4 Asp. K. C. 535— 
C. A. 

Carrier — Loss of Luggage — Special Con- 
tract.] — S., being in. England, took from the P. 
and 0. Company, and paid for, a ticket for the 
passage from Southampton to Alexandria, and 
fi’oni Suez to Mauritius. In the body of the 
ticket the engagement of the company was stated 
to be subject to the conditions and regulations 
indorsed thereon. S. signed this ticket. Theic 
was indorsed a notice containing the following 
clause, “ that the company does not hold itself 
liable for damage to, or loss or detention of, 
passengers’ baggage.” S. lost one package of his 
luggage during the voyage. No evidence was 
given of any negligence on the part of the 
company : — Held, that the contract was governed 
by the law of England, and that by the terms 
of the special contract the company was not 
liable for the loss of the package. Peivlnsnlar 
and Oriental Steam Navigation Co. v. Shand, 
■ 3 Moore, P. C. (N.s.) 272; 6 N. E. 387 : 11 
Jur. (N.s.) 771 : 12 L. T. 808 ; 13 W. E. 1049. 

Sale of Ship — Prior Mortgage.] — Certain 

shipbuilders in America built several ships, 
moi’tgaged them there, sent them to England for 


sale, sold them there, and paid the mortgagees 
in America, The mortgages were duly registered 
in America ; but notice of the mortgage having 
been indoi'sed on the certificate of registry in 
one case, and having impeded the sale, it was. 
agreed that no such notice should be indorsed 
in future. Another ship was accordingly sent, 
over and sold; the shipbuilders received the 
purchase-money, and failed, leaving the mort- 
gagee unpaid. The mortgagee filed a bill to 
establish his claim against the purchaser 
Held, that the rights to the ship acquired under 
American law must be recognised ; but that the 
purchase, having taken place in this country , 
must he governed by English law. Hooper v. 
Gmii, 36 L, J., Ch. 605 ; L. E. 2 Ch. 282 ; 15 
W. E. 464; 16 L. T. 107. 

Held, also, that that which furnishes the title 
to a ship in America will furnish the title to the 
ship in this country- Ih. 

Seaman — ^Action for Wages.] — Foreign 

seamen at a foreign port enter into articles with 
the master, who is also a foreigner, for a voyage on 
boai'd a foreign ship, and thereby agree amongst 
other things, not to institute any suit against the 
master in foreign countries, or cite him before 
any judge or magistrate, but that they will abide 
by the maritime code of their own country and 
the adjudication of their own courts. Having' 
made this agreement in their own country, they 
cannot maintain an action in England against 
the master for wages, though the ship and cargo 
be confiscate<lin an Englisli port, and the voyage 
thereby ended. Gienar v. Aleyer, 2 H. Bl. 603 ; 

3 E. E. 520. S. F., Johnson v. Maehielsne, 3. 
Camp. 44 ; 13 E. E. 745. 

Marine Insurance.] — The agent of the 

Albion Insurance Company had an, office in. 
Glasgow, at which J. P. and others, the owners 
of a steam vessel, effected an insurance, receiving 
from the company’s agent a contract, importing 
generally that a policy corresponding with, 
the inemoi'andum, would be prepared at the: 
office in London, and delivered to the assured, or 
their order, “ on the third Monday in the ensuing, 
month, or on any subsequent day.” The policy 
that was sent down, and which was never shewn 
to or demanded by the assured, contained a 
clause that “ it should be suspended and remain 
out of force during the time the steamboat 
might be at sea.” At the end of the year the 
policy was renewed through the agent at 
Glasgow, who delivered to the assured a memo- 
randum, signed by the company’s secretary in 
London, signifying that the above policy had 
been renewed, but no notice of the exception 
was ever communicated to the assured. The- 
vessel was shortly afterwards destroyed by fire- 
on her passage from Liverpool to Hublin : — 
Held, that the memorandum was the contract 
of the parties, which had not been fulfilled by 
: the company, who were therefore liable for- 
. damages ; that the act 6 Geo. 1, c. 18 (repealed, 

1 see 6 Geo. 4, c. 91), so far as it declares all 
, policies executed by six persons,; other, than tho: 
• London Insurance and Eoyal Exeliange Assu- 
, ranees, to be absolutely void, does not extend to. 
. Scotland ; and that a contract so entered into 
was a Scotch and not an English contract.. 
Pattison y. Mills, 2 Bli. (n.s.) 519 ; 1 How & CL. 
L 342— H. L. (Sc.) * 

, A policy of marine insurance was efiectei'. 
? with English underwriters by an English mer- 
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chant upon goods shipped in a French ship, and 
it was thereby provided that general average was 
to be payable as per judicial foreign statement. 
The ship %vas damaged by a collision and put 
into port for repairs, the cargo, however, being 
'uninjured. The master not having funds to do 
the necessary repairs, gave a bottomry bond on 
•>ship, freight and cargo. The ship and freight 
proving insufficient to satisfy the bond, the 
assured had to pay the deficiency in order to 
obtain possession of his goods Held, that the 
}iolicy w'as not to be construed according to 
French law, except so far as the parties had 
cxpj'essly stipulated that it should be, and that 
there being no loss by perils of the sea according 
to English law', the assured could not recover 
from the underwriters the amount which he had 
paid as above mentioned. Grmr v. Poole, 49 
L. J., Q. B. 463 ; 5 Q. B. D. 272 ; 42 L. T. 687 ; 
28 W. K. 582. 

Insurance in London — Goods Shipped 

Abroad by undisclosed Principals.] —The defen- 
<larits, an English firm, traded with D., a Spanish 
shipping agent at Havannah. The plaintiffs, 
w’ho w'cre Spanish merchants at Havannah, con- 
signed a cargo of goods to the defendants through 
the agency of 1). The defendants knew- that 13. 
w^as acting for a third party w'ho w'as alluded to 
;as the “ iiitcrcsado,” but the name of the |)lairi- 
tiffs was not disclosed. The defendants effected 
•an insurance in London on the ship in the name 
•of themselves, and for the ].>cnefit of all parties 
interested. The ship having been lost, the 
policy-money w'as paid to the defendants, and 

D. being insolvent, the plaintiffs claimed the 

w'hole of the money after deducting the pre- 
miums and exi)eiises. The defendants claimed 
-a lien for the balance of their general account 
•<lue from 1). : — Held, that the questions must be 
determined according to English law’, and not 
according to the law’ of Spain, the law of Spain 
.■only being material with regard to the nature 
•and extent of the aulhority given by the plain- 
stiffs to L). V. ^iildred, 51 L. J., Q. B. 

4)04 ; 9 Q. B. D, 530 ; 47 L. T. '318 ; 30 W. B. 
.862 — C. A. Affirmed sub nom. Mildred v. 
JIaspo7ix, 53 L. J., Q. B. 33 ; 8 App. Gas. 874 ; 
;32 W. li 125— H. L. (E.) 

Eepairs — Lien.] — A bill stated that the 

■plaintijfs entered into certain contracts with D. 
4‘or the repair of the steamship “ Great Eastern,'’ 
and tlnit those contracts w’ere afterw’ards trans- 
ferj’od by D, to a French company, w’ith limited 
liability, having offices in France and England. 
The bill further alleged that, according to the 
•law" of France, directors of companies W"ere 
personally liable for debts iiicuiTed by their 
.compajiies under certain ])rovisions and requi- 
sites W’ere conqdicd W’ith, and that those 
requisites had not been complied with, and it 
w’as prayed that certain goods on board the 
““■Great Eastern,” upon wliich the plaintiffs had 
adieu under the tennsof their contract, might be 
•sohl, and the proceeds applied tow’nrds payment 
-of Iheir claim : and that if the assets of the 
•company should be insufticient, the directors 
■might he declared personally liable to make good 
the deficiency. Demurrer for w"ant of equity by 

E. , one of the directors, oveiTulcd the alicga- 
'tions (assumed to he true) being sufficient to 
shew that he was a director at the time the 

osoiitracts were entered into ; that the directors 
were personally liable under the French law : 


that the court had the powder of taking the 
accounts of the company, inasmuch as it had an 
office in England ; and that E. was a proper 
party to the taking of such accounts and to the 
sale of the goods. Bower v. Soclete des AffrUtnrs 
du Great Eastern,, 17 L. T. 490. 

War Kisk — Destruction of Cargo by 

Enemy — Bight to Compensation.] — The plain- 
tiffs, underwriters, granted to the defendants 
valued policies of insurance, including w’ar risks, 
on a cargo of a United States merchant ship. 
Such cargo during the insured voyage w"as totally 
destroyed by the “ Alabama,” a cruiser of the 
Confederate States then at w"ar w"ith the United 
States of America ; and the plaintiffs paid to the 
defendants, as and for an actual total loss, the 
amounts named in the policies, but the real 
value of the cargo exceeded the sum so paid. 
The loss of this cargo formed one of the items of 
claims made by the United States against Great 
Britain, in respect of the damage done by the 
“Alabama” and other Confederate cruisers, w’hich 
was referred to arbitration, and resulted in an 
aw"ard under wffiich Great Britain paid the sum 
awarded for compensation to the United States. 
Afterwards the United States passed an Act of 
Congress for constituting a court for the distri- 
bution of this sum amongst its subjects wdio had 
been injured and w’hose claims should be allow’ed 
by that court under the provisions of such act, 
by wliich it was declared in effect that no claim 
should be allowed for w’hich the party injured 
had received compensation from any insurer ; 
but that if such compensation should be not 
equal to the loss actually suffered, allow^ance 
might be made for the difference ; and that no 
claim should be allow^ed by or on behalf of any 
insurer, either in his ow’ii right or of that of the 
party insured. The defendants claimed in such 
court and received a sum out of such compensa- 
tion-money for so much of their loss as exceeded 
the sum insured. The plaintiffs having paid for 
a total loss, sued the defendants for the compen- 
sation -money they had so received : — Held, 
(Baggallay, L.J., dissenting), that this money 
w"as no part of the salvage, but w’as given to the 
defendants under the Act of Congress as a pure 
gift, and that therefore the plaintiffs w’ere not 
entitled to recover it. Bu/‘nandY. liodoeanaelii^ 
51 L. J., Q. B. 548 ; 7 App. Gas. 823 ; 47 L. T. 
277 ; 31 W. E. 65 ; 4 Asp. M. C. 576— H. L. (E.) 


c. Illegality. 

Illegality by the Lex loci contractus.] — It is 

contrary to principle that a court of justice 
should give greater effect to a foreign contract 
that it would have by the lex loci contractus. 
Talleyrand v. Bonlanycr, 3 Yes. 447 ; 4 E. E. 
58. 

A document wliich, by the law’ of a foreign 
countiy. is not admissible in evidence fo:’ W’aut 
of a stamp, may nevertheless be admitted in this 
country. Bristow v. Sefjnei'ille, 5 Ex. 275 ; 3 
Car. A; K. 64 ; 1<) L. J., Ex. 289 ; 14 Jiir. 674. 
S. i\, Janies v. CatJin’icood, 3 D. 6c E. 19U. 

But where by the law’ of a foreign country the 
want of a stain]) renders the contract void, it 
cannot be enforced here. Ih. S. P., Aires v. 
ITodtjson, 7 Term Ecp. 241 ; 2 Esp. 528 ; 4 E. E. 
433 : Cleyy v. Zery, 3 Camp. 166. 

A. and B. w’cre Spanish subjects resident in 
Spain ; A. having entered into a mercantile 
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contract with the Spanish government agreed 
with B. to allow him a share of the profits. 
Some years afterwards B. died, and A. went first 
to France and afterwards came to England. 
After he had left Spain he frequently wrote to 
the plaintiffs (wlio were resident in France, but 
had taken out administration to B. in this 
country), promising to settle with them for B.’s 
share of the profits of the contract, but not 
having done so they filed a bill against him to 
enforce the agreements. A. pleaded that the 
agreement was illegal and void by the laws of 
Spain, as at the. time it was entered into IF held 
an office of trust and confidence under the 
Spanish government, and the plea averred that 
the entering into the agreement was a crime 
against the laws of Spain, subjecting the parties 
to pains and penalties and a criminal prosecution. 
It was obje(!ted that the particular law of Spain 
by which the agreement was nullifieti ought to 
have been set forth, and that A. after he had left 
Spain had recognised the agreement, and promised 
to perfoi’in it. lire c(,)urt, however, allowed the 
plea. Hertz v. Riera, 11 Sim. 318 ; 10 L. J., Ch. 
47 ; 5 Jur. 20. 


agreement to' be governed by French law, and to 
be valid according to that law, and to have been 
performed as to the parts wdiicli were invalid 
according to English law, it could not be enforced 
here as to' any part of it. 2 A 

Ghamperty.] — An agreement entered into 

in France, but intended to be carried out in 
England, of such a nature, that if entered into in 
England it would have been void for champerty, 
cannot be enforced in England. Grell v. Levy, 
Ifi C. B. (N.s.) 73 ; 10 Jiir. (tt.S.) 210 ; 9 L. T. 
721 ; 12W. R. 378. 

• Agreement contrary to Policy.]— If an 

agreement contrary to the policy of the English 
law is entered into in a country by the law of 
which it is valid, an English court will not 
enforce it. The policy of the English law in 
favour of trade applies to foreigners trading in 
England equallv with English subjects. JRmml’- 
louw Uousinm. 40 L. J., Ch. 338 ; 14 Ch, D., 
351 ; 42 L. T. 679 ; 28 W. R. 623 ; 44 J. P. 663. 

d. How Affected by the Lex poei. 


Police Laws.]— Money won at play, or In General.]— The law of the country where a . 

lent for the pur})oses of ganibling in a country contract is made, or is to be performed, furnishes 
where the games in question are not illegal, may the rules foi’ exi'iounding the nature and extent 
]je recovered in the courts of this counti'y. of its obligatioii ; but the law of the country, 
Quarrirr v. CoUton, 1 Ph. 147 ; 12 L. J., Ch. 57 ; where it is sought to enforce performance of a 
6 Jur. 959. contract, governs all questions as to the remedy 

and mode of iiroceecling, including lapse of time^ 

Exporting Contraband of War.] — A con- Frry umtti v. id///V’, 8 Cl. & F. 121 — PI. L. (Sc.) 

tract between two subjects of a neutral state to Tlie law of a country where a contract is to 
export contraband of war to a belligerent is not be enfoi’ced, must govern the enforcement of 
unlawful in the neutral state. Cluirami, JH such contract. v. 5 CL & P\ 1 — • 


parte, Grazehrooli, In re, 6 N. R. 6 ; 34 L. J., H. L. (Sc.) 

Bk. 17; 11 Jur. (x.s.) 400; 12 L. T. 249; 13 The distinction between that part of the law 
W. R. 627. of a foreign counti>y where a ])ersonal contract 

is made which is adopted and that which is not 

Informalities — Registration.] — A contract adopted by our courts, is, that so much of the 
made in a foreign country, the laws of vliich law as affects the rights and merits of the con-' 
require the contract to be registered before it tract, all that relates ad decisionem litis, is 
can be sued u|)ori thei'e, may nevertlieless be adopted from the foreign countiy — so much of 
enforced liere, if tlie Avant of registration does tlic law as affiects the remedy only, all that 
not alfect the validity. Mellnnirn, Ex parte, relates ad litis ordinationem, is taken from the 
L. J., Bk. 25 ; L. R. 6 Ch. 64 ; 23 L. T. 578 ; 19 lex fori of that country where the action is, 
W. R. S3. Iloltha/asim, Ex parte, SelielUer, In brought. In. the interpretation of this rule, the 
re, 44 L. J., Bk. 26 ; L. R. 9 Ch. 722 ; 31 L. T. time of limitation of the action is governed by 
13. the law of the country where the action is 

brought, and not by the lex loci contractus. 

Illegality according to the Lex fori.] — When Jlnhert \\ Steiner. 2 Scott, 304: 2 Bing, (x.c.) 
a court of one country is called upon to enforce 202 : 1 lioOges, 206 ; 2 1). P. C. 781 ; 4 L. J., 
a contmet entered into in anothei*. it is not C. T. 233. 

enough tliat the contract should be valid accoi-d- In a suit between parlies resident in England, 
ing to the law of the latter, for if any]>art of the on a, contract made between them in a foreign 
contract is inconsistent with the law and policy country, the contract is to be ijiterpretod accord- 
of the forme]', the contract will not be enforced, ing to the foreign law. bat the remedy must be 
even as to another ])art of it whic'li may not ))e taken accui'ding to the law here. JJe la Vega 
open to this ol)jection. ami may be the only part v. ^'ianna, 1 B. A Ad. 284 ; 8 L. J. (o.S.) K. B. 
remaining to be ])e]'fornicd. Hope v. Hope, 8 388. 


De (L M. A (L 731 ; 2i\ L. J.. Oh. 417 
(X.S.) 454 ; '5 W. R. 387. 


The rules of the lex fori, where a question is 
raised between or bv or auainst foreigners, are 


Therefoi'c. Avhere an Englishman imirried a not to ])ea])])liecl to inattei'satTectiiig the substance 
Frencliwoman, and they resided in France, Avhere of tlic remedy, but only to matters atfecting the 
their (diildren wei'c ])orn, and suits wt'rc insti- form. Cop<‘ v. J)ohertij, 2 De G. A J. 614 ; 
tuted between tliem in both countries, and were 27 L. J., Oh. GOO ; 4 Jur. (X.S.) G99 ; 6 W. R. 
compromised by an agreement, of wliich ])art 695. 
was, tliat the wife Avould facilitate })i’oceedings 

for a divorce, and another ])ari, was, that one of Statutes of Limitation.]— The law of prescrip- 
the children should remain with its mother, and lion o]' limitation is a law relating to procedure, 
a third ]>art related to the ])aymeiit of an allow- having reference only to the lex fori ; and where 
ance to the wife: — Held, that even supposing a court enterrains a cause of action which 
the parties to be domiciled in France, and the originated in a foreign country, the rule is to 
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adjudicate according to tlie law of tliat country, act 
vet the court proceeds according to the prescrip- it ] 
tion of the country in which it exercises jurisdic^ in 
tion. IlucTcmalmje Lulloohhoy Mottwlmnd.i% ot 
Moore, P. C. 4 ; 5 Moore, Ind. App. 234.^ ^ tin 

Where a claim is made in an administration tiii 
suit in England by an Indian creditor oi the dr 
testator, the English Statute of Limitations must w( 
be applied as part of the lex fori. Finch v. i moh, 

45 L. J., Oh. 816 ; 35 L. T. 235. 

4tli Section of Statute of Frauds.]— The con- 
tract mentioned in the 4th section of the Statute ag 
■of Frauds is not absolutely yoid if not in or 
writing, as required .by the statute, that section p] 
relatino- to the mode of procedure, and not to la 
the contract itself. Cousequentty such parol di 
contract, though made in a foreign country, or 
whore it is good and capable of being enforced, bi 
cannot be sued on in this country. Leroitx v. ^ 
Bnwn. 12 C. B. 801 ; 22 L. J., G. P. 1 ; 16 Jur. n, 
1021 ; i W. E. 22. p 

a( 

V 

jl^EGOTIABLE INSTEUMEIS^TS. 

Bills of Exchange and Promissory ISfotes.]— 

A bill iravable in France, though drawn m ^ 
England, is a foreign bill, and not ice of dishonour, 
according to the French law, is sufficient,^ Ilirsch- 
fekl V. Smith, 1 H. & li. 284 ; Bo L. J., C. P. .1 < / ; 
"L. K. 1 c. r. 340 ; 12 Jur. (N.S.; 523 ; 14 W. K. I 

455. . , 1 1 

111 au action by indorsee against^ payee ancl 
indorser oli a bill of exchange drawn in England, ^ 
and accepted payable in France, by a resident 
in France, the indorsee and indorser being both ^ 
.tlomicilcd in England : — Held, that the bill, being | 
1 lavable in France, was a French bill, llotksrlu Id 
V '’Currie, 4 P. D. 737 : 1 Q. B. 43 ; 10 L. J., 

Q. B. 77. , ■ 

A bill of exchange was drawn and accepted in 
Paris and made payable in. England, ihedrawei 
and acceptor were living there. No rate of 
interest was expressed to be payable on the bill : 
-—.Held, that the default being made in England, 
interest was payable according to the English 
and not the French law. Cooper v. Waldegrate 
(Earl). 2 Beav. 282. 

As between the holder of a bill and the drawer, 
the lex loci contractus of the drawer and of the 
indorser, and not of the acceptor, governs the 
liabilities of the drawer and indorser respectively. 
AUen Y.KemMe., 6 Moore, P. C. 314 ; 13 Jur. 287. 

Bills of exchange, of which the plaintiffs in 
London claimed to be the owners, were sent to 
.New York to the defendant. A., who had under- 
taken as agent to collect the moneys due upon them. 

‘ The bills came into the possession of B. in New 
York. P>. suedin an American court. In those pro- 
. ccedings a commission issued to examine witnesses, 
and the bills were handed over to C_., who was 
{Xppointed commissioner. The plaintiffs alleged 
that the bills of exchange came into the possession 
of B., and subsec picntly of that of B. and 0., by a 
breach of dutv on the part of A. towards the plain- 
tiff, and asked that the bills might be handed o ver 
to them, or for a perpetual injunct ion to restrain 0. 
from parting with tlicm -.Held, that the court 
had no j nrisdiction to make such decree. London 
and Mcditernineafi Banh v. Stratton, 21 L. T. 
415 ; 18 W. B. 107. 

Indorsee against Acceptor.] — To an 

fetion by the indorsee of the drawer against the 
acceptor of a bill of exchange drawn in England, 


accepted in England, and payable m England, 
it is no answer that the indorsement was made 
in France, and was not conformable to the iaw^ 
of France’; nor in such action is it any miswer 
that the drawer indorsed the bill immediately to 
the plaintiff, and that the plaintift and the 
drawer, when the bill was made and iiidoi ^ed, 
were resident and domiciled in .France, and v ei e 
subjects of that empire. v. 

B. & S. 830 ; 37 L. J., Q. B. 46 ; L. B. 3 Q. B. i i , 
17L.T.244; 16 W. B.338. . 

Action on a bill of exchange by indorsees 
against acceptor. Plea, that he and b. carncci. 
on business in London and at Bio ; at the tormci 
place under the firm of M., 
latter under the firm of S. & M. ; that b. ^ M. 
drew the bill on M., S. & Co., payable to then 
own order, and indorsed it to the plaintiiis a 
bona fide debt. Afterwards, and before the bill 
was accepted, S. & M. stopped payment, and 
made an arrangement with their creditors, the 
plaintiffs being parties to it,, the effect of ^whicli, 
according to the law of Bio, was, that b. M. 
were absolutely discharged from the debt tor 
which the bill v'as indorsed to the plaintiffs; 
that the bill was accepted after such discharge, 
and in ignorance of it. The plea also stated, 
that part of the arrangement was, that the 
; holders of bills drawn by S. & M. upon M., b. 

. Co. should be considered as creditors tor casn 
’ paid, but that the dividends should be deposited 
in a bank until presentation and protest of the 
-1 bills not having been iiaid ; and the payment in 
I London being verified, the sums so deposited 
t should be div.fded amongst the creditors 
u that the plea was bad as an answer, as it did not 
(r shew that the acceptor would have been dis- 
y charged by the law of Bio, or by the agreement ; 
nor did the agreement shew that the drawee 
would be discharged from accepting the bill, or 
released from paying it, if he did accept it. 
Hartley \.Hanton, 5 Q. B. 247 ; Dav. & M. 410 ; 
Y 13 L. J., Q. B. 61 ; 8 Jar. 169. 


Eoreign Indorsement.] — Bills of ex- 
change were drawn in France by a domiciled 
Frenchman in the French language, in English 
form, on an Eiigiisli company, who duly accepted 
them. The drawer indorsed the bills and sent 
them to an Englisliman in England : Held, 
that the acceptor could not dispute the nego- 
tiability of the bills by reason of the indorse- 
ments being invalid according to French law. 
M(er.s^ciUe.s‘ ^Ei'ctendon By. and Land Co., Small- 
paqe. and Brandon, In re, 55 L. J., Ch. 116 ; 30 
Ch. D. 598. 

Indorsed in Blank Abroad when Overdue,] 

, , — A Norwegian firm purchased a share of a ship 
from A., a domiciled Englishman, on the terms 
! of paying 800?. to A. and a debt of 300Z. due to a 
[ firm consisting of A. and B. Part of the 
y purchase-money was paid by an. inland bill of 
exchange, payable to the order of the purchasers. 
This hill was indorsed in Norway by the pur- 
. chasers to their agent, by whom it was indorsed 
in blank, and haru.icil over in Norway to the agent 
t of A. and his firm. While in his hands it was 
^ seized in execution for a private debt of B.’s,and 
the validity of the execution was established by 
a judicial proceeding. After the hill was overdue 
it\vas sold by auction by the judicial officer, and 
1 was subsequently ro-soki to a vSwedish bank, who 
e ha<l no notice of any adverse claim upon it. By 
L, the law of Norway and Sweden it was proved 
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that the judicial sale conferred a complete title 
on. the purchaser, and that a bona fide pui’chaser 
for Yalue of an OYerdue bill of exchange took it 
freed from all equities. The bill Avas claimed by 
A. and his firm: — Held, that as between 
claimants not parties to the bill, the law of 
KoiAYay ought to prevail, and that the bank had 
a complete title to the bill. Alcoch y. Smith. 61 
L. J., Ch. 161 ; [1892] 1 Ch. 238 ; 66 L.T. 126— 
C. A. 

— — Promissory TTote made in Prance — 
Indorsed in Blank.] — Where a promissoiy note 
was made in France, and indorsed in blank by 
the pa^me in that country, the maker and payee 
both at the times of making and indorsing the 
note being domiciled there : — Held, that, as no 
action could liaYC been maintained upon it in 
the Ifrench courts of laY^, in the name of the 
indorsee, the indorsement according to the law 
•of France, operating as a procuration only, and 
not as a transfer, so no action could be main- 
tained by him in oui* courts. Trlmhy y . Vupilcr^ 
4 M. & Sc. 695 ; 1 Bing. (N.C.) 151 : 6 Car. & P. 
25 ; 8 L. J,, C. P. 246. " 

Scrip of Bonds.] — The scrip of a foreign 
government, issued by it on negotiating a loan 
(which sci'ip promises to give to the bearer, after 
.all instalments have been duly paid, a bond for 
the amount paid, with interest), is by the custom 
•of all the stock markets of Europe a negotiable 
iiistruinent, and passing 1,)y mere delivery to a 
bond fide holder for value. Engli.sh law follows 
this custom — and any person taking it in gootl 
faith obtains a title to it independently of the 
title of the person t.ix:)m whom lie took it. 
Soodwbi Y. B>oljarts. 45 L. J'., Ex. 748 : 1 App. 
Cas. 476 ; 35 L. T. 179 ; 24 W. K. 987— H. L. (E.) 

The scrip promised to gi ve the bearer a bond 
for the amount paid. A person ivho took this 
■scrip as being negotiable, could not, after he had 
negligently allowed another pei'son the means of 
transferring (even fraudulently) the possession of 
it to a bond fide holder, be heard to deny that 
the instrument was a negotiable instrument 
transferable to bearer by deliver}’-. 1 h. 

Who is contracting Party.] — In the case of 
isuch scrip, issued by a foreign government and 
•circulated in England by meansof an agent here, 
who is to receive the instalments, and give 
acknowledgments for their piaynient, and to 
•deliver the bonds when they are issued, the con- 
tracting party is the foreign government, and not 
the English agent. Ib. 


/. Otheu Matters. 

Discharge or Extinguishment of Debts — Effect 
-.in other Countries.] — A debt or liability ai’ising 
in any cciuntiy may be discharged by the laws of 
that counti’}', and sucli a discharge, if it extin- 
guishes the debt or liability, and does not merely 
interfere with tlic remedies or course of procedure 
to enforce it, will be an effectual answer to tlie 
claim, not only in the courts of that country, but 
in everv other countrv. ElUtt v. Henry ^ 40 
L. J., C. P. 109 ; L. II. i) C, P. 228 : 23 L. T.*801 ; 
19 W. IL 503. 

The discharge of a debt or liability by the law 
of a country other than tliat in which the debt 
nrises does not relieve the debtor in any other 
country. Where the discharge is created by the 


legislature or laws of a country which has a 
paramount jurisdiction over another country in 
which the debt or liability arose, or by the legis- 
lature or laws which govern the tribunal in 
which the question is to be decided, such a dis- 
charge may be effectual in both countries in the 
one case, or in proceedings before the tribunal in 
the other case. Ib. 

A discharge of an insolvent debtor upon a cessio 
bonorum by the Court of Session in Scotland, is 
no answer to an action brought by an English 
subject in a court in this country to recover a 
debt contracted in England, although it appeared 
that the plaintiff opposed the discharge of the 
defendant in the Scotch court. PhiUijntY. AUmi, 

8 B. & G. 477 ; 2 Man. &; Pvy. 576 ; 7 L. J. (O.S.) 
K. B. 2; 32 R. R. 450. 

Semble, that it would be an answer to the action 
if the plaintiff had claimed to have the benefit 
of the Scotch law, and to take a distributive 
share of the property of the insolvent. Ib. 

Foreign Bankruptcy or Liquidation, Dis- 
charge by.] — A party to a contract made and to 
be performed in England is not discharged from 
liability nnder such contract by a discharge in 
bankruptcy or liquidation under the law of a 
foreigm country in which he is domiciled. GU)bs 
V. SoclMe des Metaice., 59 L. J., Q. B., 510 ; 25 
Q. B. D. 399 ; 63 L. T. 503—0. A. 

Arbitrations.] — By agreement between A. and 
B. made in France, any disputes which might 
arise between them were to be submitted by them 
to two arbitrators, mei'chants (ncgociants), re- 
spectively named by thorn, who, in case of dis- 
agreement, were to have power to name an 
umpire. The two or the three referees might 
also be named by a particular court, at the request 
of either party Held, that the court might 
appoint an arbitrator who was not a merchant ; 
and also that an act by which it annulled B.’s 
nomination of an arbitrator, on the ground that 
he was a foreigner, and appointed not two other 
arbitrators, but one, a Frenchman, and not a 
merchant, to act as leferee with the nominee of 
A., must be taken to be legal according to the 
French law, till the contrary was distinctly 
proved. Aiwon v. Furriiml^ 1 C. M. & E. 277 ; 

4 Tyr. 751 ; 3 D. P. C. 202 ; 3 L. J., Ex. 241. 

MTiere on breach of an agreement entered into 
in France, and to be performed there, French 
arbitrators awarded a sum, including the profits 
which the plaintiff would have made had the 
agreement been fulfilled : — Field, that the sum 
might be recovered in an action here on the 
award, as not being shewn to be contrary to 
French law. Ib. 

What Law applicable.]— A deed in the Scotch 
form, made between parties, some of whom were 
domiciled in Scotland and the others in England, 
constr ued partly according to the law of Scotland^ 
aj],d partly according to the law of England ; 
that is to say, so far as it concerned the Scotch 
parties, according to the Scotch law, and so far 
as it concerned the English parties, according to 
the English law. Dmicati v. Ckmvbdl.^ 12 Sim. 
016 ; 6 Jur. 667. 

Pleading.] — ^A simple allegation that a foreign 
instrument, depending on foreign law, is null 
and void, is too vague. Bmnsioteh (^Duhd) v. * 
Ilrmovev 2 H. L. Cas. 1. Affirming G Beav. 

1 ; 13 L. J., Ch. 107 ; 8 Jur. 253. 

10—2 
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Liability for Negligence.] —Declaration for 
YIIL TOETS. an injury done to a ship of the plaintiffs on the 

a 1 -n high seas, by her being run foul of by a ship of 

Assault committed Atroad.]— An action will defendant, under the care, direction, and 

lie in respect of an assault or other tort coimnitted i-^iaii^agrenient of his iiiariners and servants. Plea^ 
by an English subject on another English subiect secondly mentioned ran foul of the 

lieyond this realm, provided that the toreign law pp^i^^tilf’s ship on a i‘)art of the high seas, situate 
prevailing on the spot gives compensation or between the kingdoms of England and France, 
damages for the nifence to the party injured. British dominions ; that at the 

Seymmr(Xort^ H. & C 219 ; 1 N. Iv (lefendant was a subject of the king of 

I2d ; 32 L. J., Ex. 61 ; 9 Jur. (N.s.) o2-j ; b L. I. Itpench, and was a holder and proprietor of 
511 ; 11 W. R. 169— Ex. Gil. shares in, and acting director of, a society or 

_ Y j -1 « company established in France by royal ordi- 

Trespass to Foreign Lands.]— An action for according to the laws of that kingdom; 

damages for trespass to land situate in a foreign of the collision, the 

country, founded on a disputed claim of title to company, beino- subjects of the king of the 
such land, cannot be tried m the coiirts^of this French, \vere tie o\vners of the ship, and by their 
country. British South AJ-Twan Co. v. Comjmn- ^joariners and servants were navigating the same 
/rn* K J Q. E /() [1^93] subjects of the king of the French for objects 

A. G. 602 : 6 K. 1 ; 69 L. i. 604— H. L.^ lor wdiich the company wms established, and 

Omer XXAN I. r. 1 (E. b. G., Ibb3), wdncii mioii that part of the higli seas before mentioned ; 
abolished local venues, is a rule of procedure f^^^d the ciinipany bv their mariners and servants 
only, and does not affect the jarisdiction of the committed the ‘'grievances in the declaration; 
courts of tlnA country. I he Judicature Acts tliat theniefendj^^^^^ 

and Rules deal with proceciiire only, and do not interested in the ship, otherwise than as such 
confer any new right of action. la. holder and proprietor of shares ; that by the laiv 

of Fi-ance the defendant was uot responsible for 
Collision between British and Foreign Vessel liable to be sued or impleaded Individuallv, oi- 
on High Seas.]— In an action in iiersonam ip bi^ own name or person, in respect of‘ the- 
brought by the owners of a British vessel against causes of action in tlie declaration mentioned ; 
the owners of a Spanish vessel to recover put the company alone by their style or title, or 
damages caused to the British vessel by collision ^he master oi- person in command of the ship for 
with the Spanish vessel on the high seas, the the time being, was responsible for, and liable to 
defendants pleaded that they were Siiaiiish pe sued and impleaded for, the causes of action ; 
subjects, and that if there was any negligence that the defendant never was master or in 
on the part of tliose in cliarge of the Spainsli command of tlie slri}) —Held, that, if the true 
vessel it was negligence for which the master construction of this plea was, that, by the law of 
and crew alone, and not the defendants, were Bj-iuico, the defendant was not liable, inasmuch 


liable according to the law of Sjiain. : — Held, bad 
on demurrer. The Leon, 50 L. J., P. 59 ; 6 P. D. 
148 ; 44 L. T. 013 ; 29 W. R. 910 : 4 Asp. M. C. 
404. 

The owners of a foreign ship claimed da, mages 
for a collision between their shi|:) and an English 
shi[) in Belgian waters. The ownei's of the 


as a body established by the French law, and 
analogous to an English cor].)oration, were the 
pro[)riet(U's of the shij), and aioiie liable for the 
acts of tlic master, it disclosed a good defence to» 
tlie actic)]!. ; but that, if the plea only meant that 
in the French courts the mode of proccedirig“ 
would ].)e to sue tdie defendant jointly with the‘ 


English spp pleaded that, by the Belgian lavra ghareluildets of 'the' company' under the 


pilotage was oompulsoiy in the place where the association, it was bad, it being no 

collision oocurred. Ihe ownei’s ot the ioreign objection to a suit in this country, that it would 
ship replied that, avoiding to the Belgian lavy, ijavm been instituted in a diiferent form in the 
the owners ot the English ship remained liable countrv where the cause of action arose. Gmm-al 
notwiihstandmg that the pilotage was com- stuam" yuriqatioii Co. v. ffuiUm, 11 M. & W. 
pulsory Held, that the claim, being tounded gyj . ^^3 

on a tort committed in the territory of a foreign ’ ' ' ' ^ ' . ’ . . . , . - 

state, the party claiming repa.ratiori in a British English Ships injuring Foreign Piers. j; 

court was nc^i entitled to the beiielit of the ---Aii /English company, possessed of a pier in a 
foreimi law against the admitted provisions of ! 8[)ain., instituted a cause of dama,ge 

the statute law of England, and the practice of ^ against an Eiiglis/i shi]i for negligently injuring- 
the Court of Admiralty ill respect of com})ulsurv shipowners ])leaded that by the 

pilotage. l)v wliicb no such liahility as provided : biw of 8].aiii the masters and marinei-s of a, ship, 
by the- Belgian law existed, as it is contrary to ; and not tlie owners, were liable for negligent 
princiiile ami autlioritv to liold that an English 1 navigatuui : — Held, that the case was governed 


by the- Belgian law existed, as it is contrary to ; and not the owners, were liable tor negligent 
principle ami autlioritv to liold that an English 1 navigation : — Held, that the case was governed 
court will enforce a foreign municipal law,^nul i by the law of Spain, and tliat that part of their 
give a remedy in the sluipe of damages, in , answer ought not lo he struck out. Ihe dl. 


re.spoct of an act which, according to ils own j 4(> P.^IT ; 1 B. D, 107; 34 L. T. 

princi])les, imposes no lialiiliU’- on the ])ersoii 1 *">'*9 ; 24 IG. R. 650 — 0. A. 

from whom the damages aiu (lairnod. The\ Trespass to and Conversion of Chattels — 
Ifolleij,! Moore, P. G. Gx.is.) 263: 37 L. 9., ; Process of Foreign Court.] — The courts of this- 
Adm. 33; E. R. 2 P. C. 193; 18 .Ej. T. 879 oouiil ry will not entei-taiii an action for trespass, 
lOM.R. 998. j to and conversion of a ship, seized under a. 

j process of attaidiinent in a foreign Gourt, and for 
re.sident abroad, may ! malicious [irocess for a false claim, until after the 
England for a libel j plaintiff has obtained a favouiuble teimiinatm^^^ 
him here. v. 1 of the proceeding, s in the foreign court; the. 

90 ; 8 Scott, 180 ; 8 1 [iresunpitioii lieing omnia rite es.se acta, Taylor- 
12 ; 3 Jur. 1153. ^ L. T. 392 ; 22 W. R. 47. 
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IX. JUKISDICTIOX OF EXGLISH COUETS. 
a. In General. 

Over Foreiga Sovereigas.] — See col. 179, ante. 

Actioa ia Eaglaad.] — In order that an action 
may lie between parties in this coniitry in respect 
>of an act committed in a foreign country, the act 
must be one which if committed in this country 
•would be actionable, and one which is not inno- 
•cent according to the law of the country where 
it was committed ; but it is not necessary that it 
'Should be the subject of civil proceedings in that 
•country. The rule laid down in Phillips Y.PJi/ee 
<10 B. & S. 1004 ; 40 L. J., Q. B. 28 ; L. B. 6 
q. B. 1) and The M. Moxham (46 L. J., P. 17 ; 

1 P. D. 107 ; 24 L. T. 559 ; 24 A?. B. 650) 
applied. Mieliado v. Fontes, 66 L. J., Q. B. 542 : 
[1897] 2 Q. B. 231 ; 76 L. T. 588 ; 45 AAh B. 565 
— C. A. 

In considering what power and jurisdiction, is 
conceded to Great Britain within the territories 
of a foreign, state, it must bo borne in mind that 
in transactions, whether political or mercantile, a 
difference subsists between Oriental and Chris- 
tian states. Papapanei v. Ilnssian Steaei Ahr/- 
qation and Teadhiq Co. or The Laeonia, 2 Moore, 

P. C. (N.S.) 162;* 38 L. J.. Adm. 11; 9 Jur. 
(N.S.) 1160 ; 3 X. B. 219 ; 9 L. T. 37 ; 12 AV. B. 
90. 

Xo state can claim jurisdiction as a matter of 
right within the territorial limits of another 
independent state. Ih. 

Between two Christian states all claim to 
lurisdiction of any kind, or exemption from 
jurisdiction, must be founded on treaty, or 
engagements of similar validity ; but the same 
strict forms would not be required in the inter- 
course between -a Christian and an Oriental 
nation. , Ih. 

The Ottoman government has acquie.sced in 
.nilowing to the British government, within the 
Ottoman dominions, juristliction between British 
subjects and the subjects of other Christian 
states. Ih. 

Concurrent Jurisdiction.] — The plaintiff and 
defendant companies were proprietors of lines of 
railway in a foreign state and of offices in this 
country. The plaintiffs sued for the use and 
occupation of their station in the foreign state by 
the defendants, who stated in defence that the 
two companies were both concessionnaires of the 
foreign state ; that the station, was built upon 
land ‘graiited hj that state ; and that by the 
express ])rovisions of the laws of that state 
powers of adjusting all rights arising out of the 
respective ciaims of the two companies were 
vested in the government of that state ; — Held, 
that there was nothing in these allegations of 
the defendants to oust tire jurisdiction of the 
courts of this country. Buenos Ayres By. v. 
Great JVorlheru By. of Buenos Ayres, 46 L. J., 

Q. B. 224 ; 2 Q. iV. 1). 210; 36 L. T. 148; 25 
AVh B. 367. 

Action in England— Similar Action pending 
Abroad.] — The court will not stay jwoceedings in. 
an action, commenced in tin’s country against a 
foreigner by a plaintiff wIhj has jdready com- 
menced an action against him, for the same cause 
of action, in a court of his own country, on the 
ground of the peiulency of the proceedings 
nbroad. Cox v. Mitchell, 7 G. B. (N.S.) 55 ; 29 


L. J., C. P. 33 ; 6 Jur. (N.S.) 225 ; 1 L, T. 8 ; 8 
AA^. B. 45. S. P., Billon {Ijord) v. Alvarez, 4 A^es. 
357 ; 4 E. B. 206. 

A suit pending in England is not a good plea 
in bar to a subsequent suit in the plaiitations for 
the same matter. Bayley F(lwards, *d Swanst. 
703 19 B. B. 289— P. C.' 

A plea of a suit pending in a foreign or colonial 
court between the same. parties, cannot be pleaded 
in bar to relief sought in a suit in chancery in 
England between the same parties relative to the 
same matters. Ostell v. Lepaqe, 5 De G. & Sm. 95 ; 
21 L. J.. Ch. 501; 16 Jur. 404; 1 AAh P,. 18. 
S. C. on appeal, 2 De G. M. & G. 892. 

In an action of collision a judgment of a 
foreign court given in a cause between the same 
parties cannot be pleaded as an estoppel unless 
such judgment was obtained prior to the institu- 
tion of the action in this country ; there being 
no res judicata, but lis alibi peiideiis, when 
the plaintiff instituted his action here, he can 
claim to proceed to judgment in this country 
if he chooses. The Delta, The Frminvi Foseolo, 
45 L. J., P. Ill ; 1 P. I). 393 ; 35 L. T. 376 ; 25 
AAh B. 46, 

Eestraining Suit in Foreign Court.] — 

A., an Englishwoman by birth, intermarried 
with B., a natural-born Italian su])ject, and 
domiciled in Italy. In 1865, she being then 
domiciled in England, and some years prior, to 
her marriage, made a will, and thereof appointed 
the plaintiff (her brother) executor. After her 
death, which happened in Italy in 1873, a contest 
arose between her executor and her husband (the 
defendant) as to the validity of the will. An 
agreement of compromise w’as come to between 
them, and in pursuance of it the plaintiff 
obtained probate of the will iii common form. 
In 1878, the defendant produced an alleged holo- 
graphic will of his deceased wife, which bore date 
December, 1872, and revoked the earlier will. 
Thereupon the plaintiff commenced a suit in this 
court, claiming probate in solemn form of the 
will of 1865. The defendant appeared under 
l>rotest, but filed a defence and counter-claim, 
setting up the alleged will of 1872 ; and he at 
the same time commenced a suit for a decree 
affirming its validity in the Civil and Correc- 
tional Tribunal of Naples. In these circum- 
stances the court refused to grant an injunction 
restraining the defendant from proceeding with 
the Italian suit. Ba whins v. S'imonefti, 50 L. J., 
P. 30 ; 44 L. T. 266 ; 29 A¥. B. 228-— 0. A. 

B., resident in San Francisco, brought an 
action against C. in England alleging that C. had 
been B.’s agent to i)urchase for him goods in 
England, that B. had recentl}" discovered that 

C. had in the accounts rendered charged more 
for the goods than he had paid for them, and 
asking for an account against C. as agent. C. 
by his stateinent of defence denied agency, 
alleged that he had as principal sold the goods 
to B., insisted on the accounts reiulered as settled 
accounts, and alleged that a large balance was 
due. C. then commenced an action in San 
Francisco against B. to recov(3r the amount 
which he so alleged to be due. B. moved to 
restrain this action : — Held, that the action ought 
not to be restrained, for that tliere was no })rin.ia 
facie inference that the bringing the action 
abroad, during the pendency of an action in 
England in which the matters in dispute couid 
be determined, was vexatious, since the course of 
procedure 
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f^’ive advantages to C. of wdiich lie was entitled j ] 
to avail himself, and that the burden lay on B. to; 1 
prove that C/s action was vexatious, which he I 
had failed to do. Hyman v. Helm, 24 Ch. v. i 
531 : 49 L. T. STG ; 32 W. E. 258-^0. A. ] 

And see f urUim\ Practice iStaying Pro- 
ceedings), 

- — Criminal Proceeding preceding Civil 
Eemedy.]— If by the laws of a foreign state 
there is a civil remedy for a’ wrong dono there, 
the fact that by those laws criminal proceedings 
must precede the civil remedy, there, constitutes 
no bar or defence to an action in this country. 
Scott Y. Seymour (Lord'), 31 L. 0., Ex. 4o7 ; 8 
Jur. (N.S.) 568 ; 6 L. T. 607 : 10 . E. /39. 

Affirmed, on appeal, 1 H. & C. 219 ; 1 hi. E. 1-9 ; 
32 L. J., Ex. 61 ; 9 Jur. (N.S.) 522 ; 8 L. T. 511 ; 
11 W. E. 169— Ex. Ch. 

Extra-territorial Criminal Jurisdiction.]— The 

ruler of an independent state in India granted to 
the British government civil and criminal juris- 
diction along a line of railway running through 
the territories : — Held, that this jurisdiction only 
extended to offences committed on the railway 
and to matters connected wdth the administra- 
tion of the railway, and did not amount to a 
cession of territory, or justify the arrest ot a 
pei’son on the raibvay for an offence committed 
in another part of India in no ^wuiy connected 
with it. Sayad Muhammad Yusuf-nd-Dln v. 
Peg,, 76 L. T. 813— P. C. 

All crime is local. The jurisdiction over crime 
belongs to the country ivhere the crime is com- 
mitted. and, except over her own subjects, her 
Majesty and the imperial legislature have no 
ijowcr whatever. Maeleod v. Att.-Len. for JSew 
South' Wales, 60 L. J., P. C. 5;) ; [1891] A. C. 
455 ; 65 L. T. 321 ; 17 Cox, C. C. 311— P. C. 


presumed to have intended by its enactmentfo 
to regulate the rights wdiich should subsist 
between its own subjects, and not to affect the 
rights' of foreigners, whether by way of restnet- 
in"g or augmenting their natural rights. Cope 

Y^PoheHy, 2 I)e Ch & J. 614 ; 27 L. J., Ch. 600 ; 
4 Jur. (N.s.) 699 ; 6 W. E. 695. 

Penal Laws.]— Penalties imposed by a 

foreign law must be enforced in the aairts of tliat 
country, and not in England. The Loins, 2 Dod» 
255. 

Ousting Jurisdiction.] — English courts will 
give effect to a stipulation in a contract, enterea 
into in a foreign comitiy hetwneii foreigners, not 
to institute proceedings in any other courts tlian 
' those of the country of the contracting parties,, 
and refuse to entertain an action on niatters- 
arising out of the contract. CrienarY. Jieyc;,, 
, 2 H. Bl. 603 ; 3 E. E. 520. 8. W, Johnson v- 
) Maehielsne, 3 Camp. 44 ; 13 E. P^-. 745. 


What Law applicable.] — The rule as to 
property and civil contracts, that an act, unless 
intended to take effect elsewhere, shall, as regards 
its effects and incidents, if a conflict of law' 
arises hetween the, lex loci and the lex fori, be 
govern ed by tlie former, applies also to the case 
of an act causing a personal injury. If such a'n 
act is either enjoined or rendered law'ful by tbc 
law' of the country where it is done, an action can- 
not be maintained here in respect of it. Phillips 
V. Pure, 10 B. A B. 1004 ; 40 L. J., Q. B. 28 ; 
L. E. 6 Q. B. 1 ; 22 L. T. 869— Ex. Ch. 

If. in any case, the rights of foreigners^ out of 
their ow'ii* country are governed by their owm 
laws, it is not by force of those law^s themselves, 
but by tlie law' of the country in which they 
may be adopting those laws as part of their ow'ii 
law'S for the purpose of regulating such rights. 
CaldieellY. Van 9 Plare, 425 ; 21 L. J., 

Ch. 97 ; 16 Jur. 115. 

When a foreign rule is repugnant to the j 
fundamental priiiciples of the lex fori, or when 
it is contrary to religion or sound morality, the 
doctrine of "comity ought not to he followmd^. 
Fenton v. Livingstone, '^ Macq. H. L. 497 ; 5 
Jur. (K.S.) 1183 ; 7 W. E. 671. 

If the adoption of the law of the domicil wmuld 
occasion a prejudice to the rights of other states 
and their citizens, or if it would contravene a 
prohibitory enactment, the comity of nations 
would not require its adoption. II. 

gfrima facie, and unless the. contrary be 
expressed or be implied from the absplute 
necessity of the case, every legislature must be 


See further, AiiBiTEATiOK. 

Plea to the Jurisdiction.] — Claim, stating that 
the plaintiffs and defendants w'cre each of theni 
limited corn[)anics, with registered offices iiii 
London ; that the action W'as brought for rent 
of a raihvay station in Buenos Ayres (into pos- 
session of wliich the defendants w'ere put by the 
plnintifis), and for part of. the costs of con- 
structing lines of railway and approaches to the 
station.'' Defence, that the plaintiff and defen- 
dant comp)aiiies w'ere domiciled in the Argentine-. 
Eepublic, and carried on business there ; that 
. the premises in question were constructed oil 
, land which was the property of the republic, and 
! that the plaintiffs aiH.l defendants w'erc joint 
conccssionnaircs under the republic of certain 
easements appurtenant thereto. ^ That the con- 
struction of the premises waas directed by the- 
) government of tiie republic, and wars for the 
. benefit and convenience of the citizens of Buenos. 

J Ayres, and that by the law's of the republic 
- powders of adjusting all rights arising out of the 
construction, and applicable to the claim of tlie- 
> plaintiffs, w'cre vested in tlic govcrniucnt, ^aiid 
{ that the contract (if any) as to the cost of the- 
construction w'as made at Buenos A^'res, and 
wais subject to the law' of the place of contract.^ 
9 and that the rei>nblLC had assumed jurisdiction 
. over the plaintiff's’ claim : — Held, that the defence 
’ was had, as both parties to the action were- 
f w'ithin the jurisdiction of the English courts, 
IX and the facts alleged did not shew that the 
^ Argentine liepiiblic had exclusive jurisdiction 
y over the claim. Puenos Ayres and Ftisenada 
n Port Ilu. V. Great JVorthern lly. of Buenos Ajy res, 
, 46 L. J., Q. B. 224 ; 2 Q. B. D. 210 ; 36 L. T. 
148; 25 W. E. 367. 


h. Of Court of Chancery. 

In General.]— The Court of Chancery wall not 
entertain a suit in respect of a foreign contract., 
ill which the parties are foreign subjects and the- 
subject-matter is in a foreign, coiiiitiy, altliouglu 
tlie plaintiff’s claim is in respect of moneys in 
the possession of a second defendant as stake- 
holder, and wlio- is within the jurisdiction. 
Matthaei v. Galitvin, 43 L. 9., Ch. 536 ; L. E. 18 
Eq. 340 ; 30 L. T. 455 ; 22 \V. E. 700. 

Bill filetl by a foreigner against another 
foreigner, and against an Eng;lish company 
formed for working a Eiissian mine, to restrain 
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the English company from paying to a foreigner must he reversed. Emng v. Orr-JEioing^ 10 App. 
part of the profits of the mine which were Gas. 153 ; 53 L. T. 826 — H. L. (Sc.) 
claimed by the plaintiff, by way of commission, A testator of English birth and domicil died 
and also for an account of profits against the possessed of real and personal estate in Holland, 
company. DemniTer allowed. II, A decree for the administration, of his real and 

The courts in England will not, unless there is personal estate was made in the Court of 
equity to justify them in so doing, interfere to Chancery, but subsequently proceedings were 
restrain, by injunction, proceedings taken in a taken in the Dutch courts by the testator’s 
foreign court. Fletcher v. Ilodgers^ 27 W. E. daughter, alleging that his domicil was in reality 
97—C. A. in Holland, and seeking distribution of the estate, 

Mere hardship or inconvenience is not suffi- movable and immovable, as upon an intestacy, 
cient to justify such interference. Ih, according to the laws of that country. Upon a 

If a plaintiff domiciled in this country sues a bill filed to restimin these proceedings : — Held, 
British subject here in respect of, or to be that, in the absence of proof that the Dutch suit 
released from, a money demand by the defendant, could proceed as to the real estate alone without 
and the defendant appears to the suit, the court affecting the personal estate, an interlocutory 
wfill entertain it, although defendant may be injunction had been properly awarded by Stiiaid, 
actually residing abroad, and the whole subject- V.-C. ; but Knight Bruce, L.J., was of opinion 
matter of the suit, ultra the mere personal claim that the injunction ought to be confined to pro- 
of the plaintiff, may be in a foreign country and ceedings as to the personal estate. Hope v. 
out of the jurisdiction, of the court. Drummond Carnegie,, L. R. 1 Cli. 320 ; 12 Jur. (]V.S.) 284 ; 
v. Drummond, 37 L. J., Ch. 811 ; IS L. T. 896 ; 14 L. T. 117 ; 14 W. R. 489. 

17 W. R. 6. A testator died, domiciled in Jersey, leaving a 

Under circumstances, injunction granted to widow and two infant children. By his will he 
stay proceedings in Court of Session in Scotland, gave the whole of his personal property, subject 
BuMy Y. Munday, 5 Madd. 297 ; 21 R. R. to a certain annuity to his wife, to his children. 
294. He died possessed of 13,000?. of English consols, 

and also of certain property in Jersey. The 
Administration Action.] — An action was principal part of the latter consisted of a share 
brouglit ill England by an infant beneficiary to in the proiierty of a certain partnership, which 
administer the estate of a testator domiciled in had since his death become insolvent. His widow 
Scotland. The bulk of the estate was in Scot- and two otliers were his executrix and executors, 
land, and four out of six trustees and executors A gentleman resident in Jersey was shortly after ' 
were domiciled tliere. The v’ill was proved both the tcstatoi‘’s death ajipointed “ tuteur ” of the 
in Scotland and EngLind. The trustees all ap- infant children in accordance with the law of 
peared to tlie writ, without pi’otest. and at their Jersey. Tlic widow married again, and with the 
suggestion an inquiry was directed whether the two children came to reside in England. An 
action was for the plaintiff’s benefit, which action was commenced in the Chancery Division 
resulted in a decision that it was. At the trial by the infant children for administration of the 
(the English assets having been meanwhile testator’s real anti personal estate, and for the 
transferred to Scotland) the trustees objected to appointment of guardians. Leave was given for 
the jurisdiction of the court. No proceedings the service of the writ out of the jurisdiction on 
had been taken to administer the estate, in tlie the •• tuteur ” and executors in Jersey ; hut after 
Scotch court : — Held, first, that the court had service, and before appearance, they moved to 


jurisdiction 


administration ; discharge the order, on the ground that the pro- 


secondly, that, under the circumstances of the ceedings were wrongly instituted in this country : 
case, it had no discretion in the matter, but was — Hehl, that, inasmuch as the plaintiffs were 
bound to make tlie order, though the action might resident in England, and the bulk of the jiroperty 
be stayed before or after decree if it appeared was in England, there was no reason why the 
that proceedings were pending in a Scotch court action should not be brought there. Lane, In 
equally beneficial to the plaintiff’. Dicta of Lord re. Lane v. Rohin, 55 L. T. 149. 

Westlniry in Enohin v. Wylie (10 H. L. Gas. 1) Upon a bill filed in the Court of Chancery in 
disapiiroved. Ewing v. Orr-Ewlng, 53 L. J., England by creditors, decree was made to execute 
Ch. 435 ; 9 App. Cas.’34 ; 50 .L. T. 401 ; 82 W. R. the trust of a deed, by which lands in Ireland 
573 — H, L. (E.) were vested in trustees for the pa.yment of debts. 

In an action commenced in Scotland by the The debtor, a peer of the realm, did not answer 
residuary legatees against the trustees, after the the bill, or appear at the hearing of the original 
decision in the above case in the Court of Appeal, suit, but filed an answer to a supplc’/uental suit, 
but before the hearing in the House of Lords, and by cross bill impeached the debts as fraudu- 
claimiiig, inter alia, declarator that the trustees lent, and opposed the proceedings by counsel in. 
Were bound to administer the estate in Scotland, various stages of the supplemental suits ; by the 
subject to the Scotdi law. am 1 under the authority decree in these suits au injunction and a receiver 
and jurisdiction of the Scotch courts alone ; the was appointed. But it being found impracticable 
Court of Session, granted an interlocutor finding to execute the decree, a bill was filed in the 
in the terms of tlie deelaraiory conclusions of the Court of Chancery in. Ireland to carry the former 
summons, and interdictc<l the trustees from decree into c.vccution : — .Held, reversing the 
accoujiting to auyoiio otheiwiso than to the judgment of the court below, that, under the 
judicial factor appointed by the court: — Held, circumstances, the court had jurisdiction, and the 
on n})])eal to the House of Lords, that the <lecerrii- propriety of the English decree might be ex- 
turo in terms of the declaratory conclusions of amined in the suit in Ireland ; but that if part of 
the summons, which in effect afiirms the exclusive it was sustainable, it might so far be executed by 
conq)cteiK\v of the Scottish jiii’isdiction, was not aid of the Irish court, although other parts might 
su[)ported by statute or authority ; and, there- be erroneous. TIimlAHclh v. 'Donegal (^Margu-is), 
fore, ihat })art of the princi])al interlocutor, and 8 Bli. (K.S.) 301 ; 2 01. &; F. 470 — H. Xj. (Ir.) 
that part of the interdict relating to accounting, A plaintiff, in England, filed a bill for an 
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account against the executors of a deceased 1 
partner, some of whom were in Jamaica, but i 
acting in concert with the others, wiio w’-ere in s 
England; the partnership property being in • 
Jamaica : — Held, upon a plea to the jurisdiction 
by the executors resident in Jamaica, that the i 
suit was properly instituted in this country. ; 
HdmlriGlt v. TFoofI, 9 Jur. (N.S.) 117. 

B., who w^aa held by the Scotch courts to hawe 
been a domiciled Scotchman, died in England, 
and his executor and universal legatee obtained 
probate in Scotland. He also sought to obtain 
probate in England, but the will w'as disputed 
by B.’s next of kin. There wms an agreement to 
compromise the matter, but it eventually failed, 
and the executor’s application to procure the seal 
of the English Probate Court wms unsuccessful. 
The next of kin filed a bill for administration in 
England and Scotland, and for a receiver, aTid 
obtained an order to serve the executor with a 
copy of the bill, on which was indorsed an order 
for a receiver, and injunction in vScotland. On a 
motion by the executor to discharge this order 
on the ground that the jurisdiction was in 
England: — Pleld, that the executors ought not 
to have been so served ; that the order for service 
as to the receiver and injunction must be dis- 
chargod, but not as to service of a copy of the 
bill, the next of kin having consented at the 
request of the executor to enable him to get 
the seal affixed in the English Probate Court, 
lltiioarden v. JJunloj)., 2 Dr. & Sm. 

155 ; 7 L. T. 2H7 ; 10 W. R. m. 

Account.] — A„ an Englishman domiciled in 
Erarice, entered into a contract in Erance with 
B., a Frenchman, for carrying out jointly certain 
mercantile imdertakings. In the course of the 
transactions large sums of money came into the 
hands of C. (k D., foreign merchants in business 
in London. A. filed a bill against B,, C. k D., 
.alleging that, inider the contract with B., he wms 
entitled to jmrticipate in the profits of the imder- 
•taking, and praying for an account from C. & 
D. of the money in their hands, and that they 
might he restrained from handing it over to B. 
1 he defendants moved to stay all further pro- 
'ceediiigs in the suit pending certain proceedings 
in the ih'ench courts instituted by A. against B., 
in which a construction wmiild be put upon the 
French contract : — Pleld, that there being por- 
tions of the relief sought as to wiiich the defen- 
dants svcrc bound to answ’er, the motion, wdiich 
was in the nature of a demurrer, could not be 
sustained, and must be refused with costs. 
U7/,w// V. Fiirrand, L. II. 13 Eq. 362; 26 L. T. 387. 

Demurrer to a bill for an account of waste 
committal in Ireland overruled. Kennedy v. 
Cuasiliit (Earl), 2 Swanst. 323. 

Bill tiled by a foreigner against another 
foreigner, and against an English company 
formed for w'orking a Russian mine, to restrain 
the EnglisJi eoni])aiiy from paying to a foreigner 
part of tlie }>rofitH of the mine wiiich were 
claimed by the pJaiiitiff, by W’'ay of commission, 
and also for an account of profits against the 
company, Dcmiin'cr allowed. v, Galit- 

z'nu 43 L. J., Oh. .536 ; L. R, IS Eq. 340 ; 30 L. T. 
4.55 ; 22 W, R. 700. 

Election.] — A domiciled Scotchman by his 
will gave certain benefits to liis wife, and 'she 
after his death filed a bill claiming her right by 
th^law of >5cotland to elect between such benefits 
and one-third of his movables, and her terce in 


his heritable estate, and praying that the value 
of the objects betw^een wiiich she had to elect 
should for the jnirpose of her election be ascer- 
tained by the court. The devisee of the Scotch 
real estate, wiio wms also residuary legatee, and 
one of the executors filed a cross bill praying for 
a general administration of the personalty : — 
Held, that under the circumstances the court 
had jurisdiction to direct such inquiries as might 
be neces.sary to guide the wife in exercising her 
right of election, and as far as possible to give 
effect to it. DtmqlasY. Eonqlaa, 41 .L. J., Ch. 74 ; 
L. R. 12 Eq. 617 ; 25 L. T. 530 ; 20 W. R. 55, 

Erroneous Foreign Judgment.] — A plaintiff, 
a "domiciled colonical subject, against whom 
judgment had been recovered in the colonial 
court, took the benefit of the law^s in force in the 
colony for the relief of insolvents. Pie subse- 
quently desired to appeal to the Privy Council 
against the judgment, but his assignee refused to 
aihwv his name'to be used for that purpose. The 
assignee having come over to this country, the 
plaintiff filed a" bill against him, alleging that if 
the judgment wars set aside, as it. probably w^ould 
be, there would be a large surplus coming to him, 
and jiraying that the assignee might be ordered 
to allow" his name to be used for the purpose of 
an appeal, upon a proper indemnity being given. 
To this bill a demurrer w'as put in : — Held, that 
the colonial court wais the proper jurisdiction, and 
as the plaintiff had not shewn that he w^as not 
without remedy there, the demurrer must be 
allowed. Smith v. Mofatt. 35 L. J., Ch. 219 ; 
L. R. 1 Eq. 397 ; 12 Jui\ (N.s.) 22 ; 14 W. R. 242. 

Fraud.] — An injunction to restrain the prose- 
cution of a suit in Scotland to enforce a real 
security granted on a suggestion of fraud, after- 
wairds dissolved, notwnthstanding the I’einedy in 
cases of fraud might be more effectual than in 
the Court of Session, the question on the whole 
being lilcely to be more conveniently litigated 
and concluded there than here. Jones v. Oeddes, 
1 Ph. 724. 

Partition.] — Demurrer to a bill for a partition 
of lands in Ireland allowed, Kennedy v. Cassilu 
QEarl), 2 Swmnst. 323. 

Partnership.] — A., a .resident in England, and 
the sole member of a Liverpool firm, entered into 
a partnership wnth B. and C., residents in Hayti, 
in a biisiiie.ss to be cariied on at Hayti, The 
Liverpool firm acted as the agents of the Haytian 
firm. B. w%a.s admitted as a partner in the Liver- 
pool firm. C. died, and the winding-up of the 
Haytian firm was committed by agreement to 
A. and B. A. died, leaving B. sole survivor in 
each firm. B. and the Haytian legal represent 
tative.s of C. engaged in cross suits in Hayti, in 
wdiich certain settled accounts were established. 
The representatives of A., whose assets were all 
in England, weis not a party to the Haytian 
suit : — Held, on a bill filed by the administrator 
of C. in England, that there was jurisdiction in 
the Court of Chancery to wind up the partner- 
ship in Hayti, and to take the accounts of that 
firm and of the agency of the Ijiverpool firm , 
and decree accordingly. Mamider r. Lloyd ^ 2 
J. &; H. 718 ; I K R. 123; 11 W. R. 141. 

Field, also, that the law of Hayti w^as to regu- 
late the transactions of the Haytian firm. Ih. 

The p]*inciple.s governing the jurisdiction in 
partnership cases are analogous to the rules of 
the civil law^ 'Idiree circumstances must be 
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found to exist, but any one of them will support 
the required jurisdiction ; first, the domicil of the 
defendant in the suit must be within the terri- 
torial jurisdiction of the court ; secondly, the 
subject of the suit must also be within it ; and 
thirdly, the partnership contract must be entered 
into, or be to be performed within that jurisdic- 
tion. Coohney y. Anderson 32 L. J.. Ch. 805 ; 

1 In . K. 77 ; 8 Jur. (N.s.) 1220 ; 7 L. T. 491. 
Affirmed 82 L, J., Ch. 427 ; 9 Jur. (In.S.) 736 ; 8 
L. T. 295 ; 11 W. R. 629 ; 2 N. R. 140— L. JJ. 

Where, therefore, a plaintiff when residing 
here filed a bill against the defendants, who -were 
all domiciled in Scotland, to obtain a decree for 
the administration of the trusts of a Scotch deed 
relating to a mining partnership in Scotland, so 
_ that no one of the requisites, neither the forum 

domicilii, nor the forum loci rei sitm, nor the 

forum contractus, existed, a demurrer to the bill 
for want of equity was allowed. The circumstance 
of the ordering of service on the defendants out 
of the jiirisdiction, and of their not moving to 
discharge such order : — Held, not to affect their 
right to demur. Ih. 

Two Portuguese subjects carried on business 
in partnership in one business at Lisbon. One 
of them carried on his own business at the same 
place, and the other carried on Ins own ))usiness 
in London. The Portuguese resident was also 
agent at Lisbon for the other in another business. 
The partnership was dissolved, and the Portu- 
guese resident came on a visit to England, 
whereupon the other filed a bill for accounts, 
and obtained a writ of ne exeat regno against 
him. Upon a motion to discharge the writ : — 
Pleld, that the question of debt or no debt must 
foe governed by the law of Portugal alone ; and 
it not appearing with sufficient clearness tliat a 
debt existed, and the plaintiff having omitted to 
state that the debt, if any, Nvould be endangered 
by the departure of the defendant, the writ -was 
discharged. Vanzeller v. yanzellei\ 15 Jur. 115. 

Patent.] — Foreigners in this country, as well 
as British subjects, are liable to actions for the 
injury done by their infringing upon the sole and 
exclusive right granted by the Crown to patentees 
of inventions, in conformity with the law and 
constitution of this country ; and the powers of 
the court of eqiiit}^ which are founded on the 
insufficiency of the legal remedy, must foe 
enforced against them as well as against British 
subjects. Caldwell v. Van Vllssenffen^ 9 Hare, 
415 ; 21 L. J., Ch. 97 ; 16 Jur. 115. ' 

Trade Mark or Description.] — A foreign 
inanufacturer has a remedy by suit, in this 
country, for an injunction and account of profits 
against a manufacturer here who has committed 
a fraud upon him by using his trade mark for 
the purpose of inducing the public to believe 
that the goods so marked are manufactured b 3 ^ 
the foreigner. Collins Co. v. Brown ^ 3 Kay & J. 
42.8 ; 8 Jur. (N.S.) 929 ; 5 W. E. 676. 

This relief is founded upon the personal injury 
caused to the foreigner by the defendant’s fraud, 
and exists, although he resides and carries on 
, his business in another country, and has no 
/ establishment here, and docs not even sell his 
goods in this country. Ih. 

dSemblc, a person on whom an injury is 
fraudulently committed may have a remedy in 
the courts of any country where the fraud 
nccrn’H, and even although he is at the time an | 
alien enemy. Ih. j 


An alien can in the courts of this country 
sue to restrain the fraudulent appropriation of 
his trade mark, although the goods on which 
such trade mark is affixed are not usually sold 
by him in this country. Collins Co. v. Beeves^ 4 
Jur. (iT.S.) 865 ; 6 W. R. 717. 

- Copyright.] — See Copyright. 

Preserving Property in Medio.] — Where 
courts of {Scotland have power to preserve 
property pendente lite instituted there, this coui*t 
has no jurisdiction to that end. Crulkshank v. 
Bo ha?‘ls, 6 Madd. 104. 

A person holding by the warrant of her 
majesty the office of judicial assessor - to the 
native princes, and being also chief justice of 
her majesty’s dominions on the Gold Coast of 
Africa, took possession of the persotial effects 
of a British subject who died intestate, domi- 
ciled at Cape Coast Town, in Africa, and claimed 
to be the official administrator of these assets by 
usage, in his capacity of judicial assessor, and 
as such to be entitled to 7| per cent, commission 
upon them, tie afterwards transmitted j)^^Tt of 
the assets to this country to be sold, and the 
proceeds carried to the account of the intestate’s 
estate, and came to this country himself on 
leave of absence for a short time. The father 
of the intestate, being his sole next of kin, 
obtained letters of administration to him in 
England, and tiled his bill against the judicial 
assessor foi* administration, and for a receiver. 
And upon motion for a receiver in the suit : — 
Held, that the Court of Chancery had jurisdic- 
tion to sustain the application, as the assets and 
the judicial assessor were both in this country, 
whatever might be the nature of his antliority ; 
and that, theiu being the danger of his taking 
the assets again out of the jurisdiction, although 
he miglit be the [)roper representative of the 
intestate in Africa, a good case was made for the 
ap[)ointa 2 ent of a receiver. Hercey v. Fitzfatrwli.^ 

1 Kav. 421 : 2 Eq. E. 444 : 28 L. J., Ch. 564 ; 

2 W.‘E. 888, 865. 

An inquiry as to the nature and extent of 
the jurisdiction exercised by her majesty at 
Cape Coast Town, in the administration of 
personal estate of persons clying there intestate, 
and the manner of exercising such jurisdiction, 
directed to the Colonial Office, under the pro- 
visions of 6 & 7 Viet. c. 94, Ih. 

But a motion that the defendant might pay 
into court proceeds of assets in his own hands 
was refused. Ih. 

A company of shipowners, on whose behalf 
the defendant, as their broker, had effected 
policies, hafi instituted proceedings in a com- 
petent court in Genoa against the defemlant for 
an account, to which suit he had appeared, and, 
before final decree in the foreign court, he com- 
menced actions in England against the insurers 
upoti one of the policies which had resulted in a 
loss : — Held, that it was competent for the com- 
pany to file a bill to restrain the action, and to 
have a receiver of the policy-moneys pending 
the foreign litigation. Tmnsutlanlic Co. v. 

Johns. 604 ; 6 Jur. (N.s.) 582. But 
see as to the first point, v. Bd wards, 8 

Swanst. 703 ; 19 E. E. 289. Venmny v. Lloyd, 1 
De G. F. & J. 193 ; 29 L. J., Ch. 152 6 Jur. (N.s.) 
81 ; 1 L. T. 277 ; S W. R. 117. Hyman v. mini, 
24 Ch. D. .531 ; 49 L. T. 376 ; 32 ‘W. E. 258—0. A. 

j stakeholder.] — A fund belonging to foreigners 
j out of the jiirLsdiction was by arrangement 
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anion," tlieni sent by A., one of their number, 
to Ein dish agents for distribution among the Aiti 
persons entitled. A., having endeavoured to get 3 uri 
bacik the fund and misapply it, one of the sold 
foreigners filed a bill to restrain the misapplica. sue 
tion mid for the administration of the fund. A mei 
plea to the jurisdiction by the English agents pau 
disallowed, aithough the fund was not so invested he 
as to enable the court to order serpce on the the 
defendants abroad. Cc 7 itral BaUroad aitt 

in// Co. of Georgia v. % H. k. M. 4oLt, foi] 

11 Jur. (k.S.) 258 ; 12 L. T. 73 ; 13 W. 

When a bill is filed against a stakeholder m 6/^ 
this countiy, and against persons out of the J V 
iurisdiction, 'whom the plaintifl: cannot serve, . 
owing to the nature of the property, if the the 
plaiiitifi: uses his best endeavours to bring them hai 
in, b,Y aiving them notice of the proceeding>, tin 
and tiiey refuse to appear, the fund will be dis- 
tributed in their absence. Ih. _ ' 

The Ck)urt of Chancery will not entertain a 
suit ■with respect to a foreign contract, in which til 
the pai’ties are foreign subjects, and the subject- wl 
matter is in a foi'eign country, although the m 
plaintiff’s claim is in respect of moneys in the 'th 
r)ossession of a second defendant as stakeholder in 
and who is within the jurisdiction. Mafthaeiy. la 
Golifxno 43 L. J., Cli. 533; L. R. 18 Eq. 340; gi 
30 L. T. 455 ; 22 W. H. 700. 

Actions relating to Lands Abroad.] — This 
court having jurisdiction in iiersonam, upon an 
equity arising out of transactions concerning a 
laiKh abroaci', particularly if in the British li 
dominions, a purchase of an estate in the West p 
Indies by a creditor under his own execution n 
Avas nijon the circumstances held, only a security q 
for the debt, the exyienses of the_ proceedings and 8 
incumbrances jiaid by him, with interest and a 
subject thereto a reconveyance was deereccl. a 
Crmutou'R iLord) v. JoMdon. 3 Yes. 170 ; 3 d 
R. R. 80. 

c 

Specific Performance.] — The court will sped- 1 
ficallv enforce against a foreigmer a contract of t 
sale iii.ade abroad, if the subject-matter of the 
contract is within its jurisdiction. Hart v. 1 
Jlerwif/. 42 L. J., Ch, 457 ; L. R. 8 Ch. 8G0 ; 21) t 
L. T. 47 ; 21 W. R. 663. - 

Therefore, when a contract wns made abroad t 
for the sale of a foreign vessel to he delivered ^ 
in this country, the court granted an interim 
injunction to restrain the removal of the ship J 
from an English port, allowing substituted i 
service of the notice of motion on the captain. Ih. 

Eclating to Land Abroad.]— A contract 

hot ween domiciled Englishmen’ relating to 
iuniiovahle property in a foreign country is 
governed hv English law, and is therefore cog- 
nisable by the courts of this country, although 
it has heem adjudicated upon by the courts of 
tlie eouiitrv in whicli the estate is situate. Good 
V. Good, 33‘^Beav. 314 : 3 N. R. 275 ; 33 L. J., Ch. 
273 ; D Jur. (N.iS.) 1335. 

A. and B. were entitled to real estate in Chile. 
A., who was residing there, wrote to B. in this 
countrv, offering to purchase his interest in the 
property. B. replied in terms which, would 
warrant A. in concluding that he had accepted | 
the offer. Nothing further was done on either 
side during a period, of thirteen yeans to ratify 
« or annul the •contract Held, that ,B. was barred 
by lapse of time from disputing the existence of 
the contract. Ih. ■ ■ 


Against Purchaser with Notice,] — 

Although a purchaser to whom land out of the 
jurisdic^tion of the court has been agreed to be 
sold by a person within the jurisdiction, ina} 
sue him for a specific performance of the agree- 
ment, or may possibly enforce a lien for inoiiey 
paid by the plaintiff on, account of the price, 
he cannot sue here a third person to whom 
the vendor has afterwards sold the 
although such third person had iiotice ot the 
former contract, there being no privity or con- 
tract before the two purchasers, ^orn^j. 
Chamhres, 3 De G. F. & J. 583 ; 7 Jur. (N.S.) 689 ; 
9W. R. 794. • 

Nor will the court interfere if the mattev is 
the subject of litigation in a foreign court which 
has the means of deciding upon and enforcing, 
the rights of the parties. Ih. 


Delivery of Title Deeds.] — A contract 

was entered into at Boulogne, where the plain- 
tiff was resident, between him and the defendant, 
who was resident in Ireland, for the sale of land 
in Ireland. A receiver had been appointed by 
the Irish Court of Chancery. A bill was filed 
in this country asking that certain deeds re- 
lating to the property might be ordered to he 
o-iven up. A plea by the defendant that the 
court had no jurisdiction was allowed. Blalts v, 
BUiUe, 18 W.'R. 944. 

Trusts.]— An English lady married in England 
a domiciled Bcotchnian and a settlement in the 
Eindish form was executed. The settled pro- 
perty was wholly in England, und the trustees 
rosided in, England. The marriage was subs^e- 
qncntly dissolved for the wife’s adultery, by the 
Bcotclv court. The cfliect of such a dissolution, 
according to Bcotch law, is that _ the person 
against whom the decree is made is treated as 
i dead for the purposes of the marriage settl(> 
ment, and the question arose whether Scotch 
or English law was applicable. ^The Inisband 

- brought an action in. Bcotland, in which the 

- trustees were nominal plaintiffs, for the con- 
‘ struction of the settleme.nt ; another action was 

brought in England" by the wife for the 
) admiriistration ot the trusts of the settlement : 

— Pleld, on motion by the wife to stay the 
1 Bcotch action, that, under the circumstances, it 
1 was more convenient that the questions should 
:i be decided in the English action ; and that the 
1 husband and trustees must therefore be re- 
il strained from jn'oceeding with the Scotch action. 
). Ilearfi v. Glanvlllo, 48 L. T. 3i)6. 


Esstraining Proceedings in Foreign Courts.] 

—If the circumstances of a case arc such p 
would make it the duty of a court of equity^ in 
this country to restrain a party from iiist.ituting 
proceedings in another court here, they will also 
warrant it in imposing on him a similar restraint 
^Yith .rcgai-d to proceedings in a foreign, court. 
Carroti IroR Go. v. Jfaelaiom, 5 FI. L. Cas. 416 ; 
24 L. J., Ch. 620 ; 3 AY. R. 597. 

File fact of a foreigner having property in 
this country, enables a court of equity here to 
make effectual an injunction issued to him, hiit, 
especially in the case of a foreigner who seek^ 
no 'assistance from the courts here, the issuing of 
such injunction ougdit clearly to be shewn to be 
require(l as conducive to justice. J h. 

AVhen there is a plain equity in favour of an 
' injunction, and the I'cpresentativcs of the real 
; and personal property, who seek it, are in this, 
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the court will grant it, and restrain proceedings 
in the courts of a foreign country. I Ik 

In such a case the court will decide upon a 
consideration of all the circumstances and 
require parties here to take or direct such steps 
in a foreign court as the ends of justice require. 
Ib. 

The particular provisions of the foreign law 
applicable to a transaction, proceedings as to 
which in a foreign court are thus restrained, 
must not be regarded. Ib. 

Ah incumbrancer on immovable property 
situate in a foreign country, who has instituted 
legal proceedings in that country for the purpose 
of enforcing his rights, will not be restrained by 
injunction from prosecuting such proceedings, 
even though the mortgagor is a company in 
course of winding up, at all events if the party 
seeking to restrain, him may appear before the 
foreign tribunal and assert his rights. 3Ioor v. 
A7U/io-Itallan Bank, 10 Ch. D. G81 : 40 L. T. 
620 ; 27 W. R. 652. 

Injunction to restrain the defendants from 
suing in Ireland upon a bill of exchange given 
by the plaintiff for a gambling debt under the 
circumstances continued. Jurisdiction of the 
Court of Chancery to stay the proceedings of 
parties in foreign courts. Port firling ton QjordI) 
V. Stnilby, 3 Myl.'&: Iv. 104 ; 4 L. J., Ch. 241. 

If the proceedings in a foreign court will 
enable this court more satisfactorily to dispose 
of the question between the parties, this court 
will permit such proceedings to go on to an 
adjudication ; but it will not give such per- 
mission, where the adjudication of the foreign 
court between the parties there, whatever it 
may be, will not preclude the question which 
the plaintiffs in this court may think proper 
to raise against the plaintiffs in the proceedings 
in the foreign court. Jlnnhiry v. J3 unbury, 1 
Beav. 318 ; 8 L. J., Ch. 297 ; 3 Jur. 644. 

Where the title of a party does not turn on 
the law of a foreign country in the first instance, 
though it may ultimately, but on a preliminary 
question, wdiich this court is not onl}" as com- 
petent as the foreign court to decide ipjon, and, 
according to the position of the parties, much 
more competent, inasmuch as this court has all 
the parties before it, this court will not allow 
the proceedings in the foreign court to go on, 
involving the same question, with the chance of 
the two courts arriving at opposite conclusions. 
Ib. 

The courts in England will not, unless there is 
equity to justify them in so doing, interfere to 
restrain by injunction proceedings taken in a 
foreign court. Mere hardship or inconvenience 
is not sufficient to justify such interference. 
Sect. 25, sub-s. 8, of the Judicature Act, 1873, 
does not alter the former practice as to injunc- 
tions, but is only intended to do awa}^ with 
certain technical objections. Fletcher v. llocl- 
ger,% 27 Mh E. 97—0. A, 

An injunction was granted to restrain the 
plaintiff from prosecuting a suit, not brought to 
a hearing in Ireland, the subject-matter of that 
mit being the same as that of a suit instituted 
in the Court of Chancery, and in which that 
court had pronounced a decree refusing tire 
relief sought by tlie plaintiff. Booth v. Leycester, 

1 Keen, 579. * ^ | 

Injunction to restmin proceedings in the 
court of session in Scotland, dissolved under the | 
circumstances. Kennedy v. Camlliif (Ahr/), 2 I 
Swanst. 313, 



Whether property is to be administered ■ 
according to the English or Scottish notions, 
of equity, is dependent on the national character 
of the parties and the property to be affected 
by the decree. A/c 

The Court "of Session is a court of law and of 
equity. Ib. 

The Court of Chancery in England has no 
power to restrain an Irish creditor for proceed- 
ing to recover his claim against the estate of an 
intestate deceased debtor, domiciled and leaving 
property in Ireland. An Irish creditor cannot 
be compelled to prove his claim in England, or 
to forego his rights to recover in Ireland, he 
being in no privity to the English suit. Browne 
V. Boherts, Iv. E.‘ 5 Eq. 540; 19 W. B. 115— 
Ir. Ch. App. 

Where Semedies in English and Foreign 

Court are not identical.] — The Court of Chancery 
will interfere by injunction to restrain a plaintiff 
from prosecuting two distinct suits in different 
courts for the same object, either in this ora 
foreign country. But a plaintiff may carry on 
proceedings in one court to establish a demand, 
and in another court to olffain security, which 
the former court is unable to give iiim, for 
what should be found due to him. Wedder- 
burn V, Wedderburn, 4 Myl. k Or. 855 ; 9 L. J.., 
Ch. 205 ; 4 Jur. 661. Affirming 2 Beav. 208 ; 4 
Jur. 66. 

Plaintiffs had obtained a decree for an account 
in the Court of Chancery in England, agaiiist^ 
defendants, some of whom resided in Scotland, 
and had estates there. The plaintiffs then 
instituted proceedings in the Court of Session 
in Scotland, for the same }:)nrposes as the English 
suit, and also to obtain a lien on the Scotch 
estates of the defendants. The Court of Chancery 
granteil an injunction, on the application of 
the defendants, to restrain the plaintiffs from 
proceeding with the suits in. the Court of Session, 
except for the purpose of procuring security for 
what might be found due to them. Ib. 

There is no prima facie inference that the 
bringing a.n action abroad, during the pendency 
of an action in England in which the matters in 
dispute can. be deteiMnined, is vexatious, since the 
course of procedure in the foreign forum may be 
such as to give to the party invoking the assistance 
of the foreign forum, advantages of which he is. 
entitled to avail himself, and the burden lies on 
the part}" disputing the right to bring the foreign 
action to prove that it is vexatious. Hyman v. 
IMin, 24 Ch. D. 531 ; 49 L. T. 376: 32 W. 
258— C. A. 

An injunction granted on terms, to I’estrain 
proceedings instituted in Demerara to recover 
real estate there, and an order made for a 
consignee and inariager of the estate and 
produce ; it appearing to the court that there 
were many other (questions between the parties, 
connected with the estate, which could he more 
conveniently determincfl together in this country. 
Bmibwry v. Bunbury, 1 Beav. 318 ; 8 L. J., Ch. 
297 ; 3 Jur. 664. 

Before this court intcr})Oses u].)on an inter- 
locutory application to stay proceedings in a. 
suit by reason of a decree or judgment in a 
foreign country, it must be satisfied that the 
foreign decree or judgment does justice and 
covers the whole subject of the suit. 0.1 ell v. 
Be Page, 2 Be Gr. M. k G. 892. Beversing r> • 
De G. k Sm. 05 ; 21 L. J.. Cffi. 501 ; 16 Jur. 1134 ; 

1 W. B. 18. 
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A motion to stay proceedings pendins^the | pendmg^ proce^ 

deternimatiori of proceeclmgs in ^ tlie real estate—if she could do so 

refused, tlierebj portions ot the ^Wout proceeding as to the personal estate; 

to which the defendant was by Turner, L.J.', that the order ought not to 

TFv■ 7 .sn?r\^i^^rr^zwfi,L.B.lahq.d 6 ^ , ^ 6 L, . • varied, the appellant not having shewn 

Before Decree for Administration. J—A ^JIopeY. Carrieg}^ 

testator domiciled in England ga\;n his leal a ^ 1 Ob ;12() ; 12 Jur. (N.S.) 284 ; 14 L. 1. 

personal property, situate m England and 

Icotland, to be divided between two ot his sons, 1 ^ chartered in Scotland for the 

and appointed his three sons f^ecu^' m4iSne ol iron. Its manufactory and ehief 

will was proved m England oy ^ office of mana‘^ement were there, it had agents 

At the death of the testator the the^ale of the goods in different parts ot 

of the residuary legatees, was indebted to c ^ 

insurance company carrying on business ii countries A., a large shareholder in the 

Scotland and England, who obtained ]udgment _ ■ ^ possessed of real and personal 

in an action Scotland against such ^ ^d ami Scotland, was the 

proceeded in Scotland against the - companVs agent for the sale of goods in London, 

to arrest the amount m their hands, to whom the Lqs^doiniciled here. AVhen he died, he made 
indebted son was entitled. Tlie court, upon it « ^ ^ Eindish form, and appointed as his 

executors undertaking to obtain forthwith an were resident in both 

administration decree in England, giautul ai ‘ , ,,.j™ . ^.jg hei,. -was one of these persons, 
injunction to restrain the proccrfings m bcotland t ^ ^ ^ ^ succeeded him in 

against the executors. _ the M .n agenol of the countiy. Probate of 

L. J., Ch.^225 ; L. E. o Kq. lio ; 1 - L. 1. dd. , the 

lb W. II. 272. executors as thought fit to apply to the 

After Decree for Aamimstratioii.]-After eleoltlou rf^tL^’wiU.' Tn 

a decree for administration ot a testator s estate conhu^^^^^^^^ instituted in the Court 

in England and Ireland, an I’lcumbiancci np^ ^ Cliancerv, and the usual order for a general 


the Irish estate having come in and proved ms of the debts and assets made. After the 

debt, restrained from proceeding m a creditor ‘ this order the company took proceedings 

suit instituted by him in the in the Scotch courts against the real and personal 

in Ireland, receiving the costs up to the ^ testator in Scotland. Notice ot an 

his having notlco of tho decree amUTO the g^it of the executors, was 

costs of tlm appheatm^^^ v. if? i -J company’s agent in London and 

Jac. {)4b , .£.> n, xv. i-t. _ . comDaiJv’s manager in Scotland; the 

The court will not compaiiv did not appear, and the injimction was 

restrain a foreign creditor resident abioad ti ^ P^i}. oompaiiy then moved to dissolve the 

suing for his debts in the courts ot h s owii “• X order was made :-Held, that 
.country, although a decuee has beeii inaile he o d jjjO„i(.tioii could not bo maintained. Ctirruii 
for the administratioii ot the estate ot the debto; , ,, .o, 5 h. L. Cas. 41 6 ; 24 L. J., 

and the foreign creditor has come m under the ,j.^y g ’ Aiiil .iW the further litiga- 

decree, and hied evidence to piove Ins ” j between the same parties, nom. 31avlare.n 
the administration JstaMu. v. Catron O;., 

T. Crojton, 49 L. J., C4i. OSJ , lo Oh. U. oJt , -J l. j,. ch. 332 ; 25 L. J., Ch. 

"W . B. 169. _ T • 1 'aT’T • 9 Tnv Tv 49 

The court has no powei' to restrain an Irish administration suit 

creditor from proceeding to recover his cUuu * executors which directed an account of 
against the estate of an intestate deceased debto " ‘^1 an inquiry as to incum- 

« =3s“,; " 

SS Ww 1 ■ ili ““ wind. 11» nnoento.. dU no. diop.to 

foreign ])i‘opCTty so far only as he could dispose 900 , W . B. -.11. 

of it accoi'diiig to the law' of the country wdiere Tmat TIppA 1 Trustees for 

it. was situate. A decree was made in England L eVAtion 

for the administmtion of his estate. Subse- creditors, atter ^ ^ iii 

fluently one of his eliildron instituted proceed- restrained trom piooeedinp m a , 

ings in ’the Netliorhmds, for the administration of Chancery ™ 663 I 22 

of both his real and personal estate in that Ilarrtwn ^. (xuriity^ 2 Jac. t . j 

country. iStuait,V.-Ch, made an oivler restraining IL 

the prosecntioii of the pending proceedings in n rn a-p rivinooTv 

the Netherlands, and the taking any other pro- — ; Bankruptcy.] i i,qb„iption at the suit 

ceedings there as to the personal estate. On l\as]urisdmtion to grant an 
c appeal from this oivler:-~-Held, by Knight Biatc^ o the asignees of 
L.J., that the order ought not to have absolutely oblipe under a 

restrained the appellant from canying on the! bankrupt before Ins bankiuptc}, tiom .proceed 


:. I... h,. 






313 INTEENATIONAL hAM—JiirisdiGtion of English Courts. 314 

ing in the Court of Session in Scotland, to obtain Scotchman, and a settlement in the English 
payment of his debt out of a real estate in form was executed. The settled property was 
Scotland belonging to the bankrupt at the date wholly in England, and the trustees resided in 
of the bond, and thereby charged with the debt; England. The marriage was subsequently dis- 
but it will not exercise that jurisdiction, if the solved, for the wife’s adultery, by the Scotch 
circumstances of the case render its interference court. The effect of such a dissolution, according: 
unadvisable, as if the question between the to Scotch law, is that the person against whom 
parties might, upon the whole, be . more con- the decree is made is treated as dead, for the 
veniently litigated, and wnth a more conclusive purposes of the marriage settlement, and the 
result there than here. Jones v. GeMes, 1 Ph. question arose whether Scotch or English law 
72-1; 14 Sim. 606. was applicable. The husband brought an action 

Where a debtor became bankrupt in England, in Scotland, in which the trustees were nominal 
having real estate in = Scotland Field, that this plaintiffs, for the construction of the settle- 
state of circumstances gave no jurisdiction to ment ; another action was brought in England 
the Court of Chancery to restrain a creditor who by the wife for the administration of the trusts 
had not proved under the bankruptcy from pro- of the settlement : — Held, on motion by the 
ceeding in an action against the assignees in wife to stay the Scotch action, that, under the 
Scotland, for the purpose of recovering out of circumstances, it was more convenient that the 
the real estate there an amount equal to the questions should be decided in the English 
dividend which would have been payable upon action ; and that the husband and trustees must 
the debt. The grounds on which the Court of therefore be restrained from proceeding with 
Cliancery restrains creditors from proceeding the Scotch action. Ileaioi v. GlarivUle, 48 L. T\ 
against an executor after a decree for administra- 356. 
tion do not exist in such a case. Pennell v. Roy^ 

3 He G. M. & G.JL26 ; 22 L. J., Oh. 409 ; 17 Jur. Other Matters.] — The plaintiff, W. A., a. 
247 ; 1 W. Pt. 237. domiciled Scotchman, throinrh his srockbroker in 


3 De G. M. & Ct.JL26 ; 22 L. J., Oh. 409 ; 17 Jur. Other Matters.] — The plaintiff, W. A., a. 
247 ; 1 W. Ft. 237. domiciled Scotchman, through his srockbroker in 

_ , ... - England, had various transactions for the feigned 

1 Action after Action for p^^j.^hase and sale of shares and stock in railway 

Eedemption.] ■Injmictaon to stay piroceedmgs and other companies ; it was never intended that 
on bdl to foreclose in foreign court, redemption ^hey should be completed by delivery of the-, 
being in progress in Court ot Clmncery here, stock, being merely time bargains, a gambling 
granted. Leeljorjl^ v. Jienihle^ \ ».im. tSc b. / ; tb^. difierences between the prices at which the- 
1 L. J. (O.S.) C.n. o ; 24 h. h. 143. shares or stock were nominally purchased and 

Jurisdiction upon a Contract concerning an The brokers obtained from W. A. a deposit 

Estate in a Colony.]-But the question upon the any balance, 

construction of the contract, for a security bv which nnght be due to them, ancHal^ 
wav of mortnao-e. havincr been before a comt of IP. England ami 


Jurisdiction upon a Contract concerning an i he brokers obtained from . A. a deposit 

Istate in a Colonv.l-lhit the nnestinn nnoa the certain shares as security for _any balance. 


of fraud being merely general and denied, an uxu la u u.scuatge. 

injunction was refused. WhHe v. HuU, 12 Ves. 

391 • 3 P P 394. Mgainst him iii the sheriit s court in bcptlaiid' 

' ’ for the balance, and arrested his -goods there, 

Action respecting Testamentary Disposi- ^ commission was issued for the purpose of 

tion.]— A., an English ivoman by birth, inter- evidence in England. W. A. then fflod 

married with B., a natural-born Italian subject, Ins bill in England, asking discovery, and for an 
and domiciled in Italy. In 1865, she being then aoeouiit, and for an injunction to restrain the. 
domiciled in England, and some years prior to ‘lefciidants from proceeding with the action la 
her marriage made a will, and appointed the Scotland, at the .same time offering to pay what 
plaintiff (her brother) e.yeciitor thereof. After "’as ilue. and submitting all his property in 
her death, which happened in Italy, in 1873, a Scotland, subject to the arrestments, to th& 
contest arose between her executor and her jri-risdiction of this court. Upon general 
husband (the defendant) as to the yalidity of the demurrer to the bill ; Held, that the illegality 
will. An agreement of compromise was come to of the transaction could not be then oonsidoroil ; 
between than, and in pursuance of it the plain- that it was no gromul for stopping the proceed- 
tiff obtained probate of the will in common ings in a foreign court ; that from the allegation, 
form. Ill 1878. the defendant produced an that evidence of the transactions could not, by 
allcMd holographic will of his deceased wife, the law ot iScotlaiid, be received in the sheriff’s, 
which boro date Decombor. 1872. and rcvokeci co“'t from the plaintiff and the defenilants, 
the earlier will. Thereupon the 'plaintiff com- ‘here was ground to suppose that complete 
menced a suit in this court, claiming probate in B'sticc could not be done there. The demurrer 
solemn form of tlic will of 1865. The defendant therefore, ovoiTuled, and the costs were 

appeared under protest, but tiled a defence and made costs in the cause. Mttdie v. Sims, 23 
counterclaim, setting U]) the alleged will of L. J., Ch. ] 61 . ^ 

1872: and he at the same time coiiinieuccd a Injiinctioii granted on interlocutory applica- 
suit for a decree aflinnine its validity in the tion in court of chancery in Ireland to restrain 
Civil and Correctional Tribunal of Haplos. In proceedings at law there, is not of itself sulhcioiit 
these eircumstanoes. the court refused to grant ground to obtain injunction in this court to 
an injunction restraining the dofond'ant from restrain proceeding on same matter in Kings 
proceeding with the Italian suit. Diwltiim v. Bench here. But a linal judgment might liave 
Simimfitti, 50 L. J.. B. 30 ; 44 L. T. 266 ; 29 W. B. Been otherwise. Jiall v. Storio, 1 Siiii. & b. 
228— C. A. ' ' 210 ; 1 L. J. (O.S.) Ch. 214 ; 24 R. R. 170. 

E, contracted to let a house and moor in Bcot- 

On the Ground of Convenience.] — An land to the plaintiff for the months of Augusi 

English lady married in England a domiciled and September, at the rent of 800k i and af ter- 




- f . ' 





INTEENATIONAL IjKSR— J urisdiction of English Courts. 


wards let it at the same rent to B. In August 
the plaintiff filed an original hill against E. and 
B. for specific performance of the contiAct, and 
obtained an injunction restraining B. from taking 
possession. This injunction was dissolved on 
appeal ui)on the terms of B. paying the ^OOl. 
into court. In September E. commenced an 
action of reduction in a Scotch court against the 
plaintiff to obtain the rescission of the contract. 
In October the plaintiff amended his bill, and 
iiKAnd to restrain E. from prosecuting the Scotch 
action: — Held, that the order made on the 
appeal had in effect decided that the Court of 
Chancery was the proper tribunal to decide the 
•question, and an injunction was granted accord- 
ingly. Oaheletj v. Ilamsat/, 27 L. T. 715. 

c. CoMMON-LAtY Courts. 

i’oreign land^ — Trespass.] — An action for 
damages and trespass to land situate in a foreign 
country, founded on a disputed claim of title to 
such land, cannot be tried in the courts of this 
country, Uritish South Africa Co. v. Corn- 
par Jiia dr Jlogaoihiquc, (KIL.J., Q. B. 70 : [180:i] 
A. C. 002 ; 6 E. 1 ; 09 L. T. OOI—H. L. (E.) 

Ord. XXXVI. r. 1 (R. S. C. 1883), which 
.abolishes local Ycnues, is a rule of procedure 
ordy, and does not affect the jurisdiction of the 
•courts of this country. The Judicature Acts and 
Eules deal wfitli procedure only, and do not 
•confer any new right of action, lb. 

Use and Occupation.] — The plaintiff and 

.defendant companies were proprietors of lines of 
railway in a foreign state, and of offices in this 
•couTitry. The plaintiffs sued for use and occupa- 
tion of their statioii in the foreign state, by the 
defendants, who stated in defence that the 
two com})anies were both concessionnaires of the 
foreigii slate ; that the station was built upon 
lantr granted by that state : and that by the 
.express ])rovisions of the laws of that state 
powers of adjusting all rights arising out of the 
respective claims of the two companies were 
vested in the government of that state : — Held, 
that there was nothing in these allegations of 
the defendants to oust the jurisdiction of the 
courts of this country. Buenos AyreH Ity. v. 
lireat Xortliern By. of Buenos Ayres, 46 L. J., 
•Q. B. 224 ; 2 Q. B. f). 210 ; 36 L. T. 148 ; 25 
W. 11.367. ■ 

Recovery of Arrears of Rent-charge.] — 

An action of debt having been brought for arrears 
■of a rent-charge upon lands in Australia prior to 
the commencement of the Judicature Act : — 
Held, that the venue in such action was local, 
.and that it could not therefore be maintained in 
this country. WhitaheT v. Borbes, 45 L. J., 
<C. P. 140 ; 1 0. IV D. 51 ; 33 L. T. 582 ; 24 
IV. E. 241—0. A. 

Interpleader.]^ — :Semble, that a foreigner resi- 
dent a]3road is not within the Interpleader Act. 
JPatorni v. Camphdl, 12 M. & W. 277 ; 1 D. & L. 
397 ; 13 L. J., Ex. 85 ; 7 Jur. 1139. 

In respect of Torts.] — See ante, col. 295, 


( 1 . Submission to Jurisdiction. 

^ If a plaintiff domiciled in this country sees a 
British subject here in respect of, or to be released 
from, a money demand by the- defendant, and 


the defendant appears to the suit, this court will 
entertain it although the defendant may be 
residing abroad, amrthe whole subject-matter of 
the suit, ultra the mere personal claim of the 
plaintiff, may be in a foreign country and ont 
of the juriscliction of this court. Brum m and 
V. Briimmond, 37 L. J., Ch. 811 ; IS L. T, 
896 ; 17 W. E. 6. 

The court will not interfere by iiijunctioii to 
restrain a foreign creditor resitleiit abroad from 
suing for his debts in the courts of his own 
country, although a decree has been made here 
for the administration of the estate of the 
, debtor, and the foreign creditor has come in 
under the decree, and filed evidence to prove 
I his debt in the administration action. Boyse, 
In re, Crofton v. Crofton, 49 L. J., Ch. 689 ; 15 
Ch. D. 591 ; 29 W. E. 169. 

A policy was affected with an assurance 
compaii}" carrpng on business both in Edin- 
burgh and London, and after the death of the 
insured the insurance money was claimed, on 
the one hand, by a mortgagee in England, 
and, on the otlieiC by a trustee under a Scotch 
sequestration. The trustee raised an action 
in the Court of Session in Scotland, and the 
mortgagee instituted a suit in the Court of 
Chancery in England, each of them being a 
party to the litigation commenced by the 
other. An order was made in the suit for 
payment of the policy-moneys into court 
without prejudice to letters of arrestment 
which had issued in Scotland. By the decree 
in the suit an account was directed of what 
was due to the mortgagee on his securities, 
and he was declared entitled to a lien on the 
policy-moneys for what should be so found 
due. The trustee attended before the chief 
clerk on the taking of the accounts, arid on 
further coiisideratioii the moneys in court 
wore ordered to be paid to tlic mortgagee : — 
Held, on appeals by the trustee from the 
interlocutory order and decrees, that the 
appeals ought to be dismissed, the Lord 
Chancellor holding that the appellant had 
acquiesced in the decrees by attending before 
the chief clerk,- and the Lords Justices holding 
(dissentient c the Lord Chancellor) that the 
circumstance of the action in Scotland having 
been brought to an issue before the commence- 
ment of the suit ill tlie Court of Chancei'y v’as 
not a ground for refusing to make the order 
and decrees under appeal. Jlnmnq v. Lloyd, 
1 He G-. E. & J. 193 ; 29 L. J., Ch. 152 ; 6 Jur. 
(N.S.) 81 ; 1 L. T. 277 ; 8 W. E. 117. 

E. contracted to let a house and moor in 
Scotland to the plaintiff for the months of 
August and September, at the rent of 800Z. ; 
and afterwards let it at the same rent to B. In 
August the plaintiff filed an original bill against 
E. and B. for specific performance of the con- 
tract, and obtained an injunction restraining B. 
from taking possession. This injunction was 
dissolved on appeal upon the terms of B. pay- 
ing the 800Z, into court. In September, E. 
conmieneed an action of reduction in a Scotch 
court against the plaintiff to obtjiin the rescis- 
sion of the contract. In October the ].)laintiff 
amended his bill, and moved to restrain B. 
from prosecuting the Scotch action : — Held, 
that the order made on the appeal had in effect 
decided that tlie Court of Chancery was the 
proper tribunal to decide the question, and an 
injunction was granted accordingly. Oaheley v, 
Bamsey, 27 L. T. 745. 
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X. PEOCEDITEE. 

a . Pa'eties to sue ajtd to be Sued. 


T ). Lex Fori. 


Parties TO SUE axd to be Sued. Generally.] — Qnestions which resolve mto 

matters of piDcecliire are to be govemecl by the 
Power of foreigner, incapacitated Abroad lex fori. Seymotir y. Scott, 1 H. & C. 

from sning, to sue in English Courts.]— -The 209 ; 1 X. E. 129; 32 L. J.. Ex. 61 ; 9 Jur. (N.s.) 
courts of this country will not recognise a state 522 ; 8 L. T. 511 ; 11 W. E. 169^ — Ex. Ch. 
of disability not known to the law of this The rules of the lex fori, where a question is 
■country. A French subject adjudicated a “pro- raised between or by or against foreigners, are 
digal” by a French Court, though by French not to be applied to matters affecting the sub- 
law unable to sue without his “ Conseil Judi- stance of the remedy, hut only to inattei’s 
ciaire,” can sue in the courts of this country affecting the form. Co2)ey. I)oJt£Jiy, 2 I)c G-. kJ. 
independently. Ehrm v. IJe Valdor, 49 L. J., 614; 2?" L. J., Ch. 600; 4 Jur. (X.S.) 699 ; 6W.E. 
Ch. 261 ; 41 L. T. 791 ; 28 W. E. 346. ' 695. 

When a foreign rule is repugnant to the funda- 
Bankruptcy or Insolvency.] — It was proved mental principles of the lex fori, or when it is 
that two out of three pi’ovisioiial syndics may, contrary to religion or sound morality, the doc- 
by the law of Bh'aiice, sue to recover debts due to trine of comity ought not to he followed. .Fe/nton 
a bankrupt, and without the previous authority v. Livbuistone, 3 Macq. li. L. 497 ; .5 Jur. (x.S.) 

-of the Juge Commissaire : — Held, that they may 1183 ; 7 W. E. 671. 

so sue in this country uiiless the French law is If the adopt ionmf the law of the domicil would 
shewn to be contrary. AUtoiiY. Fundml, 1 C. occasioTi a prejudice to the rights of other states 
M. & E. 277; 4 Tyr.'751 : 3 I). P. C. 202; 3 L. J., and their citizens, or if it would contravene a 
Ex. 241. An(lsee .Z/^//5^^;'v.67c/«/,^?',4 M-A Sc. 828. prohibitory enactrnent, the comity of nations 
Held, also, that the act of the two syndics would not require its adoption. Ih. 
sufficiently implied the absence or want of con- 
sent of the third, without shewing his absence or Eight to Arrest Foreigner.]— One foreigner 
want of consent. Ih. arrest another in Enffiand for a debt which 

A fund in court represeri ting the share to which accrued in Portugal while both resided there, 
a person was entitled iii default of appointment tliough the Portuguese law does not allow of arrest ■ 
ordered to be paid to official assignee in his for clebt. DeU JIqaY. 1 B. & Ad. 284 ; 

insolvency, I)aHdwds Scttlemeut In re, g j e. B. 388. And see Yowiq v, 

■42 L. J., Ch. 347 ; L. E. 15 Eq. 383 : 21 W. E. 452. Wildcy, 4 L. J., C. P. 253. 

Laii\wn^ 8 Jl'rvsts, In 6o L. J., Ch. 9;) ; [1896] court refused to discharge a foreigner out 

1 Ch. 175; '<3L. T. o71; 44 W. E. 280. ^f eustody, on the ground that the debt for 

which he luul been arrested was the balance of 
Husband and Wife Partners in Trade.] — Where a demand, upon which the plaintiff had received 
.a husband and wife carry on trade as partners in a dividend, under proceedings in tlie country 
Spain, they cannot sue as such in our courts, nor whe].’e the debt was conti’acted similar to our 
maintain a joint action against persons resident o-^vn proceedings in bankruptcy ; though it was. 
in this country, to recover the amount of a | sworn by a competent person, that the law of 
balance due to the partncrshii) account, without j tiie foreign country did not warrant an arrest 
proof being given that by the law of Spain a mider such circumstances. Brett/dot y. Sando8, 
feme covert is permitted to trade; and it is 4 Scott, 201 ; 1 Jur. 182. 
doubtful whether an action could be maintained 
by both, even on such proof being given. Coslo 

■V. d,o Bernalcs, 1 Car. & P. 266 ; Ev: & Moo. 102 ; Statute of Frauds.]-— The contract moiitioned 
28 E. E. 775. " section of the Statute of 4 rands is not 

absohitely void if not ill writing, as required by 
Eepresentative of Beceased Person.] —When the statute, that sectio.ii relating to 
judgment has been obtained in a foreign court P^cedure, and not to the contract itselt tou- 
by the foreiitn administrator of a orodito? aa'ainst f q^ntly sudi parol contract, though made m a 
an English debtor who has since died, and whose "’here it is good and oaimble ot 

•estate was being administered in England;- cannot bo sued on m this 

Hold, that the foreign administrator could prove ' f "pq;- Ab'A 7' 
without taking out aii Eiiglish administration to j J" ^ ^ • 1'’ ^ ^ 

liis intestate. IlanuchoL In re, ILiodehol v. ' 

diacnirliol, L. E. 19 Eq. 81 ; 31 L, T. 566; 23' Statutes of Limitation.] — The law of a country 

W. E. 67. ^ 1 where a contract is enforced govern all questions 

A woman hceanie, by the law of France, donee , as to remedy and nioile of proceeding, including 
'Of the universality of tiio Miccession of her dc- ; those applicable to la[)se of timo. M‘i'yu8.wnY. 
ceased husband and was thereby entitled to all i Wy//b, -S f'h F. 121 — H. L. (Sc.) And see 
his property, claims and causes tii action, and; Cooper y. Widdeyrnre (^Bk rV), 2 Bear. 282 • 
hoeame personally lialile to liis debts. After liei- 1 Whei'e a claim is made in an adimhiistration suit 
ihnsband’.s death, she was coiiqielled to pay cer- j in England l.)y an Indian, creditor of the testator, 
tain hills of exchange (.m which lie was liable as • the English Statute of Llmitntiojis must he 
indorser. She thereupon took proceedings in i applied. Blnrli y, Finch, Yy L. J., Ch. 816 ; 35 
F.rance, and obtaine<l a judgment to recover the j L. T. 235. 

amount against the acceptor : — Held, that slie I Statutes of Limitation relate to matters of 
might sue upon this judgment in this country in | procedin’O, and therefore arc governed by the 
her own name, without taking out administra - 1 lex fori, or the law of the country in which the 
tioii. V(uw%(eVui V. Bouard, iS C. B. (N.S,) 341 ; action is brought. Jllinnce Bnnli af Simla v.^ 
3 X. E. 122 ; 33 L. J., 0. P, 78 ; 10 Jnr. (X.S.) Carey, 49 L. J., C. P. 781 ; 5 0. P. D. 429 ; 44 
566 ; 9 L. T, 582 ; 12 W. E. 128, 1 L P. 735. 


being enforced, cannot be^ sued on in this 
coimtrv. Beroiac v. Brown, 12 0. B. SOI ; 22 
L. J.. C. P. 1 ; 16 Jur. 1021 ; 1 W. E. 22. 

Statutes of Limitation.] — The law of a countiy 
where a contract is cnh^rced govern all questions 
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The law of prescription or limitation is a law i 
relatina; to procedure, having reference only to 
the lex" fori ; and where a court entertains a cause 
of action which originated in a foreigii country 
the rule is to adjudicate according to the law ot 
that country, yet the court proceeds according to 
the prescription of the comitry m which it 
exercises iiirisdiction. Iluehnaboye v. lidloohhoy 
MatMolmid, S Moore, P. C. 4 ; 5 Moore, Ind. App. 
234. 


Ship— Collision— Limitation of Damages.]— 
Sections 504 and 514 of the 17 & 18 Vict. c. 104 
limiting the damages to he recovered in cases ot 
collision, by reference to the value of the vessel 
doing the injury, and the freight, do not apply 
to a" collision on the high seas between toreign 
ships of which the owners are foreigners. 

V. Doherty, 2 De G-. & J. 614 ; 27 L. J., Cli. 600 , 

4 Jur. (N.k) 691) ; 6 W. K. 695. 

Where, therefore, two foreign ships, of which 
the owners were foreigners, came into collision 
with each other at sea. and a hill was hied 
by the owners of the ship inflicting the m]ury 
against the owners of the injured ship, for the 
imriiose of restricting, under the provisions ot 
the 17 & 19 Viet. c. 104, the liability ot the 
owners of the former ship to the value of such 
sliip and its freight, the court dismi^ssed, with 
costs, an appeal from the decision ot the \ ice- 
. Chancellor, allowing a demurrer to such bill. 10^ 
Qmnre, whether the demurrer would have 
been allowed if one of the two ships had been 
British, or if the collision had taken place in a 
British river or a British port. 1 h. 

e . Evidence. 


foreign law applicable in such cases, foreign law 
and ‘its application, like any other 
knowledge and experience m matteis ot which 
no knowledge is imputed to a judge, 
proved as facts are proved, by appropiiatc 
Ividence, i.e. by properly qualified witae^ 
or hv witnesses who can state trom then own 
knovdedge and experience, gained by study and 
practice,‘ not only what are the words _in whicli 
the law is expressed, hut also what is the pioper 
interpretation of those words, 
meaning and effect of them as applied to the. 
case in question. Ndmn {Earl^Y. Brid])ort (Lordd, 
8 Beav. 527 ; 10 Jur. 871. 

Witnesses, in giving their testimony on a 
foreign law. may, if they think fit, refer to laws 
or to treaties, for the purpose ot aiding tlieir 
memorv upon the subject of their examination ; 
but inVenera!, it is the testimony of the witness, 
and not the anthority of the law or of the text 
. writer, detached from the testimony of the 
. witness, which is to influence the judge, lb. 

An inquiry as to the nature and extent ot t,he 
^ iurisdiction exercised by her majesty at Gape 
J Coast Town, in the administration of personal 
E estate of iiersons dying there intestate, and the 
^ maimer of exercising such jurisdiction, diiectea 
1 to the colonial oflice, under 6 k 7 Vict. c. 94. 
1 Herreu v. Fitzpatrick Kay, 421 ; 2 Eq. ii. 444 ; 
- 23 L. 1 . Ch. 554 ; 2 W. B. 338. 


Proof of Poreign Laws.] — Foreign laws must | [ 
he irvoved as facts, if a (lucstion arises oji their c 
existence. Modyn v. Fabrif/as, Cowp. 174. t 
In an action founded on foreign laws properly 
hroufflit before the courts here, the}’' will receive i 
evidence of such laws, and give judgment t 
accordingly upon the contract. (Jraupord v. ] 
Witten, Lofft, 154 ; 1 Dough 4, n. 

The law of France, as to marriage, proved by 
the production of a hook, purporting to be 
published at the royal printing office, stated 
by oral testimony to he authorised to print the 
hiws of France by the government ; the hook 
also being proved by the same testimony to 
contain the law of France. Laeon v. ILiyyiio^, 

I D. Ih, K. D- ihS ; 3 Stark. 17 ; 25 E. B. 779. 

A professional or an official witness, giving 
evidence as to a foreign law, may refer to foreign 
law books to refresh his memory, or to correct or 
confirm his opinion ; but the law itself must he 
taken from ins evidence. Simex Pceraye, 11 
Cl. k; F. 85 ; 8 Jur. 703. 

A foreign written law may he proved by parol 
evidence of a witness learned in the law of that 
cniiritrv. De Bode (Ikcroni) v. 8 Q. B. 208 ; 

10 Jill-: 217. . T. ri' 

Wlien the question at issue in an English 
court is what is the foreign law on the subject, 
and an expert refers in his evidence to sections 
of llic foreign code, as supporting the propositions 
for which ’lie vouches, the English court may 
refer to anil construe those sections. Concha v. 

40 Ch. D. 543 ; 60 L, X.^ /98— G, A. 
But SCC3 (JocJix V. Pnrdciy, 2 Oar. & K. 369. 

As eases arise, in which the rights of parties 
^ litigating in English courts cannot be determined 
without ascertaining to some extent what is the 


Burden of Proof. ]-~Whcre reliance is 

placed upon a, dift’ereiice between the law of 
England aud the law of a foreign state, the party 
is bound, by witnesses or books of authority, tc» 
shew that there is such a difference. Smith v. 
Could. 4 Moore, P. C. 21 ; 6 Jur. 543. ^ ^ 

Locus regit actum is a canon of general 311ns- 
I piaidence, and must be assumed, in the alDsencP 
of contrai’y evidence, to apply to a s.Ystem ot 
foreign, law. GnepraUe v. Yourup 4 De^ Cr. k b. i . 

wlierc the cause of action accrues in fecotlaiid, 
and infanc}'’ is pleaded, the defendant must shew 
that iiifaiicv is a legal defence to that demand, by 
proving tlie law' of "that country in that respect. 
Male V. Bobo'tu, 3 Esp. 163 ; 6 B. B.. 823. 


Who competent to prove.]— The law' of » 

foreign country on a given subject may be proved 
by any person wlio (tliougli not a law’yer or a 
i)erson wTio, by reason of his having tilled any 
public office, may be ])resumed to be acquainted 
with the law') is or has been in a position to- 
render it probable that it would make himself 
acquainted wdth it. Vander Donclit v. Tbellum)/p 
8 C. B. 812 : 19 L. J., C. P. 12. 

Therefore, an hotel-keeper in London, a native 
of Bclgiuim who stated that he had forniciTy 
carried" on the hiisiucss of a merchant and com- 
missioner of stocks in Brussels, w’as permitted to 
prove the law' uE Belgium on the subject of the 
presentment of a promissory note maile in that 
country, payable at a particular place. Ib. 

A Boniair Catholic bishop, lioklirig^ the office 
of coadjutor to a vicar-apostolic in this comitry, 
is, in virtue of that office, to^ be eousidered as a 
person skilled in the matrimonial law' of Borne, 
and, therefore, admissible as a wfltness to la'ovc- 
that law'. Surrmc Peerage^ 11 Cl. & F. 85; 8* 
Jur. 793. 

An opinien of a Scotch advocate was in evi- 
dence. The judge considering that there W'as 
1 implied therein an opinion on a question of 
L Scotch law' raised in the suit, decided the ques- 
1 tioii on that evidence. Macdonald v. Ma.cdmaldi 
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41 L. J., Ch. 566; L. B. 14 Eq. 60; 26 L. T. 
685 ; 20 A¥. K. 739. 

On a trial for bigamy a woman was called as 
a witness, w4io stated that she was present at a 
ceremony performed in a private house in Scot- 
land, by a mihister of some religious denomina- 
tion ; that she herself was married in the same 
way, and that parties always married in Scot- 
land in private houses : — Held, that she was not 
a competent witness to prove the law of Scot- 
land as to marriage, and that her evidence did 
not prove the fact of a marriage. Reg. v. Pocey^ 
Dears. C. C. 32 ; 22 L. J., M. C. 19 ; 17 Jur. 120 ; 

1 W. B. 40; 6 Cox, C. C. 83. 

A Jewess may be permitted to give parol 
evidence of her own divorce in a foreign country, 
according to the custom of the Jews there. 
Ganer v. Lmmljorougli (Lady)^ 1 Peake, 18 ; 
3 B. B. 647. 

A witness whose knowledge of the law of a 
foreign country is derived solely from his having 
iStudied it at a university in another country, is 
Incompetent to prove what the la'w of that 
foreign country is. Brldow v. SeguevllU, 5 Ex. 
275 ; 19 L. J., Ex. 289 ; 14 Jur. 674 ; 3 Gar. & K. 
64. 

A witness whose knowledge of the law of a 
foreign country is derived solely from having 
studied it, is incompetent to })rove the operation 
nr effect of such law. Bonelli, In Gooch of, 45 
L. J., P. 42 ; 1 P. I). 69 ; 34 L. T. 32 ; 24 W. B. 
255. 

An English barrister practising in Canadian 
appeals before the privy council is not com- 
petent to give evidence as an expert as to the 
validity, according to the law of Canada, of a 
marriage solemnised in that country. Cart- 
wright V. CartiorigM, 26 W. B. 684. 

Foreign Contract in Foreign language.] — 

Where a contract is made in a foreign country, 
and in a foreign language, an English court, 
having to construe it, must first obtain a trans- 
lation of the instrument ; secondly, an explana- 
tion of the terms of art (if any) ; thirdly, evidence 
<of the foreign law applicable to it ; and, fourthly, 
•evidence of any peculiar rules of construction 
which may exist in that law ; and must then 
itself interpret the instrument on ordinary prin- 
ciples of construction. Bl Sora (^BucliesI) v. 
PUllips, 10 PI. L. Cas. 624 ; 33 L. J., Ch. 129— 
H. L. (E.) 

Question for Judge or Jury.] — P'oreign law 
and the construction of a foreign contract, just 
as much as the construction of an English con- 
tract, are matters for the decision of the judge, 
.after having the foreign law, or the language of 
.the foreign contract interpreted to him, by the 
•evidence of foreign experts, and are not in any 
case questions for the jury. Coghii v. Adamson^ 
43 L. J., Ex. 161 ; L. B'. 9 Ex. 345 ; 31 L. T. 242 ; 
.22 W. B. 658. 


d . Other Matters. 

Criminal Proceedings preceding Civil Eemedy.] 

— If hy the laws of a foreign state there is a civil 
remedy for a wrong done there, the fact that by 
those laws criminal proceedings must precede the 
•civil remedy there, constitutes no bar or defence 
to an action in this country. Seott v. Seymour 
iZard), 31 L. J., Ex. 457 ; 8 Jur. (N.S.) 568 ; 6 
L. T. 607 ; 10 W. B. 739, Affirmed on appeal, 1 


H. & C. 219 ; 1 B. 129 ; 32 L. J., Ex. 61 ; 9 
Jur. (H.S.) 522 ; 8 L. T. 511 ; 11 W. B. 169— 
Ex. Ch. 

Matter of Defence arising Abroad.] — To an 
action by a trustee of a Scotch bankrupt for 
money received by the defendant for the use of 
the plaintiff, as trustee, after the bankruptcy, and 
for interest upon money due from the defendant 
to the plaintiff, as trustee, forborne tathe defen- 
dant at his request, it is a good defence that there 
were mutual credits between the bankrupt and 
the defendant, and that, by the Scotch law, the 
trustee is only entitled to sue for the balance. 
Maefarlane v. Avrrts, 2 B. &; S. 783 ; 31 L. J., 
Q. B. 245 ; 9 Jur. (N.S.) 74 ; 6 L. T. 492. 

Pleading — ^Action on Bond — Executed Abroad 
informally.] — To an action on a bond the defen- 
dant pleaded that the bond was executed at 
Calais, in P'rance, where he was domiciled ; that 
certain forms in the plea mentioned were not 
I adopted on its execution, nor did he belong to 
I certain classes of persons therein described ; and 
that b}^ reason of the premises, by the law of 
France, the bond never was binding upon the 
defendant : — Held, that the plea was argumenta- 
tive, and inferential in its mode of stating the 
law of Ph’ance, and therefore bad. Benluim v. 
MorninqtorL {Earl?), 4 D. & L, 213 ; 3 C. B. 133 ; 
13 L. J.‘, C. P. 221 10 Jur. 618. 

Pleading Matters of Procedure.] — To an 

action against a single defendant, for a breach 
of an agreement to build a vessel, entered into 
between the plaintiff’s and C. & Co., the defen- 
dant plea,ded that there was a trading partnership 
or firm domiciled and carrying on business in 
Scotland by the name of C. & Co., and that the 
agreement was an agreement made in Scotland 
by the plaintiffs with the firm, and was to be 
performed wholly in Scotland without the juris- 
diction of the English courts and within the 
jurisdiction of the Scotch courts ; and by the law 
of Scotland the firm was and is a distinct person 
from any or the whole of the individual mem- 
bers of whom it consists, and of whom the 
defendant is one ; and the firm, by the law of 
Scotland, is capable of maintaining the relation 
of debtor and creditor separate and distinct from 
the obligations of the partners as individuals, 
and can hold property, and has the capacity of 
suing and being sued as such separate person by 
the name of C. & Co, ; that the agreement was 
made by the firm as such separate person and 
not jointly and severally by the individual 
members ; that at the date of the agreement the 
firm consisted of certain individual members, who 
are all domiciled in Scotland ; and that by the 
law of Scotland the defendant was, as a partner 
in C. k Go., in the making of the agreement, 
liable to the plaintiff’s for the satisfaction of any 
judgment which might be obtained against the 
firm or the whole of the individual partners 
jointly for any breaches of the agreement, and 
it is a condition precedent to any individual 
liability attaching to the defendant as an 
individual member of the firm in respect of the 
agreement that the firm, as such person, or the 
whole individual! partners jointly, should first 
have been sued and that judgment should have 
been recovered against the firm or the whole of 
the partners jointly, and that the plaintiffs have 
not sued the firm of 0. k Co., nor the whole ot, 
the partners jointly, nor recovered judgment 
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against it or tliem : — Held, that the matters 
stated in the plea -were matters of procedure, 
and that the plea was therefore bad. Bulloch' v, 
CaiTi. Ai L. J., Q. B. 121 ; L. E. 10 Q. B. 276 ; 
S2 L. T. 814 : 23 W. B. 827. 

Interpretation of Foreign Law.] — Foreign law 
and the construction of a foreign contract, just 
as much as the construction of an English con- 
tract, are matters for the decision of the judge, 
after having the foreign law'", or the language of 
the foreign contract, interpreted and explained 
to him by the evidence of foreign experts, and 
are not iii mj case questions for a jury. Copln v. 
Adanmm, 43 L. J., Ex. 161 ; L. B. 9 Ex. 345 ; 31 
L. T. 242'; 22 W. B. 658. 

Bevenue Laws.] — The courts of this country 
will not take notice of the revenue laws of foreign 
states. Flanelie v. Fletcher, 1 Dough 251. 


XL FOBEIGN JUDGAIEXT. 

General Principles on which enforced.] — The 

courts of this country consider the defendant 
bound : — 

(1.) Where he is a subject of the foreign 
country in wdiich the judgment has been ob- 
tained. 

(2.) Where he was resident in the foreign 
country when the action began. 

(3.) When the defendant in the character of 
plaintif has selected the forum in wdrich he is 
afterwards sued. 

(4.) AVhere he has voluntarily appeared. 

(6.) Where he has contracted to submit him- 
self to the forum in which the judgment wms 
obtained. 

(6.) And possibly where the defendant has real 
estate within the foreign jurisdiction, in respect 
of which the cause of action arose whilst he was 
within that jurisdiction. RousUlon v. Rousillon, 
49 L. J., Ch. 338 ; 14 Ch. D. 351 ; 42 L. T. 679 ; 
28 W. B. 623 ; 44 J. P. 663. 

The true principle on which foreign judg- 
ments are enforced in England is, that there is 
a duty or an obligation to submit to the decree 
of a court of competent jurisdiction, and any- j 
thing which negatives that duty is a defence 
to the action. Schihshy v. WestenhoU, 40 L. J., 
Q. B. 73 ; L. B. 6 Q. B. 155 ; 24 L. T. 93 ; 19 
W. B.5S7.: , 

The sentence of a foreign court of competent 
jurisdiction, is evidence of res judicata, and is 
not to he called in question in a collateral cause 
in the courts of this kingdom. Hamilton v. Dutch 
Fast India 8 Bro. P. C. 264— H. L. (Sc.) 

A foreign judgment of a competent court is 
conclusive, and not open to examination by 
another court, unless the judgment impeached 
carries on the face of it manifest error ; as if it is 
shewn to have been obtained by fraud, or to be 
wanting in the condition of natural justice. 
Such judgment cannot be applied to persons 
other than those who wmi’e parties to the litiga- 
tion decided by it, except in cases where the 
judgment is in rem. Memia v. FetrococcMm, 
41 D. J., P. 0. 27 ; L. B. 4 P. C. 144 ; 26 L, T, 
561 ; 20 W, B.451. 

A judgmei.it of a foreign court is conclusive, 
inter partes, where there is nothing on the face 
of the judgment which a court here can inquire 
into. Sim- 2 }sori v. Foya, 1 H. & M. 195 ; 1 X. B. 
422 ; 32 L. J., Ch. 249 ; 9 Tur. (M.) 403 ; 8 L. T. 
61 ; 11 W. B. 418. 


But the courts of this country may disi’cgard. 
a fo.reign judgment, inter partes, if it appears ou 
the record :"l. To be manifestly contrary to 
natural justice. 2. Or to be based on. dume&tic 
legislation not recognised by foreign countries. 
3. Or to be founded on a misapprehension of 
what is the law of this countiy. 4. Or^ to be 
founded upon a distinct refusal to recognise the 
laws of the country under which the title to the 
subject-matter of litigation arose. Ih. 

The same rules apply to judgments of colonial 
courts. Ib. 

As to the third ground, however, see contra, 
Castrique v. Imrie, 39 L. J., C. P. 350 ; L, K. 4 
H. L. 414 ; 23 L. T. 48 ; 19 W. B. 1— H. L..(E.) 

The judgment of a foreign court on a subject- 
matter not wutliin its jurisdiction is not binding: 
in this country. Pnee v. Dewhurst, 4 AL &: Ci\ 
76 ; 8 L. J., Ch. 57. 

The courts of this country will not take notice- 
of the penal law's of foreign countries. FoUlott 
V. Oqdcn, 1 H. BL 123, 135 ; 3 Term Bep. 726 
4 Bro. P. C. Ill ; 2 B. B. 736— H. L. (E.) 

The acts of confiscation passed in the several 
states of North America, after the declaration of 
independence and before the treaty of peace, by 
wdiich this country acknowledged their indepen- 
dence, are to be considered as a nullity in courts, 
of law in this couiitay. II). 

Upon the effect of judgments in foreign courts,, 
see Phill} 2 )s v. morter, 2 H. Bl. 402 ; 2 B. E. 353- 
—Ex. Ch. 

Effect of.] — A foreign judgment is primil facie- 
evidence of a debt, and that everything w^as- 
done in the court in wdiich it wms obtained that 
w’as necessary to support it. Arnott v. Meclfern,. 
3 Bing. 353 11 Moore, 209 ; 4 L. J. (O.S.) C. P. 

89 ; 2 Car. & P. 88. 

A foreign judgment is only evidence of a debt. 
Ilaiohsford v. Giffard, 56 L. J., P. 0. 10 ; 12‘ 
App. Cas. 122 ; 56 L. T. 32. 

The judgments of courts of concurrent juris- 
diction' are evidence only where the very same 
matter conies distinctly in issue between, the- 
same parties. Machiniosh v. Smith, 4 Alacq. 
H. L. 913. 

The judgments of courts of exclusive jurisdic- 
tion are evidence, wdiether the matter arises inci- 
dentally, or is the matter directly in issue. Ih. 

Foreign Judgment in Personam.]— The 

Admiralty Division of the High Court of Justice-, 
cannot entertain a suit in rem on a foreign judg- 
ment in. personam for damages arising out of a. 
collision : — Semble, a foreign judgment in rem 
for damages by collision can be sued upon in 
England in rem. The City of Mecca, 50 L. J., 

53 ; 6 P. D. 106 ; 44 L. T. 750 ; 4 Asp. M. C. 412; 
— C. A. 

As an Estoppel.] — Judgment was given; 

by co.mpetent tribunals in France against Garcias,, 
in an. action brought by him against persons, 
with whom he had been connected in a loan, 
transaction, for the purpose of obtaining from 
them an account and payment of his share of 
the profits of the loan. He afterwards filed a 
bill ill the Court of Chancery against some of the- 
same persons, and Eor the same purposes, charg- 
ing that the proceedings and judgment of the 
French tribunals were contrary to justice, and 
were not final and conclusive, and also that 
subsequently to the date of the said judgment 
further profits accrued to the defendant from the 
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said loan, and he claimed a right to a share of t 
tliem : — Held, that a [)lea of the foreign proceed- r 
irigs 'and judgment— set forth in substance and 1 
eSect — filed the defendants to the bill, sup- 

ported by averments that the matters in issue in f 
the foreign tribunals were the same as the t 
matters put in issue b}'’ the bill, covered the t 
whole of the matters comprised in the bill, and c 
was a sufficient answer thereto. In pleading a a 
foreign judgment, it is not necessary to set forth i 
the proceedings and judgment at length. Ricardo 1 
V. Garcias, 12 Cl. & F. 368 ; 9 Jur. 1019.— H. L. 2 
(E.) 

Statute of Limitations.] — If a man recovers a ^ 
judgment or sentence in France for money due (- 
to him, the debt must be considered here only as ^ 
a debt on simple contract, and the Statute of \ 
Limitations will run upon it. I)aplei,v v. de Roven, ^ 
2 '\^ern. 5-10. \ 

Unreasonable Delay in enforcing a Foreign 
Judgment.] — A foreigner resident abroad -will 
not be assisted, after the lapse of thirteen years, 
to enforce a foreign judgment in England 1 
' against the executors of a foreigner who had ] 
died domiciled here, when the party against ^ 
whom the foreign judgment was obtained sur- < 
vived it four years without any iiroceedings ' 
having been taken to enforce it in England, and ' 
when his estate, since his deatlp had been * 
administered in England. Rciniers v. iJruee, 
23 Beav, 145 ; 26 J., Ch. 196 ; 3 Jur. (n.s.) 

147; 5 W. E. 211. On appeal, the suit was ' 
compromised, 23 Beav. 158, n. ; 26 L. J., Ch. * 
201, n. ; 3 Jur. (K.S.) 229 ; 5 W. R. 402. 

What Judgments enforceable — Must be final 
and conclusive.] — An. action cannot be brought i 
ill this country upon a foi'eign judgment for the ! 
recovery of a debt, if the judgment does not 
finally and conclusively (subject to an appeal to 
a higher court) settle the existence of the debt 
so as to become res judicata between the parties. 
Nourioa v. Freenani, 59 L. J., Ch. 337 ; 15 xYpp. 
Gas. 1 ; 62 L. T. 189 ; 38 W. E. 581— H. L. (E.) 
Cp. PatrieJi v. Sheddmi, col. 340, post. 

By Spanish law in certain cases summary or 
“ executive ”']iroccodings can be taken to recover 
a debt, and the -itlaintiff if successful obtains a 
“ remate ” judgment for the recovery of a sum of 
money. Such a judgment is final in those pro- 
ceedings unless reversed or varied on appeal. In 
such proceedings the defendant can plead certain 
limited defences, but cannot set up any defence 
affecting the validity of the contract. Either 
plaintiff or defendant, if unsuccessful in the 
“executive’’ proceedings, may in* the same court 
and in. respect of the same subject-matter take 
ordinary or “ plenary” proceedings, in which all 
defences and the whole merits of the matter may 
be gone into. In the “ plenary ” proceedings the 
“remate” judgment cannot be set up as res 
judicata or otherwise. A “ remate ” judgment 
can be enforced by the plaintiff on giving secu- 
rity, although eitiier an appeal or “ plenary ” 
procmeding may be pending. A “plenary” 
judgment .rem'lers the “remate” judgment in- 
operative and .requires restoration of any moneys 
paid under it : — .Held, that since a “remato” 
judgment does not finally and conclusively 
establish the existence of a debt no action can 
be brought upon it in this country. Ih, 

A plea of judgment recovered in a foreign 
court of competent, jurisdiction must shew that 
the judgment is final and conclusive between 


the parties, according to the law of the place 
where such judgment is pronounced. Frayes v. 
Worms, 10 G. B. (K.s.) 149. 

All action will not lie upon a judgment of a 
foreign coui*t, unless it clearly appears by the 
transcript of the proceedings that the defendant 
was subject to the jurisdiction of the foreign 
court, and that the judgment pronounced 
against him was final, and for a definite sum. 
Olicinl V. Bliqli, 1 M. k, Scott, 477 ; 8 Bing. 335 ; 

1 L. J., C. P. 99. Overruling Molomj v. Gthhons, 

2 Camp. 502; 11 E. E. 778. 

An action will not lie on a decree of a foreign 
court whereby the defendant is ordered to pay a 
certain sum of money to the plaintiff on a certain 
day, first deducting thereout the defendant’s 
coks, to be taxed by the proper officer, where 
the defendant’s costs have not been taxed either 
at his own request or upon an ex parte proceed- 
ing at the instance of the plaintiff. Sadler v. 
Robins, 1 Camp. 253. 

Process of Attachment.] — Qumre, whether a 
plea to an action brought against a defendant in 
this country, upon a contract made and executed 
in France, that the debt had been attached 
(saisie arretce), pursuant to the Code de Pro- 
cedure Civile, by creditors of the plaintiff in 
that country, is any answer, either legal or- 
equitable. Shnian v. Jliller, 1 C. B. (JT.vS.) 686. 

Judgment having been signed on the ground 
that such a plea was not issuable, the court set 
aside the judgment only upon the terms of the 
defendant bringing the amount claimed into 
court. Ib. 


Political and Penal Laws.] — The courts . 

of this country Avill not take notice of the penal 
laws of foinign countries. Folliott v. Ogden, 1 
H. Bl. 123, 135 : 3 Term Eep. 726 ; 4 Bro. P. C. 
Ill ; 2 R. E. 736— H. L. (E.) 

The acts of confiscation passed in the several 
states of North America, after the declaration of 
independence and before the treaty of peace, by 
which this country acknowledged their indepen- 
dence, are to be considered as a nullity in courts 
of law in this country. Ib. 

An ordinance made by the government of 
'Denmark, pending hostilities with G-reat Britain, 
whereby all ships, goods, money, and money’s 
worth, of or belonging to English subjects, were 
declared to be sequestrated and detained; and 
all persons were commanded within three days, 
to transmit an account of debts due to English 
subjects, in default of which they wmre to be: ; 
proceeded against in the exchequer ; in conse- 
quence of which, a suit depending in a Danish 
court for recovering a debt due from a Danish to 
a British subject was not further prosecuted, and 
the debt w^as afterwards paid by the Danish 
subject, at the rate specified by the ordinance, to ■ 
commissioners appointed in virtue of the ordin- 
ance to receive payment, upon production of 
whose receipt thic Danish court quashed the suit: 
— Held, to be no answ-er to an action against the 
Danish subject to recover the same debt in the 
courts of this country, for the ordinance, not 
being conformable to the usage of nations, was 
void. Wdf\. OxJiolm, 6 M. & S. 92 ; 18 E. R., 
313. ‘ ■ 

By the law of New York, 1875, c. 611, s, 21, it 
is provided that if any certificate by an officer of 
, a corporation is false in any material representa-^ 
. tion, the officer who shall have signed the sam,e 
. shaE be liable for the debts of the corporation. 

11—2 
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The appellant having obtained judgment in an 
action against the respondent in New York for 
the unpaid balance of a loan to a company, of 
which the respondent was an officer, on the 
ground that the respondent had given a false 
certiticate, sued the respondent in the High Court 
of Ontario to enforce this judgment Held, that 
a proceeding, to come within the rule that the 
courts of one country do not execute the laws of 
another, must be in the nature of a suit in favour 
of the state whose law has been infringed, and 
that the action in New York was not penal ^ in 
such a sense as to oust the jurisdiction of a 
foreign court, lluntinxfton v. Attrill^ 62 L. J-, 
P. C. U ; [1893] A. C*. 150 ; 68 L. T. 326 ; 41 
W. E. 575 ; 57 J. P. 404™P. C. 

Judgment in rem.] — The master of a 

•ship owned by an English joint-stock company, 
limited, which was loading cargo at Bombay for 
Hamburg, was induced by a fraud perpetrated 
upon him to sign bills of lading for goods which 
in fact were never put on board. The defendants, 
whose registered place of business was in England, 
became the indorsees of the bills of lading for 
value and without notice of the fraud. Before 
the arrival of the ship at Hamburg a petition for 
winding up the plaintiff company was filed, upon 
which a winding-up order was subsequently 
made. The defendants had notice of the wind- 
ing-up proceedings. By G-erman law a claim for 
non-delivery of cargo confers a legal lien upon 
the ship. Upon the arrival of the ship at Ham- 
burg she was arrested under proceedings taken 
against her in Geiniany on behalf of the defen- 
dants to enforce this lien. The German court 
ordered the ship to be sold, declared that the 
defendants had a lien upon her in priority to all 
creditors except those claiming for necessaries 
and wages, and ordered the lien to be satisfied 
out of the proceeds of the sale. Neither the 
plaintiff company nor the liquidator were parties 
to the proceedings in the German court. In an 
action by "the liquidator in the name of the 
company to recover from the defendants the 
monies paid to them in satisfaction of their lien 
by order of the G erman court as moneys received 
to the use of the company : — Held, that the pro- 
. ceedings in. the German court being proceedings 
in ]’em, the judgment was binding upon all 
persons, whether parties to the proceedings or 
not, and consequently the defendants were 
entitled to retain as against the company or the 
liquidator the moneys paid to them under the 
judgment. Oriental Inland Steam Co., In re, 
Sciride My., Use parte (43 L. J., Ch. 699 ; L. R. | 
9 Ch. 557), distinguished. Minna Craig ” Steani- 
, slvlp Co. V. Chartered Mercantile Banlt of India, 
66 L. J., Q. B. 339 ; [1897] 1 Q. B. 460 : 76 L. T. 
310 ; 45 W. R. 338— G. A. 

How far Examinable.] — ^An adjudication of a 
foreign court, acting within the jurisdiction con-^ 
f erred upon it by the state within whose lawfur 
control the subject-matter adjudicated upon is 
found, is conclusive against all the world, even 
though it professes to proceed on an assumption 
of the law of another country and that assumption 
is erroneous. Cadrique v. Imrie, 39 L. J., C. P. 
350 ; L. E. 4 H. L. 414 ; 23 L. T. 48 ; 19 W. R. 1 
' — H. Jj. (E.) S. P., Godard v. Gray, 40 L. J,, 
Q. B. 62 ; L. R, 6 Q. B. 139 ; 24 L. T. 89 ; 19 
W. R. 348. 

® If the intention of the foreign court was to 
deal with the subject-matter of the suit, an 
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inference arises that the adjudication was in 
rem, though the proceedings may have been 
instituted inter partes. I b. 

Such an intention will be inf erred in the case of 
proceedings to enforce a maritime lien in a state 
subject to a code founded on the civil law, or 
where the supposed owners of the chattel, the 
p.roperty in which is dealt with by such court, 
have been necessarily summoned to attend the 
proceedings. Ib. 

The master of a British ship drew a bill of 
exchange upon his owner for necessaries supplied 
to the ship in the course of her voyage. The 
owner, who had in the meantime mortgaged the 
ship and then become bankrupt, declined to 
accept the bill, and it was dishonoured at 
maturity. Afterwards, the ship having put into 
Havre, the holder of the bill indorsed it to a 
French subject, who commenced a suit upon it 
in the court there against the master and against 
the ship, and obtained judgment against the 
master, with privilege upon the ship, and the 
judgment having been affirmed by the superior 
court there, the vessel was sold. By the French 
law a mortgage or sale of the property in a ship 
w'hile on its voyage, to the prejudice of creditors 
for necessaries supplied in the course of the 
voyage, is not recognised unless the transaction 
appears on the ship's papers. Also, in proceed- 
ings in a French court to enforce a maritime 
lien by sale of the ship, all who appear to be the 
owners of the ship must be summoned. The 
original owner and his assignee in bankruptcy 
were cited accordingly before the court at Havre, 
but they did not appear. After the decree for 
sale was made, the mortgagee instituted proceed- 
ings at Havre to replevy the ship ; but his claim 
to intervene was disallowed in consequence of a 
mistaken view of English law adopted by the 
French court, though evidence of the English 
law was produced and admitted before it : — Held, 
that the judgment of the foreign court was a 
judgment in rem, and passed the property in the 
ship ; and, as there was no suggestion of fraud, 
was unimpeachable in an English court of 
justice. Ib. 

A British ship was duly mortgaged in England, 
and remained in the possession of the mortgagor, 
who afterwards sent her to New Orleans. There 
she was attached by a citizen of Louisiana, a 
creditor of the mortgagor, in an action com- 
menced for the recovery of his debt, not being a 
proceeding in rem. The mortgagee intervened 
in the action, and claimed possession of the ship. 
The Supreme Court of Louisiana refused to 
recognise his title, though good by the law of 
England, assigning as a reason, on the face of 
the judgment, that the law of Louisiana did not 
recognise transfers of property in chattels with- 
out delivery of ipossession ; that to admit the 
claim w^ould be prejudicial to the citizens of 
Louisiana, and that the comity of nations did 
not extend to the case. The ship was then sold 
under a writ, in the natme of a fi. fa. in the 
action, and the proceeds were applied in favour 
of the creditors to the exclusion of the mortgagee. 
The ship having been brought to England, the 
mortgagee, wdiose debt was admitted to exceed 
the value of the ship, filed his bill to establish 
his claim against F. : — Held, that the judgment 
of the court of Louisiana was examinable for 
error on the face of it, by reason of its disregard 
of the comity of nations, and that the mortgagee 
was entitled to* the ship, Simpmn v. Mogo, 1 
H. & M. 195 ; 1 N. R. 422 ; 32 L. X, Ch. 249 ; 
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9 Jur. (N.S.) 403 ; 8 L. T. 61 ; 11 W. E. 418. ] 
And seeds'. 0., 1 John. &H. 18 ; 29 L. J., Oh. 657 : 

6 Jur. (N.S.) 949 : 2 L. T. 594 ; 8 W. E, 407. 

Held, also, that the judgment was of the 
nature of a judgment, inter partes, as regarded 
the intervener. Ib. 

Semble, that a foreign judgment, even in rem, 
maj be examined and disregarded, if it appears 
on the face of it to have been founded on a per- 
verse disregard of English law in a case properly 
subject to that law by the comity of nations. Ib. 

A declaration stated that the captain of an 
English ship while on a voyage drew a bill of 
exchange on. the owners for the necessary dis- 
bursements of the ship, and the bill was dis- 
honoured at maturity ; that the plaintiff had in 
the meantime become mortgagee of the ship ; 
that by the French law a bonh fide holder for 
value of such a bill, if a French subject, can take 
proceedings in rem in the French courts, and 
attach and sell the ship in a French port in 
order to pay the bill ; that the defendants, being 
English subjects, and the holders of the biil 
after it had been dishonoured, conspired with a 
French subject, that they should indorse the bill 
to him without value, and that he should take 
proceedings in the French courts, ami falsely 
repi'esent that he was a bona fide holder for 
value : that this was accordingly done, and 
orders were thereby obtained from the French 
courts, that the ship should be attached and 
sold in a French port, and the ])laintifi; thus 
deprived of his |.)roperty in lien. : — Held that the 
declaration was bad, as an action could not be 
maintained wliile judgment in rem, though in a 
foreign court, and obtained as alleged, remained 
unreversed. C{utrique v JJehre7i,% 3 El. & El. 
709 ; 80 L. J., Q. B. 168 ; 7 Jur. (N.s.) 1024 ; 
4 L. T. 52. 

Although, in. an action in this country on a 
foreign or colonial judgment, the judgment is 
examinable to a certain extent, as for the pur- 
pose of shewing want of jurisdiction, or that the 
defendant was not summoned, or that the judg- 
ment was fraudulently obtained, yet such judg- 
ment is not examinable upon the merits, as, for 
the purpose of shewing that the contract sued 
upon was not made, or was procured by fraud, or 
that the judgment was erroneous. BanI of 
Audralasia v. Aias, 16 Q, B. 717 ; 20 L. J., 
Q. B. 284 ; 15 Jur. 967. 

A foreign judgment cannot, as between the 
same parties, be impeached in this country on the 
ground that it proceeded on a mistake of law. 
A foreign, judgment binds, notwithstanding the 
discovery of fresh evidence, for the courts of this 
country will not either re-hear cases tried by, or 
hear appeals from, foreign tribunals ; and if the 
judgment of a foreign court is erroneous the 
regular mode provided by every system of juris- 
prudence, of procuring it to be examined and 
reversed, ought to be followed. Trvfoi% h re., 
Trajford v. ^Blanc, 57 L. J., Ch. 135 ; 36 Ch. D. 


600 ; 57 L. T. 674 ; 36 W. K. 163. 

In an. action to indemnify the plaintiff from 
all debts due from the late partnership of the 
plain l.iff, the defendant, and B., and from all 
suits, proof of a copy of the p]’oceedings in a 
foreign court in a suit there, instituted against 
tlie late partnei’s for the recovery of a partner- 
ship debt, in which a decree })assed against them 
for want of answer, per quod a se-.-iuestration 
issued against the plain tiff's estate, and he was 
obliged to pay the debt, is conclusive against the 
defendant ; and the defentlant is not at liberty 


to shew that the proceedings were erroneous. 
Tarletoii v. Tavleton^ 4 M. & S. 20. 

The judgment of a foreign court having juris- 
diction over the subject-matter cannot be ques- 
tioned here, on the ground that the foreign court 
has mistaken the law of its own country, or has 
come, on the evidence, to an erroneous conclusion 
as to the facts. Scott y. Plllimgton, 2 B. &; B. 11 ; 

31 -L. J., Q. B. 81 ; 8 Jur. (K.S.) 557 ; 6 L. T. 

21 . 

A judgment of a foreign court, having juris- 
diction over the parties and subject-matter of the 
suit, cannot be impeached on the ground that it is 
erroneous upon the merits. Be Cosse Brissac v. 
Earnom 6 H. & H. 301 ; 30 E. J., Ex. 238. 

Omnia rite esse acta.]— The presumption 

with regard to the judgment of a foreign court is 
that it is correct according to the law of the 
country to which it belongs, but when it is 
admitted by the parties that the law of the 
foreign tribunal has not been correctly declared 
by its judgment, such judgment will not be 
binding on an English court. Meyer v. Ballf 
45 L. J., C. P. 741 ; 1 C. P. D. 358 ; 35 L. T. 838 ; 
24 W. E. 963. 

The presumption when a foi-eign court has 
purported to act properly and within its juris- 
diction, is omnia rite esse acta. Taylor v. Ford^ 
29 L. T. 392 ; 22 W. E. 47. 

: A Greek ship with a cargo on board consigned 
to Malta, the port of destination, having 
encountered severe weather in her passage 
down the Black Sea, was obliged, for the pre- 
servation of her cargo, to jettison her boats, 
spars and cables, and being disabled, put into 
Constantinople, where the captain applied to 
the Greek consular court, and obtained an order 
for a survey of the ship and cargo, and a 
sentence of average settlement, with the 
appointment of a cui'ator, who, by virtue of 
the authority conferred on him, hypothecated 
the cargo, and caused a bottomry bond to be 
executed thereon for freight and the necessary 
expenses of transhipping and forwarding the 
cargo. The cargo having been transhipped, 
arrived at Malta, where proceedings were taken 
ill the court of commei’ce by the consignee to set 
aside the sentence of average settlement and 
to annul the bottomry bond. The court of 
commerce declared its incompetency to decide 
regarding the average settlement, but pronounced 
the bottomry bond null and void. On appeal 
to the court of appeal at Malta, that court 
reversed the decree of the court of commerce, 
so far as regarded its competency to decide the 
average act and settlement, and ordered, as 
regarded ■ the decision of the nullity of the 
bottomiw bond, that such decision should be 
set aside until a definite sentence on the average 
act and settlement should have been come to by 
the court of commerce. The court of commerce 
gave a decision on the case thus remitted against 
the consignee, which was equivalent to a nonsuit. 
On appeal from this decision, the appellate court 
at Malta was of opinion, that the captain having 
taken the legal course before the consular tribunal 
at Constantinople, and that court having, on the 
report of experts, appointed a curator of t he cargo, 
and declared the voyage ended at Constantinople, 
such curator was the attorney for the owners of 
the cargo, and had authority to hypothecate the 
same ; that where the formalities of a consulai* 
authority and verbal process justifying the 
expenses necessitating the loan are observed 
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the lender on bottomry is exonerated from | 78 ; 10 Jur. (N.s.) 506 ; 9 L. T. 582 ; 12 W. E. 
justifying the necessity for the loan, or making 128. Cp. IQlsatl 'y, Marshall^ 1 0. B. (K.s.) 241 ; 


inquiry as to the facts causing such necessity ; 26 1 
and decided for the validity of the bond ; — Held, 114. 
that the Greek consular court at Constantinople 
being a competent court, having jurisdiction over — 


26 L. J., C. P. 19 ; 2 Jur, (N.S.) 1142 ; 


- Fraud.]— Where an action is brought in 


a Greek ship and a cargo owned by Greek subjects, England to enforce a foreign judgment, the 
the sentence of that court was not open to defendant may raise the defence that the judg- 
examination by the court of commerce at Malta, ment was obtained by the fraud of the plaiiitiS 
and that it must be presumed, in the absence of even though the fraud alleged is such that it 
manifest error or fraud, that the Greek consular cannot be proved without re-trying the questions 
court rightly interpreted and applied the Greek adjudicated upon by the foreign court. Patiala 
law, by which they had the power they exercised v. Lawes^ 25 Q. B. I). 310; 63 L. T. 128; 38 
of deciding that Constantinople should be con- W. E. 594 — C. A. 

sidered the place of the ship’s destination, and A plea of fraud is a good defence to an action 
the average adjusted according to the law in on a foreign judgment ; and therefore the Court 
- force at that jDlace ; and that the bottomry bond of Chancery will not, on the ground tliat such 
was, under the circumstances, necessary and a judgment was obtained by fraud, inteii’ere with 
valid. Messina v. Petroeoechhio, 41 L. J., P. C. the action. Ocliseiiixdii v. Papelier^ 42 L. J., Ch. 
27 ; L. E. 4 P. C. 144 ; 26 L. T. 561 ; 20 W. E. 861 ; L. E. 8 Ch. 695 ; 28 L. T. 459 ; 21 W. E. 
451. 516. 

When a foreign judgment by default, fraudu- 

How far Impeachable.] — A foreign court may lently obtained against a person who, at the 
settle the conditions on which it will exercise its time of the commencement of the action, was 
jurisdiction ; those conditions being fulfilled, it temporarily residing in a foreign country, is 
may exercise that jurisdiction, but the judgment sought to be enforced by an action in England, 
given under such circumstances cannot claim if it appears that thci’e is a good defence which 
extra-territorial authority unless pronounced in may be pleaded at law, the Court of Chancery 
accordance with the rules of international public will not interfere by injunction to restrain the 
law. SliaioY. Gould, 87 L. J., Ch. 433; L. E. 3 action, although it has concurrent jurisdiction 
H. L. 55 ; 18 L. T. 833— H. L. (E.) in the matter. II). 

The repugnancy to natural justice in respect The plaintifi sued upon a foreign judgment ; 
of which a foreign judgment is impeachable in the defendant alleged that the judgment had 
an action thereon is a repugnancy to natural been obtained by the plaintifi by a fraudulent 
justice in reference to the conduct or mode of misrepresentation to the foreign court : — Held, 
procedure of the foreign court, and not in ut)on demurrer, that this was a good ground of 
reference to the merits of the action. Cmiolry defence. Al)Oi.doff v. Ojypenlielmer, 52 L. J., 


V. Isaacs, 16 L. T. 529. 


Q. B. 1 ; 10 Q, B. D. 295 ; 47. L. T. 325 ; 


A court which is called on to enforce a foreign W. E. 57 — C. A. 
judgment, may examine into that judgment., to xi foreign judgment being equally conclusive 
see whether it has been rightfully obtained or against the debtor as an English judgment, may 
not. DonY.IJ])])mann,h Ci.k'F.l — PI. L. (Sc.) be set aside in equity for fraud. Therefore, 
A foreign judgment of a competent court is where a bill is brought against a banker by his 
conclusive, and not open^ to examiuation by customer for an account, and for an injunction 
another court, unless the judgment impeached to restrain on a foreign judgment obtained by 
carries on the face of it manifest error ; as if it the hanker from the customer in respect of 
is shewn to have been obtained by fraud, or to their mutual dealings, and it appeared by 
be wanting in the condition of natural justice, specific allegations in the bill, that, notwith- 
Such judgment cannot he applied to persons standing the judgment, the balance of accounts 
other than those wdio -were parties to the liti- was in favour of the customer Held, that the 
gation decided by it, except in cases where the case made by the bill was prima facie a case of 
judgment is in rem. Messina y. PetnwoccJiino, fraud in the banker, which he was hound to 


41 L. J., P. C. 27 ; L. E. 4 P. G. 144 ; 26 L. T. i 
561 ; 20 W. E. 451. 


answer, and, consequently, his demurrer was 
overruled, without reference to the question 


The transfer of personal property must be wbether the bill was sustainable for the 
regulated by the law of the owner’s domicil, account. Boivles v. Orr, 1 Y. & C. 465. And 
and the disregard of that law by the coui-ts of see CastrUjue v. Behrens. 3 El. A El. 709 ; 30 
a foreign country is an infraction of the comity L. J., Q. B. 163; 7 Jur.' (N.S.) 1024; 4 L. T. 
of nations, wdiicli justifies the Court of Chancery 52. 
in decreeing a restitution, upon the property 

coming within its jurisdiction. Licerpool Marine Obtained in Absence of Defendant.] — 

Credit Co. v. llmter, 37 L. J., Ch. 386 ; L, E. 3 A judgment of a foreigm court, obtained in 
Ch, 479 ; 18 L. T. 749 ; 16 W. E. 1090. default of appearance against a party, cannot be 

But if a creditor pursues the chattel of his enforced in an English court, when ho, at the 
debtor to a foreign country in which he knows time when the sll‘F^Yv.s commenced, was not a 
that the rights of a third party will be disre- subject of nor resident in the country in wdiich 
garded, the Court of Chancery cannot interfere the judgment' was obtained ; for there existed 
to restrain the proceedings taken by the creditor nothing imposing on the party any duty to obey 


in the foreign country. II). 


the judgment. Sehihhy v. WesfenJwk-, 40 L. J.. 
Q. B. 73 ; L. E. 6 Q. B. 155 ; 24 L. T. 93 ; 19 


Defence in Foreign Court.]— That which W. E. 587. S. P., TurnbuU v. Walker, 5 R. 182 ; 

constitutes a defence in a foreign court is not 07 L. T. 767. 
f pleadable in an action upon the judgment in the The defendant, a Swiss subject, entered into 
courts of this country. Vunquelm y, Bouard, an agreement with the plaintiffs, Ercnch subjects 
15 G. B. (N.s.) 341 ; 3 R. 122 ; 33 L, J,, 0, P. residing in France, when he w^as in France on a 
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temporary A^isit, he being then domiciled in < 
S witzerland but residing in Engiand. The plain- < 
tiffs afterwards obtained judgment against him i 
lin a French court for breach of the agreement. ; 
He was n.ot in France at the commencement of ' 
or at any time during the action, and he had no ' 
notice of the proceedings, though the plaintiffs 
knew his address in England, Avhere he Avas then 
still residing : — Held, that the judgment could ' 
not be enforced by an English court. Mimmlloii : 
T. Bomillon, 49 L. J., Ch. 338 ; 14 Ch. D. 351 ; 
42 L. T. 679 ; 28 W. R. {523 ; 44 J. P. 663. 

Though the Court of Chancery will not enforce 
.a decree of a foreign court obtained against a 
party in his absence and without notice, yet 
AAdiere it finds that the proceedings in the foreign 
■court AAure rendered necessai'y by his resistance 
to a proper demand, it aauII order him to pay the 
costs of those proceedings by Avay of damages. 
Griffin v. Brady ^ 39 L. J., Ch. 136 ; 18 W. It. 130. 

No territorial legislation can give jurisdiction 
AAdiicIi any foreign courts ought to recognise 
.against absent foiuigners who owe no allegiance 
or obedience to the power Avhich so legislates. 
In all pei’sonal actions the courts of the country 
in Avhich the defendant resides, not the courts of 
the country Avhere the cause of action arose, 
should, be resorted to. Sirdar Gurdyal Sinyli 
Fa/ridlwto [1894] A. C. 670 ; 11 It. 340 

— P. C. 

In an action on a judgment or a decree of the 
Tribunal of Commerce at Brussels, a plea that 
the defendant Avas not at any time served with 
.any process issuing out of that court, at the suit 
<of the plaintiff, for the causes of action upon 
which the judgment or decree was obtained, nor 
had he at any time notice of any such process, 
nor did he appear in the court to answer the 
plaintiff', is bad, inasmuch as the plea does not 
shew that the proceedings against the defendant 
in the Belgian court were so conducted as to 
deprive the defendant of the oi.)i)ortunity of 
defending himself therein. Ileyiwlds v. Fenton, 

3 0. B. 187 ; 16 L. J., C. P. 15 ; 10 Jur. 668. Cp. 
Buchanan v. Bucher and other cases post, col. 
343. 

A. and his Avife, Avho Avere by birth British 
subjects, but Avere afteiuvards domiciled at St. 
'Croix, belonging to Denmark, returned to 
Ihigland, and there made a joint Avill, disposing 
of a mortgage at St, Croix, Avhich belonged to 
them jointly : they after Avards made separate 
Avills, which Avem proved in the Prerogative 
Court of Canterbury. After the death of the 
survivor, certain proceedings Avere instituted at 
St. Croix, by the executors named in the joint 
AAull, and a judgment was obtained for the 
establishment of that will. The court being of 
opinion that the court at St. Croix had no 
.authority to decide as between the contending 
parties, the cxccutoi’ of the joint will, having 
come over to this country, was held liable to 
account to the i)arties l^eneficially interested 
under the separate Avills for the assets of A., 
j'eccived at St, Croix. Brice v. Bewliurd, 4 
Hyl. Gr. 76 ; 8 L. J., Ch. 57 ; 2 Jur. 1006. ^ 

The judgment of a foreign court on a subject 
not within its jurisdiction is not binding in this 
country. 11). 

Qualified Appearance.] — It is no answer 

to an action upon the judgment of a foreign 
-court that at the time of the proceedings in the 
foreign court the defendant was not resident or 
domiciled or under allegiance in the foreign 


country, and appeared in the foreign court as 
defendant merely to protect liis property from 
seizure in case judgment by default should be 
giAmn against him in the foreign court. Voinet 
Y. Barrett, 55 L. J., Q. B. 39 ; 34 AV. R. 161 — 
C. A. 

Agreement to elect Bomicil Abroad—ITo 

Notice of Proceedings.]— To a declaration claim- 
ing a sum recovered by a judgment in a French 
court, the defendant pleaded that he Avas not a 
native of Phance, or at any time before judgment 
resident or domiciled within the jurisdiction of 
the French court, or served AAdth any process or 
summons in the suit, nor did he appear therein ; 
nor had he any notice or knowdedge of any pro- 
cess or summons, or any proceedings in the suit, 
or any opportunity of defending himself. Be- 
plicatiou, that the defendant, Avas the holder of 
shares in a company having its legal domicil in 
Paris, and thereby became subject to all the 
liabilities, rights and privileges attaching or 
belonging to shareholders, and in particular to the 
conditions contained in the statutes or articles 
of association. That by those statute, s or articles, 
it Avas provided and agreed that all disputes 
arising duriug the liquidation of the company 
between the shareholders of the company, the 
i administrators, tlie commissioners, or between 
the shareholders themselves, Avith respect to the 
affairs of the company, should be submitted to 
the jurisdiction of the PT’ench court ; that every 
shareholder provoking a contest must elect a 
domicil at Paris, and in default election might 
be made for liirn at the office of the imperial pro- 
curator of the civil tribunal of the department in 
Avhich the office of the compan}^ Avas situated, 
and that all summonses should be validly served 
at the domicil formally or impliedly chosen. 
That the company became bankiaipt, and by the 
law of France the amount unpaid upon the 
defendant’s shares became payable to the plain- 
tiff as the company’s assignee in bankruptcy ; 
that the defendant made default, and provoked a 
contest ; that he never elected a domicil ; that 
the plaintiff thereupon caused a summons to be 
served at the office aforesaid, AAdiieh summons 
required the defendant to appear in the Fi'ench 
court to ansAver the plaintiff’s claim ; that by the 
hxAv of France that office Avas the defendant’s 
implied domicil of election for the purpose of 
service, and the service aaus regular; and that 
the defendant aauxs bound to appear, but did not, 
AA’hereupon the plaintiff recovered judgment by 
default against him for the amount unpaid on his 
shares : — Held, that the replication Avas good, 
although it did not allege that the defendant 
ev'er had any notice or knoAvdedge of the statutes 
or articles, or of their provisions. Coffin v. 
Adamson, 45 L. J., Ex. 15 ; 1 Ex. I). 17 ; 33 
L. T. 33 ; 24 W. R. 85— C. A. Cp. Beequet v. 
McCarthy, 2 B. & Ad. 951. 

In Cases of Divorce.] — See ante, coL 


Condemnation as Prize of War,] — The 

sentence of a foreign court of admiralty, con- 
demning a ship or goods as laAvful prize, is not 
conclusive in the courts in this country as to the 
grouTul of condemnation, unless stated upon, the 
face of it without ambiguity. It is competent 
to our courts to examine the sentence carefully^, 
to see whether it proceeds on that Avhxch would 
be a just ground, of condemnation by the law of 
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nations, or on another ground which would Notice of Proceeding's.]^ ^To an actioa 

amotiiit only to a breach of the municipal regu- upon a French judgment the defendant pleaded, 
lations of the condemning country. Hol)l)s v. that at the time of the commencement ot the- 
IIe 7 imn/f;ll C, B. (n.s.)"791; 5 K E. 406 ; 34 suit, and thence down to its termination, he 
L. J., G. P. 117 ; 11 Jur. (n.s.) 223 ; 12 L. T. 205 ; was absent from France ; and that he wais not 

13 W. B. 431. summoned to appear in, nor had he any notice or 

knowledge of, any of the proceedings. The plain- 

Procedure-Ord. XIV.]-Aii action upon a tjff replied that the defendant for a lon^ 
foreign judgment is an action for debt arising 

out of a contract within the meaning of Ord. III. ^ nil th^ 

r. 6, in which leave may he given to the plaintiff plai^ift who was n B rench subject , t 
under Ord. XIV. to si^ final judgment for the 


W. E. 239-- C. A. 


Pleading— Plea of no Jurisdiction.]— To a 


that then, if the defendant makes default, the 
plaintiff may proceed to judgment; that the- 
defendant, after the accrual'of the cause or actioa 
left France, and at the commencement of the 


count upon a foreign judgment, a plea that t domicil or known place of abode in 

foreign court had no jurisdiction, because the that the pLaintiff instituted a suit against 

defendantmae action there was not a trader the defendant, and pursued the procedure before 


, , . T . -Ji • , . T r • 1 • lUC UCiClUlitUl, illLLL IJUIBUCll LUC; U 1 

and was not resident within a certain district, is defendant, 

had, inasmuch as, consistently with it,the forei^i j^agment recovered ; and that the judgment 

court had jurisdiction oyer the pemon ot the ,.^10 and binding one bv the law of BWe : 

defendant and the subject-matter of ttie actioip defence was bad, as, consistently 

with its averments, the defendant might have 


which was sufficient. Vanqiielhi v. JJoiuird, 15 


n -D /--v, ^ 0«1 o XT -n TOO oo T T n T> '7Q . VVLUI IL* tuu t.ic.Lv::t.n..un.iu iiavo- 

?-T a ihw’p'hg ’ been resident in France, or have had property 

10 Jur. (N.s.) of.6 j 9 L. T. .',^2 ; 12 W. R. 12b. tliecauseof .action aoorned ; onnight, 

tbrouuh an agent, have been served with process. 

Prout patet per recordum.] — A plea ^laulmurquH v. iVyee, Ir. R. 1 C. L. 171. 

stating a judgment recovered in a foreign court, by Fitzgerald and Hughes, BB., that the 

prout patet per recordum, is not a sufficient aver- plaintiff was entitled to judgment, the plea being 
meat that such court was a court of record bad, and its defects not being aided by the replica- 
Smith V. NicoUs, 7 Scott, 147 ; 5 Bing, (n.c.) jy a . i 


208 ; 7 D. P. C. 282 ; 1 xVrn. 474 ; 8 L. J., C. P. Held, by Pigot, O.B., that the plaintiff, having 
^2. _ , . alleged certain grounds of jurisdiction in his 

A vice-admiralty court abroad is not a court replication, they implicitl}^- excluded all others ; 
of record. Ih. that the grounds so alleged w^ere insufficient, the 

plaintiff' having shewn that he had no cause of 

Pleading Foreign Judgment as a Defence action ; and that judgment ought to be for the 

to Proceedings Here.] — Where a foreign judgment defendant. Ih. 

is relied upon as a defence to an action here, the To an action on a French judgment the defen- 
defence should shew that the plaintiff's were dant pleaded, first tliat he was not duly served 
subjects of, or resident in, or were present in, the with process, that he had no notice of the action^ 
foreign country when the action there was nor had he the opportunity, according to the laWy 
commenced, so as to be bound by reason of rules and regulations of the foreign court in 
allegiance, or domicil, or temporary presence, which the judgment was obtained, of defending 
by a decision of the court in which judgment himself. The defendant pleaded, secondly, that 
was pronounced. General Steam Nadgatwn Co. the action upon which the judgment was obtained 
V. Guillo7i, 11 M. & W. 877 ; 13 L. J., Ex. 168. was upon a contract entered into in this country 
C. being ordered by the Court of Probate to and not elsewhere : that before the judgment he 
declare his interest to sustain a testamentary suit was never resident or domiciled within the juris- 
in respect of certain moneys in the English funds, diction of the court, nor was he a native of France, 
alleged in his declaration, that by the law of nor did he ever owe allegiance to the country, nor 
Portugal the natural child of a man, not noble, was he at the time of contracting the alleged 
dying intestate, and a bachelor is entitled to all obligation in Fi'ance or within the j u,risdictioi.i of 
the movable and immovable property of his the court : — Held, that the first of these two pleas 
father ; and that C., in a suit of filiation and was bad ; and that the second was good. Jjujfoa 
inheritance in the Portuguese courts, to which y. Jiiirlinf/huiii.M'Ldr. QH8. 
the defendant and her husband were parties, 

obtained a decree declaring C. to be the natural Judgment not applying to whole Cause 

son of .H, G., and to be entitled to his property, of Action,] — A first count was upon a contract to 
and ordering them to deliver to G. all property of sell and deliver sound tares; breach, that the 
H. C. wliieh they had in their^ possession. The tares delivered were unsound. A second count 
defendant admitted that the judgment of the was upon a }jromise properly to ship the tares ; 
Portuguese courts was in fact obtained. C. breach, that they were improperly shipped, and 
demurred on the ground that the judgment thereby damaged. Plea, that the plaintiff 
admitted by the pica established his interest : — impleaded the (lefendant in a foreign court foi' 
The court held, that the judgment as pleaded was not performing the identical promises in these 
not conclusive as to C.’s interest to sustain a suit, counts, and that the court adjudged that the 
oveiTuled the demniTer without costs, and directed plaintiff had no cause of action in respect of the 
the parties to prove their respective cases. Dog- non-performance of the promises ; and that such 
Uoni V. Oruplfi, 35 L. J., P. .129 ; L. E. 1 li. L. judgment was final and conclusive. In support 



301 ; 15 L. T. 441. See aUo eases post, coL 347. 


judgment was final and conclusive. In support 
of the plea a judgment of the foreign court waa 
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produced, “That the plaintiff he barred of his 
claim against the defendant on account of a 
cargo of tares received by the ship M. S.” From 
a statement of reasons appended to this judg- 
ment, and which was, in fact, a statement of the 
case, it appeared that part of the tares contracted 
for reached the plaintiff ; that he had refused to 
accept them by reason of their unsound con- 
dition : that he had sold them under protest, and 
that he had instituted that suit to rescind the 
contract and recover back the money from the 
defendant ; but that he was barred by lapse of 
time, having brought the suit too late by the 
law of the country in which the court sat, and 
in which the goods were shipped, and in which 
the defendant resided : — Held, first, that the judg- 
ment did not support the plea, inasmuch as It 
clearly was not applicable to the cause of action 
contained in the second count. Callendar v. 
DittrieJi, 4 Man. & Gr. 68 ; 4 Scott (n.r.) 682 : 1 
D. (N.s.) 730. 

Held, secondly, that the plea could not be 
taken divisibly, so as to be considered as applic- 
able to the first count only. II). 

Eeplication to Plea.] — To an action on a 

French judgment, the defendant pleaded that he 
was not during the accruing of the cause of 
action, or any part of the proceedings, resident 
in France, or within the jurisdiction of the court, 
nor subject to the laws of France ; that he was 
never served with any process or notice what- 
ever, nor had he any notice whatever of the pro- 
ceedings in the action, nor did he appear in court 
or have any opportunity of defending himself 
against the claim, and the proceedings were 
taken in his absence, and without his knowledge, 
privity, and consent. Eeplication, that the 
defendant became a shareholder in a company in 
France, subject to all the liabilities and rights 
attaching thereto ; that the defendant was resi- 
dent in England, and by reason thereof, it 
became necessary, by the law of France, for the 
defendant to elect a domicil in France, at which 
the directors of the company might notify to him- 
all proceedings relative to the company or the 
defendant as such shareholder ; that by the law 
of France all legal proceedings affecting any 
person having his real domicil out of that king- 
dom, left for him at such elected domicil, were as 
valid as if left at his real domicil in France ; that 
the defendant made election of a domicil at a 
place in Paris, and gave notice thereof to the 
plaintiff ; that the assets of the company being 
insuificient to discharge their debts, the dcfen- 
ctant as a shareholder was, by the law of France, 
liable to pay a certain sum, and to be sued for 
the same by the plaintiff ; that the plaintiff 
■ for the recovery thereof caused a summons 
to' be left at his elected domicil, requiring 
him to appear in court at a certain time and 
place ; and that the defendant did not appear, 
according to the exigency of the summons, 
whereupon the plaintiff recovered judgment by 
default : — Held, first, that the facts stated in the 
replication afforded an answer to the plea. 
Tallee v. Dumerave, 4 Ex. 290 : 18 L. J., Ex. 
398. 

Held, secondly, that the word notice in the 
plea meant actual notice alone, and consequently 
the replication did not amount to an argumen- 
tative denial of that notice, but consisted of a 
statement of facts, shewing that no such notice 
need be given. It). 

To an action on a judgment recovered in 




Belgium, the defendant pdeaded that he was not 
at any time resident or domiciled within the j uris- 
diction of the court wherein the judgment was 
recovered : nor was he a native of Belgium ; and 
that he was not, at any time before the recovery 
of the judgment, served with any process or 
summons ; nor did he appear in the action ; nor 
had he, at any time before the recovery, any 
notice of or any means of defending himself 
against the action. Eeplication, that the judg- 
ment w^as founded upon a bill of exchange,, 
drawm in Belgium, according to the laws in force 
in thar country, and accepted by the defendant, 
payable at the house of a person, at Bruges, in. 
Belgium ; and that at the time of the acceptance, 
the defendant resided ill Belgium at such house, 
which wms his last domicil and residence there ; 
and that, by the law of Belgium, where a bill is 
accepted, payable at a particular place, such 
place may, for all purposes, and in all actions 
relating to such bill, be deemed the elected 
domicil of such acce|)tor ; and further, that the 
summons by wdiich the action was commenced 
was duly served upon the defendant at the above- 
mentioned liouse ; and that, by the .law of Bel- 
gium, such service is good and sufficient to give 
the court jurisdiction ; and that the issuing of 
the process, the service of the summons, and the 
proceedings in the action, were in accordance 
with the law of Belgium ; and according to such 
law the judgment is valid and binding on the 
defendant : — Held, that the replication wms bad. 
for not stating wdiat the law^ of Belgium was at 
the time of the acceptance of the bill of exchange. 
Meeus v. Thellusmn, 8 Ex. 638 ; 22 L. J., Ex., 
239 ; 1 C. L. E. 157. 

Pendency of Appeal.] — Where an action is 
brought on a judgment of a foreign court, the. 
pendency of an appeal in the foreign coui't 
against such judgment is no bar to the action., 
although it may afford ground for the equitable 
interposition of the English court in wdiich the 
action is brought to prevent the possible abuse of 
its process, and on proper terms to stay execu- 
tion. Scott V. FilUlngton, 2 B. S. 11 ; 31 L. J., 
Q. B. 81 ; 8 Jur. (N.S.) 557 ; 6 L. T. 21, 

Discovery in aid of Defence.] — A foreign judg- 
ment cannot be questioned in the courts in this 
country ; therefore, a bill for a discovery and a. 
commission to examine w'itiiesses abroad, in aid. 
of the plaintiff ’s defence to an action brought in 
this country on a foreign judgment, is demurrable. 
Martin v. Kicolls^ 3 Sim. 458. 

What Eecoverahle.] — The plaintiff, in an 
action on a foreign judgment, has a right to 
recover in sterling a sum which, according to 
the rate of exchange betW'Cen England and the 
foreign country at the time of the judgment, w'ould 
at that time be equal to the sum if paid in the. 
currency of that country. Scott- v. Bexan^ 2 
B. & Ad. 78 ; 9 L, J. (O.S.) K. B. 152. 

Equitable Execution.] — Creditor by judgment 
in Jamaica, filing bill here (for satisfaction from 
rents and profits remitted, and to be remitted).^ 
must shew his judgment to differ from judgment 
here, so that he cannot affect the laud. Cathcart 
V, Xicivis^ 1 \^es. J. 463 ; 3 Bro. C. 0. 516. 

Other Hatters.] — ^When the rules of pleadii%: 
in a court in a foreign country having jurisdic- 
tion over British subjects, are by petition and 
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answer, the several paragTaphs of the answer, 
can he read together, and not as in English 
pleadings treated as separate pleas. HaH v. 
GumpaoJi^ 9 Moore, P. 0, (N.s). 241 ; 42 L. J., 
P. C. 25 ; L. K. 4 P. C5. 439 ; 21 W. K 365. 

The defendants, a French company, being 
Indebted to the plaintiffs, allowed judgment to 
go against them by default on 4th April. On 
^sth April a receiver was appointed in England 
of the property (then in this country) the subject 
of the action, in which the defendants had an 
interest. On 15th April the defendants were 
declared by a French court to be in liquidation 
and a liquidator was appointed. By French law 
the appointment of a liquidator dates back ten 
days earlier than the date of his appointment : — 
Pleld, that the appointment of a liquidator in 
France could not be held to relate back so as 
to override the appointment by an English court 
of a receiver of property situate in England. 
3fason and Barry v . La SocUte des 3IHanx^ 37 
W. £. 735. 


Sufficiency of Pleading.]— Action on a 

policy of ' insurance, by assignees of a bankrupt. 
A plea as to 78^., that the policy was made in 
Scotland, and that that sum was duly fenced and 
arrested, according to the law of Scotland, at 
the suit of 0., for a debt due to him, until 
sufficient caution should be found in the books 
and session, that the same should be fortli, coming 
to G-. ; that’ thereupon the sum became and was, 
according to the law of Scotland, in custody of 
the law, and subject to the order of the Court 
of Session; that such proceedings were after- 
wards had, that G. obtained final judgment ; 
that the proceedi.iigs were regularly conducted, 
and that the judgment was final and conclusive 
against the assignees ; and tliat, according to the 
law of Scotland, they am precluded fi'om suing 
for that sum, and are, by reason of the premises, 
wholly barred, — is sufficient, without setting out 
the Scotch law. OLLeod v. Schultze. 1 I). &: L. 
614; 3 3L. J., Ex. 821. 


XII. SCOTCH AND lEISH JUDGMENTS. 


a . Scotch Judgments. 


Action on.]-— An action lies on a Scotch judg- 
ment of horning against a Scotchman born, 
for a debt contracted in Scotland. Doiiylas v. 
For red, 4 Bing. 086 : 1 M. & P. 663 ; 6 L. J. 
<O.S.) 0. P. 157; 29 ll, B. 695. 8. P., ILnj v. 
Fisher, 2 M. & W. 722 ; M. & H. 286 ; 6 L. J., 
Ex. 217 ; 1 Jur. 287. 

An action may be maii.itaiiied against a defen- 
■dant resident in this eoiuitry for costs awarded 
ngainst him, after appear-ance, by a decree of the 
Court of Session in Scotland, in a suit for a 
divorce. 'B/ussell v. Smyth, 9 M. <S: W. 810 ; 1 
D, (N.S.) 929 ; 11 L. J., Ex. 308. 

But an interim or interlocutory order for pay- 
ment of expenses made under 48 Geo. 3, c. 151, 
ss. 17, 18, in a suit in Scotland, b}^ the Lords of 
Session, pending an appeal to the House of 
Lords, is an interlocutory order, on which an 
action cannot be maintained in England. 
Fatrieh y. Shedden. 2 El. ct Bl. 14; 22 L. J., 
<). B. 283 ; 17 Jiir. 1154. S. P., Paul v. Boy, 15 
Beav. 433 ; 21 L. J., Ch. 361. Cp. Xoumon v. 
Freeman, ante, col, 325. 


Decree of Divorce — Conclusive upon the 

Merits.] — The English courts will recognise as 
valid the decision of a competent foreign Chris- 
tian tribunal dissolving the marriage between 
a domiciled native in the country where such 
tribunal has jurisdiction and an English woman 
w'hen the decree of divorce is not impeached 
by collusion or fraud. And this, although the 
marriage may have been solemnised in England, 
and may have been dissolved for a cause which 
would not have been sufficient to obtain a divorce 
in England. Harcey v. Par/ile, 52 L. J., P. 33 ; 
8 App. Cas. 43 ; 48 L. T. 273 ; 31 AV. B. 433 ; 47 
J. p. 308— I-I. L. (E.) 


Plea as to Jurisdiction.] — To an action 

upon a decree obtained against a party in the 
Court of Session, in Scotland, a plea that he was 
.not, at the time of the commencement of the 
:suit in that court, or at any time during the 
pjroceedings therein, in Scotland, or at any place 
within the jurisdiction of that court ; nor was 
he at any time before the pronouncing of the 
decree, in any manner, according to the course 
and practice of the court, notified, nor did he 
know, of the proceedings, so that he might by 
himself, his proctor, attorney or agent, appear 
-or plead, or in any way defe,rid himself in the 
action ; nor did he ajjpear in or to any of the 
proceedings, whereby tlie decree was contrary to 
natural justice, and wholly inoperative and void 
against the def endan t, is ill. Co warn v. Braid wood, 
1 Man. G. 288 ; 2 Scott (k.B.) 138 ; 9 D. P. C. 
27; lOL.J., 0. P.42. 

Held, that the statement in the plea, that the 
•decree was contrary to natural justice, was to be 
regarded as a mere conclusion . of law from the 
facts previously alleged, and, consequently, not 
traversible. Ih. 


Other Matters.] — In 1886 a company registered 
in Queensland issued debentures to the Union 
Bank of Australia conferring a charge on its 
inicalled capital. No notice of these debentures 
was given to the shareholders. Later in 1886 the 
capital was called up and made payable by instal- 
ments in 1887. Ill February, 1887, a Scotch 
company sued the Queensland company for 
negligence, and served upon the Scotch share- 
holders of the Queensland company a process 
called “ ari'estment on the dependence of the 
action,” which by Scotch law operated as a 
complete assignment of the calls to the Scotch 
company, in the event of their making good 
their claim, as from the date of service. 
Orders having been made both in Queensland 
and England for the winding-up of the Queens- 
land company, an order was made in the 
English winding-up to restrain the Scotch com- 
pany from proceeding -with their action, but 
without prejudice to any securit}?- obtained 
by the arrestment ; and the Scotch court, 
having regard to the terms of the English 
order, recalled the arrestment. Both the Scotch 
company and the bank established claims against 
the Queensland company in the winding-up. It 
was proved on the appeal that by Scotch law and 
international law as administered by the Scotch 
courts, the Scotch company were entitled to 
priority over the bank : — Held, that inasmuch 
as the Scotch court in 3'ecalliug the arrestment 
intended that the claim of the Scotch company 
should be decided in the same way as if the 
Scotch proceedings had gone on, the Scotch 
company were entitled to priority. Queensland 
3feremitUc Co., In re, Australasian Investment 
Co., Fx parte, 61 L. J., Ch. 145 ; [1892] 1 Ch. 
219 ; 66 L. T. 433—0. A. 
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1). Ieisi-i Judg-ments. To an action of debt on an Irish judgment the 

Action on.]-An action lies upon a judgment defendant pleaded that the judgment was entered 
lecovered in Ireland, as such judgment is not a “P “ ^ of attorney given to the plain till 

record in England. Harris v. Saunders, 6 to secure payment on a bond ; that utter the 
D. & E. 471 ; 4 B. & C. 411 ; 3 L. J. (O.s.) iK. B. and warrant of attorney were given, and 

239 • 28 E E 310 before judgment was entered up, the piamtiir. 

’ ■ i'. vi, . became bankrupt, and the debt in question was 

How far Conclusive.] — ^The 13 Viet. c. 18, s. 9, vested in his assignee, who had brought au action 
applies to incorporated companies registered and on the judgment before that commenced by the 
carrying on business in England and also in plaintiff, and that the same was still deiiending : 
Ireland by means of an agent there. Shceliy y. — Held, that the plaintiff was the person by 
Frofesslonal Life Insura/nce Co., 3 C. B. (n.s.) whom the judgment ought to have been entered 
597 ; 27 L. J., C. P. 233 ; I Jur. (N.S.) 27 ; 6 up, though after his bankruptcy ; that in so 

■\V. E. 103 — Ex, Ch. doing, and in bringing the action, he must be 


597 ; 27 L. J., C. P. 233 ; I Jur. (N.S.) 27 ; 6 up, though after his bankruptcy ; that in so 
■\V. E. 103 — Ex, Ch. doing, and in bringing the action, he must be 

Therefore, where in an action against such a considered as a trustee for the creditors ; and the 
company, the Queen’s Bench in Ireland made an pendency of the other action, as hero pleaded, 
order authorising substitution of service by was no defence. Guinness v. Carroll, 1 B. & Ad. 
delivering a copy of the writ and a copy of the 459 ; 9 L. J. (O.S.) K. B. 11. 


order to the agent in Dublin, . and by sending 
through the post like copies to the London agent, 
and tiie plaintiff had an appearance entered for ! 
the company, and obtained judgment, and after- 


English Judgment — Action in Ireland.] 

— The creditors of a person resident in Ireland 
filed a bill in the English Court of Chancery, and 


wards brought an action upon the judgment in obtained a decree for an account, &c., and after- 
England : — Held, that the court in Ireland had wards (the property of the debtor lying chiefiy 
.authority to make the order, and that the judg- in Ireland) filed a bill in the Court of Chancery 
ment obtained by the plaintiff was irregular. I b. there, praying to have the full benefit of the ])ro- 
Held, also, that even if the order was irregular, ceedings in the English suit. The Court of 
the court would not interfere. Ib. Chaiicerv in Ireland dismissed such second hill as 


the court would not interfere. Ib. Chancery in Ireland dismissed such second hill as 

A plea of mil tiel recoi’d, pleaded to an action for want of jurisdiction : — Held, that the judg- 
of debt on an Irish, judgment, tenders an issue of merit of the Court of Chancery in Ireland \yas 
fact, even since the Act of Union. Collins v. erroneous; that the proceedings in the English 
Mathew iViscoimC), 5 East, 473 ; 2 Sin. 25. Court of Chancery were in the nature of a foreign 

judgment, and were to be treated as sucli in 
Plea to Jurisdiction.] — In an action on a judg- Ireland, namely, as prima facie evidence of the 
ment of one of the superior courts in Ireland, the right in the party who had obtained the judg- 
defendant, though he cannot contest the merits ment. Iloulditeh v. Fonegull (^Maiuiuis), 2 
of the action, or the propriety of the decision, CL A F. 470 ; 8 Bli. (N.s.) 301. 
may shew that the court had not properly juiis- 

diction as to the defendant under the circum- English Judgment entered in Ireland,] — 
stances. Ferqimn v. Mahon, 11 A. & E. 179 ; 3 When a certificate of an English judgment had 
P. &; D. 143 ; 9 L. J., Q. B. 146. been entered in the Common Pleas in Ireland, 


diction as to the defendant under the circum- English Judgment entered in Ireland,] — 
stances. Ferqimn v. Mahon, 11 A. & E. 179 ; 3 When a certificate of an English judgment had 
P. &; D. 143 ; 9 L. J., Q. B. 146. been entered in the Common Pleas in Ireland, 

Therefore, where a defendant pleaded to such pursuant to 31 & 32 Viet. c. 54, on motion to set 
action, that he was never arrested upon or served aside the judgment entered in the _ Common 
with, nor at any time had notice of any process Picas, on the ground that the English judgment, 
at the suit of the plaintiff for the cause of action on which the certificate was^ fouiideti, was 
on which the judgment was obtained, nor ever irregularly entered up as a final judgment, while 
appeared in the action : — Pleld, that the plea demurrers to some of the pleas were still unde- 


was a good defence. Ib. 

Declaration on an Irish judgment. 


cided : — Held, that there was no judgment of the 
Plea, that Irish court, but merely an entry of record of the 


the defendant was never served with any unit of certificate of an English judgment. Bailey v. 
summons, nor had he any notice of the action. Welyjly, Ir. E. 4 C. L. 243. 

Eeplication, that the court, under the provisions Held, also, that the certificate of the proper 
of an act of parliament in that behalf, and upon officer in England was conclusive on such a 
an affidavit of the plaintiff’s attorne.Y, made an motion that there was such a final judgment, 
order directing that personal service of the writ lb. ^ 

of summons in the action on the defendant’s Held, also, that' a subsequent order or the 
attorney, and the transmission of copies thereof, officer in England, staying all proceedings on 
and of the order in a registered letter to the the^ English judgment while the deinurrers re- 
defendant, addressed to his place of business in mained undisposed of, had no application to the 
London, should be deemed good service of the registry of the certificate in Ireland, which had 
writ upon him, unless cause was shewn to the been regularly done at the date of the order, 
contrary in six days after service of the rule Ib. ^ 

making the order on his attorney and such A judgment obtained in an inferior court of 
transmission by post as fiforcsaid, and that such record in England was removed into the Court 
service and transmission were effected as directed of Queen’s Bench, and a certificate purporting to 
by the court, and that the rule of court making be under the Judgments Extension Act, 1868 
the order was made absolute Eejoinder, that (31 & 32 Viet. c. 54), but omitting the inatcnal 
the order of the court was obtained on the allegation that the judgment was oht(Ui.ied 
strength of the aflidavit of the plaintiff's “after appearance” or “after service, was 
attorney, which affidavit was untrue, and that signed by the Master of the Queen s Bench at 
the plaintiff never had any right of action against Westminster, and was registered by the Master 
the defendant in res};)ect of the cause of action of the Common Pleas at Dublin ; the court, act- 
In respect of which the judgment was obtained: — ing under s. 4, set aside the registration, and 
Hold, thatthcrejoinderwas bad, and thattherepli- all subsequent proceedings founded upon it. 
cation was good. Crawley v. Isaacs, 16 L.T. 529. PaH v. Scannell, Ir, B. 9 0. L. 426. 
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XIII. COLONIAL JUDGMENT. 


Adamson, 1 Ex. D. 17 ; 45 L. J., Ex. 15 ; 33 
L. T. 560 : 24 W. B. 85— C. A. , 

Where the law of a British colony required 


, T X.1 flrif -in a suit instituted aarainst an absent party, 

In General.]-The same rules are applicable te served upon the king’s 

respecting the enforcement of colonial judgments J “ .^e^al in the colony; but it was not 

as areapplieable respecting the enforcement of ** 1 ® that the attoroey-general 

foreign judgments should LnLunicate with the absent party:- 

T?^4M ^ ^ Held, that such law was not so contrary to 

61 . 11 \\ . Bi. ilb , 1 N. R. 422. natural justice as to render void a judgment 

obtained' against a party who Had resided within 
Defendant mast Have been Served witH jurisdiction of the court at the time when 

Process.] — An action is not maintainable on a cause of action accrued, but had withdrawn 

colonial judgment, unless it appears that the himself before the proceedings were commenced, 
defendant was regularly served with process, and 

had an opportunity of defending the suit, even ^ ^ 

although it appears to be the practice of that Company — Colonial Act enabling Chairman 

court not to give personal notice. B'uclmnmi -to Sue and he Sued.] — An act of the legislature 
Buclicr, 9 East, 192 ; 1 Camp. 65 ; 9 R. R. 531. of New South Wales enabled the chairman of a 
Cp. Sohihshy v. WesteJi?iol 2 , and other cases, company to sue and be sued on behalf of the 
ante, col. 832. company, and provided that execution upon any 

For, the law will not raise an assumpsit upon judgment in such an action against the chairman 
such a judgment obtained by default against a might be issued against the goods and lands of 
pai’ty who, upon the face of the proceedings, ^^y member of the company in ^ like manner as 


present in the colony, or subject to the juris- P; contained nothing repugnant to the law 
diction of the colonial court at the time the suit gf England or to natural justice. Banli of 
commenced and afterwards, although by a law jiudndasia v. Kias, 16 Q. B. 717; 20 L. J.., 
of the colony, if a defendant is absent from the e. 284 ; 15 Jur. 967. S. P., Bank of Austral- 
island, and without an attorney, manager, or asia y. Ilardiny, 9 C. B. 661; 19 L. J., C. P. 
overseer there, such mode of summoning him 3^5 . 14 jur. 1094. 

shall be deemed a good service. I h. Held, secondly, that the specific mode pro- 

A judgment of a colonial court against a party yj^ed for enforcing the judgment by execution 
absent from the place, and not represented by against a member of the company could not be 
any agent upon whom the process of the court obtained against a shareholder out of the colony, 
could be served, is prima facie void. Suiith v. j]j 

M, colls, 7 Scott, 147 ; 0 Bing. (N.o.) 208 ; 7 ileld, thirdly, that the judgment against the 
D. P. C. 282 ; 1 Arn. 474 ; 8 L. J., C. P. 92. chairman might be made the foundation of an 
Declaration on a decree of the Supreme Court action against a member beyond the territory of 
of Newfoundland. Plea, that the decree was the colony in the same manner as if he had been 
made in respect of an amended bill ; and that, personally served in the colony, and the judg- 
before the filing thereof, the defendant was out had been against him as a party to the 

of the jurisdiction of the court, and has so con- record. Ih. 
tinned ; that he was not served with a copy of 

such bill, and had no notice of any process Indian Act enabling Secretary to Sue and 

therein, and that the proceedings were taken in Sued.l — By an act of the council of India, to 

his absence and ex parte. Replication, that, at enable a "banking company to sue and be sued in 
the commencement of the suit, the defendant the name of their secretary, it was enacted that 
was within the jurisdiction, and was duly served .^1 actions against the company should be 
with process in respect of the original bill in the brought againk the secretary for the time being 
suit, and appeared and appointed H. E. to be the nominal defendant ; that a memorial of 
attorney for him, the defendant, in the suit ; and the names of the directors and secretary, and 
H. E. accordingly became the attorney of the proprietors of the bank, should be inrolled ; 
defendant, and authorised to conduct his and that every judgment in any action in India 
defence ; and that he had notice of the amended against the secretary should (subject to the 
bill. Rejoinder traversed that H. E. had notice express provisions of the act) “ have the like eReot 
of the amended bill Held, after verdict for the and operation upon and against the property 
plaintifi, that the defendant, by merely traversing and funds of the bank, as if ''such judgment had 
the notice, admitted that H. E. had authority been made or pronounced against all its members, 
from die <lcfendant to act as attorney for him, and as if all the members hac] been parties to 
as well in respect of the amended as of the g^cb action, and as if the act had not passed.” 
original bid ; and tliat such authority, given by phe act provided that, in case execution upon 
the defendant about to leave the jurisdiction, any judgment in such action, obtained against 
would su|)port the decree. Henderson v. Mender- secretary, should be ineft'ectual for obtaining 
11 Q. B. 1015 ; 17 L. J., Q. B. 209 ; 12 Jur. satisfaction against the funds of the bank„ 

execution rnight issue ; first, against proprietors 
for the time being, and, that proving inefiectual, 
on Person as Agent for absent against persons who were proprietors at the time 
colonial judgment void, on of the contract ; provided that no such execution 
it is contrary to the law of the should issue against any other person than the 
ctiuntry where it was given, it must be shewn actual party to the suit, without leave of the 
clearly and unequivocally to be so. Becquet v. court in which the action was brought : — Held, 
MacCajiku, 2 B. & Act 951. Cp. Copin v, that ‘there was nothing in the act to prevent a 
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creditor, having obtained a judgment against the 
secretary of the bank in India, from enforcing 
it by action against a shareholder in this country ; 
the provisions as to execution merely regulating 
the mode of procedure in India, and that the 
iion-inrolment of a memorial was no answer to 
an action upon the judgment here. KeUall v. 
Mm'shiM, 1 C. B. (N.S.) 241 ; 26 L. J., C. P. 19 ; 
2 Jur. (iv.S.) 1142 ; 5 W. E. 114. 

How far Examinable. ]— A judgment of a 
•colonial court is not' open to examination, as to 
the merits of it, in an action brought upon it in 
the courts of this country. Henderson v. 
Henderson, 6 Q. B. 288 ; 13 L. J., Q. B. 274 ; 9 
Jur. 755. Cp. Castriqtw v. Imrie, and other 
cases, ante, col. 327. 

Hul tiel Eecord.] — A plea of nul tiel record 
to an action upon a judgment of a colonial court 
is bad. Philpott v. Adams, 7 H. & N. 888 ; 31 
L. J., Ex. 421. 

A plea of nul tiel record cannot be pleaded to an 
action on a colonial judgment. Cliaimiaii v. 
Sherrie, Ir. R. 5 C. L. 36. 

Merger.] — A colonial judgment obtained 
against a co -contractor cannot be insisted on by 
way of merger in an action on such judgment. 
JBank of Australasui v. Mas, 16 Q. B. 71.7 ; 20 
L. J., Q. B. 284 ; 15 Jur. 967. 

Insolvent Person — Sequestration.] — To an 
action on a judgment at the Cape of Good Hope, 
the defendant pleaded that by an ordinance in 
that colony relating to insolvents, it \vas enacted 
that the ' court might, on the petition of an 
insolvent, place his estate under sequestration, and 
that further execution of any judgment against 
him or his estate for any debt should, after 
dodging the order for sequestration, be stayed 
during the pendency of such sequestration ; and 
that all actions pending against any insolvent for 
any debt provable against his estate should, upon 
.any order being made for sequestration, be 
stayed. The plea stated the petition of the 
‘defendant, the surrender of his estate, it being 
placed under sequestration, and that the estate 
"Was distributed, aj?id upon such distribution the 
plaintiif received a dividend of Is. 6d. in the 
pound on the amount of the judgment debt in 
the action : — Held, that the plea was bad, as it 
merely shewed a temporary suspension of the 
-execution during the pendency of the seques- 
tration, but not a discharge of the person or 
•estate of the insolvent. Hith v. Wollaston, 
1 Ex. 194; 21 L. J., Ex. 108. 

Action on — ^Allegation of Jurisdiction.] — A 

‘declaration on a judgment of a colonial court 
need not state that the court had jurisdiction 
<over the parties or the cause. Robertson v. 
Strnth, 5 Q. B. 941 ; D. & M. 773 ; 8 Jur. 404. 

In Assumpsit. ]~ A declaration on a 

-colonial jndgment framed in assumpsit did not 
aver the plaintiE’s readiness to perform his part 
•of the contract, but it disclosed a good cause of 
action for malfeasance : — Held, that a court of 
■equity would not treat the judgment as void, 
though the objection to the declaration might 
have been good on general demurrer. Jack v. 
Tease, 12 Ir. Ch. Eep. 279. 

Appeal,] — Where the time for appealng 

tiom the judgment had elapsed, the court gave 
time to the parties to apply to the judicial 


committee of the privy council in England for 
liberty to appeal, pr to apply to a court of law 
for liberty to plead to an action which had been 
commenced on the judgment, i h. 

The question upon the construction of a 
contract for a security, by way of mortgage, 
over land in a colony, having been before a court 
of competent jurisdiction in the colony, and a 
foreclosure and judicial sale directed, the allega- 
tion of fraud merely general and denied, an 
injunction was refused. White y. Hall, 12 Yes. 
321 ; 8 E. E. 326, 

A mortgage deed was established by a decree 
of the privy council, which reversed the decree of 
the court of Grenada in a suit to which the 
mortgagor and the first and second mortgagees 
were parties. The mortgagor was not a party to 
the appeal to the privy council, but wuas held to 
have been so far represented in interest by the 
second mortgagee, as not to be entitled to file a 
bill in England impeaching the deed so upheld. 
Farquharson v. Seton, 5 Euss. 45. 

The next of kin of an intestate filed their 
bill in equity in the supreme court of New- 
foundland against A., the brother and deceased 
partner of the intestate, for an account of the 
estate of the father of A., and of the intestate 
possessed by A., and an account of the partner- 
ship transactions and the dealings of A. with the 
estate since the death of the intestate ; the bill 
was taken pu’o confesso against A. in the 
colonial court ; and, on a reference, the master 
I'eijorted that certain sums were due to the 
several next of Ivin on the account of the estate 
of the intestate’s father possessed by A., but 
that no account between A. and the intestate 
had been laid before him. The supreme court 
decreed that the sums found by the master to be 
due to the next of kin, and the costs, should be 
paid to them by A. The ne-xt of kin brought 
their actions in this country against A. upon the 
decree. A. then filed his bill in this court against 
the next of kin and personal representative of the 
intestate, stating that the intestate’s estate was 
indebted to him on the partnership accounts 
and on private transactions ; alleging various 
errors and irregularities in the proceedings in 
the supreme court ; and that A, intended to 
appeal therefrom to the privy council ; and 
praying that the estate of the intestate might 
be administered, the partnership accounts 
taken, the amount of the debt due to A. 
ascertained and paid, and the next of kin 
restrained by injunction from proceeding in 
their actions. Demurrer, for want of equity, 
allowed on the ground that the whole of the 
matters were in question between the parties, 
and might properly have been the subject of 
adjudication in the suit befo.re the supreme 
court of Newfoundland; that inasmuch as the 
privy council is the court of appeal from the 
colonial court, and has jurisdiction to stay the 
execution of the decree pending the appeal, the 
court will not interfere by injunction on the 
ground of error or irregularity in the decree of 
the colonial court. Quaere, w-hether, in a case of 
error shewn in the judgment of the court of a 
foreign country, from which there was no appeal 
to any of her Majesty’s courts, the decision would 
be the same. Henderson v. Henderson, 3 Hare, 
100. S. a, 6 Q. B. 288; 13 L. J., Q, B. 274 ; 9 
J ur. 7.55, post. 

Defence in Eoreign Court.]— Any pleas 

which might have been pleaded to the original 
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action cannot be pleaded here to an action on a 
colonial ■indo.’iiient. KoIsqM v. 3f(iTshullf 1 0. B. 
(S.S.) 2+1 ; '26 L. J, C. P. 19 ; 2 Jur. (N-S.) 1^2 ; 
o W. h. 11 -L, Gp, VanqueUn v. Bouardy lo 0. 13. 
(K.S.) 134:1 ; 3 K. 11. 122 ; 33 L. J., C. P. 78 ; 10 
Jur. (isws.) 5G6 ; 9 L. T. 582 ; 12 W. P. 128. 

Ko Estoppel to Action hronght in England.] 

—A jude'inent obtained by a defendant in a 
colonial "court cannot be pleaded by WLay of 
( 2 stop[)cl to a declaration in this country for the 
Kanic cause of action, unless it is shewn that the 
■iud*^’’Tnent so obtained would be final and con- 
clusive in the colony. PhimMer y, Woodhwme 
7 D. A 11. 25 ; 1 B. & C. 625 ; 4 L. J. (O.S.) ! 
K, B. 6. ^ ■ 

A judgment obtained in a colonial court is no 
estoppel? nor is it pleadable in bar to an action 
brought in England for the same cause. Banh 
of AndrulfhnaY. Harding, 9 C.B. 661 ; 19 L. J., 
C. P. 345 ; 14 Jur. 1094. 

A plea of a judgment recovered in the vice- 
admh'alty court at Sierra Leone, is no bar to 
an action brought for the same cause in 'this 
couiitrv. Sfnith y. JSicolln, 7 Scott, 147 ; 5 Bing. 
(N.C.) 20S ; 7 13. P. 0. 282 ; 1 Arn. 474 ; 8 L, J., 
C. P. 92. 



Administration — J ndgment — Creditor.] — A 

colonial .judgment having been obtained against 
the personal representatives (called e.vecutors 
dative) of an intestate, who died in a British 
colonv, leaving assets in the colony and in 
Ireland -.—Held, in a suit instituted in Ireland 
for the administration of the personal estate of 
the deceased, that— assuming the executors 
dative to have been duly appointed and_ the 
judgment to have been regularly obtained, 
according to the law of the colony— no privity 
existed between the executors dative and the 
administrator in Ireland of the personal estate 
of the intestate, and that consequently the 
colonial judgment wms not, against the Irish 
administnitor, evidence of the debt claimed by ] 
the judgment creditor, on the foot of which the 
judgment had been recovered. TigUe v. Tiglie^ 
Ir. it. 11 Eq. 203. 

As to Balance of Account.]— An action lies 
npou the decree of a colonial court of equity for 
the balance of an account between partners. 
Jlenlev v. Soper, 2 Man. & Ey. 153 ; 8 B. & C. 
16 ; ()'L. J. (O.S.) IC B. 210. 

An action is maintainable upon a decree ot a 
colonial court of equity, in a suit which has 
terminated in ascertaining a clear balance, 
whereby one party is ordered to pay a sum 
certain to the other. Henderson v. Henderson, 
6 Q. B. 288 ; 13 L. J., Q. B. 274 ; 9 Jur. 755. 
S. a., 3 Hare, 100, supra. 

A. E. 4t. 


INTERPLEADER. 

See noio Ord. LVII. 

A. By Bh:erifb\ 

1. When Entitled to Belief, 348. 

2. Sale of Goods Seized, 354. 

3. Exinmses of Possession, 356. 

4. Interfering with Sheriffs 357. 

B. In Other Cases, 357. 


0. Practice on. 

1. Parties, 370. 

2. Ajgflleation, 372. 

'd. Barriiig Claims, 

4. Issue, 376. 

5. Sitnnnary Adjudwatlon, 382. 

6. Payment into and out of Court, 382. 

7. Ajyjwal, 384. 

8. New Trial, 387. 

9. Security for Costs, 387. 

10. Costs, 389. 

11. In Banhrui)tey.--See Bankruptcy. 

12. In County CoiiHs.---See OoviiT, 

A. BY SHERIFF. 

1. When Entitled to Relief. 

Infant Claimant.]— The court has power to- 
give a sheriff relief, though the claimant is an 
infant. Claridge v. Collins, 7 H. P. C. 698 j. 

1 3 Jur. 894. 

Hot when Interested.]— Where the slimifi is 
’ placed in circumstances which give him an 
interest in either side, the court will not relieve 
^ him. Buddln v. Long, 1 Scott, 281 ; 1 Bing., 
■' (N.O.) 299 ; 3 H. P. C. 139. 

5 The court refused to interfere in favour of the 
1 sheriff, where the under-sheriff’s partner appeared 
^ to be concerned for some of the parties. Ih. 

1 If the under-sherifl: is the execution creditor,, 
f or partner in business of the execution creditor, 
s the sheriff is not entitled to relief. Ostler v.. 
^ Bower, 4 D. P. G. 605 ; 1 H. &. W. 653. 


Conduct of.]— A sherifi is entitled to call upon, 
an execution creditor and claimants to inter- 
plead, unless he has acted dishonestly, or his- 
conduct has prejudiced either of the parties.. 
Holt V. Frost, 3 pi. & H. 821 ; 28 L. J., Ex. 55. 

The fact, therefore, that the sheriff had, down, 
to the seiJiure of the execution debtor’s goods, 
acted as the attorney of a claimant, and had. 
given him notice of the execution, is not alone 
sufficient to prevent his calling on the parties to- 
interplead. IIj. 

Where an under-sheriff, who was acting as 
attorney for certain creditors of the defendant, 
informed them of a fieri facias at the suit of the- 
plaintiff having been placed in his hands to* 
execute, by which means the issuing of a fiat in 
bankruptcy against the defendant was accele- 
rated, and the plaintiff’s execution thereby 
defeated, the comT refused to grant the sheriff' 
relief. Cox v. Balne, 2 D, efc L, 718 ; 14 L. J., 
Q. B. 95 ; 9 Jur, 182. 

Possession of Goods or Proceeds — Intention, 
to Seize.] — A sheriff can only interplead while 
he is in possession of goods seized under a fi, fa,, 
or intends to seize goods or holds the proceeds of 
an execution. Ord. LVII. rr. 1 (Jf) 16-17, does 
not alter the practice in this respect under the 
Interpleader Act (1 A 2 Will. 4, c. 58), s. 6, and 
the Common Law Procedure Act, 1860 (23 & 24 
Viet, c, 126). 3Ioore v. Ilawhins, 15 R. 166 ; 43- 
W. R. 235. 

An actual seizure of goods by the sheriff under- 
an execution is not required to give the court' 
jurisdiction — an intended seizure of them by him. 
is sufficient. Lea v. Rossi,, 11 Ex. 13 ; 24 L. J.,, 
Ex. 280 ; 1 Jur. (N.S.) 384. S. P., IkiyY. Carr,, 
7 Ex. 883. 
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Where the sheriff, after having gone to the' 
premises of the defendant to take the goods 
under a fi. fa., has withdrawn without seizing 
them, on notice of an adverse claim, and has not 
the goods in his possession when he applies to 
the court, he is not entitled to relief. Holton 
V. Gnntriff), 3 M. & W. 145 ; 6 D. P. C. 130 ; 
M. & ,H. 324. 

The sheriff cannot apply, unless the goods or 
money in dispute he actually in his hands. Scott 
V. Lem.s, 2 G, M. & E. 289 ; 4 D. P. C. 259 ; 

1 Gale, 204 ; 5 Tyr. 1083 ; 4 L. J., Ex. 321. 

Goods having been seized and sold under an 

execution, and the proceeds paid over to the 
execution creditor, the sheriff cannot apply for 
relief, though he had no notice of the claim until 
after the sale. Inkind y. 2 H. &; W. 

118; 5 D. P. C. 147. 

It a sheriff has paid over the produce of an 
execution to a judgment creditor, after notice of 
a claim, he is too late to move for relief. Andei'- 
son V. Ckdlotvay^ 1 C. & M. 182 ; ID. P. C. 636 ; 

3 Tyr. 237 ; 2 L. J., Ex. 32. 

If, having seized goods in execution, which are 
claimed by another party, the sheriff delivers up 
part of the goods to the claimant, he thereby 
precludes himself from relief. Bmlnc v. Iliuit., 

2 D. P. C. 391 ; 2 C. & M. 418 ; 3 L. J., Ex. 85. 
S. P., Kirh V. Alvivnd, 2 L. J., Ex. 13. 

Seizure of Eq.uity of Eedemption.] — 

Where goods seized in execution by a sheriff 
under a fl fa. have been previously assigned by 
the execution debtor to a third person as security 
for a debt, the sheriff is not bound to interplead 
and thereby enable proceedings to be taken for 
an order to sell being made by a judge under 
s. 13 of the Common Law Procedure Act, 1860, 
but is at liberty to withdraw, though the value ] 
of the goods seized exceed the sum secured by 
the bill of sale, and the execution debtor, there- 
fore, has an equity of redemption which is 
valuable. Scarlett v. Hanson., 53 L. J., Q. B. 62 ; 
12 Q. B. D. 213 ; 50 L. T. 75 ; 32 W, E. 310— 
0. A. 

Withdrawing.] — The sheriff is not 

entitled to call upon parties to interplead where 
he has already exercised a discretion in the 
matter, as by withdrawing from the goods. 
Crumj) V. Bay., 4 C. B. 760. 

Where, aftm* the making of an interpleader 
order, the sheriff, with the consent of the execu- 
tion creditor and the claimant, temporarily with- 
drew from possession : — Held, that the goods 
were no longer in custodid legis, and that the 
landlord was entitled to distrain upon them, 
although he knew that the interpleader pro- 
ceedings were pending. Oropy^cr v. Warner., 
1 Cab. & E. 152. 

Notice to Sheriff— Sufficiency.] — Notice from 
some person whose name is not mentioned, that 
a liat has been issued against the defendant, does 
not amount to a sufficient claim to entitle the 
sheriff to protection under the Interpleader Act. 
Bentley v. Hooh, 2 C. & M. 426 ; 4 Tvr. 229 ; 
3L. J.’ Ex. 87. 

Not Party against whom Process issued.] — 

Where a seizure by a sheriff under a fi. fa. is 
disputed, on the ground that the goods on which 
the levy was made were held by the defendant, 
not in his own right, but merely as an executor 
in trust for others, the defendant is to be con- 


sidered as “not being the party against whom 
the process issued,” and the sheriff may apply 
for an interpleader rule. Bemoiclt v. Laycooh.. 

1 a. & D. 532 ; 2 Q. B. 108 ; 11 L. J., Q. B. 146y 
6Jur.341. 

The circumstance of the goods seized being in 
the possession of a stranger, and not of the 
defendant against whom the execution issued,, 
does not prevent the sheriff from applying for 
relief. Allen v. Glhhm, 2 D. P. C. 292. 

• On the 20th August the sheriff, under a fi. fa. 
against A., took possession of B.’s furniture in 

A. ’s house. Both before and after seizure B. 
gave formal notice to the sheriff that the furni- 
ture was his, and on the 23rd issued the \vrit in 
this action against the sheriff for an injuiiction 
and damages. On the 25th August the sheriff 
issued an interpleader summons, under which an 
issue was directed and an order -made for the 
sheriff withdrawing from possession on payment 
of 1007. into court. The sheriff accordingly with- 
drew from posse.s.sion on the 1st September. B.’s 
title was afterwards admitted by the judgment 
creditor, and the 1007. paid out of court to B„ 

B. now brought this action to trial against 
the sherifi: for damages and costs ; — ‘Held, that 
the sheriff had not exceeded the scope of his. 
duty ill retaining possession till ordered to with- 
draw under the interpleader order, and that the 
action must be dismissed, but without costs, on 
the ground that the sheriff might have applied 
to the judge, under the interpleader order, to- 
dispose of the matters in c|uestion between him 
and the plaintiff. Aylw'm v. Hmns, 52 L. J., 
Ch. 10.5 ; 47 L. T. 568; 

Where a sheriff’s officer had notice, at the 
time of the seizure under a fi. fa., that the 
goods seized were not the goods of the person, 
against whom the writ issued, the court will 
not interfere to protect the sheriff. TnfUm v.. 
Hardinq. 29 L. J., Ch. 225 ; 6 Jur. (N.S.)'n6 ; 1 
L. T. 264 ; 8 W. E. 122. 

Money Paid without Levy.] — Where the 
sheriff seized goods under a fi. fa., and a person 
other than the person against whom the process 
issued claimed the goods and paid out the sheriff' 
under protest : — Held, that the money so paid 
to the sheriff under protest was the proceeds ofi 
goods taken in execution, within the meaning of 
Ord. LVII. r. 1 (b.), and that therefore the; 
sheriff was entitled to interplead in respect 
thereof. Smith v. Qdtchfleld, 54 L. J.. Q. B. 
366 ; 14 Q. B. D. 873 ; 54 L. T. 122 ; 33 W. E. 
920— C. A. 

Execution against Tenant — Landlord. ] — ^AVhere 
an execution has been levied, and a landlord 
makes a claim upon the sheriff for rent, which 
the execution creditor has not expressly disputed, 
although the claim may be disputable, whether 
as regard.s the amount of rent due, or as regards 
the liability of the property which has been 
seized to distress, the sheriff is not entitled to 
an interpleader, at all events unless the landlord 
claims any part of the property. Batcniu?i v., 
Farnsivorth., 29 L. J., Ex. 365 ; 2 L. T. 390. 

Indemnity.] — Where a sheriff has seized goods, 
under a fi. fa., and a claim to them is put in by 
another person, he is not bound to accept an 
indemnity from the execution creditor, but may 
obtain relief. Zevy^ v. Chamymeys, 2 D. P. 0. 454., 

Where the sheriff seized goods in execution 
which were under distress for rent due to the 
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landlord, the court refused to ^ant ola 

though he had applied for “defflurty to the da 
execution creditor, rrtnoh had been infused, sh 
Hamorn y. Sus/i, 2 C. & M. 689 ; 2 D. P. 0. th 
611 ; 3 L. J., Ex. 210. 

Time for AppUeation.]-The sheriff need not tin 
wait for proceedings to he taken agamrt him coi 
before he^ applies for relief. 6rem v. Brown, to: 

But 'he must not apply before claim m&de Tl 
Isaac y. SptUdnrn, 10 Bmg. 3; 3 M. &. Scott, an 
,341 ; 2 D. P. C. 211. 

Wliere Delay.]— A sheriff will not be ar 

.entitled to reHef , unless he comes “ immediately w; 
,011 receiving notice of an adverse claim, pi 
Devereux-i. John, 1 D, P. C. 548. ^ 

He must come as soon as possible. 

AUmi, 2 I). P- 0. 11 ; S Tyr. 586 ; 1 0. & M. o42 ; b( 
■o T T Ex 199 S. I*., Tufton v. Harding, 29 cl 
L J.; Ch 225 ; 6 Jur. (N.S.) 116 ; 1 L. T. 264 ; 8 a 

dV 11 122. ^ 

Where there was great delay on the part of 
i:he sheriff in applying to the court, in conse- 
c?nonce of negotiations between the parties, and 
tire execution creditor afterwards abandoned 
his claim, the court f! 

pay costs. Dl!rony.hnseU,2 0.l-^-^- li 

Where a sheriff took possession under a fa. ta j 

in November, and, a few days afterwards, had 
•notice that the good,s belonged to a trustee, and 
kept possession until the Januarj, and c id < 

mot appV i-O ^fre court till Easter term : lie c , 
that an issue, at the instance ot the sheriff, could ^ 
be granted only upon paying the costs of both a 
the^other parties, as the sheriff ought to have 1 
.applied in the term next after the claiin was 
made. Beale v. Ocerton o B. P. C oJJ , - 
,M. & W. .134 ; M. & H. 1,2 ; 6 L. J., E.\. 118 , ^ 

^ On' the 'loth January, 1847, the sheriff seized : 
the goods and moneys of the defendant undei a 
•fi. fa the net proceeds of which he handed over ^ 
to the plaintiffs in part satisfaction of their ^ 
iud^nnent. He at the same tune seized bills ot 
■exchanee and a promissory note, which, not 
being due, he retained. On the 3rd February he 

ireceived a notice that a fiat in hankiaiptcy had 
issued against the defendant. On the 4th he 
was ruled to return the writ ; and on the 11th 
he returned what he had done under the_ writ. 
On the 18th he received notice that assignees 
had been appointed; and the bills and note 
were claimed on their behalf. After some 
negotiation with the solicitor to the fiat, the 
slmriff took out an interpleader summons on the 
"?‘)th Api’il Held, that he had by his laches 
■disentitled himself to relief. Mutton -f. Yoimg, 

' 4 C. B. 371 ; 16 L. J., 0. P. 165 ; 11 Jur. 414. 
■Where it appeared that the sheriff had been 
guilty of neglect, the court refused to relieve him 
•iVom any liability occasioned th^^^ Bracken- 

Nature of Claim.]— The court will not inter- 
fere for the sheriff, quia timet, unless a claim to 
nromM'tv is actually made. Imac v. SplWbury, 
10 kng. 3 ; 3 M. & Scott, 341 ; 2 B. P. C 211. 

Giving notice of a fiat in bankruptcy having 
issued is not equivalent to a claim by the 
■assignees to the goods sold. Bently ox Bardey 
■ V. Hook, 2 D. P. G. 339 ; 2 C. & M. 426 ; 4 Tyr, 
^.229 ; 3 L. J., Ex. 87. 

Where goods 'Were taken m execution, and a 


claim was set up under a hill of 

date after the levy, the court dischai^ed the 

sheriff’s application for relief, p.d 

the costs of the execution creditor. Oxfordiihire 

( Sheri f'), In re, 6 D. P. C. 136.^ . 

^ A plaintiff having obtained a ]udgmeiit against 
the defendant for a sum less than nOZ., inchidmg 
costs, was ordered to pay to the def enc ant the 
costs of abortive bankruptcy ^ 

menced under a debtor’s 

The amount was ordered to be paid to the ^heiiff, 
and the plaintiff claiming to set off that sum 
against his judgment debt, the defendant com- 
menced an action against the sheriff ^ 

amount paid over to him. 

was thereupon made to decide wliethep the 

plaintiff or the defendant was entiM 

tods in the sheriff’s hands :~PIeld, thi 

was not a case for interpleader at all, there 
being no claim by the plaintiff to the 
chattels taken in execution, so as to t^e 

case within 1 & 2 Will. 4, c. 58, c. 6. Smith v. 
Saunders, 37 L. T. 859. 


Equitable Claims.]— infra, col. 357. 

Lien.]— The court will relieve the sheriff 

in the case of conflicting claims on propeity 
seized bv him, though that claim is on^ ot a 
lien, and not of the whole property. Ford v. 
Baynton, 1 D. P. C. 357. 

Next of Kin.]— The court will not grant 

an interpleader rule on behalf of a^ sheriff ’vvho 
has been served with notice of a claim to goods 
taken in execution, made by a party who_ claims 
a share in them as one of the next of km to a 
person deceased, to whom the defendant has 
taken out administration, and who had previously 
obtained an injunction in equity against the 
defendant’s disposing of^the property feken in 
execution. Roach v. Vr right, 8 M. ck j 

1 D. (N.S.) 56 ; 10 L. J., Ex. 267 ; 5 Jur. 7oo. 

Interest as Partner.]— A sheriff is not 

entitled to apply for relief, on the ground ot 
claim set up in respect of an interest as a 
partner, in goods seized under a 
tion. 'Holmes y. MenUe, 5 N. & M. o63; i 
D. P. 0. 300 ; 4 A. A E. 127 ; 1 H. ^ W. 608 ; o 

So, although the claim states that the balance 
of accounts is so much in favoiu’ of the claimant, 
as to give him the sole beneficial interest in the 
propertv seized. Ik. 

But where the execution creditor refuses ^ either 
to admit or to deny the alleged partnership, the 
court will enlarge the time for the sheriffs 
return to the writ until he is indemnified, i o. 

Various Writs.]— W^here the sheriff has 

’ levied under a fi. fa., and while in possession he 
1 receives notice that other writs of execution 
1 have been issued against the defendant’s goods, 
and that the first execution creditor is not 
entitled to the whole proceeds of the levy, the 
sheriff is not entitled to relief. Salmon v . Jamies, 

•- 1 D. P. C. 369. ^ ^ . 

o Whore a sheriff seizes under one h. ta., ana 
the question is whether that writ ought to have 
precedence of another, the court will not grant 
g the sheriff relief. v. imM, 1 D. 1 . 0. d26. 

le An order was made under the statute, where 
■?/ goods had been taken by the sheriff under a ti. 
r, fa. and sold by him, another fi. fa. having issued 
in the meantime against the same goods, and 
a where a party claimed title to the property 
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against both the plaintiffs, the defendant and 
the sheriff, and complained that the goods had 
been sold improvidently, and in spite of notice 
from the owner. Slowman v. 3 B. & Ad. 103. 

Inquiry by Sheriff.] — Before the sheriff applies 
he is bound to inquire into the nature of the 
claims set up ; and, therefore, if he brings parties 
before the court in consequence of a claim which 
is clearly bad in point of law, the court will 
compel him to pay the costs. Bishop v. Ilinmian.. 
2D.P. a 166. 

Notice of Adverse Claim.] — A sheriff, who has 
seized goods, cannot file a bill of interpleader, 
without first acquainting the creditor with the 
adverse claim, in order to give him an oppor- 
nity of withdrawing his claim. Button v. Fur- 
Qi'iss, 35 Beav. 461 ; 35 L. J,, Ch. 463 ; 12 Jur. 
(N.S.) 386 ; 14 L. T. 319 ; 14 W. E. 600. 

Protection of Sheriff.] — The sheriff, having 
seized goods under a fi. fa. which were clairaetl 
by a third person, gave notice of the claim to 
the execution creditor, who five days afterwards 
gave him notice to admit the claim and to 
withdraw from possession. The sheriff did not 
withdravg but took out an interpleader summons, 
upon the hearing of which the judge made no 
order, and refused to order that no action should 
be brought against the sheriff : — Held, that the 
judge had ])roperly refused to make an order 
protecting the sheriff from any action. Sodeau 
V. Shorey, 74 L. T. 240—0. A. 

Where an interpleader order |)rovided that no 
action should be brought against the sheriff', and 
the order was subsequently I'escinded, owing to 
the default of the execution creditor to return 
the issue : — Held, that the claimant had no 
cause of action against the sheriff' for the original 
seizure. Martin v. TrlUon, 1 Cab. & E. 226. 

Where the sheriff in the execution of a fi. fa. 
enters the premises of a person other than the 
execution debtor, and there seizes goods, believing 
erroneously that such goods belong to the execu- 
tion debtor, the sheriff ma}", upon interpleader 
proceedings, be protected against an action for 
tresp)ass to the land as well as against an action 
for seizure of the goods, if no substantial grievance 
has been done to the pei'son whose premises are 
wrongfully entered. IloUler v. Laurie (3 C. B. 
334) discussed, and Winter v. Bartholomew (11 
Ex. 704) approved. Smith v. Critehfield, 54 L. J., 
Q. B. 366 ; 14 Q. B. D. 873 ; 33 W. E. 920—0. A. 

On Bankruptcy.] — ^^Vhere there are con- 
flicting claimants to proi)erty seized under a fi. 
fa., the defendant having become bankrupt, the 
court will interfere and protect the sheriff. 
Farher v. Booths 1 M. & Scott, 156. S. P., Forth- 
cote V. Beauchamii 1 M. & Scott, 158. 

Trespass — Striking out Claim,] — A 

judge’s order directed goods seized under a fi. fa. 
to be sold, and the money to be paid into court, 
to abide the event of an issue between the 
claimant and the execution creditor. A. verdict 
was found for the claimant, who thereupon 
brought an action against the sheriff for break- 
ing and entering his dwelling-house, and seizing 
and converting his goods. The court made 
absolute a rule to strike out of the declaration 
so much as charged the defendant with seizing 
and converting the plaintiff’s coods. Ahhott^, 
Bkhards, 15 M. k W. 194 ; 3 D. k L. 487 ; 15 
L. J., Ex. 330. 

Where, under 9 k 10 Viet. c. 95, s, 118, a judge 
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of a county court adjudicated in favour of a 
claimant whose house had been broken and 
entered, and his goods seized and taken away, as 
the goods of an execution creditor in the county 
court : — Held, that the claimant was afterwards 
entitled to proceed in an action for the special 
damage occasioned by the wrongful breaking 
and entry, but not for the trespass in taking 
away his goods. C hater v. Chignell^ 15 Q. B. 
217 : 19 L. J., Q. B. 520 ; 14 Jur. 697. 

Stay of Proceedings.] — A judge on an 

interpleader order has authority to restrain an 
action against the execution creditor, as well as 
against the sheriff. Caryoenter v. JPeamoe^ 27 
L. J., Ex. 143. 

A sheriff entered the house of A. and seized 
therein his goods, and also goods belonging to 
the execution debtor. A. brought an action 
against the .sheriff, who thereupon obtained an 
interpleader summons, and the judge ordered 
that the execution creditor be barred as to the 
goods of A., and that all further proceedings be 
stayed : — Held, that the judge had power to 
stay proceedings, and the* power was properly 
exercised, it not apijearing that the sheriff had 
committed anv excess. Winter v. BaTtlwlomsw^ 
11 Ex. 704 ; 25 L. J., Ex. 62 ; 4 W. E. 264. 

Where goods are seized under an execution 
issued on a judgment in a county court and sold, 
and an inter[)leader summons is taken out at the 
instance of the high bailiff, under the County 
Courts Act, 1867, s^ 31, the county court judge 
has })Ower to adjudicate upon the damages, to 
which the claimant of the goods may be entitled, 
arising out of the execution, although the goods 
have been sold, and therefore are no longer in 
the control of the county court ; and any action 
against the officers of the court for wrongfully 
depriving the plaintiff of his goods will be stayed ; 
but an action against the purchasers of the goods 
from the officers of the county court will not be 
stayed, ims v. Benwii, 49 L. J., Ex. 710 ; 5 
Ex. D. 313 ; 42 L. T. 610— C. A. 

The court will not stay proceedings in an 
action for damage arising out of a seizure under 
a county court execution, merely because there 
has been an interpleader order in the county 
court in favour of the plaintiff ; the plaint con- 
taining no claim for damages, and there having 
been no adjudication except as to the right to 
the goods so taken. Jones v. TFiiZiawiA’, 4 H. & 
H. 706 ; 28 L. J., Ex. 324. 

Goods seized by a sheriff under a fi. fa. against 
A. out of the Exchequer, were claimed by B., to 
whom they were restored upon the establishment 
of her right upon an issue directed at the sheriff ’s 
instance. B. afterwards brought an action 
against the sheriff for breaking and entering her 
house on the occasion of the seizure. The court 
refused to stay the proceedings, holding the relief 
and protection afforded to the sheriff’ by 1 & 2 
Will. 4, c. 58, s. 6, to. be confined to disputed 
claims to the goods seized, or to their proceeds. 
IIoUeTY. Laurie, 3 C. B. 334; 4 D. & L. 205 ; 
15 L. J., C. P. 294 ; 10 Jur. 860. 

2. Sale op Goods Seized. 

Jurisdiction — Bill of Sale— Order for Applica- 
tion of Proceeds.]— Goods having been taken in 
execution under a judgment of the high court, 
and a claim made to them under a bill of sale, 
by which less than one month before the date^ 
of the execution the execution debtor had" 

12 
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assigned them hy way of security for the repay- 
meiit of 130L and mterest thereon at 60 pei ti 

cent, per annum, agreeing to pay the PJ’“°'Pal ^ 
sum with interest by monthly mstalm^ts of 61. h 
Seh for seventeen months, and the balance a o 
moMh later, a judge f Jffpp j 

Ord LVII. r. 12 that the sherifi should sell the J 
goods, and out of the proceeds pay to the 
SlaimLntthe amount of his claim with interest s 
up to the date of payment, and to the execution a 
creditor the amount of his execution, and the d 

residue to the defendant Held, that on the t 

true construction of the words of the rule, -and 1 
direct the application of the proceeds of sale m i 
such manner, and upon such terms, as may be 
just,” the judge had jurisdiction to niaJre the s 
order, and that his jurisdiction was not lunited - 
by the practice of the courts of equity as to the < 
rmaymeiit of an unwilling mortgagee Fo^m- 
■V. Chime, ■. 66 L. J., Q. B. 063 ; [IS'JTj 2 Q. B. 362 ; 1 
76 L. T. 82r3— C. A. „ ’ 

Where a:oods subject to a bill of sale have ( 
been seized by the sherifi at the instance ot an 
oxecution creditor, and it is doubttal whethei . 
the security is sufficient, the court will not , 
interfere with the rights ot the f Jif ® 
holder, and will not order a sale under Ord. LV II. 
r 12 unless the execution creditor guarantees him . 
againstloss. Jorsterv. 

S%rn V. Teffiiee, 66 L. J., Q- B; 1^^] 1 

Q. B. 37 ; 77 L. T. 317 ; 16 W. K. 82— C A. 

Where a trustee in bankruptcy has not called 
upon the slierilf under s. 1 1 ( 1 ) ot the Lank- 
ruptcy Act, 1890, to deliver to him goods taken 
in execution which are subject to a bill ot^ sale, 
the execution is not at an end, and the jurisdic- 
tion given hy Ord. LVII. r. 12 to order a sale 
still contliines. 

Order for.]— An order was not made for the 
sale of goods under 23 & 21 Viet. c. 126, s. 13, 

, except under special circnmstaiices. I^mree v. 

2 F. & F. 377. ^ t . 

Where, after an interpleader order (lirecting a 
sherif to se.ll goods, the execution debtor was 
kdiudicated a bankrupt, on his o\\m petition, 
before the time limited by the order tor the sai^ 
and, upon the messenger entering, the sheritt 
withdi’ew, leaving him in possession, the court 
refused to issue an attachment against the slientt 
at tile suit of the execution creditor, tor con - 1 
tempt in not proceeding to a sale pursuant to 
the iiiteriileader order. Collins v. 61 ?;//, 8 L. i. 
466 ; 11 W. K. 786. 

Eeceiver and Manager instead of Sale.]— An 

interpleader issue being ordered to try the right 
to goods seized in execution, the court or a j^-mge 
may, under the Judicature Act, 1873, s. 2o, 
sub-s. S. and Ord. LVII. r. 15, order that, instead of 
,a sale by the sheriff, a receiver an(.l manager of the 
property be appointed. Howell v. Dawson.^ 13 
4 B. H. 67. 


Liability of Execution Creditor.]— An execn- 
tiou creditor is not liable to the person vvhose 
goods have been wrongfully tahen m execution 
for any damage sustained by him in consequence 
of their sale under an interpleader ordffl. 

V. Om„a, 1 H. & 0. 621 32 L J., Bx 142 ; 3 
Jur. (N.S.) 53 ; 7 L. T. 633 ; 11 W. K. 1S6. 

The plaintiffs goods having been wrongfuUy 
seized by the defendants under a 
aaainst the goods of the execution debtoi, aipm 
default of payment of their value or scountj toi 
the amount by the plaintiff (the claimant) having 
been sold by the sheriff undox' an interpeadei 
order, and the proceeds paid into court to await 
the result of an inteipleader if 
snhsecinently determined in the plaintiff s tavoui . 
—Held, that he was entitled to recover froni the 
execution creditors damages only up to the time 
of the interpleader order, and that they weie not 
liable for any loss or damage resulting from the 
sale, or any proceedings siihsequeiit to suen 

Ifla sheriff’s officer, vathoiit any directi(m from 
an execution creditor, or any interference by him, 
in executing a fi. fa. seizes a stranger's goods, 
v.'ho makes a claim, and the officer takes out an 
interpleader summons, and the execution creditor 
ayipears and accepts an issue to try the owner- 
ship of the goods, the execution creditoi does 
not thereby become liable to an action tor the 
wronaful uct of the sheriff’s officer in taking the 
goodsv ]Voi,lUn V. 1 H. & C. o»4 ; 31 

L. J., Ex. 513 ; 7 L. T. 73 ; 10 AV. E. 71o— 
Ex. Ch. 

3. Expenses of Possession. 

Snle not Enlarged.]— A sheriff, haying taken 

goods in execution which were claimed b} a 
i third party, obtained an interpleader rule, ilie 
5 iiarties appeared ; and a rule was made that the 
• parties should appear in the jiext term, aiid 
niaiiitain or relinquish their claims, and that, in 
^ the meantime, the sheriff should continue in 
5 possession till furthei* order of the court, and 
7 proceedings against him he stayed ; and that a 
■! feigned issue should be tried between the clami- 
f ants at the next assizes. The issue Avas tried 
t and the third party obtained a verdict agaimst 
^ the execution creditor. The latter obtained a 
■- rule for a new trial, which rule, after the lapse 
0 of five terms, was discharged. The sheriff had, 
by direction of the execution creditor, quitted 
possession before the rule for a new trial was 
discharged. The interpleader rule had never 
been enlarged, or in any manner formally con- 
tinned -.—Held, that the court might neverthe- 
less act upon the interpleader rule, for the 
purpose of awarding to the successful party his 
costs of appearing to the sheriff’s rule, and costs 
of keeping possession of property incurve! by 
such part}^ Levy v. Chrnujmeys, 4 A. & E. 36o. 


Particulars of Claim.]— Where, upon an inter- 
pleader summons by the sheriff, a^ claimant 
alleges tliat he is entitled, under a hill of sale, 
or otherwise by Avay of secui’ity for a debt, to 
the goods seized in execution, and an ordei is 
made for the sale of the goods and the satisfac- 
tion of the claim out of the proceeds of the sale, 
the claimant is not entitled to demand from the 
sheriff any Sum. not inclmied in the particulars 
of claim on which the order was made. Moel'cy 
'"y. JEvufU^ 56 L. J., Q. B. 253 ; 18 Q. B. D. 390 j 
56 L. T. 179 ; 35 W. IL 265— G. A. 


What Expenses.] — The sheriff will be allowed 
his costs of keeping possession, after applying to 
the court, Avhere it is for the beneffit of the 
■ parties, and not in furtherance of his duty. 
Undorton. v. Bury ess, 4 D. P. C. 10 L ^ 

The term “ possession money ” does not inciude 
the expense of the keep of cattle seized by 
the sheriff. OasJiell v. Sefto,i, 14 M. & AV . 802 ; 
3 B. ik L. 267 ; 15 L. J., Ex. 107 ; 9 Jm-. 996. 

When a judge has ordered that the claimant 
as a coiiditioir of a relief shall pay possession 
money, the olaim of an overcharge is not an. 
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extortio]!, but a ground for relief on taxation of 
oosts. Long v. Bmg^ 10 W. E. 841. 

If on-appearance of Parties.]— Where neither 
the plaintiff nor claimant appears, the court will 
discharge the sheriff from actions by either of 
those parties, and permit him to levj^ his 
poundage and expenses, and abandon the 
remainder of the levy. Bveleigh v. SaJds-hm/, 5 
D. P. C. 369 ; 3 Bing. (N.C.) 298 ; 3 Scott, 674. 

If the execution creditor does not appear upon 
a rule to relieve the sheriff, the court will order 
the sheriff to withdraw from possession, but will 
not direct the execution creditor to pay the 
sheriff the costs of Peeping possession. Meld v. 

2 C. & J. 480 ; 1 D, P. C. 567 ; 2 Tyr. 548 ; 

I L. J., Ex. 175. 

Where Seizure Wrongful.] — The court will 
allow a sheriff to deduct the expenses of a sale 
effected by the authority of the court, although 
it appears on the trial of an issue that the seizure 
was wrongful. Bland v. Bela ns, 6 1). P. G. 293 ; 
lW,W,k H. 75. 

Unsuccessful Execution Creditor — Eepayinent 
to Claimant.] — The execution creditor who is 
unsuccessful in an interpleader issue is liable 
to :]:“e|)a,y to the claimant the charges of the 
sheriff wliicli he has deducted from tiie amount 
of the levy. Blalter v. Seager, 76 L. T. 392. 

4. Interfering with Sheriff. 

Contempt of Court.] — Sheritrs ofiicers went to 
the house of a party to execute a fieri facias, and 
took tH'-'tssession of his goods. An auctioneer and 
others claimed them uiider a Ijill of sale, and 
proceeded to sell them, notwithstanding the 
resistance of the officers, whom they treated with 
considerable violence ; 'whereupon the sheriff took 
out an inte:r|>leader suinmons, and served it. 
They disregai'ded this, and comi)leted the sale 
and removed the goods : — Held, a contempt of 
court, both at common law and under 1 ck 2 
Will. 4, c. 58. (Jooper v. Asprey, 3 B. & S. 932 ; 
32 L. J., Q. B. 209 ; 9 Jnr. (N.s.) il9S ; 8 L. T. 355 ; 

II W. E. 641. 

B. IN OTHEE CASES. 

Unliq.uidated Damages.]— Actions for unliipii- 
■dated damages are not within s. 1 of 1 A 2 Will. 4, 
o. 58. Waiter v. JVieliolson, 6 D. P. C. 517. 

ETuitabie Claims.] — An equitable claim is not 
the subject of an interpleader summons. Hurst 
V. Sheldon, 13 C. B. (N.S.) 750. S. P., Stiirgess v. 
Claude, 1 1), P. 0. 505. Bouak v, 8 M. & W. 

155 ; 1 ;D. (N.s.) 56 ; 10 L. J., Ex. 267. ' Putney v. 
■Tring, 5 M. & W. 425 ; 7 I). P. C, 81 ; 8 L. J., Ex. 
271. 

On an ijiterpleader issue, a common law court 
can take notice of equitable rights, and deter- 
mine wliicb. party is to be preferred to the other 
acc(.)rdiiig to such rights. Englebaoh v. Kiivon, 
44 L. J.,"0. P. 396 ; E. E. 10 0. P. 645 ; 32 L. T. 
831. S. I*., Buneau v. CasMn, 44 L. J., G. P. 225 ; 
L, E. 10 G. P. 554; 32 L. T. 197 ; 23 W. E. 561. 
See note , judicature Act, 1873, s. 24, sub-s. 3, and 
,s. 25, su])-s. 1 1. 

The Interpleaflcr Act applies only to those 
cases wlicre the opposite claims depend on legal 
rigdits, and not, on matters peculiarly of equit- 
able juris( lict ion. La ngton v. florton, 3 Beav. 464. 

A bill of intorpleader cannot be sustained upon 


equities ; the claims must be founded on legal 
rights, and must refer to precisely the same 
subject-matter, and not to collateral demands 
arising out of the right immediately in dispute. 
Bo/relay v. Ctiriis, 9 Price, 661. 

Chose in Action.] — Semble, that a chose in 
action maj" be the subject of interpleader. 
Itohlnson v. Jenhins, 59 L. J., Q. B. 147; 24 
Q. B. D. 275 ; 62 L. T. 439 ; 38 W. E. 360— G. A. 

Conflicting Claims.] — ^It is no objection to a 
bill of interpleader that one party’s right is legal, 
and the other’s equitable ; but they must both 
claim the same subject adversely, not under each 
other. Glynn v. Loclie, 3 Dr, & War. 11 ; 2 
Gon. A L. k ; 5 Ir. Eq. E. 61. 

Where a bill of interpleader stated a case for 
relief as between two of the defendants, but also 
set up the claim of a third, which was para- 
mount and adverse to the claims of the two 
others : — Held, that although this last claim 
might be one which could not support the bill, 
the inti'oduction of it did not expose the bill to a 
successful demurrer on the part of one of the 
first-named defendants. Farehrotlier v. Beale, 3 
De G. A Sm. 637 : 19 L. J., Ch. 149 ; 14 Jiir. 215. 

Where a fund in the hands of a stakeholder 
was contested by three parties, one of whom 
claimed the whole of it, and the other two claimed 
it in certain proportions, and the stakeholder 
filed a hill of interpleader against the three 
claimants, the court at the hearing dismissed the 
bill with costs as against one of the parties 
claiming a part of the fund, and decreed that 
the other two parties should interplead as to the 
other part. Hoggart v. Cutts, Gr. & Ph. 197 ; 
10 L. J., Gh. 314.' 

A mere pretext of a conflicting claim will not 
support a bill of interpleader ; the court is bound 
to see that there is a question to be tried. 
Coeliraiie v. O'Brien, 2 Jo. & Lat. 380 ; 8 Ir. Eq. E. 
241. 

It is not necessary that the right claimed by 
the third party should be an absolute right of 
property. Harwood v. Betham, 1 L. J., Ex. 180. 

A plaintiff in an interpleader is not bound 
to shew the existence of an apparent title in 
each of the defendants claiming the property. 
Bast and West India Bocli Co, v, Littledale, 7 
Hare, 57. 

Different Debts.] — Debts that are different in 
their original nature and constitution, could not 
be made the subject of interpleader. Ghm v. 
Bueslmry, 11 Sim. 139 ; 9 L. J., Ch. 365 ; 4 Jnr. 
1080. 

B. undertook to pay xi. the sum of 3657. at 
a particular time, and afterwards paid him 407. 
on account. A. then assigned the sum of 3657. 
alleged to be due to him from B. both to C. 
and D., and C. and D. claimed to be paid this 
sum from B. B. filed a bill of interpleader 
against G. and D., stating the payment of 407., 
and requiring them to interplead as to the 
3257. : — Held, that on account of the difference 
of the two sums of 3657. and 3257., interpleader 
did not lie. Blplooh v. Hammond, 23 L. J., Ch. 
550 ; 2 W. E. 500— L.JJ. 

To give the court jurisdiction under the act 
there must he cross claims on one and the same 
subject-matter, and the party apjffyiug must 
shew that he cannot in any case he liable to both 
the ciainis. Farr v. Ward, 2 M. k W. 844 : 6 
D.J., Ex.213. 
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Applicant not to be harassed. ]— It is sufficient 
to support a Mil of interpleader, that each of the 
defenclants has a claim to the matter in question, 
although one only can maintain an action ^ 
law ; the principle being, to prevent a plaintift 
from being doubly vexed. It is ^ ' 

necessary that he should have been actually sued. 
Morgayi y. Marsack, 2 Mer. 107. ^ 

Interpleader upon notice of a variety of claims 

by persons, amongst whom an f 

an estate was split, though no smt instituted, 

and but one legal right of entry ; 

being, not merely that the payment cannot be 

safely made, but that the party 

discharged by a single payment should not be 

harassed by a number of suits. Angell v. Hadden, 

15 Yes. 244. 

No Possession.]— PlaintifE having parted with 
the property, cannot sustain an interpleading bill 
against different claimants, upon an iindertalving 
to pay over the value to the party entitled. 
JBurnett v. A7iderso7i, 1 Mer. 405. 


Claim of Lieu.J — -A lien attaching upon the a 
goods in dispute does not prevent the paidy who h 
holds them from applying for relief. OMer y. t 
JBmik of Eiigland^ 3 M. & Scott, 180 ; - D. P. C. t 
728; 2‘ L. J., G. P. 158. See Atterihoimifili v. i; 
Stkatharvyids Doelis, post, col. 369. p 

A wharfinger, who claims a lien on goods for c! 
wharfage cannot interplead if the lien only - 
attaches upon one of the parties by whom the L 
goods are claimed. B7'addicli> v. S777-ith, .) Bing, s 
84 ; 2 M. & Scott, 131 ; 1 L. J., C. P. 154. _ \ 

In an action against an ^ auctioneer by his t 
employer, for the proceeds of goods intrusted to 
him for sale, he having sold after notice of a claim j 
hy a third party, and claiming a lien on a certain S 
sum only as portion of the proceeds for his com- 
mission " and expenses : — Held, entitled to an 
interpleader as to the residue. Best v. Ideys, 3 ] 
p. & F. 113. ; 

Stakeholder.] — ^When there are two or more ; 
claimants of goods in the hands of a stakeholder, 
the only way in which he can protect himself is 
hy filing a hill of interpleader. If, instead of 
doing so, he litigates with the claimants sepa- 
rately, he must pay the costs of the successful 
claimant. Laincf v. Zede7^ 43 L. ' J., Ch. 626 ; 
L. E. 9 Ch. 736 ; 31 L. T. 284. ^ 

A mere stakeholder is justified, if there is the 
slightest doubt or risk arising from conflicting 
claims, in calling upon the person really interested 
on either side to indemnify him against such 
risk, and, if he refuses or neglects to do so, in 
filing a hill of interpleader in equity. Nelmi v. 
Baker, 2 H. & M. 334 ; 33 L. J., Ch. 705 ; 10 
Jur. (K.S.) 832 ; 12 W. E. 999. 

After Action brought.]— The court can- 
not give relief to stakeholders, who are only | 
threatened with proceedings ; an action must be 
brought, and the plaintiff declare, before the court 
will interfere. Parher v. D. P. C. 562. 

Illegal Race.]— The court will not grant 

an interpleader where an action has been brought 
against the holder of a stake deposited with him 
to abide the event of an illegal race. Applegai^th 
V. CoUey, 2 D. (K.S.) 223 ; 10 M. & W. 723 ; 11 
L. J., Ex. 350. 

Title Deeds.]— The holder of title deeds 

cannot apply for protection against opposing 


claims. But trover for title ffeeds j 

act. Smith v. Wlieeler, 3 D. P. C. 431 ; 1 Gale, 

1.5, 163. 

Bankers— Interest.]— A. being in posspionof 
a house, deposited the title deeds with a bank, as 
a security for a loan. Amongst them was what 
purported to be a grant to B., deceased, m fee. 

4 died ; B.’s heir demanded the grant from the 
bank, claiming it as his property. A.’s hein who 
was in possession of the house, paid oil tne 
advance, and demanded the deeds deposited. 
The bank gave up all but the grant claiined by 
B ’s heir, which the bank refused to give_ to 
either party. B.’s heir brought trover against, 
the bank. A.’s heir threatened to sue the bank. 
The court relieved the bank, though in the rela- 
tion of bailee to the person represented by the 
claimant. Boherts v. Bell, 7 El. & Bl. 3 Lo , 3 
Jur. (N.S.) 662. 

A bill of exchange was drawn by the Melbourne 
branch of the Bank of Australasia, upon theii 
house in London, in favour of a married woman, 
and remitted to her by her husband, and duly 
accepted by the London house. After the bill 
had been so accepted, and had been indorsed 
by tlie wife for value, but before its maturity, 
the husband (who had in the meantime arrived 
in this countiy) gave notice to the bank not^ to 
pay it, his wife having eloped. The bill becoming 
due, and the bank being sued by the indorsee : 
—Held, not a case for an interpleader, the bank 
having an interest in the subject-matter of the 
suit, and the question whether or not the bank 
was estopped from contesting the payee’s ^right 
1 to indorse not being one which could be tried in 
( an issue between the plaintiff and the claimant. 

. BaJter v. Band of Audi'alasia, 1 C. B. (N.S.) 515 ; 

L 26 L. J., C. E. 93 ; 3 Jur. (N.S.) 187 ; 5 W. E. 

• 253. 

L A sum of nionev had been deposited by the 
I plaintiff while sole with the defendants, who 
were bankers ; they were afterwards served^ with 
a notice b}'' M.. that the plaintiff was married to 
- him, and that they should not pay over the money 
S to her. The plaintiff disputed the marriage 
s Held, that the case was within 1 & 2 Will. 4, 
f c. 58,’ s. 1. C/'ellin v. Lelcmd, 6 Jur. 733. 


Interests of Husband and Wife.] — A defendant 
who is sued on a promissory note given to the 
plaintiff for money due to a married woman, to 
enable her to have the benefit of it, and not her 
husband, cannot obtain relief on the ground that 
he expects the husband to sue for the iiioiiey. 
Kewtm V. Moody, 1 W. W. & H. 554 ; 7 E. P. C. 
582 ; 3 Jur. 42. „ 

A married woman lodged several sum.s or 
money in a bank in her own name upon deposit 
receipts representing herself to be a wndow. 
Her husband and a transferee from her both 
afterwards claimed and brought actions for the 
recovery of the deposits : — Held, a p^'cpcr case 
for interpleader. Costello v. Mcniio, 15 W. E. 54b. 

Estate Agents—Commission.] — Two claims hy 
different estate agents against the same person 
for different sums in respect of commission, on 
the sale of the same house to a purchaser, are not 
such opposing or conflicting claims to the same 
debt as eii title the defendant to an interpleadei 
order under Ord. XVII. r. 13 of the Comity 
Court Eules, 1889. Grea.forex v. ShaeMe, 64 
, L. J., Q. B. 634 ; [1895] 2 Q. B. 249 ; 15 E. 501 ; 
’ 72 L. T. 897 ; 44 W. E. 47. 
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Charge on Lands. ]— The owner of lands subject 
to a charge is entitled to file a bill against persons 
setting lip conflicting claims to the benefit of the 
charge to have their rights declared and the 
estate discharged on payment of the money 
charged. Vyn/ari v. Vyi'ymi, 4 De G-. F. & J. 
183 : 31 L. 1 , Gh. 158 ; 8 Jur. (N.S.) 3 ; 5 L. T. 
511 ; 10 W. R. 179. 

Conduct of Party.] — A party, who, by his own 
act, is placed in a situation to be sued, cannot 
call on the court to substitute another defendant. 
JBeleher v. Sniith, 1 L. J., C. P. 167 ; 9 Bing. 82 ; 
2 M. & Scott, 184. 

Semble, on the doctrine of interpleader, that 
where the double claim has been occasioned by 
the act of the stakeholder, he has no right to 
file a bill of interpleader. Beshorouyli v. Harris, 
5 De G. M. & G. 439 ; 1 Jur. (N.s.) 986 ; 3 Eq. R. 
1058 ; 4 W. R. 2. 

A party cannot obtain relief where he has 
incurred a personal liability to either of the con- 
tendiii g parti es . Patornl v . Ca my) hd /, 1 2 M . &: W. 
277 ; f D. & L, 397 ; 13 L. J., E.v. 85 ; 7 Jur. 1139. 

Purchaser from Factor.] — A. consigned goods 
to B., a factor, who sold them to C. B. having 
become bankrupt, his assignees sued C. for the 
price of the goods, which were also claimed by 
A. : — Held, that C. was entitled to the benefit of 
the 1 & 2 AVill. 4, c. 58, s. 1. Joliusim v. Shaw, 
4 Man. & G. 910 ; 12 L. J., C. P. 112. 

Ownership of Shares.] — An action having been 
brought by A. against a railway conqiany to 
recover dividends due u|)on certain consolidated 
.stock of the company, and B. claiming to be the 
registered pi’ 0 })rietor of the stock in respect of 
which the dividends were sought to be recovered 
iby A. : — Held, that the company was not entitled 
to relief. Dalton v. Midland My., 12 C. B. 459. 

The plaintiff was registered proprietor of shares 
in a public company, and lield a certificate that 
he was registered as owner of the shares. Pie 
executed a transfer to the defendants, udio were 
brokers, to enable them to sell the shares, and 
handed to them the certificate and transfer for 
that purpose. The claimant gave the defendants 
notice that he claimed the shares, and tlie plaintiff 
d-emaiided back the certificate and transfer. The 
defendants applied for an interpleader order : — 
Held, that, as the claimant was in effect claiming 
the documents, the defendants were entitled to 
interplead. Mohlnsoa v. Jenhlns, 59 L, J., Q. B. 
147 ; 24 Q. B. D. 275 : 62 L. T. 439 ; 38 W. R. 
360—G. A. 


owners of ,a bill of exchange, against the acceptor. 
The court directed an issue to try who was law- 
fully entitled to recover on the bill, and relieved 
the "acceptor from all claim in respect of costs. 
Beyan y. Serle, 9 D. P. C. 193 ; 1 W. P. C. 31. 

A defendant, having purchased cattle from the 
plan tiff, accepted a hill in payment, with a blank 
for the name of the drawer, and remitted it 
by post to the plaintiff. The bill subsequently 
came into the hands of B. & S. for a valuable 
consideration. The plaintiff,, denying that he 
had ever authorised payment by an acceptance, 
or that he had ever received the bill or indorsed 
it, brought an action against the defendant for 
the price of the cattle. B. & S. also threatened 
to commence an action against him on the bill : 
— Held, that the defendant was not entitled to 
relief, Farr v. Wa7'd^ 2 M. & W. 844 ; M. & H. 
244 ; 6 L. J., Ex. 213. 

When two parties claim a right to a vessel 
which has been sold, and part of the proceeds is 
in the hands of a third party, in the form of a 
hill of exchange, that is a case for interpleader. 
6rlhhs V. 6rlbhs, 6 W. R. 415. 

M. 4: Co. were sued by G. as acceptors on a 
bill of exchange. M. & Co. had handed the bill 
to L. & Co. for full value received. L. & Go. 
had really obtained the bill for one H. in con- 
sideration of the value of a cargo sent by G. to 
England from Russia, which H, instructed L. & 
Co. to sell on commission. H. obtained possession 
of the cargo on handing over the bill to G.’s 
agents in England. The bill was then forwarded 
to G. in Russia, and being duly presented, was 
dishoi loured, whereupon G. sued M. & Co. as 
acceptors. L. 4: Co. meantime give M. &; Co. 
notice not to pay the bill, on the ground that 
tliey, L. 4: Co., had parted with the bill through 
the fraud of H., and that, the cargo being 
deteriorated, they had not received full value for 
the bill, and claimed to be recouped for their loss 
on its sale from the moneys handed to M. & Co. 
for the bill. M. 4: Go. applied for an interpleader 
issue to be ordered, which the Master granted, 
and on which he substituted L. & Co. as defen- 
dants in lien of M. & Co. : — Held, that M. 4: Co., 
being “ persons seeking relief who were under 
' liability for a debt in which they were, or 
expected to he. sued by two or more parties 
making adverse claims ” within the terms of 
. Or. LVII. r. 1 Qi'), there was jurisdiction for 
^ the court or judge to exercise a discretion in 
ordering an interpleader issue, and that such 
discretion had been rightly exercised. Gerhard 
V. Montagu, 61 L. T. 564 ; 38 W. R. 76. 


Title to Reward.] — Where two parties claim to 
be entitled to a reward, the defendant, when sued 
by one of them to recover it, is not entitled to relief 
under the act. Colli s v. Lee^ 1 Hodges, 204 ; 5 L. J., 
0. r. 83. S. r., (D'ant v. Fry, 4 D. B. C. 135. 

A reward was ofi’ered by a parish to any party 
who should give information which should lead 
to ilie convietion of the party who had murdered 
a female. A parly claimeil to iiave given tlie 
infonnation and hronglit an action against the 
vestry clerk of the parish (who was liable to be 
sued iindei* a local act). Other parties also 
claimed to have given the information. The 
court, at the instance*, of the defendant, granted 
a rule under 1 4: 2 Will. 4, c. 58, s. 1. Guy v. 
Pittman, 5 }8cott, 795 ; 1 Jur. 775. 

Title to Bill of Exchange.] — Actions were com- 
menced by two persons, claiming to be lawful 


I Claims under Life Policy.] — A life insurance 
company received notice of an assignment by an 
j insurer of a policy which the company had 
granted, and the insurer afterwards became 
bankrupt. Boon after the death of the person 
whose life was assure<I, the party to whom the 
' assignment had been made applied for the pa}'*- 
mont of the sum due upon the policy, and the 
com))any inquired of the assignees of the bank- 
rupt whether there was any objection to ])ayment 
being made to the claimant. The assignees did 
not assent to the payment, but made no positive 
claim to the policy. In the meantime an action 
was brought upon, the policy by the claimant, in 
the mime of the bankrupt, against the company : 
— Held, that it was a case in which the company 
were entitled to file their bill of interpleader ' 
against the plaintiff in the action, the bankrupt, 
and his assignees, and that the assignees, who had 
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in tlie suit sliewii no title to the policy, must pay 
the costs. Femi t. Fdmonds^ 5 Hare, 314. 

In 1825 H. effected a policy upon the life of 
Gr., and subsequently assigned it, and real estate, 
by way of mortgage, to Messrs. S. to secure a sum. 
of money. Due notice of the assignment was 
given by Messrs. S. to the assurance office. In 
1830 Messrs. S. took possession of the real estate, 
and have ever since remained in posse.ssion of it. 
In 1834 H. became insolvent. In 1853 G., the 
life assured, died. The assurance office refuse to- 
pay Messrs. S. the sum assured, alleging that both 
H. and his assignee in insolvency claimed the ' 
fund ; and they filed a bill of interpleader against 
all the parties. It appeared that H., the insol- 
vent, did not deny the validity of Messrs. S.’s 
security, but only alleged that after payment of 
all his debts there would be a surplus ; and that 
the insolvent assignee did not actual^ claim the 
fund or object to the payment of it to Messrs. B., 
but declined to consent to the payment : — Held, 
that this was not a case foi* interpleader. 
'boronglb v. Harris, 5 De G. M. k G. 439 ; 1 Jiir. 
(K.s.) 986. 

Claim by ITucertificated Bankrupt.] — Where 
an uncertificated bankrupt brought an action for 
work done by him, and on a reference a certain 
sum was found to be due to him, which his 
assignees thereupon claimed from the defendant : 
—Held, that on a fresh action being brought by 
the bankrupt, the defendant might call upon the 
assignees, by an interpleader rule, to suppoi-t the 
claim. Jones v. Twrnlmll, 2 M. k W. 601 ; 5 
D. P. C. 591 ; M. & H. 106 ; 6 L. J., Ex. 166. 

When Indemnity given.] — ^IVhere a defendant 
has been idemnified by a third party for not 
delivei'ing up property in his possession, he has 
no right to relief. Tucker Morris, 1 C. tk M. 73 ; 
1 D. P, 0. 639 ; 2 L. J., Ex. 1. 

The plaintiff in interpleader is not bound to 
show the existence of an apparent title in each 
of the defendants claiming the property, and a 
stakeholder is entitled to relief by suit of inter- 
pleader, and is not bound to accept an indemnity 
from either of the claimants, though the claimant 
offering it shows an apparent title. East a nd Tr(p.s^ 
Indian Boeli Co. v. Littledale, 7 Hare, 57. 

“Collusion.”] — The objection that a stake- 
holder has, by merely taking an indemnity from 
one of two rival claimants to property *in his 
hands, disentitled himself to relief under the 
Interpleader Acts because he had identified him- 
self with and must be taken to “ collude ” with 
the claimant who gave the indemnity, cannot be 
raised by that claimant himself, and the decisions 
in Tucker v. Maoris (1 Or. & M. 73), and 
JBelckcr v. Smith (9 Bing. 82), do not apply. 
Thompson v. WrigU, 54 L. J., Q. B. 32; i3 
Q. B. D. 632 ; 51 L. T. 634 ; 33 W. P. 96. 

Where an applicant for relief by way of inter- 
pleader has made an agreement with one of two 
contoriding parties to assist him in his endeavour 
to defeat the claim of the other, he so far 
identifies himself with the first party as to be 
guilty of “collusion” within the meaning of 
r. 2, sub-s. Q}') id. Ord. LVII. Collusion under 
this order does not , necessarily imply any moral 
wrong. Murietta v. American Co., 

L. J., Q. B. 396 ; 5 K. 380, 

Disclaimer — Interest in Part.] — In an action 
-for an obstruction in collecting tolls of a mine, 
with a count in trover for the^ ore against the 


adventurers who claimed an interest in the ore,- 
but disclaimed as to, the tolls Held, that the 
court could not entertain an application by 
them under the act. La/wrence v. Mathews, 2 
H. & W. 123 ; 5 D. P. 0. 149. 

— — • By one of two.] — In a joint action of 
trover against two, one of them who claims no 
title to the goods is entitled to relief. Gladstone 
v. White, 1 Hodges, 386. 

Claiming Interest in Subject-matter,] — A 
claim for warehouse rent is not such an interest 
in the subject-matter of a suit as will exclude a, 
defendant from the protection of the Interpleader- 
Act. Harwood v. Betliani, 1 L, J., Ex. 180. 

Where the depositary of a fund has a personal 
interest in contesting a question relating to part 
of the fund with one of the claimants of it, he 
cannot properly file a bill of interpleader respect* 
ing it. Moore v. Usher, 7 Sim. 384 ; 4 L. J., Oh. 205* 

Defendant, the proprietor of a horse repository,, 
sold there by public auction a horse to the 
plaintiff, warranted quiet to ride and in harness,, 
but subject to a condition, by which, if con* 
sidered by the buyer incapable of working from, 
any infirmity or disease, it might be returned on 
the second flay after the sale, and the matter 
determined by vcterinaiy surgeons according to- 
the terms provided for in such condition. The 
horse was returned accordingly by plaintiff, whO' 
demanded to have back the money he had paid 
for the purchase, and this being refused, be 
brought an action Mgainst defendant for damages- 
for breach of the warranty. A. B., who had 
placed the lioivse at the repository for sale,, 
claimed of defendant the proceeds of the sale,, 
stating that the horse had left the repository 
perfectly sound : — Held, that defendant was nofe 
entitled to an interpleader order. Wright v. 
Ereeman, 48 L. J., C. P. 276 ; 40 L. T. 134 
Id. 358--C. A. 

An auctioneer sold for the ])laintiff some furni- 
ture, and paid him a part of the proceeds ; but 
whilst the balance was in his hands, G. gave him 
notice that the furniture belouged to her. The- 
plaintiff having brought an. action against the 
auctioneer for the balance, he sought to deduct 
his charges for commission, and applied for an 
interpleader order betux'en the plaintiff and G-., 
as to the residue, G. being willing to allow him 
his charges : — Held, that a judge had power to- 
make the interpleader order, if not under 1 & 2 
Will. 4, c. 58, under the 23 & 24 Viet, c. 126, s* 
12. Ecst V. Hayes, 1 H. & 0. 718 ; 32 L. J., Ex. 
129 ; 11 W. P. 71. 

An auctioneer sold, by the instructions of the- 
plaintiff’, some furniture, after he had received 
notice of a claim to it under a bill of sale ; and! 
disposed of a portion of the proceeds according 
to the plaintiff’s direction ; subsequently a claim 
was made to the balance by the holder of the 
bill of sale, and the auctioneer obtained a sum- 
moning order : — Held, that the state of facts did 
not entitle him to an interpleader order ; and 
that the rival claimants were not entitled to the 
costs of affidavits which went solely into the 
merits of tlje case as between themselves. Polaucl 
V. Coa.ll, Ii*. P. 7 G. L. 108. 

Stakeholdei', seeking to retain part of stake,, 
cannot tile interpleader. If an action is brought, 
again.st an auctioneer for, a deposit, he cannot, 
ffle a bill of intci'plcader if he insists upon retain- 
ing either his commivSsion or the duty. Mitchell 
v. Hayne, 2 Sim. & S. 03 ; 25 P. P. 151. 



INTEEPLEADEE— Jw Other Cases. 


Auctioneer, being a mere stakeholder, ordered 
to pay deposit money into court, on retaining 
his own claims on it, without prejudice. Tates 
Y. Far chr other 4 Madd. 239. 

Part only of a single Claim.] — A debtor against 
whom an action has Vjeen brought, and who has 
had notice of assignment of the debt, may inter- 
plead as to part only of the claim, and may dis- 
pute the residue. His application for relief may 
either be made in the action under Ord. LVlf. 
rr. 1, 4, or by a separate proceeding under s. 25, 
sub-s. 6, of the Judicature Act, 1873. If an 
interpleader order be made on a separate pro- 
ceeding under s. 25, sub-s. 6, of the Judicature 
Act, 1873, the judge making the order has no 
power to stay the pinceedings in an action 
already commenced against the debtor. Reading 
Y. London School Board., 16 Q. B. D. 686 ; 5*4 
L. T. 678 ; 34 W. E. 609. 

Claims not Identical.] — A court of law was 
not bound by the principles which goYcrned 
courts of equity upon a bill of interpleader, and 
might give relief although one of the parties had 
incurred to another a personal obligation inde- 
pendently of the questions of property, and 
the claims were not identical. Best y. Hayes, 
1 H. & C. 718 ; 32 L. J., Ex. 129 ; 11 W. R. 71. 

Deposit — Pledge.] — A. sued the defendant, to 
whom he had intrusted a policy for certain 
purposes, and declared in trover and detinue, 
and specially on the contract. B., who had 
pledged the policy with A., then brought an 
action against the defendant for the recovery of 
the jiolicy. An interpleader order was made, 
directing that the proceedings in the first action 
should be stayed till further order, that A. 
should be at liberty to defend the second action, 
indemnifying the defendant, and that B. should 
give the defendant security for costs : — Held, that 
the order was rightly made. Tanner v. Europea n 
Bank, 35 L. J., Ex. 151 ; L. E. 1 Ex. 261 ; 12 
Jur. (N.S.) 414 ; 14 L. T. 414 ; 14 W. E. 675. 

Work and Labour.] — A plaintiff in his own 
name contracted with the defendant to do works, 
for which 'he was to be paid by instalments. 
The works proceeded, and some instalments were 
paid, when the defendant received notice from C. 
that the plaintiff was but his agent in making 
the contract and doing the work, and that further 
payments to the plainti-ff would be at the defen- 
dant’s peril. The work was completed by the 
plainti:ff, who brought an action for the balance 
admitted by the defendant to be due to some 
one ; — Held, that the defendant was entitled to 
relief by way of interplead er. Meynell v. Any ell, 
32 L. J.; Q. B. 14 ; 8 Jnr. (x.S.) 121 1 ; 11 W. E.'l22. 

Contract, witb. whom.] — Where work is done 
under a contract, and an action is brought for 
the amount of it by one ].)arty, but another 
claims to be entitled to be paid for it, and gives 
notice thereof to the defendant* — Bern ble, that 
such a case is not within the 1 tk 2 Will. 4, c. 58, 
s. 1 ; an<l it is the fault of the defendant, who 
made the contract, that he does not know with 
whom he contracted. Turner v. Kendal Corpora.- 
Hon, 33 M. & W. 173. 

A. being in possession of iron lying on the 
premises tjf the defendants, who were wharfingers, 
transferred it to the plaintiff ; whereupon they, 
at tlie plaintiff’s request, placed it to his account 
in their booths, and informed him that they had 



i done so. A claim to the iron having been made 
by other parties, suggesting that it had been 
fraudulently transferred by A. to the plaintiff, 
the defendants refused to deliver the iron to the 
plaintiff, who brought an action against them 
Held, that they having agreed to hold the iron 
for the plaintiff, were not entitled to an inter- 
pleader order.' JTorton-v. Devon {Bari), 1 Id.k.'L, 

206 ; 4 Ex. 497 ; 19 L. J., Ex. 52. 

The plaintiff sold to the defendant a rick of 
hay, belonging to a deceased person. S. after- 
wards took out administration to the effects of 
the deceased, and claimed the price of the hay : 

— Held, that the defendant could not be relieved. 
James v. Pritchard, 7 M. & W. 216 ; 8 D. P. G. 

890 ; 10 L. J., Ex. 92 ; 4 Jur. 1188. See Meynell 
V. Angell, supra. . 

Landlord and Tenant.] — E. hired a farm, and 
his son resided on and managed it, paying rent, 
and taidng receipts in his omi name. The 
defendant gave the son notice to quit, and a 
ivaliiation of tenant-right was made by valuers 
appointed b}^ the defendant and the son. The 
father gave the defendant notice not to pay 
the amount of tlie valuation to any one but 
himself, and the son having commenced an 
action to recover the amount of the valuation,, 
the defendant applied for an interpleader order : 

— Held, that this was a case for interpleader, 
and that if the father wns dissatisfied "with the 
valuation, lie might apply to the court for relief. 
Brans v. Wright, 12 L. T. 77 ; 13 W. E. 468. 

Upon the death of a landlord, the tenant, in. 
ignorance of tlie rights of the parties, attorned 
to and paid rent to A., who claimed as devisee. 

The right of A. to the property was afterwards 
disputed by B,, the heir Held, that the tenant 
might maiiitain a bill of interpleader against A. 
and B. Jew v. Wood.-, Or. & Ph. 185 ; 3 Beav, 

579 ; 10 L. J., Ch. 261 ; 5 Jur. 954. S. P., 
Rickard v. Ilgde, 2 Ir. Eq. E. 299, 

A tenant cannot ^ file an interpleading bill 
against his landlord.' Where one claimant seeks 
a certain rent from the tenant in possession, and 
the otlier unliquidated damages lor use and 
occupation, lie cannot make them interplead. 
Johnson v. AtMnson, 3 Anstr. 798. 

The ]’ule that a tenant cannot compel the 
landlord to interplead, does not prevail where 
the claim of a third person arises by tlie act of 
the laudlord, subsefiuent to the commencement 
of the relation of landlord and tenant. Clarke 
V. Byrne, 13 Yes. 383. 

Tenant cannot file a bill of interpleader 
against his landlord on notice of ejectment by a. 
sti-aiiger, under a title adverse to that of the land- 
lord. Bungeg v.Angox'e, 2 Yes, J. 304 : 2 E. E. 217, 

To support a bill of interpleader by a tenant,, 
two persons must claim the same rent in iirivity 
of tenure and contract, as in the case of mort- 
gagor and mortgagee, trustee and cestui cpie trust,, 

&c: i8.a,2 Yek J. 312. 

Two parties claiming adversely an estate 
under the limitations of a settlement which 
contained a power of leasing, brouglit actions 
against a tenant for rent, reserved by a lease 
made under the power : — Held, that the case 
was a proper one for an interpleader. Berndng- 
ham V. Tuife, Ir. E. 7 Eq. 221. ^ 

A tenant cannot sustain a bill of interpleader 
against his landlord, unless the title is affected 
by some act done by the lantllord subsequently 
to the lease. Cook y. RosslyntlBarT), 1 Giff. 167 ; 

28- L. J,, Ch. 833 ; 5 Jur. (N.S.) 973 ; 7 W. E. 537* ^ 
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It is no objection to a bill of interpleader by 
tenant, that it appears by his bill that the rent 1 
was adversely demanded by two persons, one oi 
whom had a prima facie legal right to recei\m^it., j 
as devisee and executrix of the lessor, and the 
other a mere equitable claim as heir-at-law, 
where the adverse claimants were litiga^ng, and i 
the tenant threatened with distress. IJoran v. - 
JEveritt, 2 Ir. Eq. B. 28. ■ 

Two parties claimed a real estate under 
different wills, the validity of. which was_ in 
controversy. An action being brought against 
the tenant by one of the claimants, he hied a 
bill of interpleader against both claimants, and 
obtained an injunction, on bringing his rent into 
court. The court directed an issue to determine 
the rights of the defendants, and continued the 
injunction on the tenant continuing to pay his 
rent into court. Toimley v. Deare^ 3 Beav. -lo. 
B. Glover Y. Reynolds, 16 L. T. 113. 

Ship— Captain— Claim to Goods.]— Where a 
:suit has been instituted in the Court of 
.Admiralty by arrest of a ship, on behalf ot a 
person claiming to be the owner of goods, on the | 
ground of breach of duty on the part ot the 
master in not delivering the goods to him, and a 
like proceeding has been instituted in the same 
court bv another claimant in respect of the same 
goods Semble, that a bill of interpleader by 
the captain of the ship will not lie, on the 
ground that the proceedings are not against him, 
but against the ship, and that the Court ot 
Admiralty has jurisdiction to decide the whole 
question. Sdhliclch v. Hussell, L. lx. 2 Eq. 411 , 
14 W. B. 913. 

Captain of the ship may file interpmader 
w’’here parties claim adversely under bill of 
lading ; but otherwise where paramount to it. 
Lowcy. lUckardson, 3 Madd. 277. 


Agents and Bailees.]— Agent to receive parti- 
cular moneys, is bound to pay same over to 
principal, notwithstanding claims of third per- 
sons ; therefore, he cannot file bill of interpleader. 
NiehoUon v. Knowles^ 5 Madd. 47 ; 21 B. B. 276. 

Where goods in the hands of a bailee have 
been subsequently so treated and dealt with by 
the bailor, as to constitute or acknowledge an 
apparent title to them, in two distinct parties, 
the rule which prevents an agent from filing a 
bill of interpleader against his principal does 
not apply. Pearson v. Cardon, 2 Buss. & M. 606. 

Interpleader allowed by a factor against both 
defendants residing abroad, and one not appear- 
ing. The subject, a policy on a cargo lost, for 
effecting which the plaintiffs claimed to be 
reimbursed their expenses. Martmms v. Hed- 
muth^ Coop. 245 ; 2 Ves. & B. 412, n.^ 

One of several part owmers of a ship, acting as 
ship’s husband, directs a broker to effect an | 
insui’ance upon the entirety of the ship ; a loss 
happens, and the insurance money being paid to 
the broker, who knew wdiat other persons wmre 
part owners of the ship, one of the other part 
owners demands payment of his proportion^ of 
the insurance money, and commences an action 
against the broker to recover it ; and the part 
owner who directed the insurance demands pay- 
ment of the whole, and commences an action to 
enforce such demand : — Held, that the broker 
could sustain a bill of interpleader against the 
two claimants. SfMa>rt v. Wedeh^ 4 Myl, & G. 
305 ; 3 Jur. 237. And see Braeli v. Douglas, 4 
Myl. 0. 320, n. 


A. delivered goods to B., a wharfinger, to be 
kept for him. and afterwards directed B to 
transfer them to G., which was done. D. then 
gave notice to B. not to deliver the goods to any- 
one hut him, and thereupon B. refused to delivei 
the goods to C., upon which C. brought trover 
agaiust B., and B. filed a bill ot mtorpleadei. 
Afterwards D. abandoned all claim to the goods, 
and withdrew his notice Held, that the case 
was a proper case of interpleader, and that H., 
who had occasioned the suit, must pay to the 
plaintiff and the other defendants their costs at 
law and in equity. Mason v. MannUem, •> mm. 1 J 
A. deposited certain iron wdth B. Co., wno 
were wharfingers, and afterwards directed them 
to deliver it to G. C. applied to I> ^ Co. to 
know the particulars of the iron held by them 
on his account ; and B. & Co. then wrote a letter 
to C., saying, that in compliance with his request, 
they annexed a note of the landing weights ot 
the' iron transferred Into his name hy A., and now 
held by them (B. & Co.) at his (C.’s) dispos^. 

B. & Go. subsequently received notice from B. 

, that the iron belonged to him, and that it hacl 
. been deposited with A. as an agent for sale, am 
> that he had without authority pledged it to C. 

' B. & Go. then filed a bill of interpleader against 
, G and D. Held, on demurrer, that after B. 

; Co.’s letter to C., they could not maintain a bill ot 
r interoleader against him. Crawsha y y . Thornton, 

^ 2 Mvl & C. 1 ; 6 L. J., Ch. 179 ; 1 Jur. 19. 

r>()0L was placed in the hands of a party to be 
i aiiplied by him in carrying a divorce bill through 
3 parliament ; part was paid to the solicitor eiii- 
• ployed in carrying the -bill through parliament, 
but before the remainder had been applied, me 
r depositor died : the executrix of the depositor 
f claimed from the depositary the whole deposit ; 

- the solicitor claimed the sum remaining in the 
hands of the depositary Held, that, mider the 
circumstances, a bill of interpleader could not be 
L- sustained. 3Ioore v. Lsher, 7 Sim. 384 ; 4 H. J., 

0 Ch.205. . . r .!• 

A. having a claim to certain property in India, 

L-. agreed with B. that B. shouid iindertake the 

5. trouble and expense of recovering it, and that it 
e successful he should receive half the value of the 
y Tiroperty recovered. Afterwards, A.’s title having 
11 been established, A., with B.’s concurrence, sent 
s, a })Ower of attorney to C. to receive the money, 
a with instructions to remit it to England. 
3 S C. accordingly received the money and 

6. transmitted a bill of exchange for the amount 
qi to his agent in England. A. having mfused to 
r- perform the agreement, B. filed a bill against 
OY him, and A. brought an action at law against G. 
le for the amount of the bill. G. thereupon hied a 
d- bill of interpleader against A. and B. : Held, 

that C. having become possessed of the property 
as solely as A.’s "agent, it was not a proper case for 
in interpleader, and the court refused to allow C. a 
,ss lien for his costs on the fund. Whitts v. Ham- 
to mond, 3 Eq. B. 641 ; 3 W. B. 312. 
re Warehousemen being private agents, ancB not 
,rt holding goods as the possessors of a public 
of bonded warehouse, cannot maintain a bill of 
on Interpleader ; but where, goods are deposited in a 
lYt public bonded warehouse, a bill of interpleader 
,y- may be maintained against contending claimants, 
to Ck)oper Y. Bo Tastet, Taml. 177. 

:er Where a principal has created a lien in favour 
he of another person, on funds in the hands of an 
G. agent, the agent may file a bill of interpleader 
, 4 against his principal and the other claimant. 

Smith Y. Hammond, 6 Sim, 10. 
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Issue as to Eight to Goods, although one 
Claimant also claims Eamages.]— S. was the 
agent of L., a wine merchant in {Spain, and was 
induced by the fraudulent representations of 
three persons acting in collusion to enter into 
separate contracts with them for the sale of wine. 
S. transmitted the orders for the wine to L., who 
shipped the wines, and sent the bills of lading 
to 8, ; the bills of lading were handed by S. to 
the three persons respectively on account of the 
contracts entered into with them. The wine so 
obtained was deposited with a dock company, 
who Issued warrants for the same : some of the 
wine therein mentioned was made deliverable to 
the order of one of the three persons, and the 
rest to the order of another of them. The war- 
rants were then, pledged with the plaintiff to 
secure advances. L. afterwards served notice 
upon the dock companj' not to part with the 
wine ; thereupon the company refused to give up 
the wine when it was demanded of them by 
the plaintiff, who commenced actions claiming 
damages in addition to the value of the wines : — 
Held, that the dock company was entitled to an 
interpleader order under 1 & 2 Will. 4 c. 58. s. 1, 
and the C. L. P. Act, 1860, s. 12, for the right to 
the wine might be determioed as between the 
plaintiff and L., and the actions might be stayed 
as to that, and might be continued as to the 
claims for damages, and by issuing the dock 
warrants the dock company had not debari'ed 
itself from obtaining relief under those statutes. 
Attenhorough v. London and St, Katharine Dock 
Co., 47 L. j., C. P. 768 ; 3 C. P. D. 450 ; 38 L. T. 
404 ; 26 W. R. 583—0. A. 

Discretion of Judge.] — The plaintiff sued an 
auctioneer for breach of warranty of a horse sold 
by auction, and also for personal damages caused 
through the horse’s vice. B., the owner of the 
horse, gave the defendant notice not to return or 
part with the purchase-money of the horse, the 
plaintiff having sent it back to the defendant. 
The defendant took out a summons under Ord. I. 
r. 2, that the plaintiff and B. should interplead. 
A judge in chambers refused to make the order : 
— Held, that the judge’s discretion was properly 
exercised. Wright v. Kreeina/n, 48 L. J., 0. P. 
276 ; 40 L. T. 134 ; Id. 358— C. A. 

Before 23 & 24 Viet. c. 126, s. 12.] — The 
1 & 2 Will. 4, c. 58, s. 1, did not apply to the case 
of a party sued by one person for the price of 
goods, and by another for the goods themselves. 
Slaney v. Sidney, 8 D. L. 250 ; 14 M. & W. 
800 ; 15 L. J., Ex. 72 ; 9 Jur. 995. 

Before the above statute, the court would not 
grant to a defendant an interpleader rule, on the 
gi’ound that the claimant set up a right of action 
against him in respect of the same subject- 
matter, where it appeared that the plaintiff’s 
claim against the defendant rested not merely 
upon the right of property, hut also on the per- 
sonal contract of the defendant. Lindsey v. 
Larron, 6 G. B. 291. 

■ A., professing to act as agent of B., obtained 
from C. an advance of money, upon the security 
of plate in A.’s possession belonging to B. ; after 
A.’s death, C. brought detinue for the plate 
against his executors ; B. also demanded it of the 
executors Held, not a case for an interpleader. 
11 ). 

The Crown.] — The court refused a rule applied 
for by a defendant, upon affidavit, stating that 


the debt sought to he recovered in the action had 
been, under a writ of extent, issued against the 
plaintiff, returned by the jury as seized for the 
Crown. Candy v. Mmigliam-, 6 Man. & G. 710 ; 1 
D. & L. 745 ; 7 Scott (kE.) 401 ; 13 L. J., G. P. 
17; 7 Jur. 1040. 

The provisions of the Interpleader Act do not 
apply where the Crown is a party interested. Ih. 

There being considerable doubts as to the title 
to certain money, believed to be the proceeds of 
a robbery, the court made a decree that the 
Crown and the other claimants should interplead, 
and gave directions for inquiries as to the title to 
the money. v. 6 Jur. (K.s.) 267. 

Foreigners.] — Semble, that a foreigner, residing 
abroad, cannot be compelled to come in under 
the act. Patorni v. Camjihell, 12 M. &; W. 277 ; 

1 H. & L. 397 ; 13 L. J., Ex. 85 ; 7 Jur. 1139. 

S. P., Lindsey v. Barron, 6 C. B. 291. But see 
Belmonte v. Aynavd, 4 C. P. D. 352 ; 27 W. R. 
789— C. A. Affirming 40 L. T. 627. 

Colonists.] — Semble, per Parke, B., that the 
act does not extend to the colonies. Colonial 
Banli V. Warden, 5 Moore, P. C. 340 ; 10 Jur. 745. 

Married Women.] — A married woman may 
maintain a claim on an intei'pleader issue, in 
which the issue is, whether the goods are hers, as 
against the execution creditor. Shingle r v. Holt . . 

7 H. & 65, n. : 2 F. k F. 487 ; 30 L. J., Ex. 

322 ; 7 Jur. (N.S.) 866 ; 4 L. T. 76 ; 9 W. R. 871. 

W., by will, gave real and personal chattels to 
his daughter, L. B., a married woman (the plain- 
tiff), for life, for her sole and separate use, 
ap]_)ointiug her executrix. L. B. carried on the 
business (a colliery), the whole of which came 
into her possession (part under the will and part 
under a conveyance from a third pei’son), as she 
alleged, for her own benefit, assisted by her 
husband. Some of these chattels, which were 
used ill the colliery, having been seized by C., 
the now defendant, and execution creditor of 
her husband, under a judgment revived against 
him, the present issue was directed to try whether 
the chattels so seized were the property of the now 
plaintiff’ as against the now defendant. At tlie 
trial the judge left it to the jury to say whether 
the plaintiff really carried on the business on her 
own account, or whether it was her husband’s. 
The jury having found a verdict for the plaintiff, 
the court discharged a rule obtained to set it 
aside. Bird v. Orahh, 30 L. J., Ex. 318 : 7 Jur. 
(N.S.) 866 ; 5 L. T. 76. 

C. PRACTICE ON. 

1. Parties. 

Cestui que trust.] — A cestui que trust who is 
in possession of settled goods, by virtue of an 
authority from the trustees, is entitled to the 
same as against the sheriff seizing them for the 
execution "^creditor of a debtor living in the 
houses wherein such goods are, and it is not 
necessary for the trustees to be parties to an inter- 
pleader issue directed in order to deternitiie the 
right of possession. Scdiroeder y. Ilanrott, 28 
l"T. 704. 

Married Woman.] — A married woman may be 
a claimant in an interpleader issue. Skiughr v.<? 
Holt, 7 FT. & N. 65 ; 30 L. J., Ex. 322- ; 7 Jur. 
(N.S.) 866 ; 4 L. T. 76 ; 9 W. R. 871. S, P., Bird 



V. Cndh, 30 L. J., Ex. 318 ; 7 Jur. (N.S.) 866 ; 5 
L. T.76. 

Claimants.] — Counsel for the purchaser from 
the claimant will not be heard. Gay ton v. Espin^ 
lE. &E. 722. 

Senible, that in an issue the claimant should 
be the plaintiff, and the execution creditor the 
defendant. Bartley v. Hool\ 4- Tyr. 229. 

Where a new claim is raised, after a rule nisi 
has been obtained, the sheriff nia}^ make the new 
claimant a partv to the rule. Kirlt v. Clnrlie, 4 
D. P. C. 363. 

Where the sheriff applies to the court for 
p]‘otection, no one has a right to be heard 
against the rule, unless he is called upon by 
the rule, though he is in fact a claimant ; and 
if he is called on in one character he cannot 
appear in another. Clarlw v. Lorcl^ 2 E. P. C. 


Trustee in Bankruptcy.] — If, after an 

intei’pleader issue has been settled, the execution 
debtor files a petition for liquidation, and the 
trustee under the liquidation claims the goods in 
respect of which the issue has been directed, the 
trustee will, upon his application, be added as a ■ 
claimant in the trial of the issue. Bird v. 
Mathews^ 46 L. T. 512 — C. A. 

A sheriff having levied on the goods of the 
defendant, receivetl notice -of his bankruptcy, 
and of a claim by the provisional assignee, or 
of any other persons who might be appointed 
assignees.” After the assignees were appointed, 
the sheriff obtained an interpleader rule, calling 
on the provisional assignee only to appear : — 
Held, that the assignees were entitled to a])pear 
on that rule. Ihhrtwn v. Chandler, 9 E. P. C. 250. 

Whore an interpleader rule was obtained, and 
afterwards a claim was made by a curator 
appointed by the Scotch law to the property of 
a deceased poi'son, the court enlarged the rule to 
enable the defendant to make such claimant a 
partv thereto. Wa liter v. Ecr, 12 L. J., Ex. 204 ; 

7 Jur. 156. 

Substituting Names.] — Where a plaintiff does 
not proceed to the trial of an interpleader issue, 
the court will not permit another person’s iiaine 
to he substituted without making the originallj’- 
appointed plaintiff a party to the rule. Lydal v. ■ 
Biddle, 5 D. P. C. 244 ; 2“ Id. & W. 302. 

A horse, pointed out by A., an execution ^ 
creditor, as the property of B., the execution 
debtor, having been seized under a fi. fa., C. 
claiming property, brought trespass against the 
sheriff, who applied for relief. The court, instead 
of dii-ecting an issue, ordered that the action 
should proceed, and that A.’s name should be 
substituted for that of the sheriff, subject to the 
terms usually imposed where an issue is directed. 
Brown v. Liulhain, 6 Man. G. 169 ; 6 Scott 
(H.B.) 934. 

Limiting Defences.] — There is no juris- 
diction under Ord. LVTI. r. 7, to limit the 
defences of the claimant, who is substituted as 
defendant, to such defences as the original 
defendant could raise, since the words of Ord. 
EVIL r. 7, empowering the court or judge to 
substitute any claimant as defendant “in lieu 
of ” the applicant, the original defendant, do not 
-mean that such claimant should stand “in, the 
actual place of,’’ but instead of, such defendant. 
Gerhard v. Montagu^ 61 L. T. 564 ; 38 W. E. 76. 


Execution Creditor.] — An execution creditor, 
served with a sheriff’s rule, is not bound to 
appear when there arc no goods liable^ ^to his 
execution. Glazier v. Coolie, a N. <k M. G80. 

If the execution creditor docs not appear upon 
. a rule to relievo the sheriff, the court will order 
the sheriff to withdraw from possession, but will 
not direct the execution creditor to piiy the 
sheriff the costs of keeping possession. Jhleld v. 
Cope, 2 G. & J. 480 ; 1 D. P. C. 567 ; 2 Tyr. 4.18 ; 
1 L. J.. Ex. 175. 8ee also Evelelgli v. Suhshury. 
5 E. P.' C. 369 ; 3 Bing. (x.G.) 268 ; 3 Scott, 674, 


2. Application. 

, Jurisdiction— District Eegistry.]— The Judi- 

cature llules confer no jurisdiction upon a district 
registrar of the High Court to make an iuter- 
1 deader order. Hood v. Yatcn, 63 L. J., Q. B. 
21S ; [1894] 1 Q. B. 240 ; 70 L. T. 557 ; 42 
W. E. 412. 

Liverpool Court of Passage.] — The rules 

of the Court of Passage (,lo not give that court 
the jurisdiction in inter] )leader contained in 
Ord. LVII. r. 8, of the Buies of the Supreme 
Court, 1SS3, and that even if rules had been 
framed to that effect they could not give such 
a jurisdiction, as they would be in that respect 
ultra vires. 'The po^ve^ to decide summarily 
without consent questions in interpleader is not 
a " ]*ule of law ” within the meaning of s. 91 of 
the Judicature Act, 1873. Speers v. Baggers, 1 
Cab. & E. 503. 

Service of Summons out of the Jurisdiction.] 

— Where the plaintiffs sued for goods in the 
possession c»f the defendant, and it appeared that 
a foreigner resiciing out of the jurisdiction claimed 
the right to the same goods, and would probably 
sue the defendant in respect of them, the court 
gave tlic defendant leave to serve an interpleader 
summons out of the jurisdiction ui)on_ the 
foreigner. Tlie effect of service out of the juris- 
diction in such a case is to give the foreigner 
notice of the, ])roccedings within the jurisdiction, 
so that he may appear and prosecute his claim, 
or, if he does not appear, so that any future 
claim prosecuted by him against the defendant 
in respect of the subject-matter of the action 
within the jurisdiction may be barred. Credits 
Gernndensc v. Van Weede. 53 L. J., Q. B. 142;. 
12 Q. B. E. 171 ; 32 W. B. 414 ; 48 J. P. 184. 

Affidavits— Pom.] — An affidavit to ground an 
interpleader rule should shew that the applica- 
tion is made before })lea ; but the objection may 
be waived, or the affidavits amended. Erost v. 
Hayward , 2 D. (N.S.) 801 ; 12 L. J., Ex. 242 ; 7 
Jur. 179. 

A claimant called upon by a rule under the 
Interpleader Act to come in and state his claim, 
must give the particulars upon his affidavit, to 
enable the court to decide even whether he is to 
be made a party to an issue. Powell v. Loeli, 3 
A. & E. 315 ; 1 i-I. & W. 281 ; 4 H. & M. 852. 

Upon a motion in an interpleader rule, the 
affidavits should be entitled in the original cause. 
Parlente v. PenneU, 7 8cott (N.B.) 834. 8. P., 
Levi V. Coyle, 2 D. (N.S.) 932 ; 7 Jur. 725, 

A party seeking the benefit of the act must 
state in his affidavit the specific sum or goods in 
his hands that are claimed by a third person* 
Butler Y. , 3 L. J., C, P. 62. 
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— Application by Sberiff.] --In applying 
for an interpleader summons a sheriff need not, 
as a general rule, file an affidaYit in support of 
his application, such affidavit being wholly un- 
necessary, and if he does so file an affidavit he 
will not be entitled to the costs of the same. 
His proper course is to wait and see if an affidavit 
is necessary, in which case he can ask for and 
obtain an adjournment for an affidavit to be 
filed. Stocker v. Her/gerty, 67 L. T. 27. 

The sheriff or other officer need not, in the 
affidavit in support of the application, deny i 
collusion with the claimants. Donniger v. Miner- 
7nan, 2' D. P. C. 424. S. P., Dobbin.^ v. Greeti^ 2 
D. P. 0.509; Mmd v. TFoodkall, 2 0. M. & II. 
601 ; 4 D. P. 0. 351 ; 1 Tyr. & G. 11 ; 5 L. J., 
Ex. 9. , 

— Claimant or Execution Creditor.] — An 

, affidavit from a claimant himself is not necessaiy 
to entitle him to call upon the judge to make an 
order for a feigned issue. TFcbeitcr v. Belapdd^ 
7 0. B. 187 ; 6 D. & L. 597 ; 18 L. J., C. P.‘l86 ; 
13 Jur. 635. 

It is not necessary for an execution creditor, 
appearing upon a motion, to produce an affidavit. 
jbigvs V. Wootton^ 3 M. & W. 310 ; 1 H. & H. 46 ; 

7 L. J., Ex. 82. 

— — Ho Collusion.] — Where a bill of inter- 
pleader is filed by the officer of a company on 
behalf of the coinpany, the affidavit annexed 
ought to state, not that the plaintiff does not 
collude, but that, to the best of his knowledge 
and belief, the company do not collude with the 
defendants. Bignold v. Avdlaml^ 11 Sim. 23 : 

9 L. J., Ch. 266'; 5 Jur. 51. See also 10 L. J.' 
Ch. 91. 

The plaintiff in an interpleader suit being 
abroad, leave was given, valcat quantum, to file 
the bill without his affidavit of no collusion, but 
with an affidavit by his solicitor of his belief that 
there was no collusion. Zarabrie v. Broimu 1 
He G. & J. 204 ; 26 L. J., Ch. 416 ; 5 W. K. 538 ; 
Affirming 23 Beav, 607. 

Where in an interpleader suit there are several 
plaintiffs residing in different parts of the 
country, and there is evidence that they all con- 
ducted their business through the same agent in 
London, and solicitor, the court will allow the 
bill to be filed upon an affidavit of no collusion 
by such agent and solicitor only, but will not 
thereupon grant the ordinai’v injunction till the 
hearing, but merely an interim order for a ' 
reasonable time upon an understanding that the 
plaintiffs will themselves in the meantime make 
the requisite affidavit. Z'clson v. Barter^ 2 
Hem. A M. 334 ; 33 L. J., Ch. 705 ; 10 Jur. 
(3s\S.) Oil ; 10 L. T. 401 ; 12 W. R. 857. 

Where it appeared that there was not sufficient 
time subsequently to settling the bill, for all of 
the plaintiffs to make the usual affidavit as to 
collusion between themselves and the defendants. 
The court permitted the bill to be filed upon the 
affidavit of some of the plaintiffs oidy. Glover 
V. lieynolds, 16 L. T. 84. 

An interpleader bill cannot be filed without an 
affidavit by all the plaintiffs jis to no collusion, 
unless a satisfactory reason can bo given why 
some of the plaintiff’s have not joined in such 
affidavit. Gibbs v. Gibbs, 5 W”. 11. 243. 

■ Trial by.] — Where an application is made 

to the court by the sheriff, the court cannot try 
the rights of the different claimants upon affidavit 


but must direct an issue. Allen v. Gibbon, 2 
H. P. 0. 292 ; Brmnadge v. AdsJiead, 2 D. P. 0. 
59 ; 3 L. J., Ex. 54. 

Time for. ] — An action of trover was commenced 
on the 29th of Hecembeiv and the delaration was 
deliverecTon the 12th of January, after which 
the defendant twice obtained time to plead 
Held, that a rule obtained by the defendant on 
the 23rd was not too late. Ba^mes v. Bank of 
England, 1 W. W. A H. 50. 

A bill of interpleader ought to be filed imme- 
diately after or before the commencement of 
proceedings at law, and not to be delayed till 
after a judgment or verdict has been obtained. 
Cornish v. Tanner, 1 Y. A J. 333. S. Larahde 
YJBroion 1 He G. A J. 204 ; 26 L. J., Cli. 605 ; 5 
W. R. 538. 

The institution of a suit in equity, by one of 
two claimants of a fund, without maldng the 
other claimant a party, for the purpose of enforc- 
ing payment from a stakeholder, is no bar to the 
subsequent institution by the stakeholder of an 
interpleader suit, or to tlie obtaining by him in 
the interpleader suit of an injunctioii extending 
as well to the prior proceedings in equity as to* 
proceedings at law. Prudential Assuranee Co. 
V. Thomas, 37 L. J., Ch. 202 ; L. R. 3 Ch. 74 j 
16 W. R. 470, 

It is no objection to a bill of interpleader that 
it is filed after verdict at law, where the effect of 
the action at law was to ascertain the quantum 
of damages due on the claim of the plaintiff at 
law (a (lefendant in equity). Mamilton v. MarkSy 
5 He G. A Sm. 638. 

Where a plaintiff in an interpleader suit had 
previously set up a claim of lien, and had pleaded 
it in defence to an action : — Held, that this was no- 
bar to an interpleader order being made on the 
terms of the plaintiff withdrawing his plea and 
paying the costs at law and in equity up to the 
time of such withdrawal. Jacobson v. Black- 
hurst, 2 John. A H. 486. 

Particulars of Goods Seized by Plaiatiff.] — A 

sheriff seized certain goods as the property of the 
defendant, which were claimed by the defendant’s, 
wife as her separate property. The wife applied 
for an order that the sheriff should deliver par- 
ticulars of the goods seized : — Held, that the 
a}.)plication must bo refused. Bavly v. JOvok^ 
65 L. T. 377. 

Varying Order — Reference.] — On an a]}plica- 
tion to a judge an order was made, by consent of 
all parties, to refer the cause on certain terms to 
a baiTister, instead of an issue being directed. 
The court refused to grant a rule nisi for varying 
the order, introducing a fresh term into the 
reference, in consequence of information which 
one of the parties (an administratrix) had obtained 
since the hearing at chambers. Brake v, Brown^ 
2 C. M. A R. 27U ; 5 Tyr. 1067 ; 4 L. J., Ex. 313. 

Order to Withdraw.] — A judge at chaniben^ 
has power to order a sheriff to withdraw without 
, directing an issue. Enrjlebdeh y. Eiicon, 44 L. J., 

I G. B. 396 ; L. R. 10 C.'P. 645 ; 32 L. T. 831. 

Issue of Writ Pending Hearing.] —Bending 
the hearing of an interpleader summons by a 
judge in chambers, a plaintiff issued a writ of 
summons, and the <iefendant gave an under- 
taking to appear to it Held, that the writ was 
properly issued. Mooke v. Tnd, Coogoe Co., 36 
L. T,467. 


- I -^.1 ‘ ‘‘ 4 . 4 .:: ' 


\M.. j A 


I 


Mil 


ll;i II 


1 'ii 


imEBVJjEAmB— Practice on. 







Euling Slierilf to return Writ pending Issue.] 

-—Pending an interpleader is^ue as to the property 
in goods seized by a sheriff under a fi. fa., the 
execution creditor has not an absolute right to 
an immediate return of the writ. Angell v. Bad- 
deley, 47 L. J., Ex. 86 ; 8 Ex. D. 86 ; 37 L. T. 
653 ; 26 W, E. 137— C. A. 

A sheriff having seized goods under a fi. fa., 
three different persons put in claims to separate 
portions of the goods. The sheriff interpleaded, 
and tliree separate interpleader orders were made. 
One of the claimants, in pursuance of the order, 
paid into court the value of the goods claimed by 
him, to an amount sufficient to answer the debt. 
The other two claimants disobeyed the order ; 
but the sheriff, instead of selling the goods 
claimed by them, abandoned possession of the 
whole. The execution creditor, thereupon, 
obtained a side-bar rule calling on the sheriff to 
return the writ : — Held, that he had no right to 
such return, and that the side-bar rule ought to 
be set aside. Ib. 

3. BARRmG- Claims. 

Claimant not Appearing.] — Claimants neglect- 
ing to appear are precluded by the terms of the 
rule from enforcing their claims. Ford v. Billon, 
2 N. & M. 662 ; 5 B. & Ad. 885. 

Goods consigned to A., and warehoused at the 
London docks, were claimed by B. The dock 
company required an indemnity from A., the 
original consignee, before they delivered them to 
him. A. refused, and brought an action of trover, 
with counts for special damage, for the detention. 
On motion by the company for relief, B., upon 
due notice, not appearing, the court held, that 
the claim of B. against the company was barred, 
but that A. ought not to be precluded from 
recovering for his special damage, if any. The 
rule was made that, on the defendant’s under- 
taking to deliver up the goods, then if A. should 
accept the same, the action should be discon- 
tinued on payment of costs by the defendant ; 
but if A. should go on with the action, the count 
• in trover should be struck out, and A, proceed for 
the special damage only. Jaicus v. London Bock 
Co., 4 B. & Ad. iHS. 

— Costs.] — ^AVhen an adverse claim is set up 
, to goods seized by the sheriff, and the latter 
applies to the court for relief, and the adverse 
party does not appear to support his claim, the 
court will bar his claim as to the sheriff, and 
make him pay the judgment creditor his costs of 
appearing on the sheriff’s rule, but will not allow 
the sheriff his costs. BowMtr v. Smith, 1 D. P. C. 
417. See aho caaen post, col. 390. 

Execution Creditor.] —When an execution 
creditor does not appear on being served with the 
sheriff's rule, the court cannot bar his claim. 
JDawiiyer v. Jli/arman, 2 D. P. G. 424. 

Goods being seized by the sheriff under a fi. fa. 
were claimed advei’scly to the execution creditor. 
On ail interpleader rule, obtained by the sheriff, 
the claimant and the sheriff appeared, but not 
the execution creditor. The claimant supported 
his title by atfiilavit. The court refused to order 
generally that the execution creditor should be 
barred of his demand ; but made a rule that the 
sheriff should withdraw from possession, and the 
execution creditor take no proceedings against 
him in respect of the goods non-claimed. Bobls 

V. . Oiinmina, 7 A. ck E. 580; 2 H. & '?. 575: 

W. W. & D. 682 ; 7 L. J., Q. B, 12. 


Misconduct.] — Where the execution cre- 
ditor did not appear, and it was doubtful whether 
the sheriff', who had acted under liis express 
direction, had not misconducted himself subse- 
quently to the seizure, the court made an order 
that the execution creditor should be barred 
against the claimant, and the goods restored to 
the latter ; the claimant to be at liberty to bring 
an action against the sheriff for misconduct, pro- 
vided it should turn out that he had been guilty 
of any ; and also if there had been any misconduct 
in the execution creditor in giving directions to the 
sheriff, to bring an action against him. Lewis v. 
Jones, 2 M. & W. 203 ; 2 Gale, 211 ; 6 L. J., Ex. 51. 

Estoppel.]— A sheriff levied upon goods in the 
possession of the defendants, who were agents 
for their sale, and who proceeded with the sale 
which had then been advertised . The defendants, 
by inadvertence, failed to appear upon an inter- 
pleader summons taken out by the sheriff in the 
action concerning which he was obeying the 
writ of fi. fa., and the defendants were barred. 
They subsequently attempted to rescind the 
order, but failed, and their appeal to the court 
was also dismissed. This action was brought to 
recover the proceeds of the sale : — Held, that 
the defendants could not set up as a defence to 
the action the facts by whicli they claimed to be 
entitled to the goods upon which the sheriff had 
levied. Willuims v. liickardson, 36 L. T. 505. 


4. Issue. 

Mistake in.] — A mistake appearing on the face 
of an interpleader issue, as to the statute under 
which it is directed, does not invalidate the issue. 
Saunderson v. Perrin, 22 L. T. 419. 

Particulars, Order for.] — When an inter- 
pleader issue is settled in the common form to 
try whether the goods seized “ or any part 
thereof ” were at the time of the seizure the 
property of the claimant, and it appears that the 
claimant claims a part only, the goods seized 
being more than sufficient to satis f}" the judgment 
of the execution creditor, the claimant will be 
ordered to specify the goods claimed by him. 
Price V. Plummer, 25 W. E. 45. 

When a claimant in an interpleader issue did 
not claim all the goods seized, and he had been 
ordered to specify which of the goods he claimed, 
but had neglected to do so, and gone to trial 
claiming all : — Held, a verdict having been found 
for the claimant as to a portion only of the goods, 
that he and not the execution creditor was 
entitled to the amount paid into court under the 
interpleader order. Plummer v. I-^rice, 39 L. T. 
657— C. A. Eerersing 26 W. E. 682. 

Interrogatories.] — Interrogatories may be 
delivered in an interpleader issue. White v. 
Watts, 12 C. B. (N.S.) 267 ; 31 L. J., C. P. 381 ; 
6 L. T. 387. 

Eorm of Issue.]' — A feigned issue, in the form 
of a wager, directed under the Interpleader Act, 
is not illegal by the prohibition of actions upon 
wagers by virtue of the above statute. Luard"^. 
ButcLer, 2 0. B. 858 ; 3 l\ & L, 815 ; 15 L. J., 
0. P. 187. 

The form of issue given in the schedule to the 
act is not compulsory, Ib. 

Title of Parties.] — An issue is for the pur- 
pose of informing the conscience of the court as 
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to wlietlier the plaintiff or the defendant is entitled 
to the goods in dispute; therefore, the court will 
not allow either party to give evidence of a jus 
tertii. Came M. &W.183; 8 D. P. C. 
884 ; 1 H. & W. 23 ; 10 L. J., Ex. 28 ; 4 Jur. 1115. 

Under a feigned issue brought to try the right 
of property in goods which had been seized under 
an execution against A. : — Held, that the question 
for the jury was not, whether the goods vrere the 
property of the plaintiff in a feigned issue, or of 

A. , but merely, whether they were or were not 
the property of the former. Or (ten v. Iloner&. 2 
Car. &; K. 148. 

In an issue directed bet’ween the partners of a 
banking company and certain defendants, to try 
Miether the defendants, as partners in a joint- 
stock company, were indebted to the banking 
company : — Held, that it was no defence to shew 
that some of the defendants were also partners 
in the banking company, as the issue was 
directed to ascertain the fact of the defendants 
being indebted and was not to be determined, 
like an action, by the legal rights of the parties. 
Bomnquet y, Woodford, D. & M. 419; 5 Q. B. 
310 ; 13 L. J., Q. Ih 93. ' i 

— — Tact of Bankruptcy.] — On a feigned 
issue between execution cj-editor and assignees, 
the declaration reciting an execution and hat in 
bankruptcy, and a wager on the question 
“whether the execution was valid against the 
hat,” the plaintiff is not entitled by the terms of 
the issue to dispute the bankruptcy. Linnet v. 
Chafers, 4 Q, B. 762 ; D. & M. 14. 

Goods of S. having been taken under a h. fa., 
the assignees of S. (who has been declared a 
bankrupt) preferred a claim ; whereupon an 
issue was directed, in which the assignees were 
the plaintiffs, and the execution creditors the 
defendants, to try whether, “ at the time of the 
seizure, the plaintiffs were entitled to the goods, 
as against and free from the execution, or whether 
the goods were subject and liable to be so seized 
and levied uiider the writ or not as against the 
plaintiffs” : — Held, that this put in issue all the 
requisites of the bankruptcy. Lott v. MdtiXle, 
3 Scott (N.B.) 346 ; 3 Man. & G. 40 ; 9 D. P. C. 
882 ; 10 L. J., C. P. 279 ; 5 Jur. 436. 

Where goods had been purchased by a married 
woman out of the produce of her separate estate, 
which goods had been seized by the sheriff under 
an execution against her husband, and an issue 
had been directed between the execution creditor 
and the trustees of the marriage settlement, for 
the purpose of trying their respective rights ; but 
the form of the issue was, whether the goods in 
question were the goods of the husband— the 
court wu)uld not allow the trustees to give in 
evidence that the husband had become a bankrupt 
a second time, and had not paid 15.v. in the pound, 
for the purpose of shewing that the property in the 
goods was not in him, but in his assignees. Came 

Briee, 7 M. & W. 183 : 1 H. & W. 23 ; 8 D. P. 0. 
884 ; 10 L. J., Ex. 28 ; 4 Jur. 1115. 

Goods seized under a fi. fa., issued by A. against 

B. , were claimed by C. In a feigned issue 
between C. and A., to try whether the goods were, 
at tlic time of the seizure, the goods of C., it is 
competent to A. to negative the title of C., by 
shewing that the goods, though seized by A., and 
claimed, by C., passed to the assignees of B. by 
3'elation to an act of bankruptcy committed by 
B. before the seizure, and before the conveyance 
under which C. claims. Chase v. Oohle, 2 Man. 
& G. 930 ; 3 Scott (n.R.) 245 ; 10 L. J., C. P. 216. 
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- — Validity of Execution— Prior Claims.]— 
On the 4th of March the sheriffs of London 
entered upon premises of A. under a fi. fa., at the 
suit of B., A.’s goods being then already under 
seizure, upon an execution of the suit of C., by 
an officer of the Lord Mayor’s Court, and the 
landlord of the premises being also in for rent. 
On the 9th a fiat in bankruptcy was awaixied 
against A. On 6th April the landlord sold ail 
the goods, and after, paying C.’s execution, and 
retaining the amount due to himself for rent, paid 
the residue into court, to abide the event of an 
issue between A.’s assignees and B., as to whether 
at the date and issuing of the fiat, the assignees 
were entitled to the goods as against B. :■ — Held, 
that it was not competent to the assignees, 
under this issue, to set up either the prior execu- 
tion or the distress to defeat the claim of ,B. 
Belcher v. Batten, 6 C. B. 608 : 6 D. «k L. 370 ; 
18 L. J., C. P. 69. 

Onus of Proof — Issue between Trustee for 
Creditors and Execution Creditor— Irrevocability 
of Deed.] — ^When a debtor has made an assign- 
ment of his property to a trustee for the benefit 
of his creditors generally, and when the trustee 
sets up this deed of assignment against an exe- 
cution creditor, the onus of proving that the 
deed is irrevocable and binding, as against sucli 
execution creditor, lies on the trustee ; that is, 
the trustee has to prove that the deed has gone' 
beyond the stage of being I’evocable, by shewing- 
that it has been communicated to a creditor, and 
assented to, or at least not dissented from, by 
him. The burden of giving such affirmative 
evidence lies on the pei-son setting up the deeii 
against the execution creditor. Ailnitt v. Hands,., 
57 L. T. 370. 

Jus tertii.] — Upon the trial of an issue under 
a sheriff’s interpleader between a claimant aiuL 
the execution creditor, in the absence of any 
evidence of title on the part of the claimant, or 
if the claimant’s interest be shewn to have passed; 
to a third person, the execution creditor is 
entitled to succeed. Biehards v. Jenkins, 5B 
L. J., Q. B. 293 ; 18 Q. B. D. 451 ; 56 L. T. 591 ; 
35 W. R. 355-C. A. 

A mortgagor of a house with the trade fixtures 
subsequently granted to the claimant a bill of 
sale of the chattels, including the trade fixtures 
upon the premises. The trade fixtures and other 
chattels were taken in execution under a judg- 
ment against the mortgagor. In an interpleader 
issue between the claimant and the execution 
creditor : — Held, that the claimant having 
become possessed of the equity of redemption in 
the goods under the bill of sale w^as entitled to 
them as against the execution creditor. Biehards 
V. Jenkins (18 Q. B. D. 451), distinguished. Usher 
V. Martin, 59 L. J., Q. B. 11 ; 24" Q. B. D. 272 ; 
61 L. T. 778. 

Prior Bills of Sale.] — Upon an inter- 
pleader issue, whether goods and chattels seized 
in execution were “ at the time of tlie seizin-e 
the goods and chattels of the plaintiff,” the 
plaintiff [)roved a hill of sale of the goods to 
himself : — Held that the defendant l)y way of 
answer, might set up a prior bill of sale to a 
third party. Gcidsden v. Barrow, 9 Ex. 514 ; 2 

C. L. B. 1063 ; 23 L. J., Ex. 134 ; 2 W. R. 24L 

An interpleader issue between an assignee of 
goods and execution creditors, stated the ques- 
tion to be, “ whether, at the time of the delivery 
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of the writ to the sherifl:, the goods seized by tiff, and at the hearing before the commissioner, 
him and claimed respectively by the claimants, an agreement was entered hito, that the proceed- 
werc the property of the respective claimants ” : ings should be dropped in consideration of the 
— Held, that the ^ meaning of the issue was plaintiff assigning her property to trustees. This 
whether the assignor had any goods which the agreement was signed by her counsel, and in 
plaintiff had a right to tahe in execution; and that order to carry it out, her title-deeds were placed 
It was not competent to the defendant to defeat in the defendants’ hands. On the trial of an 
the plaintiff’s title by shewing a prior bill of issue, as to whether the plaintiff was entitled to 
sale to a third party, which was void on account the deeds notwithstanding the agreement : — 
of non-compliance with 17 & IS Viet. c. 36, s, 1. Held, first, that it was not open to the defen- 
M wards v. English, 7 El. & Bl. 564 ; 26 L. J., dants to dispute the title of the plaintiff to the 
Q, B. 193 ; 3 Jur. (N.S.) 934 ; 5 W. E. 507. deeds independently of the agreement. Oummlngs 

A. conveyed goods by bill of sale to B. By a v. Ince, 11 Q. B. 112 ; 17 L. J., Q. B. 105; 12 
second bill of sale A. conveyed the same goods to Jur. 331. 

C. A. having become bankrupt, and the first Held, secondly, that the agreement was entered 
bill of sale not having been duly registered,' A.’s into under duress, and was not binding on the 
assignees brought trover for the goods :~H eld, plaintiff, _ notwithstanding the consent of her 
that B. could not set up the bill of sale to C. legal advisers. Ih. 
against the assignees. Nicholson v. Coojnr, 

3"H. & N. 384. Evidence of Title.] — The question being 

between a claimant under a bill of sale from the 
Validity of Assignment — Ultra’ vires.] — A sheriff and an execution creditor, the bill of sale, 
railway company being sued by the assignee of though it may not, per se, be sufficient prima 
a Lloyd’s bond given by them, compromise the facie evidence of the title of the claimant, is so 
action before judgment by assigning their rolling coupled with some evidence of a prior seizure by 
stock to secure the money advanced by the the sheriff. Ilonddge v. Cooj)cr, 27 L. J., Ex. 
assignee. Some of the rolling stock ’was after- 314, 

wards taken in execution by another creditor On an interpleader issue between the plaintiff, 
of the company ; — Held, in an interpleader issue the claimant of goods and the execution creditor, 
between the two creditors, that evidence ought the plaintiff claiming the goods under an assign- 
not to be admitted which tended to shew that nient made to him by the debtor, as a security 
the bond was illegal, the assignee having taken it fop previous advances, an admission of the debt 
without notice of any illegality ; luid that niacle by the debtor before the assignment, in 
whether the assignment of the rolling stock the absence of the defendant, is not receivable 
was ultra vires and illegal or not, still, as it was for the plaintiff. Coole v. Eraham, 3 Ex, 183 ; 
made in lieu of judgment, its legality was not in ig L. J., Ex. 105. 

question on this issue, and the assignee was Where goods are claimed under an agreement, 
-entitled to the rolling stock as against the the terms of which are contained in a written 


•execution creditor. JUaelmore v. Yates, 36 
L. J., Ex. 121 ; L. E. 2 Ex. 225 ; 16 L. T. 288 ; 
15 W. E. 750. 

Married Woman Living apart.] — On an inter- 
pleader at the instance of a sheriff, an issue was 
tried, whether certain goods seized were the 
property of the claimant as against the execu- 


instrnmeht, which is inadmissible by reason of 
its not being stamped, parol evidence cannot be 
received of the claimant’s title to such goods. 
Yorhe v. SniUk, 21 L. J., Q. B. 53 ; 16 Jur. 63. 

In an action by A. against B., the court, upon 
a motion made by B., directed that an action for 
money had and received should be brought by C. 


propeixy oi me eiaimaiii a« ag hum. uiu against A., to try the right to certain money :~ 

tion creditor, when it appeared that the claimant action brought in pursuance of 

was a married woman living apart from her oi-der, a special agreement might be given 
.tasband in adultery with the execution debtor, evidence, which in ordinary cafes would be 

and the goofls were seized in a house in ''It'ch admissible only under a special count. Povley 
they weredivmg together, l ie judge toU the 6 N. & M. 466 ! 1 H. & W. 567. 


jury that the question was whether, looking at 
the silbject as if the claimant had been a single 


Proceedings transferred to Comity Court - 


womanas between her and the execution debtor, jurisdiction-^Order on Sheriff to pay Costs.]— 

the goods belonged to him.^ Ibe juij haying interpleader proceedings are transferred, 

found a verdict for the claimant .—Held, tl^^^^^ order in the ordinary form, to the county 

the verdict was right, notwithstanding that the the sheriff is not f partV to the inter- 

.riiaimn-nt was a, marrim wnmau. S/emnlcr au _ -it .r i n . . . n t t . . 


pleadk’ issue, and the county court judge has 
f a ^ jnrisdictioii to order him to pay costs. On the 

bob ; 4 L. 1. 7b ; 9 VV. io. b/1. making of such an order the sheriff should apply 


G-oods Lent.]— In an interpleader issue, to try a prohibition, and is not entitled to appeal, 
whether goods were the property of the plaintiff', 63 L. J., B. ,.)o6 ; 10 E. 2ol. 


as against the execution creditor, it was proved 
that the goods were at the time of the seizure, in 


Estoppel by.] — Where on an interpleader 


the possession of the execution debtor, to whom question whether the benefici^^ 

they had been let by the plaintiff. The goods l^^terest in certain goods bequeathed to plaintiff 
were, in fact, the property of W., who had lent separate use had been transferred by her 

them to the plaintiff, who was his agent, allow- 
ing her to let them, as owner, to whom she 

'would:— Held that the plaintiff had sustained q^ftion whether the goods which the wife had 
her claim. Ercen v. m^-vens, 2 H. & N. 146 ; 5 separate right, and to which the husband 

W. E, 497. entitled merely in his marital right, Avere 

subject to an execution against him. Eird v. 
. Title to Deeds — Duress.] — The defendants 4 L. T. 368. 

issued a commission of lunacy against, the plain- Where goods of a less value than the judgment 
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debt have been seized by an execution creditor, 
and the claimant in an interpleader proceeding, 
in the county court has deposited ' their value to 
avoid a sale, and the execution creditor being 
successful in the interpleader, has received the 
money so deposited by the claimant, upon a 
second seizure of the same goods in execution of 
the same judgment and a second issue between 
the same creditor and the same claimant, the 
execution creditor is estopped from denying that 
the goods are the goods of the claimant. JItuldow 
V. Morton, 63 L. J., Q. B. 431 ; [1894] 1 Q. B. 
665 ; 9 B. 275 ; 70 L. T. 470— C. A. 

An assignee of book debts sued a debtor for 
the debt assigned and the assignor’s trustee 
claimed the money; an interpleader issue was 
■ordered, and at the trial the trustee disputed the 
assignment on the ground of notice of an act of 
bankruptcy : — Held, that after the issue was 
decided against the trustee, he could not set up 
any other ground upon which the assignment 
could be impeached. March, Mr ijcirte, Hilton, 
In re, 67 L. T. 594 ; 9 Morrell, 286. 

Trial — Agreement to withdraw Juror.] — A 

bond given to the plaintifl: under an interpleader 
order by two defendants, as security for a claim- 
ant of goods seized at the suit of the plaintiff, 
contained a condition, that if at the trial of the 
issue the goods should be found to have been the 
property of the claimant, or if he should “proceed 
to try,’’ according to the order, or any further 
order, oi* sliould pay the value of the goods, the 
bond should l:)e void. A declaration in an action 
on the l)ond after setting out the condition, 
stated, that when the issue came on to be tried, 
the parties agreed to withdraw a juror ; that 
afteiavards aii order urns made, directing the 
claimant to procce?:! to trial at a certain sittings, 
and that he did not proceed to trial, or try : — 
Held, that the declai’ation was good ; that the 
condition meant tliat the claimant should try, 
and was not satisfied by the first proceeding to 
trial, and that there was a sufficient breach. 
WUUarisi V. Gray, 9 C. B. 730; 19 L. J., C, P. 382. 

Eight to Begin.] — Where the question 

was,whether goods which had been seized by the 
sheriff under a fi,. fa., issued upon a judgment, 
were the pro]3erty of the plaintiffs as assignees 
of a bankrupt, or of the def endant, the execution 
creditor, the defendant pleaded that by virtue of 
the fi. fa., and as against the plaintiffs, he vras 
■entitled to the proceeds of the goods : — Held, 
that the ]3laintiffs were entitled to begin at the 
trial. Ed>car(Ls v. Matthews, 4 D. A L. 721 ; 16 
L. J., Ex. 291 ; 11 Jur. 398. 


5. SiTMMABY Adjudication. 

Consent of Parties,] — The court had no power, 
under 1 k 2 Will. 4, c. 58, to dispose summarily 
of the matter in dispute between the })arties who 
appeared on the sheriff’s rule, without the con- 
sent of both plaintiff and claimant. Cnrlewis v. 
Poeoch, 5 D. P. 0. 381. 

Goods of a debtor seized by a sheriff under an 
execution having been claimed by a third party, 
the sheriff brought the plaintiff and the claimant 
before a judge, who decided that the property 
belonged to the claimant, and ordered the plain- 
tiff to pay the costs of the claimant and of the 
sheriff, and the goods to be delivered up to the 
claimant. The order was not stated on the face 
of it to have been made by consent, but was, in 
fact, so made ; and the plaintiff paid the costs 
accordingly ; but having discovered that there 
was other property in the debtor’s possession not 
belonging to the claimant, he ruled the sheriff to 
return the writ, and, on his returning nulla bona, 
brought an action for a false return ; — ^Held, first, 
that the judge had no power under 1 k 2 Will. 4, 
c. 58, s. 6, to make such an order without the 
consent of the parties. Harrison v. Wright, 13 
M. & W. 816 ; 2D. k L. 695 ; 14 L. J., Ex. 196. 

Held, secondly, that although the order was 
bad, as no consent appeared upon the face of it, 
still that it was binding upon the parties as a 
decision of the judge in the nature of an award, 
and made by consent. I h. 

Eeference by Judge to Court.] — ^A judge at 
chambers referred an interpleader summons to a 
divisional court. The court barred the claimant 
and decided the case without ordering an inter- 
pleader issue : — Held, that such decision was 
given in exercise of the summary jurisdiction of 
a court or judge under the Common Law Proce- 
dure Act, 1860 (23 & 24 Viet. c. 126), s. 14, and 
was therefore final and without appeal. Turner 
V. BrldyeU. 51 L. .J., Q. B. 377 ; 9 Q. B. 'D. 55 ; 
46 L. T'. 517 ; 30 W. B. 586— C. A. 

Eeviewing Decision on Appeal.] — Where a 
judge disposes summarily of an interpleader 
order, by consent of the parties, under the 1 & 2 
AVill. 4, c. 58, s. 6, and 1 & 2 Viet. c. 45, a. 2, the 
court has no jurisdiction to review his decision. 
Shortrldge v. Young. 12 M. & W. 5 ; 1 D. & L. 
416; 18 L. .J., Ex. ‘30; 7 Jur. 996. Burgh v. 
Sehofidd, 2 D. (N.S.) 261 ; 9 M. & W. 478 ; 11 L. J., 
Ex. *382. 8. P., Dodds Y . Shepherd, and Tar?i, In 
■re, post, col. 385. Contiu, Teggin v. Langford, 2 
D. (N.S.) 467 ; 10 M. k W. 556 ; 12 L. J.,‘ Ex. 76. 


' I 


Mode of Trial — Jury.] — An interpleader issue 
having been directed, the issue was drawn up 
for trial with a jury, and the trial took place,, 
before a judge and jury. A new trial having 
been ordered, the plaintiff gave notice of trial 
before a judge alone. The defendant did not 
gi\'e a count.er-iiotice. but objected at the trial to 
the jurisdiction, of tlic judge to try the case with- 
out a jury : — Held, that it was not competent for 
the phuntiff to give such notice, and that the 
issue could not be tried by a judge without a 
jurv. HfcmJ'ijn v. J-tdieley. 50 L. J., Q. B. 1 ; 6 
-Q. B. D. 63 ; '43 L. T. 790 29 W. B. 275-C. A. 

Issue Hot an ‘ ‘Action.”] — ^i\.n interpleader issue 
is not an action within the meaning of s. 100 of 
the Judicature Act, 1873, and the rules of court 
made under that act. II?. 



6. Payment into and out of Court. 

Payment out — ^At what Time . ] — ^5Vher c money 
has been paid i7ito court by a stakeholder to abide i 

the event of a feigned issue, the party succeed- 
ing cannot take the money out before judgment ; 

is signed. Coopery. Lead Smelting 0>.,1 D.V.O. ‘ 

728 ; 9 Bing. 634 ; 2 M. & Scott, 810. 

When Title clear.] — An interpleader | 

order having been made for payment into court { 

of a vsura of money, the freight of a ship, in a 

dispute between shipowners and charterers, the 

court, on its appearing that the larger portion i 

was plainly due to the former, ordered it to be 

paid out of court to them, and directetl an action ' 

to try the question between the parties (instead 
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of an issue), in order tliat a commission might 
-issue to examine the master, who was about to 
sail on a vojmge. Mersey JDocli Board, In re, 11 

W. B. 283. ' , , T. 

Where a judge’s order has been obtained, ^ 
ordering the payment of a sum of money ^ . 
court to a person claiming under an interpleader c 
rule, the court will not refuse to enforce the order 
of the judge, though a suit of a creditor, agair^t 
the claimant, is pending in chancery ; for the 
ri«iit of the receiver cannot be recognised where ^ 
no iniunction has been served upon the officers ] 
of the court. Smith v. Clinch, 2 D. (N.s.) 48 ; 7 ‘ 
Jur. 129. ^ 

Application, to whom.]— Where a judge . 

has directed money to be paid into court to abide 
the event of an issue, and has reserved the ques- . 
tion of costs, an application for payment of the ' 
money out of court must be made to the same 
judge, and not to the court. MarhsY. Itidgway, 

1 Ex. 8 ; 16 L. J., Ex. 241. 

Order on Claimant to pay Sum to Sheriff to 
abide Order— No Order made— Eight of Sheriff 
to hold Money.]— In interpleader proceedings at 
the instance of a sheriff the claimant and the 
execution creditor were ordered to proceed to the 
trial of an issue in the county court, and the 
claimant was ordered to pay a sum of money to 
the sheriff to abide the order of the county court 
judc^-e. The execution creditor having withdrawn 
his^laim, the claimant applied to the sheriff fm 
repayment of the money : — Held, that the sheriff 
was justified in refusing to pay until tlie county 
court judge made an order for payment. 
count BmMng Co. v. Lwmharde, 63 L. J., Q. B. 
21 ; [1893] 2 Q. B. 321) ; 4 E. 537 ; 69 L. i. 22.3 ; 
42 W. B. 50 ; 58 J. P. 39.— C. A. 

Payment in.] — If a part of a sum claimed by 
the parties has been paid to one of them befoie 
adverse claim made, the adverse claimant has a 
right to have the whole sura he claims paid into 
court, on the holder applying for relief under the 
act. Allen v. Gilhy, 2 D. P. C. 143. ^ 

Where a rule is obtained, calling on a party m 
a certain cause to pay money into court, the 
affidavits should be entitled in the original action, 
and not in the names of the parties to the inter- 
pleader rule. Levi v. Coyle, 2 D. (^n.s.) 932 ; 7 
Jur. 725. S. P., Pariente v. Pennell, 7 Scott 
(N.R.) 834. 

Costs.]— Upon a motion to obtain out of court 
money paid in under an interpleader rule, the 
succekful party is entitled to the costs of the 
application, though cause is shewn in the first 
instance. Ousel or Cusal v. Pariente, 8 Scott 
(H.R.) 240 ; 7 Man. & G-. 527. 

Where, a party succeeds on an issue, he has a 
rinht to his costs of applying to take the proceeds 
of^ the sale out of court, although he has not 
ay)plied to the opposite side for a consent to take 
the money out. Meredith v. Bogers, 7 D. P. C. 
596 ; 2 W. W. & H. 69 ; 3 Jur. 1191. 

8o the successful party as against the unsuc- 
cessful is entitled to the costs of applying to the 
com-t in order to obtain the property in dispute 
from the stakeholder : an application having been 
made to, the latter, and he having properly 
awaited the decision of the court before he gave 
it up. Barnes v. Banli of Bngland, 7 D. P. G. 
319; 1 W.W;.&H. 291. 


7. Appeal. 

From Judgment at Trial.]— An appeal will 
lie to the Court of Appeal from a jiidgmmt on 
the trial of an interpleader issue ^ tried in the 
ordinary way, Witt y. Parlier, 46 L. J., Q. B. 
450 ; 36 L. T. 538 ; 25 W. B. 518-0. A. 

The 17 & 18 Viet. c. 125, s. 32, authorises error 
to he brought upon a judgment upon a special 
case, stated by consent, upon the trial ^of an 
interpleader issue. Guiyini v. lyrie, 6 B. & b. 298 ; 

34 L. J., Q. B. 124 ; 13 W. B. 436— Ex. Ch. 

The right of appeal given by 17 & 18 Vict. 
c. 125, s. 34, applies to an interpleader issue. 
Withers V. Parher, 4 H. & N. 810 ; 28 L. J., Ex. 
383 ; 6 Jur. (N.S.) 22 ; 2 L. T. 601— Ex. Ch 
No writ of error lay on a judgment signed in a 
feigned issue, directed under 1 & 2 Will. 4, c. 58, 
and the exchequer chamber quashed such a 
writ for a variance between the writ and the 
record brought up in pursuance of it, the judg- 
ment signed in pursuance of s. 7 not being a 
judgment in an action. King v. Simnumds, 7 
Q. B. 289 ; 14 L. J., Q. B. 248 ; 9 Jur. 761— Ex. 
Ch. S. C., and S. P., in Bom. Proc., 1 H. L. Cas. 
755 ; 12 Jur. 903. S. P., Thoriie v. Plowden, 2 
Ex. 387. 

To what Court.]— Where it is sought to 

impeach the judgment of a judge on the trial of 
an interpleader issue with respect only to the 
finding of the facts or the ruling of the law, and 
not with respect to the final disposal of the whole 
matter of the interpleader proceedings, an appeal 
will lie from such judgment under s. 19 of the 
Judicature Act, 1873, as it will from any other 
iudgraent or order of a judge. Dawson v. Fox, 
54 L. J., Q. B. 299 ; 14 Q. B. D. 377 ; 33 W. B. 514 
— C. A. See now 53 & 54 Viet. c. 44, s. 1. 

When an interpleader issue has been tried by 
a judge and jury and upon the finding of the ■ 
' jury the judge has, under Ord. EVIL r. 13, 

' pronounced judgment disposing of the whole 
' matter of the interpleader proceedings, but has 
' given leave to appeal, a party to the issue who 
is dissatisfied with both the finding of the jury 
- and the judgment of the judge may appeal 
! trader Ord. XL. r. 5, to a divisional court of the 
I Queen’s Bench Division, and under the Supreme 
■ Court of Judicature Act, 1873, s. 19, from that 
’ court to the Court of Appeal : — Scmble, that 
^ BurstaU v. Bryant (12 Q. B. D. 103) was 
wrongly decided. liolnnsonY. Tuder, a3 L. J.^ 
Q. B. ; 14 Q. B. D. 371 ; 50 L. T. 380 ; 32 
: W. B. 697— C. A. 

i The appeal from a judgment of the court or a 
i judge in any action or any issue ordered to be 
b tried or stated in an interpleader proceeding, or 
t from the decision of the court or a judge in a 
summary way in an interpleader ]>roceedirig, lies 
i direct to the Court of Appeal, and in no case to 
3 the divisional court ; and it is immaterial 
t whether the judge whose judgment is a])pealed 
e against gives or refuses special leave to ap]jeal. 
i. B'urstall v. Bryant, 12 Q. B. D. 103 ; 49 L. T. 
712 ; 32 W. B. 495 ; 48 J. B. 119. 

e Proceedings transferred to County Court — 
e Jurisdiction of Court of Appeal.]— Interpleader 
[1 proceedings were transferred under the Judica- 
y ture Act, 1884, s. 17, from the Queen’s Bench 
e Division to a county court. On appeal from the 
J. judgment of the county court the Queen’s Bench 
Division affirmed that judgment but gave leave 
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to appeal to the Court of Appeal : — Held, that 
the Court of Appeal had jurisdiction under the 
Judicature Act, 1873, s. 45, to hear the appeal, 
that jurisdiction not having been taken away by 
the Appellate Jurisdiction Act, 1876, s. 20. 
Cru^h V. Turner (3 Ex. D. 303) approved. 
Thomas Y. Judly, 58 L. J., Q. B. 66; 13 App. 
€as. 506 ; 60 L. T. 114 ; 37 W. B. 353~H. L. (E.) 

County Court — Amount not exceeding £20.] — 

In an interpleader proceeding under s, 157 of the 
County Courts Act, 1888, the value of the goods 
claimed was less than 20Z., and the claimant 
claimed damages, exceeding 20Z., against the high 
bailiff and the execution creditor. At the hearing 
the , judge gave judgment for 15Z. for the claimant 
.against the execution creditor, and did not grant 
leave to appeal : — Held,_ that the execution 
creditor had no right of appeal under s. 120, 
which provides that there shall be no right to 
•appeal in proceedings in Interpleader where the 
money claimed, or the value of the goods and 
chattels claimed, or of the proceeds thereof, does 
not exceed 20Z., ludess the judge shall grant leave 
to appeal. Lumh v. Teal, 58 L. J., Q. B.298 ; 22 
Q. B. I). 675 ; 60 L. T. 451. 

An appeal does not lie, even by leave of the 
judge, from the decision of a county court in 
■proceedings in, inter|)leader, where neither the 
.money claimed, r,ior the value of the goods and 
chattels claimed, or of the ])rocecds thereof, 
exceeds 20Z. CoUh v. Lewis. 57 I.. J., Q. B. 167 : 
.20 Q. B. 1). 202 ; 57 L. T. 716) ; 36 W. U. 472. 

Where in. an interpleader ])roceeding in a 
count}" court the claimant deposits the amount 
•of the value of the goods claimed as fixed by 
{i|:)})raisement under s. 72 of tlie County Cot.irts 
Act, 1856, he cannot, if the arnount so deposited 
be less than 20Z., claim to a|)peal tinders. 68 of 
tlie act o,n the ground tliat the value of the 
goods was over 20/., and tliat a less amount was 
■deposited because it was sufficient to satisfy the 
execution, creditor’s judgment. White v. Milne. 
.58 L. T. 225. 

Summary Decision.] — Where upon an inter- 
pleader summons, the (;[uestion is one of law, and 
the judge decides it under Ord. LVII. r. 9, 
without directing an issue or a special case, his 
decision is final and cuucliisive, and no appeal 
lies therefrom. Tarn. In re. 62 Ij. J., Ch. 564 : 
[1893] 2 Gh. 280 ; 2 E. 407 ; 68 L. T. 311 ; 41 
W. K, 397~-G. A. 

Wlhen a judge at chambers disposes of the 
merits of an interpleader in a summary manner 
under the Comimm Law Procedure Act, 1860, 
s. 14, his decision is, by s. 17, liiial, and he 
cannot, even with consent of parties, give a right 
of a[i|'jeal to tlie court ; aiui no alteration in this 
ros})ect is made hy the Judicature Act, 1873, 
ss. 19 ami 5(,), taken togethei- with Ord. 1. r. 2. 
Dndils V. Shejdierd. 45 .L. J.. Ex. 457 ; 1 Ex. 19. 
75 ; 34 L. T. 358 ; 24 W. E. 322. 

A summary decision nmhn* Ord. LV.ii. r. 8, by 
■a judge at chambers, on nn intci'plcadcr snnnnon.s, 
is final and conclusive, and no appeal lies from 
such decision, and tliere is no power to give leave ' 
to jip}Hnl. Ll/on v. Morris. 56 L. Q. B. 378 ; 
19 Q. B. J). 139 : 57 L. T. ;’)24 ; 35 W. E. 707— 
0. A. 

At Chambers — Erom Divisional Court to 

Clourt of Appeal.] — By the combined operation 
of the (^minion I, aw Bineedure Act, 1860, s, 17, 
.and of the Appellate Jurisdiction xVet, 1876, s. 20, 
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no appeal lies to the Court of Appeal from a 
decision of the Queen’s Bench .Division upon an 
appeal from the summax'y decision at chambers 
of an interpleader summons, and r. 1 1 of the 
Ellies of the Supreme Court, 1883, Ord. LVII., 
does not confer any power to give leave to 
appeal. Waterhonse v. Gilhert. 54 L. J., Q. B. 
440 ; 15 Q. B. D. 569 ; 52 L. T. 784-~C. A. 

On an interpleader summons at chambers the 
master decided, at the request of one of the 
parties, and having regard to the value of the sub- 
ject-matter in dispute, to dispose of the claims 
in a summary manner, and he adjourned the 
summons for the production of evidence. The 
claimant objected that it was a case for an 
issue, and appealed to a judge at chambers, who 
dismissed the appeal on the ground that the 
decision of the master was final. An appeal 
from the judge at chambers to the divisional 
court was dismissed. On appeal to the Court of 
Appeal : — Held, that the decision of the master 
was a summary decision within Ord. LVII. r. 8, 
and that therefore Waterhouse v. Gilhert (15 
Q. B. D. 569) applied, and the Court of Appeal 
could not entertain the appeal. Qinere, whether 
under Ord. LIV. r. 21, all decisions of a master, 
including a decision in a summary way in inter- 
pleader, are not the subject of appeal to a judge 
at chambers. Bryant v. Readinq. 55 L. J., Q. B. 
253 : 17 Q. B. I). 128 ; 54 L. T. 524 ; 34 W. E. 
496— C. A. S. a. 54 L. T. 300. 

Reference by Judge to Court.] — A judge 

at chambers inferrcil an interpleader summons to 
a divisional court. The court barred the claimant 
and decided the case without ordering an inter- 
pleader issue : — Held, that such decision was given 
in exercise of the summary jurisdiction of a court 
or judge imdei' the Common Law Procedure Act, 
186)0 (23 & 24 Viet. c. 126), s. 14, and was there- 
fore final and without appeal. Turner v. Bridqett. 
51 L. J., Q. B. 377 ; 9 Q. B. D. 55 ; 46 L. T. 517 ; 
30 W. E. 586— C. A. 

Appeal by Sheriff.]— The 23 & 24 Viet. 

c. 126), s. 17, makes a summary decision under 
the act final and conclusive “against the parties,” 
but this does not ap[)ly to the sheriff' ; therefore 
a sheriff can appeal from an order made in a 
summary wav. Smith v. Durlow. 53 L. J., Ch. 
6)96) ; 26 Ch.*' D. 6,05 ; 50 L. T. 571 ; 32 W. E. 
665 — C. A. 

blaster to Judge.] — Where a master 

summarily decides an interpleader matter under 
Ord. LVII. r. 8, and gives le.ave to appeal, a 
jiulge at chambers has jurisdiction to entertain 
such appeal by virtue of the ])rovisions of Ord. 
LVn. r. 1 1. Wehh v. Shaw, 55 L. J., Q. B. 249 ; 
16 Q. B. D. 6)58 ; 54 L. T. 216 ; 34 W. E. 415, 
Upon the true construction of Ord. LIV. rr. 12 
and 21, and Ord. LVII. rr. 8 and 11, an appeal 
lies from a summary decision of a master in an 
interpleader proceeding to a judge at chambers. 
(tench V. TJoaley, 56 L. T. 122. ISee also Bryant 

Y, Bwadiny.^vayvii. 

Within what Time.]— An order made on an 
interpleader issue, though it substantially decides 
t he dis[)ute between the parties, is an interlocutory 
oi’tler, an appeal against which cannot, except 
by special leave of the Court of At>peal, be 
brought after the ex])iratioii of twenty -one days. 
MeA ndrem v, Barhsr. 47 L. J., Ch. 340 ; 7 
Ch. D. 701 ; 37 L. T. 810 ; 26 W. E. 317-C. A. 
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An appeal from the decision of a judge on an (toes not apply. D. 

interplekder issue tried by him mthout a ]up C.n^orat,m, 63 L. J., Q. B. 661 , 
must, under Ord.- LVIII. r. 15, he brought o39-C. A. 

^.dthin twenty-one -Vcijafr v. Foreigner Abroad.]— Where one of the defen- 

■ Paint Co., 60 L. J., 9- ^ ’ dants in an interpleader issue is really interested 

502 ; 65 B. T. 292 ; 40 W. R. 26—0. A. ^ thereof as if ho were a plaintift m 

The judgment of a divisional court affirming action he is not entitled to call upon the 
the judgment of the county comt in an inter- ‘ jgg^e to give security for costs 
pleader issue transferreii to tl'e “iunty court ^ latter is a foreigner 

under s. 17 of residing abroad. Bdmo-nte ^-Aymnl, 4 C. 1 . B. 

“ final order” within Ord. ^ . f ^52- 27 W. E. 789— C. A. Aftirnimg 40 L. T. 

V. LUtle, 66 L. J., Q. B. 96 ; 18 Q. B. D. 32 ; oo 3.^4 , Ir. K. 10 C. L. 


l’. T. 476 ; 35 W. E. 36— G. A. 

Power to order Judgment to be entered^— 

The Court of Appeal has power under Ord. XL. 


627. See WorJmwister v. Healy.) Ir. E. 10 G. L. 
451. 

In an interpleader issue, the sheriff haTing- 
paid money into court, and the defendant not 
4. ... - mvinv of the court to aive- 


The Court of Appeal has power under Ord. XL. obeyed an order of the court to &i^e 

r, 10, to order judgment in an interpleader action for costs, the defendant, who wms 

to be entered for the execution creditor without abroad, was, after a lapse of six months, 

directing a new trial. Williams y. 3Icrciej\, dI ^-,o q^iyq security for costs within fourteen 

L. J., Q- B. 594 ; 9 Q. B. D. 337 ; 47 L. 1. 140 ; otherwise the claimant to he allowed to- 

30 W. E, n. A- nun-npyr rifllfl in. Ollt Of COUl’t. Mdhl Y, 
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taice the money paid in, out of court. MeLm y. 
Dtimont, 20 L. T. 366 ; 17 W. E. 673. 


No Order to Pay peudiug Appeal.]— Property sheriff being in possession of the goods (it Ji.,, 

taken in execution, being claimed by the assignees ^ fi. fa. at the suit of A., wlw was resident 

of the debtor who had become bankrupt, the Scotland, a fiat in bankruptcy issued agnmsi; 
sheriff obtained an interpleader rule, and an hjg assignees claimed the goods. Upon 

issue was directed, the assignees to be the plain- application by the sheriff, a judge made an 
tiffs and the execution creditor the defendant order directing an issue, in which the assignees. 
the money levied being in the meantime paid Pe the plaintiffs, and A., the execution 

into court!. On trial of the issues the assignees creditor, the defendant, and onlering that security 
recovered, but the defendant having tendered a costs should not he required rhe court, 
hill of exceptions, error was brought in the amended the order by striking out the latter 
Exchequer Chamber. The court gave judginent ^nd directed that A. should give security 

quashing the writ of error. The assignees then costs. Williams v. CrosUng, 3 G. L. 9o7 
moved Cie Queen’s Bench to make an older foi q d_ , 5^ L. 660 *, 16 L. J., C. E. 112. 

... 1 . J.1 . /'•onop 
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ApplicatioubyAuctionaer-InsolventVendora 

of Lords There being no proof that the last —Where an auctioneer, against whom an aotiom 
writ of error was frivolous, the court refrised to was brought to recover the deposit on a sale by 

make such order pending the writ. Aing v. .auction of real estate, upon the pound that the 
T A u COO vendor’s title was defective, applied for an intei- 


make sucii order penaing tue wiLt. *. muclicix ul Actvj. — .. — 

Birch 1 0, B. 669. vendor’s title was defective, applied for an intei- 

mi ca, iw.-o.'o 1 J pleader rule, and it appeared that the vendor had 

A, to Oosts ^—Sce infra ' no other property except that of yiich the trite 

As to Costs.] iioc lima. disputed, the court refused the application, 

unless the defendant gave security for costs ; and 
a KTvw Tut AT, refused to allow him his costs of the applicato 

8. New Trial. deposit. Beller v. PrickeU, lo Q. B. 

There is no difference between interpleader io81 ; 20 L. J., Q. B. 151 ; 15 Jur. 168. 
issues and oyer te^^ranted Insolvent Debtor.]— The assignee of an in- 

40?*^^ ^roSl'^of gGrtnteStef b“ tee 

v. B Ariioeuy 2 te ii. • insolvent before his insolvency, for sale. _ The 


20 L. J., C. B. 217 ; 15 Jur. 612. 


9. Sboukity foe Costs. 

E.ules.1— The rules in regard to 


pruueeus UX rxxux ..V. 

insolvent before his insolvency, for sale, lim 
insolvent claimed them as executor, and the 
assignee and the insolvent were ordered to inter- 
plead, on the defendant bringing the money 'into- 
i court. The court refused to make it a condition 


General Eules.]— The rules in regard to tjjg oj-der, that the insolvent err the defetoant 
securitv for costs on interpleader issues follow ghould give security for costs. Riagway y. Jones,. 
the anEoy of the rules on tee same subject in 39 L. J., Q. B, 97 ; 6 Jur. (N.S.) 223 ; 1 L. T. 368 ^ 
actions, and no special jurisdiction to_ require 8 W.K. 185. ^ . 1 1 , 

security for costs in interpleader is given by an action by the assignees of a bankiupt 

brd LVT.I r 15. Rhodes v. JDaioson^^o L. J., against a banker, to recover money deposited 
0 B 134 -’le Q. B. D. 548 ; 34 W. E. 240—0. A. as being part of the bankrupt’s estate, 

In an interpleader issue directed upon an a claim having been made to this money by a 
apiilication by a sheriff, who has received a party, as part of a trust fund, of which the 

notice of a claim to goods seized by him under a tjankrupt was trustee ; the court on an mter- 
writ of fieri facias in execution of a judgment, pleader rule ordered an action to be brought in 
both the plaintiff and the defendant in the issue the name of the bankrupt against the assignees, 
are really in the position of the plaintiffs in an cestui quo trust to find security for the 

ordinary action, and, therefore, the defendant in clefenda.nt’s costs. Frost v. Hay ward, 2 D. (K.S.) 
the interpleader issue may be ordered to give 3Q1 . 12 L. J., Ex. 242 ; 7 Jur. 179. 

Ib^ldeCu® WitMrawal of Skoriff-Suffieiency.]-By y 

the sheriff was ordered to 
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withdraw from possession of goods seized under the costs of applying to the court, or such costs 
a fi. fa. upon payment into court by the claimant to be paid out of the fund in dispute. Lambert 
of 50*?., or upon his giving security for that v. Cooper^ 5 D. P. G. 547 ; W. W. & D. 204. 
amount, to the satisfaction of the master. On Where the claimant does not appear, the judg- 
the last day for giving security, the claimant’s ment creditor is entitled to have his costs from 
attorney, without giving notice to the execution the claimant, but the sheriff has no costs. Per Mm 
creditor, tendered to the master a bond with two v. BuHon, 2 D. P. C. 108 : 3 Tyr. 51. See also 
sureties, at the same time untruly informing him Boicdler v. Smith, 1 D. P. 0. 417 ; Oram y, 
that the sureties were approved by the execution Sheldon, post, col. 392. 
creditor. The master accepted the security ; 

and the claimant’s attorney, on the same day, "What is an Appearance.] — Upon the hearing 
gave the sheriff notice to withdraw, as security of an interpleader summons, the claimant’s 
had been given pursuant to the interpleader attorney appeared without an atMavit, and after 
order. The sheriff immediately withdrew from the statement of the defendant’s case, he said 
possession. It wms afterwards on the same day that he would consent to an order, barring the 
discovered that the bond was unstamped, and claim, but asked that the order might provide 
notice of that fact was at once given to the that no action should be brought by or against 
claimant’s attorney, and he on the following either party concerning the goods in question, 
morning accompanied a messenger from the The claim had been persisted in until the moment 
master’s office to Somerset House with the bond, of the hearing. The judge made an order barring 
and got it stamped : — Held, that, as between the the claimant, and directing him to pay all costs 
sheriff and the execution creditor, the sheriff — Held, that although a judge has jurisdiction , 
was justified in withdrawing from possession, upon an interpleader summons to order a claimant , 
Barhy v, Watedow, 37 L. J., C. P. 203 ; L. Li. 3 to |)ay costs oidy wiien he appears to litigate his . 
C. P. 453 ; IS L. T. 525 ; 16 W. E. 864. claim, these facts raised a question for his dis- . 

cretion as to wiiether tin’s wars such an appearance. , 
Bmda v. Gun and Shot Whaj'ves Co., 28 L. T. 

10. Costs. 

Where an ap[)lication has been made to a , 

Applicants.] — The costs^ of an applicant, judge, and the parties do not go before the judge 
where he has acted bona lido, will, in the first at the instance of the execution creditor, and he 
instance, be directed to be paid out of the fund having made inquiries abandons his execution, 
or the produce of the thing in dispute, to be the coini will not grant summarily to the 
repaid by the party ultimately unsuccessful, claimant the costs of attending at the judge’s. . 

V. 3 M. chambers, but will leave him to his action. 

730. S. P., Cotter v. Bamh of Enuland, 3 v. 9 D. P. C. 347 ; 5 Jur. 319. 

M. Scott, 180 ; 2 D. P. C. 728 ; 2 L. J., C. P. 158. When an issue is directed to be tried betw'een 
A stallholder, wiio bona iicle applies for relief, an execution creditor and a claimant, but the : 
is entitled to his costs out of tlie funds or the latter reliises to try, and abandons his claim, he 
produce of the subject-inatter in dispute, to be w'ill be liable to pay the execution creditor’s costs 
repaid by the party ultimately unsuccessM. dowm to the time of the claim being abandoned,,, 
Beer es Y. Barr aud, 7 Scott, 281. ^.l\,Parher and of applying to take the money paid in by the 
V. Sinnett, 2 D. P. C. 562. sheriff out of court. Wills y. LLpMus, 3 D. P. 0., 

A stakeholder interpleading, who acts wdth 346. 
good faith, is entitled, although not a defendant 

in an action, to deduct from the fund in dispute Execution Creditor Abandoning Execution.]— . 
the costs occasioned by the interpleader proceed- Where upon execution of a fi, fa., a claim is made 
ings. Clench v. Dooley, oG L. T, 122. ^ to the goods seized, and upon the return to a 

An auctioneer wdio has acted bona fide, but summoning order the claimant appears and the , 
wEg is sued for deposit-money received on a execution creditor abandons the execution, the 
purchase, and wlio ])ays it into court^ under an execution creditor must pa}* the costs of the inter- 
order for the vendor and purchaser to interplead, pleader summons to the claimant and the expenses 
is entitled, upon the termination of proceedings of execution to the sheriff. Hyland v. Lemox, 
betw^een the vendor and purchaser, to receive his 28 L. E., Ir. 286. 


costs out of the deposit-money. Pitchers v. j 
Edney, 4 Bing. (x.C.) 721 : 6 Scott, 582 : 1 Arm 
267 ; 7 L. J., C. P. 276. 


Sheriff’s Charges — Successful Claimant.] — A 

successful claimant on an interpleader issue is, 


A defendant being sued for rent in arrear, and entitled as against an unsuccessful execution 
having received notice from a mortgagee not to creditor to the amount of the sheriff's charges 
pay the rent to the })laintiff, obtained a rule for incurred in the matter of a levy and sale. Good- 
the mortgagee to interplead; the mortgagee v. 56 L. J., Q. B. 441 ; 19 Q. B. H. 77 ; 

having declined to ap[)ear to the rule, the court 57 L. T. •194 ; 35 W. E. 812. 
ordered that each party should pay his costs of 

the rule. v. ;7h//7(n*. 6 Bing, (n.g.) 293 ; Claimant Failing — Form of Order.] — 

8 Bcott, 6t)4 ; 9 L. C. P. 188. 'Where an interpleader has been directed on the 

application of the sheriff, and the claim, of the 
Payment to Applicant for Charges.”]— The third party fails, the strict form of order, upon 
court, or a judge has power under Ord. LVil. which the sheriff is entitled to insist, is to direct 
r. 15, to make an order for ]>aymeiit of the charges the execution creditor to pay the sheriff s charges 
of a w6iarfinger W’lio has interpleaded. De Both- of the interpleader, wdth a remedy over to the 
^fhild V. 3/orrisi>n, 59 B.^4., (},. B. 557 ; 24- Q. B. I), execution creditor against the third party, though 
750 ; 63 L. T. 46 ; 38 W. E. 635 — 0. A. it is a common form of order smqdy to order the 

third party to pay them to the sheriff- Smith v. 
Claimant not Appearing.]— If a claimant does Barlow, 53 L. J., Oh. 696 ; 26 Ch. D. 605 ; 50 
not appear, the court wall not order him to pay L. T. 571 ; 32 W, E. 665 — 0. A. 
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Where a sheriff obtains an interpleader order, — — Where Claimants do not Appear.] -The 
and the claim by the third party fails, the sheriff court will not allow the sheriff applying to be 
is entitled to have his costs of the order against relieved his costs, where the claimant does not 
the execution creditor, and the execution creditor appear. Oram v. Sheldon^ 1 bcott, 697 ; 3D. P. C. 
has his remedy for them over against the unsuc- 640 ; 1 Hodges, 92. S. P-, Besmick y. Thom as, 
cessful claimant. Todd v. M^Keevir, [1895] 2 5 D. P. G. 458. 

Ir. B. 400 C. A. Nor will the plaintiff be allowed his costs, 

A claim having been made to goods of an except in the event of extremely impioper 
execution debtor in the possession of the sheriff conduct in the parties. Ik. 
under a writ of fieri facias taken out by the If the claimant does not appear, and is there- 
execution creditor, the sheriff applied for and fore barred, the sheriff is not entitled^ to costs 
obtained an order for an interpleader issue to be against the claimant. Jones v. Zoicis^ 8 M. & v\ . 
tried. Subsequent to this order the landlord of 264 ; 10 L. J., Ex. 320 ; 5 Jur. 873. 
the debtor claimed the goods for rent. The 

execution creditor declined to pay the rent, and, Claimant Abandoning.] — Where a claim- 

the goods being distrained by the landlord, the ant abandons his claim after an issue directed, 
triaf'of the issue was not proceeded with. The the sheriff- is entitled to his costs from the time 
sheriff applied for a discharge of the order and of directing the issue and of the application for 
for his costs to be paid by the execution creditor, those costs" Scales v, Sa rgeson, 4 D. P. 0. 231. 
The execution creditor applied for an order to 

bar the claimant’s claim and for payment of his Claimant neglecting to give Security.! — 

costs by the claimant Held, that the execution y^rperc, in consequence of a claim made to goods 
creditor should first pay the sheriff’s costs, and j^gj^ed by a sheriff in execution, the court ordered 
that the claimant should then pay to the execu- claimant to proceed to trial upon paying a 
tion creditor half the sheriff’s costs from the date money into court, which he neglected to 

of the claim. Zaivson v. Carter, 63 L. J., Q. B. nnd a rule was then obtained to compel him 


Eeceiving Order, Notice of.] — Notwith- 
standing the pendency of an interpleader order, 
a sheriff is not entitled to any costs of execution 
raider s. 11, sub-s. 1, of the Bankruptcy Act, 1890, 
after he is served with a notice that a receiving 
order has been made against the judgment debtor. 


to pay the costs occasioned by his false claim : — 
Held,*’ that he was liable to pay those costs as 
well as the costs of that rule, though no previous 
application had been made to him. Seales v. 
Sargeson, 3 D. P. 0. 707. 


:ter ne is served witn a nonce nnm a rec^eiv ng Non-appearance of Execution Creditor.] 

rdev has been mack against the judgment debtor^ a fi. fa has been issued, and goods seizel 

(Mm.//), E^'U,ILvrn.oiu Li re 62 . being set up, the 

^ d l hf ’ has applied for relief, and the exehtion 

, 68 L. r. o90 ; 41 W. E. ol2 ; 10 Morrell, 106. fi. fa., the 

-n- 1.4. ,4. - nn i -.ce • i- court will oidci' tlic costs of tlic advci’se Claimant’s 

^ Eight to. j-lhe sherifE is no ontitlec to fi;, ^faim to be paid by the 

IS costs on anapphcation under the 1 cti 11. 4, bat of the sheriff ; 

: poundage depe cLson execution creditor aftera-ards appears 

sheriff the costs ^of his second appearance. 


c. 58, s. 6 ; and his claim to poundage depends on 
the legality of the seizure. Bterker v. Dynes, 
1 D. P: C. *169. 

Where the sheriff applies for relief, and no 
blame appears to attach either to the execution 
. creditor, the claimant, or the sheriff, each party 
will pay his own costs. Borland v. Clutty, 1 
D. P. C. 520. 


Bryant v. Biey, 1 D. P. G. 428. 

Arrangement between Parties.] — If a 

sheriff, having levied raider a fi. fa., makes an 


Although the sheriff is not actually allov/ed application, and an order of a 3 udge is obtained 
costs, yet, where he has retained possession of di pay a certain portion of the money leviea. into 
the goods seized at the request of the execution court, to abide the event, and certain other pro- 
creditor, and has sold them with consent of all ceedings are directed, but, in consequence ot an 
the parties, and the execution creditor after- arrangement between the parties, not carried into 
w-ards abandons his claim, the sheriff is entitled effect, the sheriff is not ciititled to his costs, unless 


to receive from him his costs of such possession it can be shewn that the demand made by the first 
and sale. Dahhs v. Himfliries, 1 Scott, 325 ; claimant was altogether groundless and fraudn- 
1 Bing. (N.C.) 412 ; 3 D. P. G. 377 ; 1 Hodges, 4 ; lent. Cox Y.Fenn, 7 D. P, G. 50 ; S L. J., Ex. 

. 4 L. J., C. P. 101. See fuHher cases, ante, cols. 25 ; 2 Jur. 94;:). 

356,357. 

Claim by Agent.] — If a claim to goods 

— — Ordered to Pay Costs.] — The court -will, seized by a sheriff is made by the defendant on 
. on proper grounds shewn, order the sheriff] or behalf of another, which does not appear to be 
the execution creditor, to pay a third party well founded, the court will make him pay the 
. appearing and successfully prosecuting his claim, costs of the sheriff’s application. Leiois v. Melee, 
his costs of such appearance. Ford v. Billy, 2 D. P. G. 337 ; 2 G. & M. 321 ; 4 Tyr, 157; 
SB. & Ad. 885; 2N. &M. 662. ' 3 L. J., Ex. 23. 

The sheriff having taken goods in execution Where a claim is made by one on behalf of 
while there was rent due to the landlord, which another to gootls seized by the sheriff in execu- 
lie claimed from the sheriff, the latter brought tion, and, u|,)on a rule being obtained, neither 
the landlord, with other claimants, into court : party appears to show cause, the plaintiff is not 
the court ordered the sheriff to pay the rent, entitled to receive his costs from the sheriff, but 
upon the landlord’s giving security, and also to the sheriff and the plaintiff are both entitled to 
pay his costs : — Held, that the sheriff was liable their costs from the claimant or his agent, ut)on 
to pay the expense of the security, Clark v. a rule to show cause. Pldlhy v. They, 2 D. F. G. 
Lord, 2 D. P. 0. 227 ; 3 L. J., Ex. 20. 222. 
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On Appeal.]—A sheriff seized, under an 

execution, goods which were claimed by the 
holder of a bill of sale. In interpleader pro- 
ceedings the bill of sale was held to be void, and 
the holder thereof was ordered to pay the costs 
of the sheriff who had appeared at the hearing. 
The bill of sale holder appealed from the decision 
against the validity of his bill of sale, and served 
the sheriff with notice of appeal, which asked 
that the execution creditor might be ordered to 
pay the sheriff's costs. There was no suggestion 
that the execution creditor was less able than 
the bill of sale holder to pay the costs. The 
sheriff appeared on the hearing of the appeal, 
and asked for his costs : — Held, that it was an 
error to ser ve him with notice of appeal, but that 
he ought not to have appeared on the appeal, and 
was not entitled to costs. Webster, Ah? 2 }arfe, 
J/crm, In re. 52 L. J., Ch. 375 ; 22 Ch. D. 136 ; 
48 L. T. 21)5 ; 31 W. E. 111—0. A. 

In an appeal from the chief judge in bank- 
ruptcy on an interpleader order to the Court of 
Appeal, the sheriff’s costs of the appeal were 
ordered to be i)aid by the i)arty who should 
ultimately be decided to be in the wrong. 
Streeter. 'lie 'part e, 3Iorru, In re. 19 Ch. D. 216 : 
45 L. T. 034 ; 30 W. E. 127— C. A. 


Power of Master to award in Action.] — Under 
the Eules of 1883, Ord. LIV. r. 12 (i), limiting 
the power of tlie master to award costs other 
than those of any proceedings before him or 
specially autlioriscd — the master in making an 
order bari'ing the claimant upon an interpleader 
summons under Ord. LVIL, when tlic applicant 
is a defendant, has no [)Ower under rule 15 to 
make it a term of the order* that the |)laintiff’ 
shall iray the costs of tlie defendant in the 
original action, apart from those in the inter- 
pleader })roeeedings, and an order to this effect 
is, notwithstanding 36 37 Viet. c. 66, s. 41), 

subject to airpeal. Ilansiyn v. Maddox, 53 L. J., 
Q. B. 67; 12 Q. B. D. 100; 50 L. T. 123; 32 
W. E. 183. 


At what Time.] — Ko costs in matters arising 
out of intei'iileader mot ions are allowed until the 
termination of the ],»roceedings. Hood v. Brad- 
bury, 6 Man. k Cx. 981 ; 7 Scott (n.k.) 892. 


Affidavit on Application for.] — An issue was 
directed, and aftei’wai'ds the claim was aban- 
doned : — Held, on an application to the court for 
costs, that an affidavit in support of it must be 
entitled in the names of the parties in the original 
cause. EUlott v. Sparrow, 1 H. cV: W, 370. 

Costs of Issues.] — Where an issue is tried, 
the unsuccessful i»arty is liable for the costs. 
Bowen v. Brawldye. 2 D. P. C. 213. 

An apinication Iry the successful party for 
costs may be made Irefore judgment actually 
signed, but tin; ruli! cannot be (Irawn up cxcc}»t 
on condition of Its being signed. Bland v. 
Belaus. 6 U. 1>. 293 ; 1 W. Mb .k H. 75. 


Apportionment of.] — The court will, when 

necessary, apportion tlu‘ costs of an issue among 
the ditferent parties, aceording to the result of 
the issue upon their diffei'ent inrtu’e.st.s. Dixon v. 
Tates, 2 N, cV: M. 177 : 5 B. & Ad, 313 ; 2 L. J., 
K. ii. 198. 

Claimant Defeated.] — Where the claim- 
ants of goods taken in execution fail upon an 


issue, directed to try the validity of the claim, 
the course is to require them to pay the costs 
of the application, and of the subsequent proceed- 
ings. MelvlUe or LoU v. Smarli, 3 Man. & G-. 57 ; 

5 Scott (K.B.) 357. 

So, where the claimants set up a claim as 
assignees of a bankrupt, and they fail upon the 
insufficiency of proof of the bankruptcy. Ih. 

Success as to Part.] — An issue was 

directed between A., the claimant, and B., the 
execution creditor, to try whether five horses, or 
one or some of them, were or was, when taken 
in execution, the property of A. The jury found 
that two horses only belonged to A. A. 
obtained a rule nisi for payment to him of the 
general costs of the issue, the costs of the appli- 
cation under the Interpleader Act, and the costs 
of the rule. The court gave, neither party the 
general costs of the issue, nor the costs of the 
trial, but gave to each such portion of the costs 
as a]:)plied to the part on which he had succeeded, 
and allowed A. his costs of the application 
under the Interpleader Act. Lewis v. IMdin//, 2 
Man. & G. 875 ; 3 Scott (N.n.) 191 ; 9 D. P. 0. . 
652 ; 10 L. J., 0. P. 204. 

Where a plaintiff claimed 1S21., and recovered 
only 50Z., and a judge, in the exercise of the 
discretion given to him by the statute, directed 
each party to pay his own costs, the court 
refused to grant a rule to set aside the order. 
Err V. Edtvards, 8 Scott, 337 ; 8 D. P. C. 29, 

An issiie was dii'ccted between the claimant 
and execution creditor, the costs of the issue to 
abide the order of the court. The claimant 
claimed the wdiole of the goods seized, but proved 
his right to i)art only : — Held, that he was 
entitled, notu'ithstanding, to the general costs of 
the issue, as if he had been plaintiff in trover ; 
and also to the costs of the original and subse- 
(luent application to the court."^ Staley v. Bed- 
well. 2 P. & D. 309 ; 10 A. cS: E. 145 ; 8 L. J., Q. IE 
233. 

Mixed Witnesses.] — Upon the taxation. 

of costs on an issue between the claimant of 
goods and an execution creditor, to try whether 
goods taken in execution were the property of 
the claimant, where the claimant succeeds as to 
part, and the execution creditor as to the other 
part, the rule as to the costs of mixed witnesses 
which prevails in an action does not apply. 
Darts V. Clifton, 6 El. & Bl. 392 ; 25 L. J., Q. B. 
344 ; 2 Jur. (Jh.S.) 490 ; 4 W. E. 546. 

C. claimed property seized under a fi. fa. in an 
action of D. against A. Tlie sheriff having 
apjdied under 1 i 2 Will. 4, c. 58, s. 6, a judge 
ordered an issue to try C.’s right. C. to be the 
plaintiff and D. the defendant. By the verdict, 
(J.’s claim was affirmed for more than five-sixths, 
but negatived as to the residue. The court 
directe(l tlie costs to be taxed, upon the principle 
of each party having succeeded as to a part 
without refereiHje to the fact which was the 
plaintiff' and which the defendant. Ib. 

The correct rule is to ascertain the extent to 
which each })arty has substantially sncccetled, 
without reference to the question which })arfy 
is plaintiff or defendant. IK 

Of Eight to Bill of Exchan ge . ] — Whe re an 

issue has been directed, to try the right to a bill 
of exchange, the bona fide owner of it is entitled 
to the amount of the bill and all costs from the 
wrongful claimant, so as completely to indemnify 
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himself. Jones 7, Begem, 9 D. P. G. 580 ; 5 Jur. t 

60 r, e 

Scale — ^Payment into Court— Value of Goods.] i 

—Where a claimaiit is successful in interpleader < 
proceedings, he is entitled to costs on the value 
of the goods seized, as assessed by the county ( 
court judge, and not merely on the amount he ( 
has paid into court to meet the amount of the 
execution and costs. StudJium v. Stanbridge, 
61 L. J., Q. B. 178 ; [1895] 1 Q. B. 870 ; 15 B. 
406 ; 43 W. B. 543. 

Interest.] — Plaintiffs in an Interpleader suit 
are not liable to Interest lost to the successful 
party, after payment of the fund into court 
during the litigation between the defendants, 
Bast India Co. v. Cavipion, 4 Cl. »& F. 616 ; 11 
Eli. (N.s.) 158 ; reversing in part 6 L. J., Ch. 37. 
And see Campion v. Coin in, 3 Bing. (n.o.)789 ; 5 
L. J., C. P. 317. 

Appeal from Order as to.] — ISTo appeal lies 
from a judge’s order dealing with the costs of an 
interplea, der issue made as between the parties. 
Ilartmont v. Foster, 51 L. J., Q. B. 12 ; 8 Q. B. D. 
82 ; 45 L. T. 429 ; 30 W. B. 129— C. A. 

Jurisdiction of Judge.] — ^A summons was taken 
out, after verdict, for the costs of an interpleader 
issue. The judge at chambers referred the sum- 
mons to the judge before whom the trial took 
place ; the latter judge made an oixler on the 
summons at Westminster : — Held, that he had 
jurisdiction to make such order. Ilartmont v. 
Foster, supra. 

After an interpleader order had been made by 
which the question of costs was reserved, the 
defendant obtained an order to discharge the 
interpleader order unless the plaintiff took 
certain steps within a given time. The plaintiff 
failed to take these steps within the time, and 
the defendant then obtained an order that the 
plaintiff should pay the costs : — Held, that the 
court had jurisdiction to make the order, as an 
interpleader order does not remove the case from 
the control of the court. Wicks v. Wood, 26 
W. B. 680. 

W^here a sheriff is relieved, and an issue is 
directed to try the rights of adverse claimauts, 
the court may adjudicate after the trial on the 
costs of appearing to the sheriff's rule and of the 
issue- Seaward v. WUUams, 1 D. P. C. 528. 


to take out execution under 1 &'2 Will. 4, c. 68, 
s. 7, but may make the order a rule of court, and 
! issue execution under 1 & 2 Viet. c. 110, c. 18. 
Cetti Bartlett, 9 M. & Wh 840; 1 B. (IT.S.) 
928; 11 L. J., Ex. 293. 

A party in an interpleader issue who has 
obtained an order for his costs under 1 & 2 Will. 4, 
c. 58, s. 7, is a judgment creditor within 17 & 18 
Viet. c. 125, ss. 60, 61. Hartley v. Shemivell, 
1 B. & S. 1 ; 30 L. J., Q. B. 223 ; 7 Jur. (K.S.) 
774 ; 9 W. B. 520. 

The costs of an interpleader rule were not 
“ expenses of the execution,” within the 43 Geo. 3, 
c. 46, s. 5, Hammond v. Narln or Hawn, 1 D. 
(K.S.) 351 ; 9 M. & W. 221 ; 11 L. J., Ex. 14. 

On. Payment out of Court, &c.] — See ante, 
col. 383. 

Expenses of Possession.]— ante, col. 356. 


INTEEROGATORIES. 

See DISCOVEBY. 


INTESTACY. 

Descent of Estate.]— Estate— Heie-at- 
Law. 

Distribution of Personal Property.] — See 
Executor akd Administrator. 

Application for Appointment of New Trustee.] 

—Sec Trust. 


INTOXICATING LIQUORS. 

A. Excise Duty and Be gelations, 397. 

B. Sale by Betail. 


— ^ — Of Master.] — ^At the hearing of an inter- 
pleader summons before a master, the claimant 
abandoned his claim. The master thereupon 
ordered that his claim be barred, and that the 
defendant in the original action pay the amount 
claimed after deducting bis costs. The plaintiff 
appealed to the judge at chambers, who dismissed 
the appeal, on the ground that the master’s 
decision was final, but on appeal to the divisional 
court : — Hold, that the master had exceeded his 
jurisdiction, for that although by Ord, LIV. r. 12 
(i), he was empowered to deal with the costs 
of the interpleader proceeding before him, he was 
not, either under that order or under Ord. LVII. 
r. 15, empowered to deal with the costs of the 
action, and therefore an appeal would lie. 
Hanson v. Maddox, 53 L. J., Q. B. 67 ; 12 Q. B. D. 
100 ; 50 L. T. 123 ; 32 W. B. 183, 

Enforcing Payment of.] — A. party entitled to 
costs under an interpleader order is not bound 


1. Betail Dealer, 399. 

2. Sale loitlurut Licence, 401. 

3. Sale under 20.s‘. value, or on Credit, 405. 

Qualification for Licences. 

1 . Persons. 

a. Be.sidence, 406. 
h. Character, 407. 
e. Holding other Licences, 408. 

d. Fraud, 409. 

e. Custom, 409. 

/. Exemption, 409. 

2. Houses, 409. 

Granting of Licences by Justices. 

1. Oi'iginal Licence, 410. 

2. Bemovals, 417. 

3. Benewals, 417. 

4. hmisfers, 429. 

5. Personal Liability of Justices, 436. 

6. Appeals, 436. 
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E. Offences AGAINST Licence. 

1. Ad alt rrat Inf/ Liquors 

'2. Perniittinf/ Unlawful As,mnMws^ 444, 

3. Permitting JDisorderhj Conduet, 445. 

4. Permitting Gaming^ 446. 

5. Permitting Prunheuness, 449. 

'6. Su})j)lylng Liquor to Constahles, 450. 

7. Selling Liquor to le drunh on, the Pre- 
mises, 451. 

«S. Selling dui'ing Prohihited Ilours^ 451. 

'9. Being on Premises during ProJdhited 
Ilours^ 455. 

10. Selling on Sundays, 455. 

11. Selling at Unlicensed Place, 461. 

12. Other Offences, 462. 

F. Conviction and Punishment by 

Justices. 

1. Conti ction, 464. 

2. Penalties, 466. 

3. Po ffeiture, 467. 

4. Ap2)eals, 468. 

O. Covenants and Ageeements respect- 
ing Licensed Houses. 

1. Sale or Lease, 470. 

2. Mortgage, 474. 

3. Covenants, 477. 

4. Jlemedy for Breach of, 4S3. 

A. EXCISE DUTY AND REGULATIONS. 

Spirits — Manufacture. ] — Sj > i rits manufactured 
ill Jersey, partly from materials not the produce 
of the United Kingdom, were imported and the 
proper duty paid for them, under 3 & 4 Will. 4, 
c. 52, s. 40: — Held, that they were subject to 
the regulations of excise in the same manner as 
spirits manufactured in England, and that the 
importer must deliver a request note under 2 
'Will. 4, c. 16, ss. 5 and 6, for obtaining a permit. 
Beg. V. Excise Commissioners, 6 Q. B. 975 ; 14 
L. J., Q. B. 179 ; 9 Jur. 618. 

What are.] — The term “ spirits ” in 6 Geo. 

4, c. SO, ss. 107, 133 ; 7 & 8 Geo. 4, c. 53, s. 32 ; 
;an.d 2 Will. 4, c. 46, s. 10, signified an inflam- 
inablc liquid produced by distillation, either 
pure, or mixed only with ingredients which did 
not convert it into some article of commerce not 
known, in common parlance, under the appella- 
tion of “spirits.” Att.-Gen, v. Baileq, 1 Tlx. 281; 
17 L. J., Ex. 9. 

Sweet spirits of nitre wcin not within 6 Geo. 4, 
■c. 80, ss. 6 and 7, by which pjonalties were 
imposed for distilling s])irits without a licence, ' 
and the spii’its were forfeited, and might be 
seized ; or within 7 A. 8 Geo. 4, c. 52, s. 32, which 
enacts forfeiture of excisable goods deposited in 
any place witli intent to tlefmud the revenue. 
Baileq v. Harris, 12 Q. B, 905 ; IS L. J., Q. B. 
115 ; 13 Jur. 341. 

A person who distils s})iiits for tlie purpose of 
making, l:»y the addition <4 nitric acid, sweet 
^spirits of nitre for sale, is a distiller of sjnrits 
within. (*) Geo. 4, c. 80, ss.tJ, 7, requiring an excise 
licence and liable to the penalties imposed by 

39 on persons having any pi'ivatc or concealed 
still for making or distilling low wines or spirits. 
Att.~Ge?i. v. Baileq, 16 M. & W. 74; 16 L. J., 
Ex. 63. 





— - Validity of Contracts,] — The 6 Geo. 4, 
c. SO, s. 124, enacted that no dealer in British 
spirits shall sell, send out, &:c., any plain British 
spirits exceeding the strength of twenty-five 
above proof, or any compounded spirits (except 
shrub) exceeding that ot seventeen under proof, 
on pain of forfeiting such spirits : — Held, that 
this section did not apply to a distiller or recti- 
fier ; and, therefore, that when a rectifier had 
sold and sent out plain British spirits of the 
strength of twenty-seven and a half, such con- 
tract of sale was not illegal, nor were the spirits 
prohihited goods, and the seRer might recover 
the price. Wether ell Jones, 3 B. & Ad. 221 ; 

1 L. J., K. B. 139. 

A contract was made for spirits to be paid for 
by bills at three months from delivery ; but no 
opportunity for delivery was given by the pur- 
chaser till a new duty was imposed on spirits by 
43 Geo. 3, c. SI: — Held, that the distiller was 
entitled to charge the amount of the additional 
duty on spirits. Haig v. Naqner, 1 Dow, 255. 

Wines — Legatee and Executor.] — A legatee, 
under a bequest of wines, which arrived in the 
port of London in a ship before the death of the 
testator, the report of the arrival of the ship 
being made before, bnt the entry of the wines 
not being made until after the death of the 
testator, is not subject to the payment of the 
duties, the executor being bound to pay them 
I out of the assets. Sewart v. Denton, 2 Chit. 456. 

Imported by Ambassador.]— 'Where a 

foreign ambassador on the termination of his 
embassy and departure from this country, em- 
ployed an agent to dispose of certain wines by 
auction, which he had imported duty free, and 
such agent employed a broker and an auctioneer, 

' who etfected the sale : — Held, that the latter was 
personally liable to pay the duties in respect of 
such wines, although im had, from time to time, 
as he received the proceeds of the sale, paid over 
the net amount to his immediate em|)loyer, the 
agent. Att.-Gen. v. Thornton, 18 Price, 805 ; 1 
M‘01el. 600. 

The ambassador’s privilege ceased to protect the 
wines from duty when so sold to a purchaser. Ih. 

Foreign Wines — What are — Sweets ’’ — Sale 
of “Best Sherry, British.”] — A., who held a 
licence for retailing “ sweets and made wunes,” 
hut had no licence for the sale of foreign wines, 
oil being asked for a bottle of best sherry, sold a 
bottle of litpior labelled “ Best Sherry, British.” 
He was thereupon charged with selling foreign 
wine without a licence : — Pleld, that the justices, ■ 
in dismissing the information against him on the 
ground that the liquor was not sold as being 
foreign wine, were wrong, and that the case 
must be remitted to them. Bherry is the name 
of a foreign wine, therefore, under 23 Yict. c. 27, 
s. 21, liquor labelled “Best Bherry, British,” 
must, as against the seller, be deemed to be 
foreign wine. liichards v. Banhs, 58 L. T, 634 ; 
52 J. P. 23. 

Beer — ^What is — Botanic Beer.] — The ap- 
pellant sohl a liquor called “botanic beer” 
without having a retail licence for the sale of 
beer. It contained sugar, herbs and water, but 
no hops or malt, and had six per cent, of proof 
spirit : — Held, that such a liquor was “ beer ” 
within the meaning of s. 4 of 48 & 49 Viet. c. 51, 
and that the appellant was rightly convicted. 
Himorth v. Minm, 56 L. T. 316 ; 51 J. P. 7, 
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Excisalsle Ii(3[uors— Sweets and made Wines.] 

• — By 9 G-eo. 4, a 61, s. 18, a penalty is imposed 
on every person who shall without a licence sell 
any excisable liquor by retail to be drunk on 
the premises ; and by s. 37, excisable liquor is 
to include sweets or wines, which now are or 
hereafter may be charged with duty either by 
customs or excise. By 4 & 5 Will. 4, c. 77, s. 9, 
the excise duty on sweets or made wines is 
repealed ; but the duty on licences to be taken 
out by retailers is continued, and all such 
licences shall still be taken out : — Held, that a 
person who, since 4 & 5 Will. 4, c. 77, sold sweets 
or made wines by retail without a licence, could 
not be convicted under s. IS- of 9 Geo. 4, c. 61, 
sweets and made wines being no longer excis- 
able liquors. Beq, v. Laneashire JJ.,1 El. k Bl. 
839 ; 26 L. J., M. C. 171 ; 3 Jur. (N.s.) 1095 ; 
0 W. E. 658. 

Beer — Billiard Licence.] — Excisable 

liquors aie liquors subject to the duty of excise ; 
and, therefore, beer, upon which an excise duty 
is no longer paid, is not an excisable liquor. A 
person was licensed under 8 & 9 Viet. c. 109, to 
keep a house for billiard playing ; and the 
licence provided that he should not knowingly 
allow the consnmption of excisable liquors in 
the house hy persons resorting thereto. He was 
also licensed under 3 & 4 Viet. c. 61, and 32 k 33 
Viet. c. 27, to sell beer, wine, &c.,tobe consumed 
in the house. He had allowed the consumption 
of beer by persons resorting to the house for the 
purpose of playing billiards, and was convicted 
of an offence against the tenor of his billiard 
licence : — Held, that he had not been guilty of 
selling excisable liquor, and was wrongly con- 
victed. Jones V. WMital‘er\ 39 L. J., M. C. 139 : 
L. E. 5 Q. B. 541 ; 22 L. T. 535 ; IS W. E. 1197: 

Excise licence — Bight to — Music Hall.] — 

The proprietors of a music hall, having duly 
obtained a music and dancing licence, a})plied as 
being the proprietors of a place of public enter- 
tainment licensed by justices of the peace, to 
the Commissioneis of Inland Eevenue for an 
excise licence to sell retail, beer, spirits and 
wine on the premises under s. 7 of 5 & 6 Will. 4, 
c. 39 : — Held, that the commissioners had pro- 
perly refused to grant an excise licence until 
a licence of justices had first been obtained 
under the Licensing Act of 1872; that s. 7 
of 5 k 6 Will. 4, c.*~39, had been repealed by 
the later act (35 k 36 Viet. c. 94), except so far 
as the rights of proprietors of theatres were 
concerned ; and that a music hall was not a 
theatre. Retf. v. Inland Revenue Commusioners^ 
Empire Theatre, In re, 57 L. J., M. C. 92 ; 21 
Q. B. D. 569 ; 59 L. T. 378 ; 36 W. E. 696 ; 52 
J. P. 390. 


Befreshment Houses - 

Eevenue. , 


- Licences for. ] — See 


B. SALE BY EETAIL. 

1. Eetail Beauer. 

Dealer, who is.] — If a person takes a 
or part of a house either in his own name 
of any other person, and there 
' his agent, makes sales of spirits 
arries on business there as a 
even though no spirits are 
on the premises. BMlard 


Marlis, 47 L. J., M. C. 91 ; 3 Q. B. B. 412 ; 3S 
L. T. 566 ; 26 W. E. 694. 

Wine and Spirit Merchant’s Traveller.} 

— S. and B. were convicted under 6 Geo. 4, c. 81, 
s. 2, for retailing spirits in Cheltenham without 
a retailer’s excise licence. They carried, on. busi- 
ness as wine and spirit merchants in Worcester, 
and held all the necessary licences for dealing in 
and retailing spirits there. They did not hold a 
licence to retail spirits at Cheltenham ; but they 
caused premises at Cheltenham to be let to D., 
one of their travellers, for their own use, took 
out a licence for the purpose of carrying on there, 
the business of denle.rs in beer, and put up a 
board inscribed with their names as “ Bistillers,, 
Wine Merchants and Brewers, Worcester.” B. 
took orders for spirits at these premises and 
transmitted them to Worcester, where S. and Bv 
executed them by sending spirits from Worcester : 
— Held, that the conviction must be affirmed,, 
for B. and S. must be taken to carry on. business at 
Cheltenham as retailers of spirits, although the 
spirits they sold v^ere kept in and delivered from 
a store in another town. Ih. 

A traveller for a fully-licensed firm of wine 
and spi.rit merchants at B. occupied an office 
and premises at C., where he resided, and where 
amongst other places he solicited and obtained 
orders, which he forwarded to his employers at 
B., who delivered the goods so ordered direct tO' 
the purchaser. The firm neither rented nor 
occupied any premises at all at C., nor did they 
store goods upon their traveller’s premises. Upon 
an information being exhibited by an inland 
revenue officer against the traveller under the 
above acts, charging him with taking an order 
for spirits at his office at C., without having in 
force a proper licence authorising him so to do : 
— Held, that he was a bona, fide traveller taking 
oi'ders for his employers who were duly licensed 
to sell spirits, Ac., and therefore not liable to’ 
take out a licence. Stuehheri/ v. Sjjencer, 55 
L. J., M. C. 141 ; 51 J. P. 181. 

“Licensed to sell Beer hy Betail.”]— The 

holder of a licence to sell beer under 26 k 27 
Viet. c. 33, s. 1, is a person “licensed to sell beer 
by retail” within the meaning of s. 18 of 1 & 2 
VTll. 4, c. 32, Shoolhred v. 67. Rancras JJ., 59 
L. J., M. C, 63 ; 24 Q. B. B. 846 ; 62 L. T. 287 ; 
38 W. E. 399 ; 54 J. P. 231. 

Wholesale Licence — Measure of Quantity.]— 

The holder of an excise licence under the Excise 
Act, 18.25 (6 Geo. 4, c. 81), is entitled to sell 
strong beer only in casks containing not less 
than 4^- gallons imperial standard gallon measure, 
or in not less than two dozen reputed quart 
bottles at one time, to be drunk elsewhere than 
on his premises. The Inland Eevenue Act, 1863 
(26 k 27 Viet. c. 33), s. 1, provides that the holder 
of siicli a licence may take out an additional 
licence to sell beer “ iii any le.ss quantity or in 
any other manner” : and by s. 3 of the Licensing 
Act, 1872 (35 k 36 Viet. c. 94), it is declared to 
be an offence to sell intoxicating liquor by retail 
unless authorised by licence so to tlo. “ Bale by 
. retail” is defined by the Beer Act, 1834 (4 k 5 
Will. 4, c. 85), s. 19, as a sale in any less quantity 
than 4^ gallons. Appellant, the holder of an 
excise licence under the Excise Act of 1 825, having 
no additional licence, sold beer in quantities at 
one time exceeding the quantity prescribed in 
the licence, but in pint and half-pint bottles ; 
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and in respect of such sale was convicted by 
justices of having sold by retail without a licence, 
in contravention of s. 3 of the Licensing Act, 
1872 ; — Held, that the conviction was bad," a sale 
at one time of a quantity exceeding gallons 
not being a sale by retail within that section. 
Fairolouqlb IioherU,^b^^ L. J., M. G. 54 ; 24 
Q. B. D. 850 ; 62 L. T. 700 ; 38 W. E. 330 ; 54 
J. P. 421. 


2. Sale without Licence. 

Sale of Wine— Wine Bealer’s Licence.]— A 

shopkeeper, holding a wine dealer’s excise licence, 
granted under 6 Geo. 4, c. 81, s. 2, and for which 
the annual duty of lOL 10^. is payable, is entitled 
without any certificate from justices, to sell by 
retail wine to be consumed off the premises. 
Palmer v. Thatcher, 47 L. J., M. C. 54 ; 3 Q. B. 
D. 346 ; 37 L. T. 784 ; 26 W. E. 314. 

Clubs— Supply of Liquor to Member.] — The 

appellant was manager of an institution carried 
on bonil fide as a club, under rules by wliich 
members paid an entrance fee and subscription ; 
trustees were appointed, in whom all the club 
property was vested, and there was a committee 
of management (for whom the appellant acted) 
to conduct the general business. The club was 
not licensed for the sale of intoxicating liquors, 
but these Avere supplied, at fixed prices, to 
members for consumption on and off the premises, 
33 per cent, above the cost price being charged 
for liquors to be consumed off the premises, and 
the money produced thereby going to the general 
funds of the club. The appellant having, in the 
course of his employment as manager, supplied 
intoxicating liquors to a member (who paid for 
them) for consumption off the premises : — Held, 
that the appellant did not “ sell by retail” intoxi- 
cating liquors wuthin the meaning of s. 3 of the 
Licensing Act, 1872, and therefore was not liable 
to conviction for an offence under the section. 
Graff V. Frans, 61 L. J., M. C. 25 ; 8 Q. B. D. 
373 ; 46 L. T. 347 ; 30 W. E. 380 ; 46 J. P. 262. 

The manager of a club in the form of a limited 
company — the shareholders in wdiich constitute 
the members of the club — is not liable criminally, 
under the Licensing Act, 1872, for the sale at 
the club of intoxicating liquors to members. 
Newell V. Ilemingwanj, 58 L. J.. M. C. 46 ; 60 
L. T. 544 ; 16 Cox, C. C. 604 ; 53 J. P. 324. 

— — Supply of Liquors to Person while 
“Honorary Member” — Subscription paid — Per- 
son afterwards rejected as Member.] — A limited 
company carrying on a proprietory club had 
no licence, the election of members being in 
the hands of a committee. Liquor wms supplied 
by the company to and paid for by a person who 
had been elected an “ honorary member ” pending 
inquiries and pending his election as a member, 
and had ])aid his subscription. He was subse- 
quently not elected as a member, and his siib- 
scri[jtion was returned Held, tliat there was a 
sale by retail of the liquor by the company for 
which tlic conq)any were liable in p(malties. 
Jiowger v. Pereq niupper Cluh, [18331 2 Q. B, 
J54 ; 5 E. 472 ; *63 L. T. 447 ; 42 W. E. 23 ; 17 
Cox, C. C. 663 ; 57 J. P. 47U. 


Sale by Member to Stranger.] — A 

stranger entered a working-men’s subscription 
club, by one of the rules oi’ which visitors were 



forbidden to pay money direct to the manager. 
W -5 a member, entered the stranger’s name as a- 
visitor ; the stranger then put down 8/Z., asking; 
for two pints of ale. W. received the money, 
and the ale was supplied to the stranger : — Held, 
that W. sold liquor to the stranger without a. 
licence. Stemns v. Wood, 54 J. P. 742. 

. — n ^Jiautborised Sale by Club Steward- 
Liability of Trustees.]— The appellants, avIio 
were trustees and members of the managing 
committee of a club, were convicted under" the 
Licensing Acts for selling liquor w'ithout a 
proper licence to persons not members of the 
club. It appeared that the liquor was sold in 
the club premises by the steward of the club,, 
xvho in selling it acted contrary to the orders of 
the appellants, and without their knowledge or 
assent. The money which he received for the* 
liquor as paid by him to the account of the- 
clnb : — Held, that the conviction was wrong,, 
for the appellants w-ere not, under the circum- 
stances, responsible for the act of the stevvard., 
Newman v. Jones, 55 L. J., M. C. 113; 17 
Q. B. D. 132 ; 55 L. T. 327 ; 50 J. P. 373. 

Sale to Agent of Member.] — Certain 

premises w’hicli had been licensed as a beerhouse: 
were, on the refusal of a renewal of the licence., 
formed into a working-men’s club. In the bar of 
the club WMS a })lacard stating that no payment- 
would be received for refreshments from any 
person other than bona fide members. The wife 
of a member, however, having been })rovided 
with money by her husband went to the club, 
])aid for and was supplied with bcei*, having first 
l3een asked if it was foi* her husband and she 
stating that it was. The justices found that 
there had been a sale of intoxicating liipioi*, and 
that the |)erson to whom it was sold was not 
a member of the club ; they therefore convicted 
the club steward who supplied the liquor : — 
Held, that on the facts the conviction was right. 
Woodley v. Slinmonds, GO J. P. 150. 

“Second Offence.”] — The manager of a. 

club was duly convicted under s. 17 of 4 & 5 Will. 
4, c. 85, of selling beer by retail without having an 
excise retail licence. Subsequently he was con- 
victed nnder s. 3 of the Licensing Act, 1872, of 
selling intoxicating liquor, to wit beer, without 
a licence. Upon the hearing of the latter charge: 
the magistrate treated it as a second ofirence, and 
imposed the full penalty of lOOZ. authorised in 
the case of “ the second offence ” by s. 3^ 
sub-s. 2, of the Licensing Act, 1872 : — Held, 
that there could only, be a conviction under s, 3 
of the Licensing Act, 1872, for a second offence 
where the conviction for the first offence had 
been under the same statute, and that the, 
second conviction was therefore bad. Anthers: 
or Anthers, In re, 58 L. J., M. C. 62 ; 22 Q. B, D. 
345 ; 60 L. T. 454 ; 37 W. E. 320 ; 16 Cox, C. G. 
588 ; 53 J. P. 116. 

Pretended Club — Manager the Proprietor.]— 

E. was summoned nnder 35 tk 36 Viet. c. 34, s. 4, 
for soiling liqiioi's withnut a licence. Over the 
door a signboard was })ainted “Tlic C. Working; 
Men’s Club.” The interior was fitted up like a 
public-house, and R. pinfesscrl to l3c manager, 
and ordered everything, on the credit of the club^ 
but could not tell who were members, nor how 
the accounts were kept, and neither committee 
nor secretary hatl any means of checking him : — 


i 




Temporary Autliority to Sell— Proposed Trans- 
feree.] — The grant to a proposed transferee of a 
"beerhouse of a temporary authority to sell beer 
under s. 1 of the Licensing Act, 184:2, does not 
operate to cancel the existing licence, and while 


At Eaces— Special Licence.]— A person duly 
licensed by the justices and by the excise to sell 
Leer by retail in town, but having no licence to 
sell beer at races in the adjoining borough, is 
lightly convicted of selling beer at a regatta in 
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Held, that there was evidence to justify the the borough, and is not protected by 6 
justices ill bolding that it "was only a pretended c. 81, s. 11. v. Lynn, 7 B. & S. 255 ; 35 

club, and that E. was the real proprietor. Emm L, J., M. C. 159; L. R. I Q. B. 270 ; 12 Jur. 
V. Ilemi ny wa y , 52 J. B. 134. (N,S.) 485 ; 14 L. T. 224 ; 14 W. R. 583. 


Eebuilding Premises — Adding Strip of Land.] Public Races, what are.]— Races were 

— The holder of a beer licence rebuilt his held in a field occupied by an individual who let 
premises and made them more commodious. In it for that purpose, and any one of the public, 
•doing so he advanced the frontage and took in a on payment of a small sum, was admitted into 
strip of garden, five feet wide, on which a part the field : — Held, that these races were “ public 
of the new bar stood. The justices convicted races,” within 6 Geo. 4, c. 81, s. 11, which enables 
him of selling at a place where he was not any person licensed to sell beer by retail to be 
authorised : — ^Hcld, that the justices were wrong drunk on the premises to carry on his business in 
and that there was no evidence to support the booths, tents or other places at the time and 
-conviction, the premises not being substantially place of holding any public races. Bougliey v. 
altered in rebuilding. DtJrr v. 58 J. P. 513. RoiDhotlumi, 4 H. & C. 711; 15 L. T. 222; 15 

w Vt 


Sale at Nominal Price.] — The 3 & 4 Viet. c. 61, 
s. 13, which imposed a penalty on persons selling 
beer by retail without a iicence, applied to 
persons selling beer at 1^/7. the quart. Read 
V. Storey, G H. & K. 423 : 30 L. J., M. C. 110 ; 7 
Jur. (N.S.) 344 ; 3 L. T. 674 ; 9 W. R. 418. 

“Illegally Dealing in Intoxicating Liquor” 
— Purchaser as well as Seller.] — The provision 
in s. 17 of the Licensing Act, 1874, that persons 
found upon suspected premises entered by a 
-constable in pursnance of a warrant to search 
for liquors sold or kei>t for sale contrary to law, 
shaU be presumed to be guilty of “illegally 
•dealing in intoxicating liquor” until the con- 
trary be shewn, is not confined to a seller, 
but applies also to a buyer, of such liquors 
J/eKcnzie v. Lay, 62 L. J., M. C. 49; [1893] 
1 Q. B. 289 ; 5 R. 161 ; 68 L. T, 345 ; 41 W. R. 
384 ; 17 Cox, C. 0. 604 ; 57 J. P. 216. 

Husband’s liability for Wife’s Acts.] — Upon 
,an information for unlawfully selling beer under 
4 k 5 Will. 4, c. 85, s. 17, it was proved that the 
appellant’s wife had actually supplied the beer 
to three persons who had asked the appellant for 
beer, and to whom he had said whilst pointing 
to his wife, “You must ask her” : — Held, that 
upon this evidence the conviction was right. 
Reg. V Smith, 7 W. R. 162. 

A. was charged under s. 3 of the Licensing 
Act, 1872, with selling intoxicating liquor with- 
•out a licence. A. kept a tobacco shop and 
refreshment house, but had no licence to sell 
liquors by retail. A.’s wife sold bottles of ale 
to customers, but there was no evidence that 
A. knew anything of her so acting. The justices 
held A. liable for the acts of his wife and 
•convicted A. : — Held, the justices were wrong. 
Allen V. LnmJj, .57 J. P. 377. 

Aiding and Abetting. ]— The owner of licensed 
premises obtaijicd possession of them after the 
licence-holder had absconded and put in a new 
tenant, to whom he supplied liquors for sale. 
The new tenant had not obtained a licence : — 
Held, that the owner was rightly convicted of 
iiidiiig and abetting the new tenant in selling 
liquors without a licence under’ s. 5 of 11 & 12 
Viet. c. 43, and s. 3 of the Licensing Act, 1872. 
Oive/t v. Langford, 55 J. P. 484. 


At Pairs.] — The right by custom, prescrip- 
tion, or charter to self beer at fairs without an 
excise retail licence is abrogated by 25 & 26 
Viet. c. 22, s. 12. Iluxham v. Wheeler^ 3 H. & C. 
75 ; 33 L. J., M. C. 153 ; 10 Jur. (K.S.) 545 ; 10 
L. T. 342 ; 12 W. R. 713. 

An alehouse-keeper, who has obtained an 
ordinary justice’s and excise licence, may, by 
virtue of such licence, sell beer in booths at any 
lawful fair. It is not necessary to get a special 
excise licence for that purpose. Ilaywuod v. 
Eolland, 28 L. T. 702 ; 21 W. R. 920. 

Irregularity in obtaining Licence.] — By 25 
& 26 Viet. c. 22, s. 13, and 26 & 27 Viet. c. 33, s. 
20, sub-s. 1, an occasional licence for the sale of 
intoxicating liquors is to be granted by an officer 
of excise upon the written consent of a justice 
“usually acting at the petty sessions for the 
petty sessional division within which the place of 
sale is situate.” S. obtained from a duly autho- 
rised officer of excise an occasional licence for 
the sale of intoxicating liquors ; the justice who 
signed the written consent did not usually act 
for the petty sessional division within which the 
place of sale was situate. S. having sold intoxi- 
cating liquors at the time and place mentioned 
in the occasional licence, was convicted by 
justices of selling intoxicating liquors without a 
I licence. It was not proved that he had acted 
otherwise than bona fide : — Held, that although 
an irregularity had been committed in obtaining 
the licence, yet it protected him from penal 
consequences, and that the conviction was wrong. 
Sterem v. Emson, 45 L. J., M. C. 63 ; 1 Ex. B. 
100 ; 33 L. T. 82L-C. A. 

At Public Ball — Occasional Licence.] — A 

licensed victuiiller, within the metropolitan 
police district, who had obtained an occasional 
licence from the excise, with the consent of a 
justice of the peace, under 25 & 20 Viet. c. 22, 
s. 13, and 26 & 27 Viet. c. 33, s. 20, required also 
an occasional licence from the commissioner of 
police under 27 & 28 Viet. c. 64, s. 5, in order to 
enable him lawfully to supply excisable liquors 
at a public ball held, off his own premises, on 
premises which were neither a public-house nor 
a refreshment-house, llannant v. Foulger, 

B. & S. 425 ; 36 L. J., M. C. 119 ; L. R. 2 Q. B. 
399 ; 15 W. R. 787. 
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the licence-holder remains in ‘possession of the either bill or note ; money was also paid on account : 
premises he cannot be convicted under s. 3 of the —.Held, in action on the securities, that, although 
Licensing Act, 1872, of selling intoxicating liquor they were given at the same time, the publican 
without being duly licensed. AnilreiosY.JDeiiton^ might recover on one of them, and also that he 
66 L. J., Q. B. 520 ; [1897] 2 Q. B. 37 ; 76 L. T. might apply the money paid in reduction of the 
423 ; 45 W. K. 500 ; 61 J. P. 326. demand for spirits, although such demand could 

„ ^ ^ not be recovered. CnufJishanh ov 

Exemption from Penalties^Age of “Heir”— v. Rose, 5 Car. & P. 19 ; 1 M. & Bob. 100. 

Heath of Licence-holder.] — A person under the Where parties, having cross demands,* settle 
age of twenty-one may be an “ heir” within the and balance their accounts, it is no defence to an 
meaning of s. 3 of the Licensing Act,_ 1872 (35 action brought for the balance, that a great part 
36 Yict, c. 94), which provides certain exemp- of the amount was for spirituous liquors, delivered 
tions from penalties on the death of the licence- in quantities nude r 206\ in value. Dawson, y, 
holder, v. 62 L. L, M. C. 181 ; 6 Esp. 24. 

5 B. 530 ; 69 L. T. 346 ; 57 J. P. 376. The vendor of spirits in small quantities, for 

the price of which he is disabled from recovering, 
who has another demand against the vendee, may 
3. Sale undee 20^. Value oe on Ceedit. apply a payment made to him by his debtor to 

the price of the spirits, unless at the time of pay- 
Ho Action Maintainable — In what Cases.] — ment the debtor directs a different appropriation 
The 24 Geo. 2, c. 40, s. 12, extends to spirits of it. DhM 2 ^ott v. Jo/ies, M. M ; 2 A. &;E. 

mixed with water. Scott y. 3 Taunt. 14 ; 4 L. J., K. B. 65. 

226 ; 12 K. B. 641. In the absence of such contemporaneous direc- 

That statute extends to a score for grog, beer tions by the debtor, the creditor may so ax>ply 
and herrings, as to such part as was for the grog, the payment at any time afterwards. Ik 
but not to the other items, which consequently 
may be recovered. Giljnn v. Randle, 1 Selw. 


3. Sale undee 20^. Value oe on Ceedit. 
Ho Action Maintainable— In what Cases.]— 


H. P. 61. 

In an action for the amount of a tavern bill, 
the plaintiff is not entitled to recover for any 
items under 20,?. for spirits supplied to his guests. 
JBurndyeat v. Hutcliinsoii, 5 B. k. Aid. 241 ; 24 
B. R. 345. 


C. QUALIFICATION FOB LICENCES. 

1. Peesons. 
a. Residence. 

When Unnecessary.] — M., Avho held a strong 


But the statute does not apply to spirits sup- beer licence, api)lied to licensing justices for a 
plied by a hotel-keeper to a guest who is resident certificate to take out a retail licence to sell beer, 
in his hotel. Proctor y. Nicliohon, 1 Gox.k.V AM. wine and spirits, not to be consumed on the 
The statute applies not onl}" to liquors sold for premises. The justices refused the licence under 
the personal consumption of the purchaser, but 32 k 33 Viet. c. 27, s. 8, sub-s. 4, on the ground 
to liquors sold to a publican to sell again, that the applicant was not qualified as by law is 
Hughes Y.Done or Doane, 4 P. & D. 708 ; 1 Q. B. required by reason of his intention not to reside 
294 ; 5 Jur. 837. on the premises .-—Held, that as the holder of a 

If a person sells twe sorts of spirits at the strong beer licence was entitled, under 26 & 27 
same time to an amount above 20.?., he may Viet. c. 33, s. 1, to the retail licence without any 
recover the price, although the amount of each other qualification, residence was not required ; 
species of spirits is under 206*. Owens v. Porter, and that as the justices, therefore, had not deter- 
4 Car. k P. 367. mined according to law, a mandamus must be 

It is a defence to an action on a bill of granted to them to hear and determine the applica- 
exchange against the acceptor, that it was tion according to the statutes in that behalf, 
accepted for the amount of spirits sold to him by Reg. v. l)e Rutzen, 45 L. J., M. C. 57 ; 1 Q. B. D. 
the plaintiff in quantities nnder the value of 20,?. 55 ; 33 L. T. 726 ; 24 W. R. 343. 

Scott V. GUlmore, 3 Taunt. 226 ; 12 B. B. 641. 

But at nisi prius, it was held that a bill Certificate of.] — The 3 & 4 Viet. c. 61, s. 2, 
accepted by an officer in the recruiting service, which enacts that every applicant tor a liceiuie to 
in payment of small quantities of spirits under retail beer shall produce to the officer <ff excise 
the value of 206., supplied by a publican, to be a certificate from an overseer that he is the real 
used out of his house, to recruits and others under resident holder and occupier of the house in 
the command of the acceptor, was valid. Sgumoer which lie shall apply to be licensed, is directory 


V. Smith, 3 Camp. 9. 


only ; and therefore a licence may be valid, not- 


Pleas to a declaration on a bill, with counts for withstanding the certificate omits to state rhat 
goods sold ; first, that part of the consideration the applicant is such householder. T/wmj)son v. 
of the bill was spirituous liquors, sold at different Harvey, 4 H. k N. 254 ; 28 L. J., M. C. 163 ; 7 
times in quantities less in value than 20,?. ; W. B. 281, 


and secondly, that the plaintiff and defeudaiit But a licence grantee 
accounted together, and that the latter bad given fact such householder 
the former a bill for the amount of rhu gejods being imperative. Ih. 
niontioned in the cominon counts, which bill 

wms still oiitstandingand unsatisfied, are issuable Discretion of O’ 

pleas, and cannot be treated as nullities, so as to whom aj)pUcalion is m; 
entitle the plaint iff to sign judgment as for want applying for a liccnee ' 


But a licence granted to a. person who is notin 
‘act such householder is void, the first section 


— — Discretion of Overseer.] — An ovru'seer to 
whom aj)pUcalion is made to certify 1 luit. a person 
applying for a liccnee to retail beer in adwelling- 


of a plea. Gaifsh'dl v. Greathiuid, 1 1). & li. house is a real resident holder and oecupier of 
359. the house is not compelled to certify, but has a 

A publican took frozn a pei’son, who boarded discretion, Reg. v. Kensington, 12 Q. B. 054 ; 17 
and lodged in his house, a bill and a note, both L. .L, Q. B. 332 ; 12 Jnr. 747. 
at one time, for a score, part of which consisted Overseers have not an arbitrary discretion 
of a demand for spirits ; but not to the amount of to grant or refuse certificates, but are bona fide 
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to inquire into and certify as to the rating and 
occupancy of persons requiring licences for the 
sale of beer. B-cg. v. Wtthyliaw-i 2 C. L. h. loo7. 



Kefusal to Certify — Mandamus. ]—- In as 

November a person applied to the overseers to p 
certify that he was resident occupier of premises h 
in their parish. They found that the premises b 
were not wholly in his occupation, and conse- J 
queritly refused their certificate. In the May o 
following he made another similar application, 
but they again refused it, believing him not 
entitled to any certificate, as no notice had been - 
given to them that any alteration had been made t 
in the occu]iation, although it was probable that v 
the apidicant had in fact become the occupier c 
durino' the interval. The applicant thereupon i 
obtained a mandamus directing the overseers to i' 
inouirc whether he was the occupier in May, and \ 
to certify accordingl3U They returned that thej c 
had inquired, but could not ascertain whethei he j 
was occupier' in May, but stated that he was then i 
the occupier of the premises. The court refused 
to grant the applicant the costs of the manda- 
miS, as the refusal of the overseers in May to 
certify was not wrongful, and it was even doubt- 
ful whether he was'at that time entitled to a 
certificate. Brg. v. Langrlclge, 3 G. L. R. 861 ; 24 
L. J., Q. B. 73 ; 1 Jur. (N.S.) 64 ; 3 W. R. 165. 

Certiorari to remove Licence.]— A cer- 
tiorari will not lie to remove a licence for the 
sale of beer granted by a collector or supervisor 
of excise without the production of the. overseers 
certificate. Reg. v. Salford Overseers, 18 Q. B. 
687 ; 21 L. J., M. C. 223 ; 16 Jur. 907. 

Eetail Off-Licences — Wholesale Beer and 
Spirit Dealers— Unlicensed Servant of Licensed 
Limited Company.] — The servant of a limited, 
company which is duly licensed in the^ name of 
three directors to deal in beer and spirits whole- 
sale, not being himself so licensed, ^ is not duly 
qualified as an applicant for additional retail 
oif -licenses in respect of a branch establishment 
belonging to the company and managed by him 
on their behalf. Beg. Y.Joyies, Davies, E.vjgarte, 
m J. P. 87. 


Held, that a person who had been convicted, 
but who had received a free pardon under the 
Queen’s sign manual, was not disqualified by the 
above section from holding a licence, inasmucli 
as the effect of the pardon was to absolve suc.h 
person not only from the punishment awarded 
him, but also from all disqualifications^ attaching 
to the offence. Hay v. Tower Division JJ. or 
MiMle.wx JJ., .59 L. J., M. C. 79 ; 24^Q. B. D. 
561; 62L.T.290; 38W.E.414; olJ.P.oUO. 


b. Character. 

Conviction for Eelony.]— By 33 & 34 Viet, 
c. 29. s. 14, every person convicted of felony shall 
for ever be disqualified from selling s]nrits by 
retail, and no licence shall be granted to any 
person who sliall have been so convicted ; and it 
any person, after having been so convicted, shall 
take out or have a licence, the same shall be void 
to all intents and purposes ; and every person 
who, after having been so convicted, shall sell 
sinrits by retail shall incur the penalty for doing 
so without a licence : — Held, that the section 
applied to a ])erson convicted of felony either 
before or after the act passed ; and that licences 
held by a person convicted be, fore the act became 
void on the iiassing of the act. Beg, v. 1 ine, 44 
L. J., M. 0. 60 : L. R. 10 Q. B. 195 ; 31 L.T. 842 ; 
23 W. R. 649 ; 13 Cox, 0. 0. 43. 

Pardon.]— By s. 14 of the Wine and Beer- 
house Act Amendment Act, 1870, “Every person 
convicted of felony shall for ever be disqualified 
from selling spirits by retail, and no licence to sell 
spirits by retail shall be granted to any person 
who shall have been so convicted as aforesaid ” 


Conviction for selling Spirits without Licence.] 

— Where an applicant for the removal of a licence 
from a fully licensed public-house has been con- 
victed of selling spirits without licence, an older 
of justices “ authorising him to apply for and 
hold any excise licences that may be held by a 
publican” is valid. Whether the applicant 
would be liable to penalties for selling beer 
and wine under the publican’s licence, quteie. 
Beg. V. Boper, 63 L. J., M. C. 68 ; 10 R. 598 ; 
70 L. T. 409 ; 58 J. P. 512. 

Living in Concubinage.] — A. was convicted 
under 3 & 4 Viet. c. 61, s. 6, of having obtained 
a licence to retail beer by nieans of a certificate, 
the matters certified therein being false. The 
certificate stated that he was a person of good 
character. Pie was, however, proved to he living 
with a woman in a state of open concubinage, 
and had three illegitimate children by her : — 
Held, that he was improperly convicted ; that 
the mere proof of such immorality did not 
constitute a person not to be a person of good 
character. Leader v. liell, 16 C. B. (N.S.) J)S4 ; 
33 L. J., M. C. 231 ; 10 Jur. (N.S.) 731 ; 10 L. T. 
.532 ; 12 W. R. 915. 


c. Holding othei' Licences. 

Refreshment and Wine Licence.]— A beer- 
house-keeper having obtained a refreshmeiit- 
honse licence, applied for a wine licence under 
23 & 24 Viet. c. 27, s. 7, when an objection was 
taken that he was not entitled to such licence as 
not coming within that section. He provided 
travellers and others who came to his house 
with bread and cheese and other victuals as they 
required them Held, that he was^ entitled^ tO' 
a wine licence. Munn v. Southall, / L. T. 3o6. 

“ Keeping Shop for Sale of Goods other than 
Foreign Wine.”]— Semble, that a person who 
has a spirit-dealer’s retail licence to sell spirits 
ill bottles, and who has a wholesale bcer-dealcr’s 
licence authorising the sale of^ casks of ale of 
four and a half gallons, sufiicicntl^’^ fulfils the 
description of “ a ]. person who keeps a shop for 
the sale of goods and commodities other than 
foreign wine,” and therefore is entitled to a 
certificate of justices authorising the sale of 
wine by retail, pursuant to 23 Viet. c. 27, s. 3. 
B>eg. V. Bishop, 50 J. P. 167. 

: Confectioner.] — A confectioner who has held 
. a wine licence for consumption on the premises, 

; and who supplies luncheon s, is sufficiently within 
the description of persons entitled to apply for 
and hold a })ublican's licence within 9 Geo. 4, 

- c. 61, s. 1, being a person about to keep an inn, 
i alehouse or victualling-house. Beg.Y. Surrey JJ.., 
I 52 3. P.423. 

1 Publican and Grocer.]— The 6 & 7 Will. 4, c. 

- 1 38 (Irish), s. 3, prevents a person who is akcady 
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a publican from obtaining a licence to carry on 
the business of a grocer on the same premises, as 
absolutely as it does to prevent a person licensed 
as a grocer from carrying on in the same premises 
the business of a publican. v. Fape, 

1 H. L. Gas. 6. ^ 

d. Fraud. 

A licence, though obtained by fraud, is valid, 
unless the fraud is practised by the party to 
whom it is granted. v. Mhishall, 1 IST. & M. 
;277. 

e. Custom. 

Beer—Cus tomary Eights.] —The 11 Geo. T & 1 
Will. 4, c. (54, does not supersede the custom of a 
borough, that no person shall carry on the trade 
■of an alehouse-keeper therein who is not a burgess, 
Leieoster Corporations, JBurqeis,H, 2 hi. & M. 181 ; 
-5 B. & Ad. 246 ; 2 L. J., K. B. 187. 

f. Exemption. 

Exemption from Obligation to Obtain Licence 
— Children of Officers in Peninsular War.] — 

‘The statute 56 Geo. 3, c. 67, which enables 
children of the officers and men who served 
his majesty in the Peninsular war to set up 
.and exercise a trade in any city, town, or 
23lace within this country, without let, suit, or 
molestation, notwithstanding any statute, law, 
■ordinance, custom, or provision to the contrary, 
■does not exempt this class of persons from the 
provisions of the general public statutes, and 
therefore a person of this class is not relieved 
from the necessity of obtaining a licence to sell 
intoxicating liquors ; the statute has reference 
•only to customs, charters, bydaws, and the 
.like existing in particular localities. JCdl'ni v. 
jSwatton, 76 L. T. 55 ; 45 W. 11.285 ; 18 Cox, C.C. 
477 ; 61 J. P. 150. 

2. Hous,es. 

Eating— Sufficiency of.] — The appellant was 
:the owner of a house, part of which was situate in 
■the township of C., in the city of M., and was rated 
thereto on an annual value of SI,, and the other 
2 )art of which house was situate in the township 
•of M., not within the city, and was rated to such 
•.township on an annual value of SI. 10.v. Both 
townships, which each contained a population 
•exceeding 10,000, were situate in the same parish 
.and poor-law union, to which union the rates of 
■both townshi})s, though separately levied ami 
•collected, were 2 )aid over. The justices having 
refused the owner’s application for a certificate 
.for the renewal of a beer licence under 32 & 38 
Viet. c. 27, on the ground that her house was not 
.sufficiently rated within the city of M. in the 
amount re( 2 Liired hy 8 & 4 Viet. c. 61, s. 1 : — 
Pleld, that the justices were right. The house, 
tliougli rated in two separate sums of Si, and 
Si, lo.v., was not ratefl in ‘‘ one sum of 15Z. at the 
ileast,” and so did not come within the words of 
s. 1 of the 8 6c 4 Viet. c. 61, and was not therefoi'c 
witliin that act ; nor did it come within s. 4 as 
.an “ extra-parochial or other place where no 
rates were made or c<3llectcd.” Jenuimjn v. 
Manrhrsler JJ., 22 L. T. 412. 

xin a[>})lication for a licence to sell beer by 
.retail not to be con.sumed on the preinises was 
refused by justices, on the ground that the house 
was not duly qualified ])y law, not being of 
.sufficient .value .uiuler 8 6c 4 Vict.c. 61, s. 1. The 


Wine and Beerhouse Act, 1869, s. 8, requires the 
justices, where such an application is refused on 
the ground that the house is not duly qualified 
as by law required, to specify in writing to the 
applicant the grounds of their decision. A 
minute of the decision, wdtli the grounds of it, 
was made and read out by the . chairman in 
court, in the jmesence of the apidicant, but no 
copy was delivered to him. On a rule for a 
mandamus to the jastices to hear and determine 
the application ; — Held, that the provisions as to 
the rating qualification for houses for the sale of 
beer and cider for consumption offi the premises 
under 8 & 4 Viet. c. 61, s. 1, had not been affected 
by the Licensing Act, 1872, s. 45, which must be 
construed as applying only to premises licensed 
before the act, or to be licensed under it, for the 
sale of intoxicating liquor thereupon. Ileq. v. 
Onmherland JJ., 51 L. J., Q. B. 142 ; 8 Q. B. D. 
869; 80 W. B. 178 ; 46 J. P. 7. 

A beerhouse situated in a township having 
a population of less than 10,000 inhabitants, 
according to the last parliamentary census, must, 
if such township is within a parish containing 
more than 10,000 inhabitants, be rated at one 
sum to the rate for the relief of the poor of the 
township in which such house is situate on a rent 
or on an annual value of 15Z. 2 )er annum at the 
least, or otherwise the licence is null and void 
under 8 &:4 Viet. c. 61, s. 1. Preston y. Burklcr, 
89 L. J.. M. C. 105 : L. B. 5 Q. B. 891 ; 22 L. T. 
658 ; 18 W B. 1104. 

Justices cannot refu.se an off wine and spirit 
licence on the ground that - the house is not of 
the annual value of 80Z., or that there is an 
internal communication with other premises. 
lief/. V. 3Iorison, 55 J. P. 87. 

Where an indoor beer licence whicli had been 
renewed since 1869, was refused to be renewed 
by ■ the licensing justices on the ground that 
though the house was of sufficient annual value 
when the application was heard at the adjourned 
annual meeting, yet it had not been so on 25th 
August, the date of the original general animal 
meeting, the value having been increased during 
the interval : — Held, that the justices had 
exceeded their jurisdiction, and a rule for a 
mandamus was made absolute. Ileq. v. Montaq-u, 
49 J. P. 55. 

House and Shop.] — G. occupied a house 

and a shop, which were together rated in 15Z. ; 
the house and shop wei'e attached to and com- 
municated with each other, and the sho[> was 
used for the sale of groceries and beer Held, 
that the shop was part of the premises occupied 
with the house within the meaning of 3 & 4 Viet, 
c. 61, s. 1, and that in ascertaining the ratable 
value of the house the value of the shop might 
be taken into account. GamtUj v. Potts, 40 
L. J., M. C. 1 ; L. B. 6 Q. B. 86 ; 28 L. T, 554 ; 
19W.B. 127. 


D. GRANTma OF LICENCES BY 
JUSTICES. 

1. Original Licence. 

Jurisdiction — In Boroughs.] — Borough jus- 
tices have no jurisdiction to grant licences for 
inns and alehouses under 9 Geo. 4, c. 6)1, except 
in such boroughs as have sepai‘ate courts of (quar- 
ter sessions, CaiidUsli v. Simpson, 1 B. & S. 857 ; 
80 L, J., M. C. 178 ; 8 Jur. (n.s.) 84 ; 4 L, T. 
487 ; 9 W. E. 745. 
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A iDoroiigli may be a town corporate within 9 Licensing Act, 1872. Att.-Gen. v. Willeit^ 60 
Geo. 4, c. 61, s. 1, though it has no separate court J. P. 643. 
of quarter sessions. Broivoi y. Nicliolsan^^ 

(N.s.) 468 ; 28 L. J., M. C. 49 ; 5 Jur. (N.s.) 99; Discretion of Justices.] — On an application 
7W. R. 88. under 32 & 33 Yict. c. 27, for a certificate for a, 

A licence was granted by justices of a borough, licence to sell beer to be consumed on the pre- 
a place having P. separate commission of the mises, in respect of a house not previously 
peace, but no separate court of quarter sessions, licensed, the justices have the same discretion aS' 
at a licensing meeting held on the 7th of Septem- to granting or ref using the certificate as they 
bcr, which had been "duly appointed by them as have in granting or refusing a licence under 9 
they had always been accustomed to do : — Held, Geo. 4, c. 61 ; and they may and ought to take 
that the licence so granted was valid, notwith- into consideration the number of houses in the 
standing that the justices for the county (who neighbourhood already licensed, and refuse the 
had concurrent I jurisdiction in the borough) had certificate if they think an additional beerhouse 
previously appointed a licensing meeting for the unnecessary or undesirable in the interest of the 
8th Ih. public. B.eg. v. Lancashire Tyson., In ?’i2, 

40 L. J., M. 0. 17 ; L. K. 6 Q. B. 97 ; 23 L. T. 

Division of County — Island in British 401 . 19 w. R. 204. 

Channel.]— H. had a house in an island in the c^ect. 8 of the Wine and Beerhouse Act, 1869, 
British Channel, and had for thirty-eight years, which enacts that certificates for ofi retail 
without having a justices’ or excise licence, sold licences under that act are only to be refused 
intoxicating liquors to all visitors there, no other upon one of the four grounds therein specified, 
house being in the island. He was summoned jg repealed by s. 1 of the Beer Dealers Retail 
for selling without a licence Pleld, that the Xficences Act‘ 1880, only so far as it relates to 
island was part of the county to which it was peer licences ; and the discretion of licensing 
nearest, and that the licensing justices of any justices as to the granting of certificates for off 
division of the county had jurisdiction to grant ^.Qtail wine or spirit licences is still subject tO' 
the ordinary licences to sell intoxicating liquors the limitations imposed by s. 8 of the Wine and 
there. Wright v. Harris, 49 J. P. 628. Beerhouse Act, 1869. Beg. v. Scott, .58 L. J., 

^ T, , , ,, T M. C. 78 ; 22 Q. B. D. 481 ; 60 L. T. 231 ; ST 

Concurrent.] — By charter, the mayor and j p ^^9 

some of the aldeimen of London have jurisdic- gertigeate of a house 

tion m bottthwark ; but, as the charter oontams Iggg afterwards 

no non-mtromitteiit clause as to the justioes of ^ 

the county ot Surrey, the latter have a concur- constmetion of s. 19 of 32 & 33 Viet. c. 27 (the 
rent prisdiction with the former. Where there Beerhouse Act, 1869), have the same: 

wore tw^ sets of magistrates having a ooncurrent ^ certificate for a. 

jurisdiction, and one appointed a mf to ^ sell beer to be consumed on the pre- 

grant ale licences, their .lurisdiction attached so .j application was in respect of a 

as to exclude the others appointing a subsequent 

meeting ; but they might all meet together on ^ declaratory 

the first day. But if after such appointment, ( > 3. gg i„,„,aterial. 

the other set of magistrates met on a subsequent ^ ^ ^ J., M. C. 155 ; L. E. 8 Q. B.. 

da^q and. granted other licences, tlieir proceeding ,,, w. . 9, w t> qqg ' 

was illegal, and the subject of an indictment. hi .32 & 33 Viet. c. 27, s. 19, ' 

fp p ^ ® ’ justices cannot refuse to grant a oertifiokte in, 

^ ih. respect of a house which was licensed on the 1st 

Disqualification of Justices by reason of -^?ay, 1869, except for one of the causes men- 
Interest.]— W. having applied to the licensing tioned in s. 8, yet, if the licence has been actually 
justices for a licence for a new hotel, and the forfeited, they may treat a subsequent applica- 
three justices who were sitting having refused it, "^'^on for a certificate as an original application,, 
afterwards applied to the court for a mandamus may exercise a discretion in refusing it. 
to have the case heard again on the ground that IBcrg rearcs v. Dawson, 24: L. T. 428. 

B., one of the justices, was interested as owner ^ house had an existing licence on the 1st 
ill one of the licensed houses near the proposed 1669, but at the licensing meeting ini 

hotel. The aflidavits shewed that B.’s wdfe had August the licence was lost on account of the 
succeeded to the licensed house, and was tenant personal misconduct of the then tenant. At the 
for life, but it was a small house without hotel licensing meeting in August, 1870, the present 
accommodation, and not likely to be injured by tenant applied for a certificate, which was refused', 
the new licence being granted Held,' (a) that the ground that he had not shewn the neces- 
a mandamus could not be granted, because the sity for such a house in the neighbourhood 
decision not having been set aside or quashed on Held, that the justices were justified in treating' 
certio]’ai‘i, the case could not be heard again, such application as an original one, and in exer- 
(b) If a certiorari were applied for, the affidavits casing their discretion in refusing it. Ih. 
ought to state that the party applying and his Theoccupier of a house licensed under 9 Geo.4, 
solicitor did not know at the time that one of c. 61, having been fined for an offence against 
the justices was interested. Beg. v. limit JJ., 44 the tenor of his licence, was ejected by his land- 


Discretion of Justices.] — On an application, 
under 32 & 33 Yict. c. 27, for a certificate for a. 


J. X^'. 298. * lord on the 17th of May. In June, H. was let 

See further, Justice op the Peace. possession, and on the 5tli of June the petty 

’ sessions refused to indorse the licence to H., 

Penalty — Election of Licensing Commit- under 5 & 6 Yict. c. 44, H. then gave up posses- 

tee.] — Yotiug at an election of a licensing com- sion, and at the general licensing meeting on the 
mittee by a justice who is a common brewer 4th September the house was unoccupied, and 
within the licensing district exposes such jus- no application was made for a licence. A. after- 
tice to the penalty imposed by s. 60 of the wards became tenant, and applied at the special 
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sessions on the 20th of Noyember for a new Eefnsal — Statement of Grounds for.]— By 32 &. 
licence, but after hearing the case on the merits 33 A^ict. c. 27 (the AVine and Beerhouse Act^ 
the justices refused to grant a new licence. On 1869), s. 8, no application for a licence to sell 
appeal, the quarter sessions, finding him to be a beer by retail not to be consumed on thepremises- 
proper person, dismissed the appeal, on the shall be refused, except upon one or more of four 
gTound that the granting or refusing of such new grounds specified. Justices, on ref using a licence, 
licence was within the discretion of the justices declined to state on which of the grounds they 
at special sessions ;■ — Held, that the justices had refused it : — Held, that they were bound to state 
a discretion to grant or refuse the licence. Ile^. the ground, and that, not haying done so, they 
y. MoiDell, 41 L. J., M. C. 175 ; L. B. 7 Q. B. 490 ; had not heard and idetermined the application 

26 L. T. 732. ^ ^ according to law ; and a mandamus was granted. 

Upon an application to licensing justices for commanding them to hear and determine the 
a certificate for a licence to sell wine to be con- application. Bef}. v. Sylm, 4-5 L. J., M. C. 39 ; 
sumed on the premises, it appeared that on May 1, 1 Q. B. B. 52 ; 33 L. T. 566 ; 24 A¥. E. 141. 

1869, a licence ^yas in force with respect to the By the proyisions of the statutes relating to 
house for the sale of beer to be consumed on licensing, certain licences for the sale of intoxi- 

the premises : — Held, that upon the true con- eating drinks not to be consumed on the premises 

struction of s. 19 of the A7ine and Beerhouse Act, are not to be refused, except on one or more of 
1869, the discretion of the justices in refusing the four grounds specified. Justices on refusing to 
application was unlimited, for the existence of a grant such a licence did not state any ground for 
licence wnth regard to the sale of beer did not such refusal. They were not, howeyer, asked to 
confer any priyilege upon an application for a state the ground for such refusal ; and on an 
certificate in respecd of the sale of either wine or application for a mandamus against them to 
cider. Beg. Y.Jiing, 57 L. J., M. 0. 20 ; 20 Q. B. hear and determine the application for the 
B. 430; 58 L. T. 607 ; 36 W. B. 600 ; 52 J. P, licence, the chairman of the justices made an 
164 — 0. A. affidayit that they had in fact acted on one of 

_ .. ..... grounds on which they were empowered to 

Provisional Lmence— Final Order Deviation refuse the licence : — Held, that the justices were 
from Plans Duty of Justices.] A provisional bound to state their grounds at the time of 
licence was granted upon plans submitted to the refusing the application, and the mandamus, 
justices, but before building was commenced it therefore went. Sm ith, Me jmrte, 3Q.B. I). 374: 
was discovered that the plans had been drawn 26 B. 682. S. 61, nom. Beg. v. CherUmj JJ.. 
for a level site, whereas the actual site was on a 47 l. J., M. C. 104. 

slope. The justices having refused to sanction Aii application for a licence to sell beer by 
the requisite alterations, the house was built as retail not to be consumed on the premises was. 
nearly in accordance with the original plans as refused by justices, on the a-round that the house- 
thesite allowed. The justices refused the final not ‘'duly qualified by law, not being of 
order on the ground, after the confirming com- sufficient value under 3 A 4 Viet. c. 61, s. 1. ^ The- 
mittee had approved the plans submitted, they Wine and Beerhouse Act, 1869, s. 8, requires the^ 
had no power to permit any alteration Held, justices, where such an application is refused on. 
that the justioes had povrer to make the final the stround that the house is not duly qualified 
order, which they tvere bound to exercise if the as by law required, to specify in writing to the' 
building was substantially in accordance with applic,ant the grounds of their decision. A minute 
the plans ; that the building was substantially in of the decision, with the grounds of it, was made, 
accordance with the plans, and therefore that and road out by the chairman in court, in the 
the justices were bound to make the final order, presence of the applicant, but no copy was- 
Reg. V. Pownall, 63 L. T. 418 ; 54 J. P. 438. delivered to him. On a rule for a niandanius 


oceasrun — :_Held, that, in the absence of any request 
-Discretion ]-It is for the justices pouig the by the applicant for a writing shewing the reions. 
local authority under the Licensing Act, 18,2), tbe decision of the justices, the notice was 

fn r Arfn’minp. wnnt. is n, ‘•snAAinl nriARSinn m ^ I 


to determine what is a special occasion in j/ ,,, Cmlhm-land J.T., 51 L. J., 

their own district on which a licence exempting j,_ ,^^3 g ^ 369 ; 30 W. k ITS ; 46 

€1 -vriririio nv rvAvn tha nr thp .y ^ ^ ’ 


a licensed victualler from the provisions of the j p» 7 ^ ’ 

above statute relating to the closing of his ' if ji;stices omit to state the grounds of their 
prermses, may be granted. Revme y. Acelnu,, constitutes a substS^ntial defect in 

34 VV. B. /lo ; oU J. .1 . ooi. ciecision. Beg. v. 42 L. T. 735 ; 44 

Grant on Conditions.] — Justices have no power J- 
to grant a licence to sell excisable! liquors with « ao • 

the condition attached that they are not to be Notice of Application — Sufficiency.] — An 
drunk or consumed on the prernise.s, or to any •'^PP^cant to licensing justices tor a 
other class of houses than, inns, hotels, alehouses under the Wine and Beeihouse Act 1869 ^ 
and victualling houses wherein the liquors may \iot. c. L/), authorising the grant to him of a 
be drunk or consumed ujion the premises. Beg. J^pt^uce to sell by retail beer to be consumed offi 
V. 1 VilhiriMut. 10 .L. T. 370. ' premises under 3 & 4 \ ict. c 61, was already 

the holder of a certificate and additional licence 

Sunday Closing.] — The condition under for the same purpose under 26 A 27 Viet. c. 33. 

the Licensing Act, 1872 (35 A 36 Viet. c. 94), s. In the notice re(T[uired by s. 7 of the 32 A 33 Viet., 
49, requiring the licensed premises therein men- c. 27, he had set forth his name and address, and 
tioned to lie ciose<l during the whole of Sunday, tlie situation of his shop, but merely stated his 
can only be inserted in a new licence if the appli- intention to apply for a certificate to sell by 
cant for it liimself applies to the licensing retail beer to be consumed ofi the premises. The 
justices to insert such condition. Beg. v. Birh- justices refused a certificate on the ground that 
dale JJ., 56 L. J., M. 0. 24 ; 18 Q. B. D. 248 ; the notice was insiifiicient : — Held, that the 
61 J. P. 214. applicant under the circumstances was entitled 
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__ Bes«iption of Situation of Premises iu ~ 

Notice.]— By s. 7 of the Wine and Beerhouse Act, — o^onsumed on or off the premises 
1869, ail applicant for a 3 ustices ‘ notice of iiis application for a general 

sell by retail wine, &c., to be consnined off the ^ liopnsiin’' meetin^*^ to be held on the 26th 
-premises, shall in his notice set forth a „ a iio-ust He did not apply on that day, but 

tion of the situation ot his house or shop :—Held, adiourried general annual 

that the section merely requ res thar the situa- 

tion sliould be described in the notice m sy eh a 1 = : amilication. The justices refused 

way that the house or shop can be identified, on the o-round that they had no 

.and that it is in the discretion of the justices to . ^ o-rantlt, and that the applicant 

riii tvSn * =’ f. 

jr.r., Gi L. J., M. C. I.i2 ; bG L. i. 371 , o6 J. P. tl,, ,,rt,iee for the first duy 

of the general annual licensing meeting held 

Unnr in that lioiisc. On his application at the parte, bo L. J., M. b. do. 


Time for Giving . ] — The holder of a licence g 

to sell beer in a house of which he was^ occupier, t 
p-ave the notices re(piired by B2 k 33 VTct. c. 27, c 
s. 7, of his intention to apply for a certificate t 
authorising a licence under that act for the sale ? 
of beer in that house. On his apjdication at the j 
general annual licensing meeting on the 2()th ot 
Aumist, the certificate was refused upon the 
ground that he had been convicted of misc^mdiict i 
when occupying another licensed house. Ihe 
meeting was\adjouiTLcd to the 17th September 
•On the"25th August A. gave notice that he should 
apply at the adjourned meeting for a certificate 
in respect of tlic same house then occupied by 
him. 9'he justices refused to hear the applica- 
tion and upon appeal to the fpiarter sessions the 
appeal was dismissed on the ground that the 
notice was too late Held, fii-st, _that under 
9 Geo. 4, c. 61, s. 3, a notice of application tor a 
certificate under that act may be given twenty- 
one (lavs before an adjourned meeting. 7%. v. 
YorMire, )Y JJ.. UraVc, Etr parte, 10 B.kb. 
840 ; 39 L. J., M. C. 17 ; L. K. 5 Q. B. 33 ; 21 L. T. 
490 ; 18 AV. R. 259. 

Held, secondly, that, reading together 9 Geo. 4, 
c. 61, s.' 3. and 32 & 33 Viet. c. 27, ss. 5, 7, the | 
notice by A. of his application for a certificate 
under the latter act was in time. Ib. 

Computation of Time.]— The twenty-one 

days’ notice required by s. 7 of the Wine and 
Beerhouse Act, 1869, to he given by persons 
intending to applv for new licences is not to be 
reckoned from the first day of the general animal 
licensing meeting but fi-om the day on winch the 
application is actually heard. Meg. v. Powimll, 
62 L. J., jM. C. 174 ; [1893] 2 Q. B. 158 ; 5 R.486 ; 
70L. T, 138 ; 57 J. P. 424. 


Duty of Hearing Parties.]— Justices at an 
annual licensing meeting are bound to hear the 
parties applying for licences, if they ^ desire it, 
and cannot properly decide on the notices alone, 
or by a general resolution to grant no^ new 
licences in'a iiarticular locality. Beg. v. Walsall 
jjr, 2aL. R.lOO; 3 W. R. 69. 

Acting on a general resolution with respect to 
the granting or" refusing of licences, prepared by 
the 3 nstices"at the general annual licensing meet- 
ing, is not a hearing of the application tov a 
licence, and the court will in such case interfere. 
Beg. V. Sylrester, 31 L. J., M. C. 93 ; 8 Jur. (N.s.) 
484 ; 5 L. T. 794. 

Second Application.]— A grocer applied at the 
general annual licensing meeting in August for 
a certificate to sell spirits, under 35 & 36 Vict. 
c. 94, s. 68, by retail off his premises. Ihe 
application was refused on the ground that he 
did not hold a wholesale dealer’s excise licence. 
He took out this licence, gave fresh notices, and 
■ applied again for a certificate at the adjourned 
[ sessions in September. The magistrates refused 
J the application, on the ground that it had already 
' been disposed of and could not be re-heard 
[ Plekl, that the second application ought to^ be 
3 heard, as it was not concluded by the previous 
decision. Maughan, 77» parte, 1 Q, B. H 49 ; 
• 33 L. T. 603 ; 24 W. R. 205. S. C., nom. Beg. v. 
’ KirUale XL, 45 L. J., M. C. 36. 


Service of Notice of Application on Police.] 

—An application was made for a new wine “off” 
licence, and objection was taken that no notice 
had hecii given* by the applicant to the superin- 
tendent of police of the division. ^ Ihe notice 
was not sent to the superintendent’s residence, 
as he (lid not reside or have an office in the 
division, but was merely left for him at one of 
several police-stations in the division Held 
ihat the service of the notice was invalid, and 
tliat the justices were right in refusing to hear 
the application. B.eg. v. BUep, 53 J. P. 452. 

A petty sessional division included a borough ; 
the borough had a superintendent of police, there 
being another superintendent for the rest of the 
division Held, that an applicant for a new 
licence in respect -of premises within the borough 


After Refusal to Holder.]— B., who was 

the holder of a licence granted to him under 
3 & 4 Vict. c. 61, for the sale of beer in a beer- 
house occu})ied by him, gave the proper notices 
required by 32 k 33 A'ict. c. 27, of his iiitcution 
to apply for a certificate to obtain a liccmcc toy 
the sale of beer in the house. He made his 
application at the general annual licensing meet- 
ing, but the certificate was refused upon the 
ground that he came within the 3rd sub-scctiim 
of the 8th section of 32 k 33 Vict. c. 27. The 
meeting was held upon the 20th of August, and 
was adjourned till the 17ih September. On the 
25th of August, D. gave notice that he sbould 
apply at the adjourned meeting fin* a certificate 
in respect of the same house, -which he alleged 
was occupied by him. The justices refused to 
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entertain the application, as they had already 
refused the certificate on the application of B. 
Upon appeal to quarter sessions, the appeal was 
dismissed without hearing it on the merits : — 
Held, that the refusal to grant the certificate 
to B., upon a ground personal to him, did not 
prevent D. from maldng an application, for a 
certificate in. respect of the same house. JRsg. v. 
YorMilre, IF. IL, JJ., Brake, Bx 2)cirte, supra, 
col. 415. 

Confirmation, when Eeqnired.] — By the 
Licemsing Act, 1872, 85 & 86 Viet. c. 94, s. 87, 
a new licence shall not be valid unless confirmed 
by the licensing committee. By s. 74, a new 
licence means a licence granted at a general 
annual licensing meeting in respect of premises 
not theretofore licensed for the sale of intoxicat- 
ing liquors : — Held, that a licence to sell excise- 
able liquors under 9 Geo. 4, c. 61, and the 
Licensing Act, 1872, upon premises theretofore 
licensed for the sale of wine and beer only, is a 
new licence within, the above sections, and 
requires confirmatimi by the licensing committee. 
Marw'irk v. Codlin, 48 L. J., M. 0. 169 ; L. R. 9 
Q. B. 509 ; 30 L. T. 719 ; 22'W. R. 828. 

Justices Equally Divided— Provisional Licence 
— Pinal Order.] — Licensing justices agreed to 
grant a [)rovisional licence for a railway refresh- 
ment room according to plans shewn, tliough 
they directed change of site, which the applicant 
agreed to. but rhere wus never any further assent 
of justices to any other site. At the application 
for the linal order the eight justices were equally 
divided, and m> adjournment was granted. A 
rule nisi foi’ a mandamus being granted, the 
justices then met again, und agreed by a majority 
to make a final oi’der : — Held, that the rule for 
the mandamus might be made absolute, but 
witlioul costs, and not ti.) be drawn up except 
on further application. Beg. v. Ger, 48 J. B. 
440. 

Kew Licence or Renewal.] — See Beg. v. 

Market Bo.stvorth JJ., post, col. 427. 

New Licence or Transfer.] — SeeitVy. v. Buklin 
{lieeorder'), post, col. 484. 

2. Removals. 

Off-Licence — Order Sanctioning Removal — 
Notice of Application.] — The provisions of s. 
50 of the Licensing Act, 1872, apply to off- 
licences ; and where the removal of an off-licence 
from one house to another is apjilied for, the 
applicant must give the notice prescribed by the 
section to the owners of the house from which it 
is. sought to remove the licence. Jleg. v, Thornton. 
66 L.' J., Q. B. 774 ; [1897] 2 Q. B.' 808 ; 77 L. T. 
26 ; 61 J. F. 470. 


been completed, and that an application to have 
it declared final has been made and refused. Ik. 

Application for — ^At what Sessions. ] — Although 
a beerhouse-keeper may apply for a renewal of 
his certificate in the first instance to the justices 
at their adjourned meeting, he cannot, upon 
being refused a certificate at the original meeting, 
renew his application at the adjourned meeting. 
Rnshworth, Be parte, 28 L. T. 120. 

A beerhouse-keeper applied at a licensing 
meeting for a certificate, which was unexpectedly 
opposed on the ground that his house was fre- 
quented by prostitutes, whereupon the justices 
refused his" certificate. He thereupon gave fresh 
notices, and again applied for a certificate at the 
adjournment day, with evidence to rebut the 
charge, when the justices refused to hear his 
application, on the ground that they had heard 
and adjudicated upmi it at the former meeting : 
— Held, that they were justified in their refusal. 
Ik. 

Justices’ Rower to Adjourn.]— At the 

general annual licensing meeting justices in their 
private room dcci<led to postpone the considera- 
tion of the applicant’s licence till the adjourned 
licensing meeting. Ho reason was given in coftrt 
for the postponement, and no objection was in 
fact made in court. Subserjuently the clerk to 
the justices wrote to the applicant that an objec- 
tion had been made to the renewal of her licence, 
ami tliat such objection would be lieard at the 
adjourned meeting. At a later date the chief 
constable, under (lirection of the justices, wrote 
to the applicant giving her notice to attend at 
the adjourned meeting, saying he would object, 
and giving the grounds of his objection. The 
applicant attended the adjourned meeting, and 
claimed that the justices had no power to i-efuse 
the renewal of her licence, as no objection had 
lieen made in open court at the general annual 
meeting : — Held, that the justices have full power 
and discretion to adjourn from time to time the 
consideration of the renewal of any licence, 
whether upon objection made by others, or under 
the discretionarv powers entrusted to them. Reg, 
V. Anglemi JJ.\ 65 L. J., M. C. 12 ; 15 K. 614 ;• 
59 J. >. 748. 

There is no objection to licensing justices 
meeting in their private room, not to receive 
objections made to them by others, but to discuss 
among themselves the expediency of adjourning 
for future consideration particular licences as to 
which they feel that discussion is necessary ; but 
the instant a complaint is formally made the 
a])plicant ouglit to have notice of it, and a full 
opportunity to meet it. Ih. 

Semble, under the proviso to section 42 of the 
Licensing Act, 1872, the justices cannot them- 
selves be objectors, but if they may be objectors 
within the meaning of the proviso they must 
make their objection in open court. Ik. 


ppvtx,w\tc! Adjournment of Application— Conviction — 

. , A.'ji r J... Pending Appeal.]— Where due notice was given 

Provisional Licence,] — A jirovisional licence of opposition to die granting of the renewal of 
granted under s. 22 of the Licensing Act, 1874. a iieeuce on tlie grouiul that the applicant had 


be renewed in 


same manner as an been convicted of permitting druiikenness to take 


(mlinary licence. Beg.x. ('ountg of J.ondon JJ., place on his premises, and the licensing justices 
Bt/ekle'U parte,:>\) L. J., M. C*. 71 ; 24 Q. B. D. adjourned the hearing of the application over 
841 ; 62 L. T. 458; 88 W. R. 209; 54 J. F. the month of September, pending the hearing of 
218. an appeal to quarter sessions V>y the applicant 

A renewal of a provisional licence may be against the conviction Held, that they had no 
granted, notwithstanding that the premises have power to do so, and a mandamus must be issued 
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directing them to hear and determiiie the apph- 
cation. 'Webber v. Birlienliead JJ^ -l* 

664. 

Kotice of AdjournedMeeting.] -G. 

under 35 & 36 Yict c, 94, s. 42, for the reIle^^Ga 
of a licence to sell beer by 

the premises, and attended at tlie gen ‘ ® 

meeting in August, 18 " 3 , 

notice ot opposition, and not havnig been lequu ed 

to attend bj the justices, 

the justices’ clerk, who said “All light, 

he left supposing his licence would be i eiiew ed. 

ThfiSl had by themselves oonsAered 

various applications for renewal, and had leto 

mined to adjourn eleven 

was G.’s, for the purpose ot satist} mg themsLiA s 
of the value : and they gave notice m open com t 
that the eleven eases would be n-djotiinod to the 
24th of September, but knowledge of tins was 
not brought home to G. On the ,.4th ot oei - 
teinber, G. not being present, the 
to renew his licence on the ground that the 
premises were not of the requisite value. He 
then applied for a mandamus to the justices to 
grant him a licence :-Hekl, that he was not 
entitled to the inandamus, as prayed ; but diat 
the iustices were bound to have given Imn notice, 

. and required his attenda.nce at *be adjourned 
meeting, and that a mandamus must bo .gianted 
to hold an adjourned licensing meetnig, and aftei 
notice to G„ to hear and determine his .•ipplica- 

tion. Meg. v. Farguliar, L. R. 9 Q. L. 2i)b. 

Change of Occupation— Expiration of Licence.] 

s tenant of a house and licensed to sell excisc- 

, able liquors therein, made oyer the house in J une, 
1881 to W., who forthwith sub-let U to b. b. 


•applied at a special sessions tor a tran>ter ot the 
' liVence, which was opposed by b.. and refused. 

At the time of the general licensing meeting U. 
was in occupation, but was about to leave owing 
to illness in her family, and did not applv toi a 
renewal of the licence. She left shorilj attci- 
wards, and the house was shut ii]., and no excise- 
able liquors had been sold there anee ,I mie. In 
September, after the close of the licensing meet- 
ing, the landlord learnt that ihe Inmse was 
vacant and took possession. The licence expired 
on the 10th of October. The landlord atterwards 
let it to D., who in January, 1882 apj ilied to a 
special session for a renewal of the liccyice . 
Held, that B., as occupier, though not |^olcUn.g a 
licence, was a person entitled^ to api iy at the 
general sessions for a renewal ot the liceiice, and 
■ that the event mentioned in 9 Geo. 4, c t>l, _s. 

, of the occupier of a house being about t o quit the 
.. sameneglectingto apply at thegeneral n meting for 
„a licence to continue to sell exciseablc 
therein, had occurred, so that an applies ion under 
that section could be made. Meg. ^i.Lvr * l*’ 
■or Lancashire JJ., or Lmmnoe 52 L. b. M. O 1 bi ; 
11 Q. B. D. 638 ; 49 L. T. 244 ; 3l; Y h. -0 , 47 
J. P. 596— C. A. . ^ 

Held, also, overruling Lodd. parte (3 

Q. B. H. 407), and V. Cogiietc I ' ML {1 

Q. B. D. 238), that it was not iiecessa- that me 
application should be made before the j.'fpiratioii 
of the period for which the old licen ‘o was m 
force, and that the justices inspecial si •sions had 

jurisdiction to grant the application. b. ^ 

By 9 Geo. 4, c, 61, s. 14 : “ It any ] son duly 
licensed under this act shall before le expira- 
tion of such licence .... remove fn. or yield 
up the possession of the house specih' i m sucii 


licence • or if the occupier of any such house, 
beTng about to quit the same, sliall have wdfully 
omitted or shall have neglected to apply, at the 
general annual licensing meeting, o ‘ ^ 

adjournment thereof, tor a licence to continue 

to sell exciseable liquors by ^ 

consumed in such house, it shall he la\\ful toi the 
justices assembled as aforesaid at a speci-il^^ssion 

to gi-ant to ... . any new tenant oi 
occupier of any house having so become unoccu- 
nied^ ... a licence to sell exciseable liquors by 

retail . .’’—The licence-holder of an inn yielded 

up possession of the premises in December, 18.10 ; 
at a special session in May, 18.11, a new 
unsncTOSsfuUy applied for a transfer of the 

licence ; attheadjournedgeneralannuallicensmo 

meeting in September, 1891, another now 
unsuccessfully applied for a renewal of the 
licence; neither of the applicants appealed to 
quarter sessions. The then current licence expired 
on October 10, 1891. In March 1892, the'appel- 
lant, who had become tenant ot the house, 
applied, under 9 Geo. 4, c. 61, s. 14 tor ateence: 
—Held, that the justices had, jurisdiction to giant 
the application. Meg . v . Li verpend JJ. (1 1 H 
638), considered and followed. Maldiom 
JlM L. J., M. C. 215 ; [1892] 2 Q. B. 421 ; 56 
^ p 423 

At a ^mneral licensing meeting in 1884, the 
iustices infused to renew M.’s licence for an^inn 
lire house was shut up, then sold in Jaimaiy to 
J who in July, 1885. obtained a mandamus to 
hear the application. The justices in ohedAence 
to the rule reheard the case in January, 1886, and 
granted the renewal for the year ending Octobei 

1885. but refused to ^innew the licence foi the 
then* current year ending October, 1886, 
application had been made at the general meetm^ 
in September, 1885: — Held, that though th- 
justices had no power to renew the licence^ for 

1886, yet the court would give them power by 
nmking absolute a second rule for a mandamus to 

hear the application. Meg. v. Mishm ILig h er J J. , 
50 J. P. 247. 


Grant on Conditions,] — At a general annual 
licensing meeting, the occupier of a house, 
licensed as a public-honse, under 9 Guo. b c. 61, 
applied for a renewal of the licence The 1 justices 
reimwed the licence, but with the following 
notice upon it:-“This licence _ is renewed on 
condition that the licensed premises shall, _ befoi.'e 
the next general annual licensing meeting,^ be . 
improved and made of the annual value of oOl., 
ill default of which this licence will not be 
renewed” :— Held, that the justices had no power 
to impose •such a condition ; that the provision in 
the Licensing Act, 1872, s. 46, as to improving 
the premises does not apply to a house alieady 
licensed under 9 Geo. 4. c. 61, and th^ the con- 
dition was null and void. Meg. Exeter JJ., 
or Meg. v. Mann, 42 L. J., M. C.,35 ; L. R. 8 
Q. B. 235 ; 27 L. T. 847 ; 21 W. R. 329. 

Eestrictiou to original Premises.]— For 

some time previous to February, 1874, an mn 
called “NewilTs Hotel” was kept by N., part of 
the ground floor being let off as a shop. In 
February, 1874, N. transferred the licence of 
NewilPs** hotel to S., who had become tenan^t of 
the whole house, incflnding the shop. In 3myj 
1874, S. took in the shop to the inn, and m 
August applied for a renewal of his licence. The 
renewal was not opposed, nor was S. reqiiirccl to 
attend at the licensing meeting. The justices 
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Tonewed llio licence, but described the licensed j 
premises tliereoii as Xewill’s hotel, consisting of ! 
aiicli parts of the premises as 'vvei’e lateh^ in the 
«occu}jation of N., ‘riind used by her under and 
for tlie purposes of the licence granted to her in 
renewal of which this licence is granted.” S. 
appealed to the ({uartcr sessions against the 
insertion of the descidption : — Held, that the 
licence was not irregular. Stnttrjcv v. I[udcler,s- 
Jield JJ., 33 L. T. 568. 


Grounds of Sefusal — Statement of.] — When i 
,iustices refuse an application for the licence of a 
beerhouse which was licensed on May 1st, 18()0, 
.and has been continuously so license<l, they arc 
bound to state their grounds at the time of 
refusing the application, and if they do not so 
state them, a mandamus will be granted com- 
manding them to hear and determine the appli- 
cation. Jitfi. Y. Smith (L. K. S Q. D. l-Ki) dis- 
itinu'uished. i?c//. v. Thomtin or Jirldol JJ., <51 
L. J., M. C. U’l ; rh^h2] 1 Q. Li. 42(5; 06 L. T. i 
281); 40 W. It. 478 56 J. P. 151. 

J.. the holder of an "on” ])eer licence, was 
couYicted in November, 1SS5, of alloiving })rosii- 
tutes to remain on his premises. He received 
notice of opposition to the renewal of his licence 
on that ground and gave up possession. T. 
became tenant on the 16th 8ei)tomboi“. ISSi;, and 
gave notice that he woidd apply for a renewal. 
At the geueral annual licensing meeting on 24th 
Se})tember, 1SS6, the justices refused tlie renewal 
•either to T. or to 3. witliout staling any grounds. 
Tlie quarter sessions coiilirmed tlie decision : — 
Held, that the justices must state the giound of 
their refusal. Tmuitcr v. Lnn.caithur »4/., .5] 
J. P. 454. 

The licetising justices at the general meeting 
•on hearing the re[)ort of the superintendent ol‘ 
jiolice that the applicant for the renewal of an 
'indoor Ijcer licence had been convicted of p)cr- 
mitting drunkenness on the ]iromisGs, told him 
to come again at the adjournment day. Notice 
to attend was given, but no specific objection 
•was stated. After hearing the superintendent on 
•<3ath prove the conviction, and afterwards calling 
him into their ])rivate n’lom. the justices refused 
the renewal, but gave no reason for their decision : 
— Held, that the justices had not heard and deter- 
mined the case according to the statute, and a 
mandamus to hear the a] )pli cation was directed, 
Mmj. V. Bed ditch .//., 50 J. P. 246. 


Ko Necessity for licence.] — The appel- 
lant, the occupier of a grocer’s shop, had for several 
years past received a certificate authorising him to 
hold, and he still held, a licence for the sale by 
retail of beer not to be consumed on his premises, 
In pursuance of I YvHll. 4, c. 64, and the acts 
amending the same ; it 'vvas admitted that he was 
a person of good character, that his shop was duly 
qualified by law, and that his application to 
justices at a general annual licensing meeting for 
the renewal of his certificate was duly made. He 
was duly served with notice of objection to his 
application, on the ground that such a licence 
was not required in his district ; and the justices 
refused to renew his certificate on this ground 
only : — Held, upon a case stated by quarter 
sessions, after appeal thereto, that the refusal of 
the justices was justified by s. 1 of 45 k 46 Yict. 
c. 34. Kay v. Ocer Bancen JJ.^ or Beq. v. Kay^ 
52 L. J., M. C. 90 ; 10 Q. B. D. 213 47 L. T. 
411; 31 YhB.273; 47 J. P. 388. 


Long-closing of Premises.] — G. obtained 

a transfer of a licence in 1885, but never opened 
the ])remises owing to a pending negotiation with 
another tenant which ultimately fell through, 
lu August, 1885, G. obtained a renewal on his 
projuise to open the premises, hut he did not 
re-open until 23rd August, 1886, when the nego- 
tiation ended. G . had some da3's previously’' been 
served with notice of objection, and on 26th 
August the justices refused the renewal on the 
ground that the re-opening was not hoiia fide. 
On a[)peal to quarter sessions this decision was 
atfinned : — Held, that the objection was relevant, 
and having been competent^ entertained and 
decided, the high court would not interfere with 
the decision. Grliflths v. LamasMre JJ., 35 
Mb 11. 732 ; 51 J. P. 453. 


Grounds of Eefusal, Sufficiency of.] — A court 
■of quarter sessions, at an annual licensing meeting, 
refused to renew a licence to keep an inn, ale- 
house and victualling house, on the ground that 
the applicant declined to take out nn excise 
licence fur the sale of spirits : — Held, that this 
was not a sufficient legal ground for such refusal. 
Bey. V. Sylrtmter, 2 B. ck S. 322. 


Eemoteness from Police Supervision — 

'Character and Necessities of Neighbourhood.] 
— On the hearing of an ajiplicatinn for the 
renewal of a licences for the sale of intoxicating 
liquoi's umler the Jjicensing Acis, 1S2S, 1872 ancl 
1874, the licensing justices have ;i discretion to 
refuse the ivncwal on the ground of the remote- 
ness from' ])ulice siqier vision, and ilie character 
.and necessities of the ncighhourhood. Sharjje y. 
WaMJield, 60 L. J., Ml 0. 73 : [1891] A. C. 173 ; 
fit L. T. 180; 39 W. H. 551; 55 J. P. 197— 
H. L, (E.) 


Enlargement of Premises.] — lY. bought a small 
two-storeyed house in an ob.scure cross street, and 
oil applying to the justices for a transfer shewed 
them [dans re[;>resenting a three-storeyed house, 
which he had also bought in the leading thorough- 
fare, the backyard of wdiich joined the back yard 
of the inn, and he proposed to join the two houses 
and use them as one. The justices approved and 
granted the transfer. At the next general annual 
meeting W. informed, the justices that he had 
joined the two houses, thereby doubling the pre- 
mises, and no one opposing, a renewal licenc.^ 
^v^ls granted. W. was then charged with selling 
liquors in the new house without a licence, and 
the justices dismissed the case, holding the new 
part of the premises covered by the licence : — 
Held, that as it was a question of fact for the 
justices whether the licence covered the added 
[)ortion as well as the original inn, the court 
could not interfere in any way, and there was no 
question of law involved. Balia m v. Wlltahire^ 
44 J. P. 72. 

A house licensed under the Licensing xlct, 1872, 
(35 ck 36 Yict. c. 94), for the sale of intoxicating 
liquors by retail, was enlarged by the occupier, 
and the sale of such lifiuors was carried on in the 
part added : — Held, that the licence must be 
talceu to include reasonable additions to the 
original })remisc.s, and that it was a question of 
fact whether, after such alterations, the premises 
were substantially the same as those licensed. 
Beq, Y. B.affleif, 45 L, J., M. G. 61 ; 1 Q. B. D. 
207 ; 34 L. T. 180 ; 24 W. B. 536. 

If a licensed alehouse has additions made to it, 
it does not follow that the occupier must give the 
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notice proYided for by 9 Geo. 4, c. 61, _s. 10, as 
“ for a house not theretofore kept as an inn. it 
is a question of fact for the jnstices, whether by 
such additions the house has become a new house. 
Berf. V. Smithy 15 L. T. 178. n i + i,* 

The occupier of a licensed house added to his 
premises the adioinini? house, and made them all 
one establishment. Upon applying for a renewal 
of his licence, the magistrates refused, upon the 
around that the premises were not the same, 
and that no notice had been given as for an 
original licence. Upon an appeal against this 
refusal, the quarter sessions renewed the licence, 
subject to a case as to whether, under cir- 
cumstances, the notices were necessary ; HeM, 
that the sessions were right in renewing the 
licence. 11). 

Alteration of Premises— Old Beerhouse.] — In 

the case of a beerhouse coming within the pro- 
visions of s. 19 of the "Wine and Ueerhousc Act, 
1869, on an application for the renewal of the 
licence, the magistrates, in the absence of any 
objection within s. 8, have no choice but to grant 
a renewal without qualification, save where there 
have been such alterations in the premises since 
the last renewal as in the opinion of the justices 
destroy the identity of the premises, when they 
may treat the beerhouse as a new beerhouse, and 
grant or refuse a new licence for it at their dis- 
cretion. Beg. V. Bradford «//., 74 L. T. 287 ; 60 
J. P. 265. 

Ees judicata.]— Where the occupier of a 

house licensed before 1 May, 1869, had been con- 
victed for selling on an unlicensed addition, and 
the conviction had been quashed by a divisional 
court on the ground that the premises, though 
altered and rebuilt, were substantially the same 
as those licensed, the justices are bound by the 
decision of the divisional court, and cannot ref use 
a subsequent application for a renewal of the 
licence under s. 19 of the Wine and 1-5 eei house 
Act, 1869, on the ground that the house had been 
rebuilt, and is a new house. Beer v. ^Mrral JJ.^ 
64 L. J., M. C. 85 ; 15 B. 280 ; 43 W. B. 286. 

Evidence— Character.] — If an applicant for a 
certificate for the renewal of a beerhouse licence 
docs not produce evidence of good character, the 
justices may refuse the certificate on the ground 
that he has “failed to produce” such evidence, 
although no evidence has been given against him,_ 
and he has not been called upon for evidence of 
good character, and it has been the practice of 
the justices not to require.an applicant to produce 
such evidence where a certificate for renewal of 
a licence is asked for. Morgan, Bx jjarte, 23 
L. T. 605. 

Justices in licensing sessions refused a certifi- 
cate for the renewal of a licence, under 32 & 33 
Viet. c. 27, s. 19, on the ground that the appli- 
cant had failed to produce satisfactory evidence 
of good character. The applicant then appealed 
to quarter sessions under 9 Geo. 4, c. 61, s. 27 : — 
Held, thatfresh evidence of character was admis- j 
sible before the quarter sessions, and if that was 
satisfactory he was entitled to a certificate. Bxg, 
V. PiUjrvm, 40 L. J., M. C. 3 ; L. B. 6 Q. B. 89 ; 
23L.T. 410; 19W. B. 99, 

0., the holder of an indoor beer licence which 
existed before 1 869, received due notice before 
the general annual licensing meeting of opposition 
to the renewal on the ground merely that he had 
been convicted. The justices having refused the 


renewal on the first ground set forth in 32 & 33 
Viet. c. 27, s. 8, 0. appealed to quarter sessions, 
and produced witnesses who . gave evidence of his 
good character. The quarter sessions dismissed 
the appeal, expressing the opinion that O. had 
proved his good character ; but, that in conse- 
quence of his conviction, he was not a tit person 
to hold a licence. On a rule for a mandamus to 
rehear Held, that the court of quarter sessions 
having acted not on the character ot tlie a})|)licant, 
but on the question whether he was a Y)roper 
person to keep a beerhouse, they had exceeded 
their jurisdiction, and that a mandamus must 
issue. O'Brien, In re Beg. v. Lanea^hire JJ., 55 
J. P, 580— C. A. Beversing in part, 64 I.. T. 562 ; 

55 J. P. 279. 

Prostitutes frequenting House.] — S., 

before applying for renewal of his publican’s 
licence, had been duly served with notice of oppo- 
sition on the ground that the house was^ not 
conducted satisfactorily, it being the habitual 
resort of prostitutes. It was proved that several 
times seventeen prostitutes were seen in the house 
at one time and known to S., and no evidence 
was given that any refreshments were supplied. 
The quarter sessions refused the licence : — Held,, 
there being evidence admissible as to prostitutes 
frequenting, and the justices having held that 
they did frequent, this court could not interfere 
with their refusal of the licence. Sharj) v. 
Jlnghejt, 57 J. P. 104. 

‘ ‘ Disorderly Character ” ] ' — Upon an 

application for the renewal of a licence, the 
notice of objection stated the ground of objec- 
tion, “That your house is of a disorderly 
character.” Upon the hearing of the applica- 
tion the justices admitted evidence of three, 
convictions against previous holders ot^ the, 
licence, but itwvas admitted that the applicant 
bore a good character ; — Held, that the evidence 
was properly admitted, inasmuch as it ^was not 
necessary that evidence directed to the disorderly 
character of a licensed house should be confined 
to such matters oidy as affected the ].)ersoiiaL 
character of the apitiicant by showing that he 
himself had contributed to the disoideiiy 
character of the house. Beg. v. MuJdn Higher, 
JJ., [1893] 1 Q. B. 275 ; 5 B. 121 ; 67 L. T. 
680 ; 41 W. B. 252 ; 57 J. P. 263. 

Notice of Objection— Necessity for.]— It is 

not competent for justices to refuse to grant the 
reneAval of a licence on account of an objection 
originated by themselves, unless they have first 
given notice of objection and taken evidence 
in accordance wtith the provisions contained in 
the Licensing Act, 1872, s. 42, sub-ss. 2, 3. 
Gascogne v. Blsleg, 36 W. B. 605. ^ 

The jurisdiction, of justices as regards the 
refusal of renewals of otf beer licences, under 
the Licensing Acts, 1872, 1874, and 45 (fc46 Viet, 
c. 34, can only be exercised provided the appli- 
cant for rene'wal has been served with notice of 
objection, and the other requirements in the. 
first two enactments above stated have been 
complied with. Beg. v. Essex JJ., 46 J. P. 
761. 

The appellant, who had for many years before 
and during 1869, held an excise licence for the 
sale of hoQV and cider, to be consumed on the 
premises, and had in each subsequent year 
regularly obtained the justices’ certificate for 
the renewal of such licence in pursuance of the 
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Wine and Beerhouse Act, 18r)9, s. 19, was, in objection to the renewal ot a licence, or take 
December, 1878, convicted of Sunday trading at any evidence with respect to the renewal thereof, 
prohibitedhours, and the conviction, was indorsed unless WTitten notice of an intention to oppose 
upon the licence. At the annual licensing the renewal has been served upon the holder of 
meeting in iS7‘), no notice having been served the licence in the prescribed manner : ‘‘ Provided 
11 ] ton the a])])ellant, the justices (who were the that the justices may, notwithstanding that no 
respondents) an?iounced that the appellant notice had been given, on an objection being 
having been convicted must attend personally made, adjourn the granting of any licence to a 
at the adjournment, and caused a letter to be future day, and require the attendance of the 
written by their clerk, by which they required holder of the licence on such day, 'when the case 
the ap])eliant to attend in person to make the will be heard and the objection considered, as if 
ap])lic:irion, if a rene'wal of the licence were the notice hereinbefore prescribed had been 
ap])lied for. At the adjournment, the apjiellant given” : — Held, that an objection to the renewal 
attended and made application for a certificate, of a licence made privately to justices before 
but the respondents, without hearing any evi- they came into court at the general annual 
tdence on oath, refused the application, and then licensing meeting wa.s not a good “objection 
gave no ground for the refusal. Quarter sessions, made” within the meaning of the proviso to 
upon a])pcal, affirmed the respoiidents’ refusal, s. 42, and that, therefore, the justices had no 
but stated a special case: — Pleld, that the only power to adjourn the case. Reg. w ^revthyr 
•objection, to tlie .renewal of the appellant’s Tt/dvll 54 L. J., M. G. 78 ; 14 Q. .B. D. 584 ; 
.licence being tVio indorsed conviction and the 49J. P.213. 

appellatit liaviiig receivcMl, no notice of an objec- M. applied for a renewal of a licence at a 
ticni of which the grounds for refusal were general annual licensing meeting, having received 
authorised by s. S of the act of 18()9, the no notice of opposition. The justices refused the 
respondents liad not (.*-oji<idi,‘)-ed any sufficient aj)})lication, and M. obtained a mandamu- com- 
.grounds c'f objection as if due notice had been manding them to hold an adjourned meeting, 
given witliin s. 42 of the Licensing xVet, 1872, and to hear and determine in pursuance of the 
and s. 2G of tlie Licensiug Act, 1874. Reg. v. statutes in that behalf the merits of the ap|>lica- 
Redes, 42 .L. T. 735 ; 44 J. P. 553. tion for the renewal. To this w,rit the justices 

returned tliat such adjourned, meeting had been 

Person holding Protection Order.] — hold ; tliat notice of opposition had been duly 

.Sect. 42 of the liiceiising Act, 1872, provides served not less than seven days before the said 
that, “where a. licensed qe!.’s<m ajiplies for the j adjourned meeting, and that they had heard and 
renewal of ids lieenee .... the justices shall «.letermined the application. The licence was 
not entertain any u])jeetioii to tlie renewal of refused. M. {)loaded that they had not heard 
such licence, oi‘ take any evidence witli respect and determined the a])plication, ])ursuaTit to the 
•to tlie renewal thereof, unless written notice of statutes in that behalf by reason that they liad 
un intention to opjiose the renewal of such no jurisdiction to eiitertaiii the objection or 
licence has been, served on sueli holder not less refuse the lieeiicc : — Held, that the justices had 
than seven, days befoi'e the (.*.ommencoment of jurisdiction to entertain the objection and to 
the general annual licensing meeting.” The .O'fuse the licence. Reg. v. Howard, 23 Q. B. D. 
•occu]>ier of licensed, premises being about to 502 ; GO L. T. 90i) ; 37 R. ()17 ; 53 J. P. 454. 
leave the same, an intei’im authority was granted A verbal objection to the renewal of a licence 
to the appellant under 5 A G Viet. c. 44, s. 1, to made in o])en court at the general animal nieet- 
.carry on the l.iusiness until tlie next special iiig need not state the grounds of objection to 
session for transfer of licences. Such session give tlie justices jurisdiction to adjourn the 
and the general annual licensing meeting being hearing of tlie ajqilication. The proviso of s. 42, 
held siraultaneously, the ap])ollant made ap])li- sub-s. 2 of the act of 1872 is not qualified 
cations tlieieat for a transfer of the licence by s. 2G of the act of 1874. Daylthi v. Parlier, 
under 9 Grco. 4, c. Gl, s. 14, arid also for a renewal G3 L. J., M. G. 24() : [1894] 2 Q. B. 556; 
of the licence. Both a])])lieatious ivere refused 9 R. 574 : 71 L. T. 379 ; 42 W. R. G25 ; 58 J. P. 
by the justices, because they were not satisfied 835 — G. A. 
as to the aiqiellant’s good character. No notice 

of intention to o])posc tlie renewal of the licence Notice of Intention to Oppose — Mode of Ser- 
liad been served u]ion the a{)])ellant : — Pleld, vice.] — Upon an application for a renewal of a 
that the a])])ellant was not a “ licensed person ” licence, a written nt,)tice of intention to oppose 
applying for a renewal of ‘‘his” licence witliin the renewal was handed to a boy at the appli- 
thc meaning of the above-mentioned section, cant’s licouseil premises, the applicant received 
.and tlicrefore was not entitled to the notice the notice more than seven days before the annual 
therein mentioned. Priee v. James, 61 L. J., licensing meeting: — .Held, that the service of 
M. G. 203 ; [1392] 2 Q. B. 428 ; 67 L. T. 543 ; the notice was sufficient within a. 42 of the 
•41 W. R. 57 : 5G J. 1*. 471 — C. A. liicensiiig Act, 1872, and that the justices had 

therefore jurisdiction to entertain the objection. 
Notice of Objection — Sufficiency of.] — In the PtrrtinyelJ parte, 61 L. J., M. G. 1 :'[1<S92] 
•case of a l)eerhousc lie'cnsed before 1869, notice 1 Q. B. 15 ; 65 L. T. G03 ; 40 W. E. 102 ; 5(> J, P. 
•of opposition to renewal on the gi'ound that the 27G — C. A. 

U})])lican.t lias b(;en eon vietud, is sufiieient notice 

that lie will ])e reipiired to give evidence of his Time for Service—Adjournsd Meeting.] — 

oluiracter. Rey. v. Jjanraster JJ., 55 J. P. 580. Thoap|iellant, the holder of apublic-liouse licence, 
A])])ruving Rey. v. Jlintif/ig/umi JJ., 40 J. P. was served with notice of opposition to the 
132. renewal of his lieenee “ at the adjounietl annual 

Uceusi Mg meeting” for the part of the divisam 

Power to Adjourn,] — By s. 42 of the j in. whicli his house was situabejl. The noiiee 

Licensing Act, 1872, justices at the gentmal i was served upoii the tqjpellant seven 

nimuallicensiiig meeting shall not entertain any j clear days before the commencement of the 
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general aiiniial licensing meeting for the division, 
but more than seven clear days before the com- 
mencement of the adjourned meeting. The 
appellant applied at the adjourned meeting for 
a renewal, -when the justices, after hearing evi- 
dence for and against the application, refused 
it: — Held, that" the commencement of the 
adjourned meeting w^as, for the purposes of 
s. 42, sub-s. 2, of the Licensing Act, 1872, 
‘‘ the conimcenement of the general annual 
licensing meeting,” that the notice was therefore 
served in time, and that the justices had juris- 
diction to hear evidence in opposition to the 
renewal. i?cy. v. Anqlesey JJ., Williams^ Ex 
imrte. Cl L. j., M. G. 149 ; [1892] 1 Q. B. 850 ; 
56 J. P. 440. 


and such application must be made to the next 
special sessions. Reg, v. Lhergiool JJ., supra,, 
col. 419, distinguished. Sterens y. Green, or 
Skarnorooh JJ., or BedforclsMre JJ., 58 L. J., 
M. C. 167; 23 Q. B. D.‘ 143 ; 61 L. T. 240 ; 37 
W. E. 605 ; 53 J. P. 423. 


New or Eenewal Licence — Effluxion of Cur- 
rent Licence after Refusal of Renewal — Appli- 
cation by new Tenant.] — At an adjourned general 
annual licensing meeting in 1885, the renewal of 
a public-house licence was refused to P. P. did 
not appeal to the quarter sessions, and his 
current licence expired on the 10th of October 
following. He closed the premi.scs as a public- 
house, and continued to occupy them as his 
private residence until Midsummer, 1886, when 
ho left and 0. became tenant. At the general 
annual licensing meeting in 1886, C. applied 
for a licence, but the justices, considering his 
application to be one for the grant of a new 
licence, in their discretion, refused it, on the 
gi’ound that there were already a sufficient 
number of licensed houses in the district. Upon 
an application by C. for a rule for a mandamus 
to be directed to the justices : — Held, that 
C.’s application was not an application for a 
“new” licence, but one for the “renewal” of a 
licence. The justices accordingly could not 
refuse it upon the ground they did, and they ought 
to hold an adjouinment to hear and determine 
the application. Rexf. v. Marliet RosicortJi */*/., 
56 L. J., M. C. 96 ; 57 L. T. 56 ; 35 E. 734 ; 
51 J. P. 438. 

■Where a licensed person goes out of occupation 
of licensed premises and those premises are closed, 
the new^ occupier of those premises is entitled 
to apply at the general licensing session for a 
renewal to him of the licence, although he ■was 
not himself licensed before. Syinona v. Wedmore, 
63 L. J., M. G. 44 ; [1894] 1 Q. B. 401 ; 10 E. 
118 ; 69 L. T. 801 ; 42 W. E. 301 : 58 J. P. 
197. 

The holder of a licence of a beerhouse which 
had been licensed before and ever since May 1, 
1869, applied at general licensing sessions for a 
renewal of the licence, and was refused, on the 
ground that he was not the real resident holder 
and occupier. The beerhouse was then closed 
to the public. At the adjourned general licensing 
sessions a person who had not been previously 
licensed, but was then the resident occupier of 
the premises under a lease from the owners, 
applied for a renewal of the licence to himself 
Held, that he was entitled so to appljn Price v. 
James, supra, col. 425, discussed ; Beg, v. Liver- 
supra, col. 419, followed. Ih, 


‘When Licence Expired.] — A new occu- 
pier of an inn licensed under 9 Geo. 4, c. 61, was. 
refused a transfer of the licence, on the groimd 
of a conviction for drunkenness. Three years, 
afterwards, at the first licensing meeting after 
the owner was able to obtain possession of the 
premises, the present applicant applied for a 
renewal of the previous licence, and wars refused 
on the ground that the neighbourhood did not 
require it. Upon appeal, the quarter sessions,, 
■withont hearing the merits, decided that this wag. 
an application for a ne'w licence, and that they 
had no jurisdiction under 35 k 3fy Viet. c. 94 : — 
Held, that the quarter sessions were right, and 
that the definition of renewal of a licence in 
s. 74 refers only to a licence existing during the; 
previous year. Tarhatli, Ex j)arte, 31 L. T. 513. 


Forfeiture.]— Although, under the 32 & 33'. 

Viet. c. 27, s. 19, justices cannot refuse to grant 
a certificate in respect of a house which was. 
licensed on the 1st May, 1869, except for one of 
the causes meiitioiied in s. 8, yet, if the licence 
has been actnall}' forfeited, they may treat a 
subsequent application for a certificate as an 
original application, and may exercise a discre- 
tion in refusing it. Hargreaves v. Daioson, 24 
L. T. 428. 

A house had an existing licence on the 1st Majq 
1869, but at the licensing meeting in August the-, 
licence wns lost on account of the personal mis- 
conduct of the then tenant. At the licensing* 
meeting in August, 1870, the present tenant 
applied for a certificate, which was refused on 
the ground that he had not shewn the necessity 
for such a Iiouse in the neighbourhood : — Held, 
that the justices were justified in treating such 
application as an original one, and in exercising 
their discretion in refusing it. Ih, 


— House not used as an Inn.] — A man who- 


had had a public-house licence for many years, 
■was refused the renewal of it, on the groniid that 
the neighbourhood ■was sufficiently supplied, he 
not having taken out an excise licence or used his. 
house as an inn : — Held, that the application was 
not for a iierv licence, and that the justices had 
a discretion as to granting or refusing the appli- 
cation, niider 9 Geo. 4, c. 61, s. 1, and w^ere not 
fettered by the limitations in ss. 8 and 19 of 32 &. 
33 Viet. c. 27, which are confined to applications, 
for licences for the sale of beer, cider, and -wine. 
Reg. V. Smith, or Smith v. Herefordshire JJ., 48. 
L. J., M. C. 38 ; 39 L. T. 604. 


— — Disqualification of Licensed Person- 
Application by Owner.] — MEiere a licensed person 
has become pei’sonally disqualified or has had his 
licence forfeited, the owner of the premises cannot 
apply under 9 Geo. 4, c. 61, s. 14, for a renewal 
of the licence, but must apply under, -37 <Sc 38 
Viet. c. 49, s. 15, for the grant of a new licence, 


No Appearance in support of Opposition.] — 

xit the general annual iiieetiiig the hearing of an 
application for renewal was appointed for 10 a.m. 
Notice of opposition had been duly served, but,, 
on the case being called, neither the opponent 
nor his solicitor 'was present. Justices, after 
sending for both, and they not attending, waited 
five minutes and then decided by a majority of 
five to four to reue-w the licence. The opponent 
and his solicitor then arrived and asked to be 
heard, but tlie justices refused to reopen the 
matter. On an order I'lisi for a mandamus : — ^ 
.Held, (1) that it was entii-cly a matter of discretion 


ii” 


■■■■"•V' 
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for tlie justices to treat the case as deter- the 28th of August, 1877, B. applied for a traus- 
niined or to re-open it; (2) as no motion for fer of the licence to him, but the justices refused 
a mandamus was made for three months, the the application on the ground of his previous 
court discharged the order nisi with costs. Reg. misconduct. On the 28th of September B. gave 
V. 57A. P. 133. ' up his tenancy, and was succeeded by Cl., who 

on the 2i)th of November also gave up the 
Hajority of Justices.] — The granting of a tenancy, and was succeeded by T. After giving 
renewal certificate by justices presiding at the proper notices, T. applied at a special sessions, 
licensing sessions must be the act of the majority under 9 Geo. 4, c. 61, s. 14, for a licence in 
of the court, and a minority or two or more of respect of the premises. The justices declined to 
such justices is not competent to grant and sign entertain the application on the ground that 
the said certificate when the remaining justices they had no jurisdiction : — Held, that, inasmuch 
form a majorit}^, and object to the grant being as the application was made after the expiration 
made. In such cases the majority should make of the period for which the previous licence 
an order of refusal, and not merely record their remained in force, the decision of the justices 
dissent. Reg. v. O' Connell, 20 L. R., Ir. 625. was right. Ih. Overruled in Reg. v. Lnergyool 
Upon an application to renew a licence six or or infra, 

justices sat, the licence was granted and signed K., license<l to sell intoxicating licpiors under 
by four of such justices : the court refused to 9 Geo. 4, c. 61, died on the 27th of September, 
grant a certiorari on the ground that the justices At the general annual licensing meeting on the 
were, as a fact, e pially divided. Reg. y. Rogers, 2nd of October, application was made by the 
56 J. P. 183. " ’ lessees of the liouse for a fresh licence, without 

giving the requisite notices under 35 & 36 Viet* 
Six-day Licence as a Seven-day licence.] — c, 94, as there was no time to give thenr. This 
The holder of a six-day licence, under the pro- application was rejected, on the groiind that they 
visions of 35 A 36 Vict.-c, 94, s. 49, is not entitled, were not in occupation of or about to occupy tlie 
on the renewal of his licence, to exchange it for [U’cmi.scs. K.’s licence ex|)ired on the Idtk of 
an ordinary or seveii-day licence. Reg.x. C(fth- Octolior. On the 13th of November, W., as. 
cart, 4 L." R.. Ir. 567.‘ S. P., Req.'x. Duhltn assignee of the heir of K., gave notice that he 
(Recorder), 2 L. R., Ir. 386 ; 44 J. i\ 688— C. A. would ap})ly at the special sessions on the 4th of 
Where a licence was originally granted subject Deecinber for a new licence in res|3ect of the 
to the condition under s. 49 of the Licensing house under 9 Geo. 4. c. 61, s. 14 Held, follow- 
Act, 1872 (35 & 36 Yict. c. 94), requiring the ing Slntphtn v. RlrniingJiam. JJ. (L. R. 7 
licensed premises to he closed during the whole Q. B. 482), that the justices hail no jurisdiction 
of Sunday, it can only be I'enewed subject to that to entertain tlie a[)plication, as it was made after 
condition, and cannot be renewed as an ordinary tlie e:cj>ir.‘itioii of the period for which the 
seven-dav licence. Req. v. (Jrewkerne JJ. or previous licence I’Cinained in force. Mhite v. 
Sparks, 57 L. J., M. C.‘l27 ; 21 Q. B. 1). 85 ; 60 Coquetdale JJ.. 50 L. J., M. 0. 128 ; 7 Q, B. D.. 
L. T. 84 ; 36 W. R. 629 ; 52 J. P. 372— C. A. 238 : 44 L. T. 715 ; 30 W. R. 16 ; 45 J. F. 539. 

T., a publican, Iield a six-day licence, which See ne.rt case. 
had existed as a six-day licence for three years 8.. tenant of a house and licensed to sell 
only, a former holder thereof having held the excisalilc li(|nors tlierein, made over the house 
ordinary licence for many years before that date, in June, 1881. to W., who foilhwith sublet it 
T. applied for a renewal without the six-day con- to B. B. a})):tlied at a special sessions for a 
dition being inserted Held, that the justices trail sfer of the licence, which was opposed by S.,. 
were not bound to renew such licence as a seven- and retu.-cd. At the time of the general licens- 
day licence. Reg. v. JJrerpool JJ., 52 J. P. ing lueetiiig B. was in occupation, but was about 
376 , ‘ ' to leave owing to illness in her family, and did 

not apply for a renewal of the licence. She left 
Appeal to Quarter Sessions — Costs.]' — Licens- shortly afterwards and the house was shut up,, 
ing justices are not a court of summary jurisdic- and no excisable liquors had been sold there 
lion, and where, on appeal to quarter sessions since June. In September, after the close of the 
from their refusal, at the instaiice of an objector, licensing meeting, the landlord learnt that the 
to renew the licence, a renewal has been granted, house was vacant and took possession. The 
there is no jurisdiction to give costs against the licence exjiired on the lOth of October. The 
objector. 'Roultcr v. Kent JJ.. 66 L. J., Q. B. landloid afterwards let it to .D., who, in January, 
787 ; [1897] A. 0. 556 ; 77 L. T. 288 ; 46 W. R. .1882. a]j])lied to a special sessions for a renewal 
114 ; 61 J. P. 532— H. L. (E.) of the licence; — Held, that B. as occupier, 

though not boiling a licence, was a person 
. . entitled to apply at the general sessions for a 

4. renewal of the licence, and that the event men- 

Application to Special Sessions— 9 Geo. 4, tioned in 9 Geo. 4, c. 61, s. 14, of the occupier of 
C. 61, s. 14.]— The powei- of granting a licence a house* being a, bout to quit the same neglecting 
at special sessions under 9 Gti. 4, c. 61, s. 14, to to a])ply at the general meeting for a licence to 
a new teuanr, wlicre a pers<ni duly iic.ensed (.‘ontinne to sell excisable liquors therein, had 
under that act gives ii]) possession of the honst* oecnn*ed, so that an application under that 
during the <;ontinua,ncc of his licence, extends section, c.ou Id be made. Jteg. y. Lirerjfool JJ., ot 
only to the i)criod hn* which the former tenant's Lanoashlrc JJ.. or Latrrcncc, .52 L. J., M. (J. 
licence would have lasted. Todd, la rc and li t : 11 Q- -U. 638 ; 49 L. I. 244 ; 32 W, R. 
Re parte. 47 L. J.. .51. Cb 89 : 3 B. D. 407. 20 ; 47 J. V. 596--C. A. 

<lnlv ]i(!ciiscd uiuler 9 Geo. 4, o. 61, on the Hel<}, also, overruling Todd, Hr parte (3Q. B. U. 
3rd of August, 1877, gave iq) po.ssession of the 407), and B7//Ycv. Coguetdalc JJ. (7 Q. B. 1). 
lictiused irremises, arnl P>. bec.amc tenant. The 238), that, it was not necessary that the applica- 
licencc expij*ed on the 10th of October following, tion should be made before the expiration of the 
At the general annual licensing meeting, held on p.etioa for which the old licence was in force, 
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and that the justices in special sessions had juris- 
diction to grant the application. Ih, 

Change of Tenancy.]-— The tenant of a beer- 
house, holding a beerhouse licence, assigned his 
interest in the premises to another, and gave up 
possession to him on the 14th of February. At 
the general licensing sessions, on the 6th of 
March, the old tenant applied for a certificate 
for a renewal of the licence, which was refused 
on the ground that lie had been convicted of an 
offence under 32 & 33 Viet. c. 27, s. 8. The new 
tenant had not time after the transfer to, him to 
.give the requisite notices to enable him to apply 
at the general licensing sessions : — Held, that he 
was entitled to apply at a special sessions, under 
'9 Geo. 4, c. 61, s. 14. Reg. v. Middlesex *//., 40 
X. J.. M. C, 184 ; L. K. 6 Q. B. 781 ; 25 L. T. 41 ; 
19 W. R. 960. 

A house in Middlesex having been licensed for 
■souie 3 mars under 9 Geo. 4, c. 61, L., the licensed 
tenant, gave up possession on the 6th of February 
to T. At the adjourned general annual licensing 
meeting on the 24th of March, application for 
a licence was made on behalf of T. This was 
refused, and no appeal was made. The licence 
having expired on the oth of April, the house 
was shut up. On the 4th of T. applied to 
the special sessions, who refused the licence on 
the ground that the lonewal of the licence had 
been refused at the general meeting. T. again 
applied on the 4th of July to the special sessions : 
and the justices refused a licence on the ground 
that the case was not within s. 14. On appeal, 
the general sessions refused on the same ground : 
— Held, that having applied to the general licens- 
ing meeting and been refused, T. could not after- 
wards go to the special sessions. Reg. v. Taylor, 
42 L. J., M. C. 13 ; L. R. 7 Q. B. 487.' 

Under 9 Geo. 4, c. 6J, where a house which 
has been kept as an hotel without a licence is 
transferred to a new occupier, the notices for a 
licence must be given by the new occupier. 
Bryant v. Beattie, 4 Bing. (n.C.) 254 ; 5 Scott, 
751 ; 7 L. J., C. P. 78. 

W., duly licensed under 9 Geo. 4, c. 61, applied 
;at a general licensing meeting on the loth of 
September for a renewal of his licence, which was 
refused. The licence expired upon the 10th of 
October following, and he then ceased to sell 
“excisable liquors, but continued in occupation of 
the house until the 13th of October ; he then gave 
up possession to S., who, after giving the proper 
notices, applied at a special sessions for a new 
licence in respect of the premises. The justices 
refused the application, on the ground that as W. 
was not licensed within the terms of s. 14 at the 
time of his removal from the house, they had no 
jurisdiction Held, that the decision of the 
justices was right. Simg)lTn or Reg. v. Birmvng- 
'immi JJ., 41 h. J., M. 0. 102 ; L. It. 7 Q. B. 482 ; 
26 L, T. 620 ; 20 W. R. 702. 

Grant to New Tenant under 9 Geo. 4, c. 61, 
s. 14 — Second Application by same Tenant under 
same Section.]-— On the 2nd of September, 1890, 
the duly licensed tenant of a country beerhouse 
removed from the house without having applied 
for the renewal of the licence at the general 
annual licensing meeting on the 30th of August. 
On the same day a new tenant entered into occu- 
pation of the house, and on the 5th of September 
obtained at petty sessions a temporary licence 
under 5 & 6 Viet. c.. 44, until the 27th. On the 
27tli an adjournment of the general annual 


j licensing meeting was held, and also a special 
I session for the transfer of licences under 9 Geo. 4, 
c. 61, s. 14, and at the latter the new’- tenant 
applied for and obtained under the section a 
licence until the 10th of . October then next 
ensuing. On the 3rd of January, 1891, he again 
applied at a special transfer session held on that 
day under the same section for a grant of a 
licence to continue until the 10th of October, 
1891 : — Held, that, having already held a licence 
in respect of the premises from the 27th of 
September to the 10th of October, 1890, he was 
not a “ new tenant ” within the meaning of the 
section, and that the justices had no jurisdiction 
to grant the application. Bxg. v. Powell, 60 
L. J., Q. B. 594 ; [1891] 2 Q. B. 693 ; 65 L. T. 
210 ; 39 W. R. 630— C. A. 

Successive New Tenants — Application by.] — 

The holder of a country publican’s licence left 
the house in April. F., a new tenant, applied for 
a transfer in August, but the justices refused it 
and suggested an application for a new licence. 
The new licence was applied for, and being 
opposed was refused in September. W., a new 
tenant, went into occupation in October, and 
applied in November for a transfer, when the 
justices refused to hear W., on the ground that 
they had heard F.’s application, and refused it, 
and that the matter was therefore res judicata : 
— Held, that the justices must hear W.’s applica- 
tion. Beg. V. Ujjfwr Ooldeross JJ., 62 L. T. 112 ; 
.53 J. P. S2S. 

T., in October, 1888, applied for a t.ransfer of 
an “on” beer licence, which was refused. He 
appealed to quarter sessions, and the quarter 
sessions held he had no right of appeal, but 
stated a case for the High Court on the point. 
The High Court, in October, 1889, held that T. 
had a right of appeal. T. then applied at 
transfer sessions, in November, 1889, for a 
transfer, but the justices refused to hear him on 
the ground that thej^ had heard the same ayipli- 
catiori before, in 1888 : — Held, that the justices 
were bound to hear the application, as it was 
made in a new licensing yeai’. Reg. v. IFelt?/, 
54 J. P. 183. 

Tenant giving up Possession — Application by 
Landlord — Appeal to Quarter Sessions.] — K., 

the licensed tenant of a public-house, abandoned 
possession in. December, and the house was shut 
up. At the next general annual licensing 
meeting in September K. did not appl}^ for a 
renewal, but the landlord asked for a renewal 
either in K.’s name or his own, which the justices 
refused. A new tenant, P., entered a few days 
after the adjourned annual licensing meeting, 
and applied at the next transfer sessions in 
October for a transfer of the licence, which was 
refused. P. then appealed to quarter sessions in ■ 
January, when the refusal was confirmed. P. 
then applied in June foi.* an order for a mandamus 
to the general annual licensing meeting to rehear 
his application : — Held, that P. was precluded 
from asking for a mandamus because of his appeal 
to quarter sessions, and that his application was 
for a mandamus to the wrong justices. Reg. 
V. KeaoixuUe-upori-Tgne JJ., 51 J. P. 244— 
0. A. 

Lapsed Licence — Discretion of Justices to 
refuse Transfer.] — On an application for a 
renewal or transfer of a licence, in order to limit 
the discretion of the justices to one of the four 
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grounds of refusal mentioned in s. 8 of the Wine already fully supplied with licensed houses : — 
and Beerhouse Act, 18()9, it must be shewn that Held, that the justices had an absolute discre- 
the licence has been continuously in force from tion, and that it could not be interfered with by 
May 1, 1869, down to the date of the application, the high court. ■ Boodle v. Blrnilngham. ,A7., 
Freer v. Mirray, 63 L. J., M. C. 242 ; [1894] 45 J. P. 635. 

A. C. 576 : 6 E. 237 ; 71 L. T. 444 ; 58 J. P. 508 The licensee of premises which had been con- 
— H. Ij. (E.) tiimously licensed for the sale of beer on and oil 

Where an application for renewal was made the premises from a date prior to May 1, 1869, 
on September 10, 1891, and was refused, and the and which were about to be pulled down for a 
licence expired in the ordinary course on October public purpose, applied at special sessions for a 
10, such licence is not “ in force ” within the transfer of the licence to other premises -.—Held, 
nieauing of s. 19 of the act of 1869, and, there- that the justices’ power of refusing the transfer 
fore upon an application on November 17th was not limited to the four grounds mentioned 
under s. 14 of the Licensing Act, 1828, the in s. 8 of the Wine and Beerhouse Act, 1869. 
Justices’ discretion to refuse a transfer is not Traynor v, Jones^ 63 L. J., M. C. 31 ; [1894] 
limited to the four grounds specified in s. 8 of 1 Q. B. 83 ; 10 R. 26 ; 69 L. T. 862 ; 42 W. R. 
the act of 1869. Iteq. v. Curzon (L. E. 8 Q. B. 201 ; 58 J. P. 132. 

400) followed. IK 

G. having a lease of a licensed house at M. till Temporary Transfer— Conviction of Licensed 
1879, began in 1875 to build a new house of his Person. ]~Under the Licensing Act, 1874, s. 15, 
*own at i., for which he obtained a licence and application was made at a special licensing 
allowed the licence at M. to drop. A new temmt sessions by the owner of a beerhouse, licensed 
entered the premises at M. in 1879, and applie<l continually from a date anterior to 1869, the 
tfroin then until 1883 for a new licence, which tenant of which had been convicted of felony, 
was always refused ; he then a]:)i)lied for a for the grant of a licence in respect of the same 
transfei' of tlie licence at M. wlilch had expired premises. Tlic justices refused the^ ix})plication, 
.in 1877 : — Held, that the justices had a dis- on the ground that the house was of a disorderly 
•cretion to refuse the transfer, and could not be charaetei* : — Held, that the justices at special 
compelled by mandamus to hear the apjdication. licensing sessions, as well as the justices at the 
Mirinett.^ Ex parfe^ 51 J. P. 84. general annual licensing meeting, had discT’ction 

so to refuse the ap{>lication. Beg. v. Hour!/, 

Forfeiture, effect of — Beerhouse Licence (L. E. 7 Q. B. 49o) followed. Beg.x. ?doore. w 
existing before 1869 — Discretion.] — A licence ilerffurd.^hire. JJ.. 50 L. J., M. G. 121 ; 7 (). B. H. 
existing on 1st May, 1869, for the sale of beer to 542 ; 45 J. P. 768. 
be consumed on the |)remises, was forfeited by 

the conviction of the holder under tlic Licensing New Licence or Transfer — Agreement for Sale 
.Act, 1872 (35 36 Viet. c. 94), s. 15, for per- subject to Transfer to Purchaser.]— E. A Co. 

mitting the |)remises to be used as a Ixrothel : — liail for several years carried on the business of 
Pfeld, that the licence was not in force” within family grocers, tea, wine and spirit raercliants, 
the meaning of the Wine and Beerhouse Act, in. ceitaiii premises in S. Street, in the city of 
1869 (32 <k" 33 Yict. c. 27), s. 19, and that the Dublin, and one of the firm bad been each year 
Mcensing justices at special sessions had a general duly licensed as a publican, to sell beer, wine 
discretion to refuse a])plications by the landlord and s|)irits for consumption upon the premises, 
and a new tenant of the premises for a transfer ]:»iit liad never carried on business as ])ublican. 
of the licence, and were not limited to the four At the October sessions of 1883, their publican’s 
•grounds of refusal specified in s. 8. Iteq. t. West licence had been duly renewed by H., one of 
'Bklmg JJ., 57 L. J., M. C. 103 ; 21 Q. B. D. 258 : their firm. In Seiitembcr, 1884, E. Co. entered 
36 W.'E. 855; 52 J. P. 455. into an agreement with M. to sell to him the 

})remises, and it was therein })rovided that M. 

Where Female Licensee Marries during the should pay a (leposit of 8007, pending cornpletioii 
Tear.]- — P., a single woman, held a beerhouse of the puivhase, and making out title, &c. ; and 
licence under 1 Will. 4, c. 64, in the country, and they also entered into a collateral agreement 
in November she married .H., who a|^)plied for a with M. that he should forthwith take all neces- 
transfer to himself, under 9 Geo. 4, c. 61, s. 14, sary steps to obtain, at the ensuing October 
and the justices refused it. holding that, as P. licensing sessions, a transfer of ^ the licenc.'c 
was no ionger the real resident occu|)ier, the attached to the premises, and that, if M. obtained 
licence became void on her mai'riagc : — Held, the such transfer, the })urchase should be completed 
justices were wrong, and that the licence on or before the 29th November, 1884, bul: that, 
remained good till its expiration on lOtli if such transfer was refused, M. should be at 
October then next. JIazeU v. Middleton, 45 liberty to rescind the contract, and ];>e repaid 
J. P. 540. his deposit. On the 2nd October. 1884, by an 

indorsement on the licence, H. purporte<l to 

Transfer to New Premises where original assign all his interest therein to M. No ad 
.Premises required for Public Purposes.] — B., the interim transfer of the licence to M. ].iad been 
holder of a beerhoiiso licence, in the cnmitry, obtained. M, having ajjplied to the rt^corder 
nuder 1 Will. •!, c. 64, got notice to quit his at the October licensing session of 1881. fur a 
house, as it was tiikeii for a |)ublie purpose, ami ceidifieate enabling him to obtain a publieanA 
he (iuitte<l on the Ith. Oet<iber. On 5th Noverii- licence, atid such apjdieatioii having beeit 
her he entered on nnotlier house aboni two miles oi)posed on the ground of tlie tinmber of 
atid at the next s})eeial traaisfer sessions, on pi*eviously licensed houses in the ncighljonr- 
2nd Dtjcember, applied to the justices for a hootl Held, that tlie case was distinguishable 
transfer under 9 Geo. 4.c. 61, s. 14, ot the licence from Beg, v. IJiihlhu Jleeorder (Ir. E. 1,1 O. L. 
of the premises vhieh had been taken to the 412); that M.’s application was in sub.stance, as 
21 CW premises ; but the justices refused it, on the well as in form, an application for a new licence, 
ground that tlic locality of the new house was and that, therefore, the court, in dealing with it 
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was entitled^ to take into consideration the 
number of existing licensed houses in the neigh- 
bourhood. Reff, Y, Rtihlin Record e?\ 16 L. K., 
Ir. 424~~C. A. ' 

Kotice of Application — New Tenant — ^Licens- 
ing Act, 1828, s. 14.] — Sect. 40, sub-s. 2 of 
the Licensing Act, 1872 (requiring fourteen days’ 
notice of an application for the transfer of a 
licence), does not apply to an application by a 
new tenant under s. 14 of the Licensing Act, 
1828, for a licence in respect of a house, the 
licence-holder of which has yielded up posses- 
sion before the expiration of the licence. Reg. 

V. mi(fltes, 62 L. J., M. C. 150 ; [1893] 2 Q. B. 
530 ; 5 E. 518 ; 42 W. R. 94 ; 58 J. P. 151. 

A., the holder of a publican’s countiy licence, 
receiAmd notice to quit on the 29th of September, 
but before that date he obtained the renewal of 
his licence and refused to quit. The landlord 
expelled A. by force on the 8th of October, and 
J. entered into possession. At a special transfer 
sessions on the 27th of October, though J. had 
given no notices, the justices granted to J. a 
licence under 9 Geo. 4, c. 61, s. 14. On certiorari 
to quash the licence : — Held, that a certiorari 
being matter of discretion, it would not be 
granted, as A.’s object seemed to be to blackmail 
his landlord. Held, also, that, as A. did not 
apply for the transfer, no notice was required by 
J. when he applied under 9 Geo. 4, c. 61, s. 14. 
Semble, as no sale of liquor had taken place 
under A.’s renewed licence, J. was in strictness 
bound by the proviso in 9 Geo. 4, c. 61, s. 14, to 
give the same notices as for a new licence. Reg. 
V. WilUhire JJ., 67 J. P. 454. 

Power of Adjournment.] — The Wine and Beer- 
house Act (1869) Amendment Act, 1870 (33 & 34 
Viet, c. 29), s, 4, sub-s. 4 — which enacts that it 
shall be in the discretion of the justices to whom 
an application for a transfer of a licence is made 
either to allow or refuse the application, or to 
adjourn the consideration thereof — is intended 
only to affect the procedure as to adjournment at 
sessions for the transfer of licences. Therefore, 
on an application to justices at special sessions 
for a transfer of a licence to sell beer to he con- 
sumed on or off premises in respect of which 
such a licence was in force on the 1st of May, 
1869, and has since been renewed from time to 
time, the discretion of the justices is limited, as 
it is on an application at the general licensing 
meeting for a grant by way of renewal of the 
licence, and the application for the transfer can 
only be refused on one or more of the four 
grounds specified in the Wine and Beerhouse Act, 
iS69 (32 k. 33 Viet. c. 27), ss. 8, 19. Slmonds v. 
Rlneliheath JJ., 55 L. J., M. C. 166 ; 17 Q. B. D. 
765 ; 35 W. R. 167 ; 50 J. P. 742. 

Effect of previous Hearing.] — The holder of 
a licence to sell beer in a house of which he was 
occupier, gave the notices required by 32 & 33 
Viet. c. 27, s. 7, of his intention to apply for a | 
certificate authorising a licence under that act : 
for the sale of beer in that house. On his appli- 
cation at the general annual licensing meeting 
on the 2C)th of August, the certificate Avas refused 
upon the ground that he had been convicted of 
misconduct when occupying another licensed 
house. The meeting was adjourned to the 17th 
September, On the 2.5th August A. gave notice 
that he should apply at the adjourned meeting 
for a certificate in respect of the same house then 


occupied by him. The justices refused to hear 
the application, and upon appeal to the quarter 
sessions the appeal was dismissed, on the ground 
that the notice Avas too late : — Held, that the 
refusal of a certificate to the former occupier waas- 
uo bar to the application by A. Reg. v, Torh- 
.diire, [V. 77., JJ., RraJie, Mv parte, 10 B. & S. 
84 ; 39 L. J., M. C. 17 ; L. R. 5 Q. B. 33 ; 21 
L. T. 490 ; 18 W. R. 259. , 


.5, Personal Liability of Justices. 

Refusal of Licence.] — A mandamus was re- 
fused where justices had infused an aqiplication 
for a licence, although it was suggested that their 
refusal proceeded from a mistaken view of their 
jurisdiction. Rex v. Farringdon Without JJ.. 
4 D. &: R. 785. S. P., In re, 2 Str. 181. 

An action dees not lie against justices for re- 
fusing to grant a licence. Bassett v. GodseliaU., 
3Wikl2l. 

An information was granted against justices of 
the peace for refusing to grant an ale licence 
from motives of resentmeiiL Rex v. Hands, 3 
Burr. 5 716. And see Rex v. Young, 1 Burr. 556. 

An information against a justice, upon a 
charge of refusing to grant a licence, will be 
refused if the reasons assigned for the refusal 
prove false in fact. Rex v. Atlhay, 2 Burr. 653. 

An information was granted for I’efusing to 
grant licences to those publicans wiio voted 
against their recommendation of candidates for 
members of parliament for the borough. Rex v. 
Williams, 3 Burr. 1317. S. 1?., Rex v. Price, 3i 
Burr. 1716. 

Improper G-rant.] — An information will be 
granted against a justice of the peace, as w’ell for 
granting as for refusing an ale licence irnytropeiiy. 
Rex V. Holland, 1 Term Rep. 692 ; 1 R. R. 362. 

Taking Illegal Fees.] — Where the mayor of an 
ancient borough, in which he was also a justice 
of the peace, took a fee of 4,?. from a publican 
resident within the borough, for renewing his. 
annual licence, and thougli for fifty-seven years 
a similar fee had been uiiiformily received by the 
mayor for the time lieing, from evci-y publican 
within the borough a[){’)lying to renew liis licence : 
— Held, that such fee was illegal, and might be 
recovered as money had and received, as the pay- 
ment could not be considered as voluntary, so as> 
to ])reclude the partv from recoverino:. Horqaa 
V. Palmer, 4 J). k R‘'283 ; 2 B. 5c C. 729 ; 2 L. J. 
(O.S.) K. B. 145 ; 26 R. R. 537. 


To Quarter Sessions — Refusal to Renew.] — 

The right of appeal to quarter sessions from a 
refusal of licensing justices to renew a certificate 
for a licence to sell beer not to be consumed on 
the premises, has not been taken a\vay by the 
Beer Healers Retail Licences Act, 1882 (45 k 46 
Viet. c. 34), s. 1. Reg. v. Schneider, or iJownlng 
v, Schneider, 52 L. J., M. C. 51 ; 11 Q. B. D. 66 j 
48 L. T. 482 ; 47 J. P. 376. 

Refusal to Renew Provisional Licence.] 

— Appeal lies to quarter sessions against the 
refusal of justices to renew a provisional licence. 
Reg. Y. County of London JJ., 59 L. J., IM. 0. 

, 71 ; 24 Q. B. H. IHI ; 62 L. T. 458; 38 W. R. 
I 269 ; 54 J. P. 213. 
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Eefusal to Eenew— Wlien Proper Eemedy.] 

— By the Wine and Beerhonse Act, 1869, s. 8, all 
the provisions of 9 Geo. 4, c. 61, ss. 27-29, as 
to appeal (to quarter sessions) from any act of 
any justice, shall, as far as may be, have effect 
with respect to the , grant of certificates under 
this act. the Licensing Act, 1872 (35 & 36 
Viet. c. 94), s. 75, and schedule 2, ss. 27-29 of Geo. 
4, c. 71, are repealed, “except in so far as the 
sections relate to the renewal or transfer of 
licences under ss. 4 and 14 of the same act’- : — 
Held, that as 32 & 33 Viet. c. 27, s. 8, was left 
wholly unrepealed, the appeal given under that 
section by reference to 9 Geo. 4^ c. 61, ss. 27-29, 
remained, notwithstanding the repeal of those 
sections, and, therefore, justices having refused 
a certificate for a licence to sell beer, &c., not to 
be consumed on the premises, on other grounds 
than those prescribed by 32 &'33 Viet. c. 27, s. 8, 
the court refused a mandamus on the ground 
that the applicant might have appealed to the 
quarter sessions. Ileg. v. or Lancmlvh'e 

JJ., 42 L. J., M. C. 46 ; L. E. 8 Q. B. 146 ; 28 
L. T. 129 ; 21 Vh R. 382. 

Refusal to Transfer.] — The holder of an 

“on” beerhouse licence existing since 1869, 
received notice of opposition to the renewal. 
He did not applj?" foi' the renewal either at the 
general annual licensing meeting or the adjoiirn- 
nient, and went out of possession on the latter 
day, when a new tenant entered. The latter 
applied at the next transfer sessions for a grant 
of the licence under s. 14 of 9 Geo. 4, c. 6i, but 
the justices refused it. On appeal the quartei' 
sessions held that no ap] leal would lie, as the case 
was not within the definition of “transfer” in 
the Licensing Act, 1872: — Held, that quarter 
sessions were wrong, and that there was an 
appeal^ preserved by the schedule of the 
Licensing Act, 1872, as to all applications under 
s. 14 of 9 Geo. 4, c. 61. Thorntim v. Clegg, 59 
L. J., M. C. 6 ; 24 Q. B. D. 132 ; 61 L. T.'562 ; 
38 W. R. 160 ; 53 J. F. 742. 

The appeal clauses of 9 Geo. 4, c. 61 (the 
Intoxicating Liquors Licensing Act, 1828), are 
incorporated in 37 & 38 Viet. c. 49 (the Licensing 
Act, 1874), s, 15, and therefore when the licence 
of a public-housekeeper is forfeited by convic- 
tion under 35 & 36 Viet. c. 94, s. 9, and the owner 
of the premises duly applies under 37 & 38 Viet, 
c. 49, s. 15, to special sessions for a licence and 
it is refused, he has a right of appeal to quarter 
sessions JRcg. or Newton v. Torlishire^ IF. IL, JJ.^ 
52 L. J., M.' C. 99 ; 11 Q. B. D. 417. 

Illegal Procedure.] — When the decision 

of justices was defective by reason of illegal pro- 
cedure, it was held that the court of quarter 
sessions had no jurisdiction to afiirm it, as it was 
within their province to consider whether the 
procedui'c at the licensing meeting was legal or 
not. Reg, v. Rales, 42 L. T. 735 ; 44 J. P. 553. 

Entry of Appeal — Rule of Sessions.] — 

A court of quarter sessions has no power to refuse 
to allow the entry of an appeal against the refusal 
of justices to grant a certificate for a licence, on 
the ground of noncompliance with a rule of the 
sessions requiring that appeals must be entered 
and the grounds of a})peal given to the clerk of 
the peace three clear days before the first day of 
sessions, when all tlie requirements of 9 Geo. 4, 
c. 61, s. 27. have been complied with. Reg. v, 
Pawlett, 42 L. J., M. G. 157 ; L. R. 8 Q. B. 491 ; 
29 L. T. 390. 


A court of quarter sessions, having refused 
solely on such a ground to allow an appeal to be 
entered on the first day of sessions, made an: 
order under 12 & 13 Viet. c. 65, s. 6, for the 
payment of costs by the appellant to the 
respondents, as on an appeal which had not 
been entered or prosecuted : — Held, that the 
order for payment of costs must be quashed. Ih^ 

Person aggrieved — ^Who is.] — By 9 Geo. 4, 
c. 61, s. 27, any person who shall think himself 
aggrieved by any act of any justices in execu- 
tion of that act, may appeal against such act 
to the Ciuarter sessions : — Held, that the words, 
“person who shall think himself aggrieved” 
mean a person immediately aggrieved, as by 
refusal of a licence to himself, and not one who^ 
is consequentially aggrieved ; and therefore, that 
where magistrates had granted a licence to a. 
party to open a public-house not before licensed,, 
within a very short distance of a licensed public- 
house, the occupier of the latter house could not 
appeal against such grant. Re.v v, Micldlesei& 
JJ., 3 B. & Ad. 938. 

Mortgagor and Mortgages.] — The tenant 

and occupier of a house licensed for the sale of 
beer on the premises, in 1876 assigned all his 
interest in the piemises for the residue of his term 
of years, and the benefit of the licence, to the 
a|)pellants by way of first mortgage to secure 
the repayment of moneys advanced by them ; and 
by the mortgage deed irrevocably constituted the 
appellants his attorneys, in his name, and as his. 
act and deed, to do all acts necessary to procure 
a transfer of the licence. In 1883, the moneys, 
secured b}^ the mortgage being still unpaid the 
occupier sent a written application for a renewal 
of his licence to the justices at their annual 
licensing meeting, and they adjourned the 
hearing of the application. At the adjourned 
hearing the appellants applied, as mortgagees,, 
and under their power of attorney, for a renewal 
of the licence to the occupier, who appeared, but 
stated that he did not wish for a renewal. No* 
objection was made to the renewal on any of the 
grounds specified in 32 33 Viet. c. 27, which 

act applied to the occupier s licence. The justices, 
refused the application, and the appellants, 
appealed to quarter se.ssions in their own names, 
as mortgagees, and also as attorneys of the 
occupier and in his name, and for and on his. 
behalf. At the hearing the occupier again 
appeared, and stated that he did not wish the 
licence to be renewed, and the quarter sessions, 
thereupon affirmed the order of the licensing 
justices : — Held, first, that the appellants were 
persons aggrieved, within 9 Geo. 4, c. 61, s. 27, 
by the refusal of the licensing justices to renew 
the occupier’s licence, and were therefore entitled: 
to appeal to quarter sessions ; secondly, that upon 
the facts stated the licensing justices and the 
court of quarter sessions wure bound to grant the 
application of the appellants for a renewal of the 
licence to the occupier. Garrett v. Mklfllesese 
JJ., or Beg. v. Garrett, 53 L. J.. M. 0. 81 : 12; 
Q. B. D. 620 ; 32 W. R. 646 ; 48 J.P. 357. 

Borough or County Sessions.]— Under 9 Geo. 4,, 
c. 61, s. 27, an appeal lay to the county?' quarter- 
sessions against the refusal of justices in special 
sessions to grant an alehouse' licence. Reg, v. 
Deane, %% B.96 ; 1 a.&D.192 ; 10 L. J.,M, 0.'l26 

In a borough having a separate court of quarter 
sessions under 5 & 6 Will. 4, c. 76, s. 103, thci 
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recorder cannot try «an app-... i i n.. 

refusal, that power being withheld from him by mandamus should not bt 
s. 105. II). S. P.. -Kfii/. V. Coclihurri ov Bristol \orlisliire.^ W . B.-i J-Jii 


appeal against such for a mandamus for a rehearing Held, that a 
-Pvrtm biin hv TTiandamus should not be granted. lisg. y. 


Yormire, W. li., JJ., Sill, Ex jiarte, ol) J. 1. 


Eet^iyi'der, 4 El. & Bl. 265 ; 24 L. J., M. C. 43 ; 278. 

1 Jar. (ir.S). 373 ; 3 W. R. 69, ^ 

But an appeal against refusal of a licence by — 

- a -t , , T _ _i.m T..,. J-..:.,.! rt4- o+Q+j, 


Grounds of Eefusal to renew Licence not 
Jn^^txr ftf Q.iiarter Sessions.] — Licensing 


iustos oV S borough may still be tried at Stated-Duty of f 

ipn Anm’+/ 3 T QPQ^tinYis Th lustices I’etuscd to lenew the iicuict^ or tiiL 


fhp nmrtor sessions Ih. justices refused to renew tne ncenct oi ino 

^ ‘ appellant in respect of a beerhouse which had 

Admissibility of Fresh Evidence.]— An appli- been licensed on and ever since _ 1st Ma.y, 1869, 
cation for a licence for beer to be consumed on and stated no grounds 
premises not licensed before, was refused on the appeal the court of quarter 

'Ground that there was no want of a new beer- to decide in favour of the appellant, mucl^ on 
house in the neighbourhood. On appeal to the the ground that the licensing ;|ustices had not 
quarter sessions the justices refused to receive stated the grounds of their retusal. J he a})pei- 
evidence to support this ground of refusal:— lant dhen withdrew from the proceedings, a,nd 
Held, that this decision wms wrong, and that such the court of quarter sessions proceeded vitii 
an inquiry may be gone into, this application not the hearing of the appeal on its merit s, and 
coming vdtliin either of the cases where, under affirmed the decision of the licensing justices 
'32 & Is Viet c 27, ss. 8, 19, the grounds of Held, that the court of quarter sessions liad. 
•refusal are limited. Ben. v. LamasUre JJ., heard and determined the appeal, and tliat a 
Town hire 40 L. J.,’ M. C. 17; L. R. 6 rule nisi for a mandamus, requiring tnat court to 


<Q. B. 97 ; 23 L. .l. tu-t , j.,/ ty. j.*-. ^ ^ ^ 

At an annual licensing meeting a certificate Gorman, Ex L. J., yi. u. 

for the sale of beer, &c., to be consumed on the A. C. 23 ; 6 R. 89 ; 70 L. T. 46 ; ob J. 1 . 316— 


hear and determine it, ought not 


be granted. 


premises, was refused in respect of a house H. L. (E.) 

Hvhereof a licence was in force on the 1st of May, ^ -u^ 

1869 for the sale by retail of beer, «S:c., to be Rehearing — Waiver of Irregiilarity by 
•consumed on the premises. The ground of Appearance.] — At an annual licensing meei.ing 
irefusal was that the applicant failed to give an objection was raised to the renewal ot txie 
satisfactory evidence of character. At an appeal licence of the appellant, the tenm.it of a beer- 
to the quarter sessions evidence not before given house lictmsed prior to Ipt May, 18b..), and the 
sit the licensing meeting was tendered : — Held, justices directed that notice of objection sliould 
that the appellant had a riffiit to a rehearing of be given to him, under s. 42 of the Licensing 
the case at the quarter sessions, and that fresh Act, 1872, and adjourned the meeting. This 
evidence was therefore admissible. Ber/. v. Bil- notice was given by the superinteiKlent of 
/rrim 40 L. J., M. C. 3 ; L. R. 6 Q. B. 89 ; police, and did not express on the face of it timt 
23 l! T. 410 ; 19 W. R. 99. it was given by direction of the justices. The 

grounds stated in the notice were that persons 
Fresh Ground of Objection.] — Where justices had been found drunls and disorderly on the 
Slave refused a renewal of an “on” beer licence premises, and that persons of bad character 
existing before 1869, upon one of the grounds frequented the premises. The ap[)ellant attend.ed 
specified in s. 8 of 32 A 33 Viet. c. 27, the at the adjourned meeting, and the justices 
quarter sessions upon append may determine the refused to renew the licence on the ground that 
♦case upon another of the grounds specified, he had not produced satisfactory evidence of 
provided the notice of objection sets out the good character. On ap]:)eal to quarter sessions 
latter ground. W/tlfe/i v. Bhjtli, infra, col. 440. the court refused to renew the licence on the 
The'liolder of an* “on” beer licence existing ground that the house ivas frequented by bad 
before 1869 applied for a renewal. No notice characters. On a case stated : — Held, that the 
•of opposition was served upon him, but the absence of intimation that the notice was given 
justices refused the renewal on the ground of by direction of the justices was an irregularity 
personal unfitness of the licensee. The licensee which was waived by the aY)]^:)eai‘ance of the 
appealed to quarter sessions, and seven days appellant. Whiffen v. Blyth, 61 L. J., M. C. 82 ; 
before the hearing of the appeal a notice of [ 1892] 1 Q. B. 862 ; (Hj L. T. 333 ; 40 W. R. 
opposition was given by the police : — Held, that 293 : 56 J. P. 325 — C. A. 
the quarter sessions had no jurisdiction to enter- 
tain such grounds of opposition. Hosliings v. Notice of Appeal — Irregularity.] — The notice 
55 J. P. 358. ' would not have been irregular if it had stated 

that it was given by the superintendent of police, 

■ — — Res Judicata.] — After the licensed tenant or by the clerk to the justices “ by direction of 
had gone out of occupation, and before the the justices sitting at the general annual licensing 
licence expired, H., as a new tenant, applied to meeting.” Ih. 
the general aimual licensing meeting for the 

renewal to him of a licence of a beerhouse, Invalid Notice — Mandamus to Petty 

licensed before and continuously since 1st May, Sessions.] — ^Where a person applies for the 
1869, but it was refused on the ground of the renewal of a licence that is refused, and he 
disorderly character of the house. From this appeals to quarter sessions hut gives an invalid 
refusal H. appealed to quarter sessions, and notice of appeal, he is not entitled to a mandamus 
the appeal was dismissed after a full hearing, to petty sessions to rehear the application. Bnj, 
After the expiration of the licence, H. applied to v. Gloucester JJ., Bey. v. Bristol JJ., 5 R. 276 ; 
the special sessions for a new licence in his own 68 L. T. 225 ; 41 W. R. 379 ; 57 J. P. 486. 
name, which w-as refused on the same grounds 

after a full hearing. H. appealed to quarter On whom Served.] — Justices, Nvhen act- 


■ On whom Served. ]- 


Justices, Nvhen act- 

sessions, who refused to rehear the evidence, and 1 ing as licensing justices, ""under 9 Hoo. 4, c. 61, 
dismissed the appeal as res judicata. H. applied' are a “com*t of summary jurisdiction” within 


ir ' 
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the meaning of the Summary Jurisdiction Acts, ’ 
and the Interpretation Act, 1889, s. 13, sub-s. 11; 
and consequently the provisions of s. 31 of the 
Summary Jurisdiction Act, 1879, as to service of 
notice of appeal on the justices’ clerk. \ 

Glamon/anshh^^^ J/., 61 L. J., M. C. 169; [1892] ' 
1 Q. B.' 621 ; 66 L. T. 444 ; 40 W. R. 436 ; 56 
J. P. 437 — C. A. But see Roulte?' v. ICeyit JJ., 
infra, col. 443. 

Service of Hotice on the other Party ” 

—Superintendent of Police opposing Renewal,] 

— Where a superintendent of police has served 
notice of opposition to the renewal of a licence, 
and has appeared before the licensing justices in 
support of his opposition, he is “the other party” 
to the proceedings within the meaning of s. 31 of 
the Summary Jurisdiction Act, 1879 ; a person 
aggrieved by the refusal of the justices to renew 
the licence must, therefore, as a condition prece- 
dent to the hearing of his appeal to quarter 
sessions, serve upon the superintendent notice of 
his intention to appeal. Beg. v. GhimorgamUire 
JJ supra ; and Pnce v. infra, col. 442, 

followed. Beg. v. Gloucester JJ.^ Beg. v. Bristol 
JJ., 5 R. 276 ; 68 L. T. 225 ; 41 W.'R. 379 ; 57 
J. P. 486. 

Time Prescribed.] — Notice of appeal from 

the licensing justices of quarter sessions under 
the Alehouse Act, 1828 (9 Geo. 4, c. 61), s. 57, 
should now be given in accordance with the pro- 
visions of s. 51, sub-s. 2, of the Summary Juris- 
diction Act, 1879, within seven days after the 
day on which judgment was given. Beg. v. 
Yorhshire, W. B., JJ., Ilatvl’ins, JE.e gjartc. 64 
L. J., M. C. 192. 

Majority of Justices present— Some Justices 
refusing to Vote.] — At an appeal to quarter 
sessions from a refusal to renew a licence, sixteen 
justices were present and heard the case, but two 
refused to vote, while eight were for renewing 
the licence, and six wmre against it : — Held, 
that the whole sixteen justices must be counted, 
and there being no majority in favour of the 
renewml, the result was that it was refused. 
Garton v. Southampton JJ., 57 J. P. 328. 

Court equally divided — Withdrawal of one 
Justice.] — Upon hearing an appeal from a refusal 
by licensing justices to renew the licence of a 
public- house, the court of quarter sessions was 
equally divided. Ultimately a justice who was 
in favour of allowing the appeal withdrew from 
the court, and the remaining members of the 
court dismissed the appeal. The appellant 
applied for a rule nisi for a mandamus requiring 
the court of quarter sessions to hear and deter- 
mine the appeal ; — Held, (i.) that s. 9 of the 
Licensing Act, 1828 (9 Geo. 4, c. 61), did not 
apply to the determination of appeals at quarter 
sessions, and (ii.) that it was competent for the 
justices who composed the court after the with- 
drawal of the retiring member to decide the cnse ; 
and that therefore the appeal had been heard 
and determined, and a rule nisi for a mandamus 
ought not to be granted. Brans. Bx gjurte^ 
63 L. J., M. C. 81 r [1894] A. C. 16 ; 6 R. 82 ; 
70 L. T. 45 ; 58 J. P. 260— H, L. (E.) 

Appeal by way of Special Case — Power of 
Justices.] — Justices when acting as licensing 
justices are a “court of summary jurisdiction,” 
and the provisions of s. 33 of the {Summary Juris- 
diction Act, 1879, giving justices power to state 


a case on a question of lawq apply to such a 
court. Beg. v. Glamor garishire //., 61 L. J., 
M. C. 169;' [1892] 1 Q.'B. 621 ; 66 L. T. 444 ; 
40 W. R. 436 ; 56 J. P. 437 — C. A. But see 
Bcmlter v. Kent «/«/., infra, col. 443. 

Parties — Respondent.]— When a case 

was stated in reference to the refusal of a licence, 
the superintendent of police of the division, whe^ 
had appeared to oppose the licence before the 
justices, and to whom notice in writing of the 
appeal had been given by the appellant, wms 
rightly constituted respondent. Price v. James, 
61 L. J., M. C. 203 ; [1892] 2 Q. B. 428 ; 67 L. TV 
543 ; 41 W. R. 57; 56 J. P. 471— C. A. 

Costs.] — The sessions hearing an appeal against 
the refusal of justices to grant a licence, cannot 
adjourn such appeal to a subsequent session for 
the purpose of awarding costs there, after taxa- 
tion in the interval. Beg. v. Belton, 11 Q. BL 
379 ; 3 New Sess. Gas. 77 17 L. J., M. C. 70. 

Upon appeal against an order ref using a licence^ 
under 9 Geo. 4, c. 61, the sessions in October dis- 
missed the appeal, and ordered the appellant 
forthwith to pay to the respondents, or to whom 
they should appoint, certain costs. The order 
wms drawn up with a blank for the amount of 
the costs. The sessions were adjourned to 
November, and in the interval the clerk of the 
peace taxed the costs, and inserted the amount 
in the order. The January quarter sessions- 
estreated the recognizances of the appellant and 
his sureties, upon proof that a demand had been 
made of the costs, and noii-pajnnent : — Held, 
first, that 12 & 13 Viet. c. 45, s. 18, did not taker 
away the jurisdiction given by 9 Geo. 4, c. 61, 
s. 27, to order costs on appeal from a refusal to- 
grant an alehouse licence, but gave an additional! 
remedy for enforcing such oi'der. Beg. v. Big JJ.,, 
5 El. & Bl. 489 ; 25 L. J., M. C. 1 ; 1 Jur. (N.S.)* 
1017 ; 4 W. R. 5. 

Held, secondly, that there was no forfeiture of 
the recognizances at the sessions in October or 
November, and that the January quarter sessions- 
had jurisdiction to order the recognizances to be* 
estreated, under 3 Geo. 4, c. 46, s. 2. II). 

Upon an appeal against a refusal of justices at 
petty sessions to grant an alehouse licence, the* 
quarter sessions reversed such refusal, and ordered 
the licence to be granted, and the quarter sessions- 
further ordered the justices to pay the appellant 
on demand 35Z. 19,y. lO^Z. for his costs : — Hekh. 
that that part of the order awarding costs was 
bad, inasmuch as it did not follow the directions- 
as to the payment of costs contained in 12 & 13^ 
Viet. c. 45, s. 5, and 11 & 12 Viet. c. 43, s. 27, 
which require the costs in the first instance to be- 
paid to the clerk of the peace. Beg. v. Pitch,, 
20 L. T. 393. 

Where licensing justices, on an appeal to 
quarter sessions against the refusal of a licence,, 
themselves act as objectors, and actively oppose 
the appeal, they become “parties” to the appeal, 
and the quarter sessions have jurisdiction to- 
refuse them their costs, or even, semble, to order 
them to pay costs. Therefore, in such a case., 
though the appeal has been clisiuissed, a man- 
damus will not be granted requiring the quarter 
sessions to award to the licensing justices indem- 
nity costs under s. 29 of the Licensing Act, 1828. 
But, semble, if the justices either do not appear at 
i all on the appeal, or appear only for the purpose of 
I informing the quarter sessions upon what grounds 
I they acted, they are not parties, and are entitled 
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•if flip onnpql fli^missecT. to indemnitY costs : nised standard of alcoholic strength foi gin, 
go to compel the quarter s^BioBS to ™ chas r buying eiu with- 


iurisaictiouVand when on appeal to quarter 

sessions from their refusal at the instance of an 46 L. J., M. C. 264 ; 2 Q. t. D. oSO , 3b L. I. 7J1 , 

obieotor to Tene%y the licence, a renewal has been 26 W. 11.14 ,,,.oyi,lpr1 

granted, there is no jurisdiction to give costs By s. 6 of 42 4: 43 ^ict o. 30, it is piuvidea 
Sgainst the objector. J?».«Zter v. XrHf J7., 66 L. J., that “in determining whether an offence has 
0 B 787 ; [18971 A. C. .566 ; 77 L. T. 288 ; 46 been committed under 38 & 39^Vict. c. 63, s. 6, 
W. E. 114 ; 61 J. V. 532— H. L. (E.) by selling to the prejudice ot the purchaser 

Spirits not adulterated otherwise tliaii bv tlie 
admixture of water, it shall be a good defence to 
E. OFFENCES AG-AINST LICENCE. prove that such admixture has not reduced the 

spirit more than . . . 35 degrees under i>roof 
1. ADtJLTEEATiNa LiQUOKS. The appellant sold to the respondent 

Penalties for— liability.] —A keeper of a gin more than 35 degrees uiuler prooh 


be™ liceiSelt^^^^^^ Sie time of sale, bronght to 

o. 6L and I & 5 Will. 4, c. 85, is liable, not only printed notice hanging up m the loom to tlie 
to the penalties given by those acts for the adul- effect that all spirits were sold ^ as tn 
teratini: or selling adulterated beer, but also to ^ strength paranteed . 

the penalties given by 56 Geo. 3, c. 58, s. 2, for Held, that althongdi the appellant had not a 
having in his possession any of the prohibited goo^l defence nndei 4 ^ A 43 ^^ let. c. , he 

articles therein specified, or any other article or was not by that section deprived ^ot any 
preparation to be used as a substitute for malt which he would have had undei .h.^ A .i. lu. 
Iv hops. AU.-Gef,, V. Lochivoad. 9 M. A W. 378 ; c. 63, and that the sa e not having been to the 
6 Jur. 171. Affirmed in error, 10 M. A. W. 464. prqudice of the purcbaser,^no offence had been 
111 order to render such a person liable to those committed under ^ 

penalties for having in his possession any of the w t p aai ’ 

articles enumerated in 56 Geo. 3, c. 58, s. 2, it is H. T. 21.6 ; 31 R. oOO ; 4^ J. P. 3i. 1. 

uimeccssarv to aver or prove, either that the i-,- -nr- • -o 

- - -y. ... t . ' , . , Dilution of Beer by Publican— Mixing Beers 


nartv had them in his possession to be used as a „ t-. o i ^ 

iubstitute for malt or hops, or that he had them of different Strengths.J-By s. 8, sub.s 2 of the 
in his po.ssession with any criminal intention. /J. Custom,s and Inland Eevenue .iot Ibbo, “ a 
But, where an information is for having in his dealer m or retailer ot beer shall not adulterate 
posseskon any article not designated by name or dilute beer, or add anything thereto, e.'ccept 
in that section, it is necessary to shew that it Hn'ngs for the purpose ot clarihcation. Ihe 
■was intended to be used as a substitute for malt appellant, a publican, had m his cellar a cask of 


-or hops in the adulteration of beer. Ih. 

An information which on 56 Geo. 3, c. 58, s. 2, 


beer supplied by^ a firm of brev’ers, and niso a 
quantity of small beer of much less strength. 


•charged that a retailer of beer received and took He drew off a certain quantity from the cask ot 
into, and had in, his custody and possession, a stronger beer, and filled it ui) with small beer, 
larec quantity of liquorice, is not double. Ih. adding some finings for clarification ; the result, 

A publican sold, as a bottle of gin, liquid com- as tested by the quantity of proof spirit in the 
■posed of 26 per cent, alcohol. 70 per cent, water, tAvo kinds of beer, was that the mixture was 
.and 4 per cent, sugar. Evidence was adduced ^^bout 15 per cent, weaker thaii the beer wliich 
that gin was sold by retailers at varying strength was in the cask as it came from the brewers, 
from proof to 20 per cent, under proof. This Ho water or any other matter or thing (except 
liquid Avas 44 per cent, under proof, but the the finings) Avas added to the beer. On appeal 
analyst said he should call it “gin Avhose alco- against a conviction for “ diluting beer under 
holic strength Avas exceedingly Ioav.” Justices above section ; — Held, that the mixing uf 
convicted the publican under the Sale of Food Iwo kinds of beer amounted to a dilution of 
•and Drugs Act, 1875 (38 A 39 Viet. c. 63), s. 6 :— the stronger beer, and that the appellant aauis 
H eld, that the facts justified the finding that properly convicted. CroftH v. 56 L. 3., 

this liquid was not of the quality of gin, but C. 137 ; 19 Q. B. D. 524 ; 57 L. T. 310 ; 

that the excess of AA^ater was a fraudulent W. E. 47 ; 16 Cox, C. C. 294 ; 51 J. P. 532, 

increase of the measure of the article Avithin the 
.enacting part of the section. Pashler v. Stevenitt, 

• 2. T 1 o 1 2= 2. Permitting Hni..wful Assemblies. 

A publican AA’-as convicted under the Sale of 

Food and Drugs Act, 1875 (38 A 39 Viet. c. 63), Known Thieves.] — A beerhouse-keeper Avho 
;S. 6, for selling to the prejudice of the purchaser occupied a place AAdiere excisable liquors Avere 
,a pint of gin Avliich Avas not of the nature, sub- sold, alioAved a meeting to be hehl there for the 
; stance and quality of the article demanded hy purpose of getting up a subscription in aid of 
:such purchaser. A person asked for a pint of the wife and children of a man charged AAith an 
gin at the publican’s premises. He said that offence, or for procuring means for his defence, 
he had gin at 2-?. and 1.?. 4:d, per pint. The pur- At the meeting Avere several thieves, or reputed 
chaser bought a pint at the latter price. On tliieA’-es, Avho Avere knoAvn by him to be such ; but 
analysis the gin Avas found to contain 43T5 per no disorderly conduct occurred, and the meeting 
cent, of water, that is, it was 43To below proof, was not held pursuant to any unlaAvful design : 
but the mixture was not injurious to health' —Held, that such an assemblage is forbidden by 
The magistrate found that there was no recog- 32 A 33 Viet. c. 99 (Habitual Criminals Act, 
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1869), s. 10, inasmuch as it.ai!ords opportunity 
snd inducement to deyise crimes, and that lie 
was guilty of an ofEence within the meaning of 
the section. Marshall v. 40 L. J., M. G. 
142 ; L. E. 6 Q. B. 370 ; 24 L. T, 751 ; 19 W. E. 
1108. 


Information — ^Witnesses.]— On the hearing of 
an information before two justices of tbe peace, 
against a person licensed to sell excisable liquors 
by retail, for that he did ‘‘ unlawfully and know- 
ingly permit and suffer persons of notoriously 
bad character to assemble and meet together in, 
Ms house and premises” : — Held, that he was 
not a competent wntness. Parher v. Green^ 
2 B. & S. 299 ; SI L. J., M. C. 133 ; 8 Jur. (if.s.) 
409 ; 6 L. T. 46 ; 10 W. E. 316 ; 9 Cox, C. C. 
169. 


3. Permitting Disorderly Conduct. 


purpose of meeting men, as prostitutes. BeXasco 
V. Ilmmant, 3 B. & S. 13 ; 31 L. J., M. G. 225 ; 

8 Jur. (N.S.) 1226 ; 6 L. T. 577 ; 10 W. E. 867 ; 

9 Cox, 0. G. 203. 

W., a freeman of the Yintners Company of 
London, selling foreign wines without licence, 
was subjected by a local act to the same, penalties 
as those licensed to sell. In his house one night 
a constable saw forty prostitutes, about half of 
them taking refreshments, and talking with men, 
and he told W. what they were. An hour after- 
wards some of the women were there with other 
prostitutes, only a few of them taking refresh- 
ments, and they were going out and coming in 
with men. There was no indecent or improper 
behaviour ; — Held, there was evidence sufficient 
to sustain a conviction against W. for suffering 
persons of notoriously bad character to assemble 
and meet together contrary to the licence. 
WMtJidcl V. Bainhrldge, 12 Jur. (N.S.) 919. 


Suffering Prostitutes to Assemble.]— By tbe 
Towns Police Clauses xlct (10 & 11 Yict. c. 89), 
s. 35, every person keeping any house, shop, 
room, or other place of ])ublic resort for the sale 
or consumption of refreshments of any kind, who 
suffers prostitutes to assemble therein, is subject 
to a penalty : — Held, that the keeper of a 
licensed alehouse was within the section, which 
was therefore cumulative upon other enactments 
relating to such houses. Cole v. Coulton, 2 El. 
&E1. 695 ; 29 L. J.,M. C. 125 ; 6 Jur. (N.S.) 698 ; 
2 L, T. 216 ; 8 W. E. 412. 

Prostitutes, as such, are ‘‘ persons of notoriously 
bad character ” within the meaning of tbe licence 
■granted under 9 Geo. 4, c. 61. Parker v. Green, ^ 
infra. 


Offence by Servant in Charge.]— If a 

keeper of a place of public resort leaves his place 
in the management of a servant, and prostitutes 
are suffered to meet together and remain in the 
bouse, contrary to 2 & 3 Yict. c. 47, s. 44, the 
mere relation of master and servant neither 
makes nor prevents the latter from being an 
aider and abettor in the offence ; and if the ser- 
vant in knowingly suffering the prostitutes to 
meet together and remain is carrying out the 
master’s orders, the master is guilty as principal 
and the servant as aiding and abetting, and the 
latter may be convicted under 11 & 12 Yict. 
c. 43, s. 5. Wllmi v. Stewart. 3 B. & S. 913 ; 32 
L. J., M. C. 198 ; 9 Jur. (N.S.) 1130 ; 8 L. T. 
277 ; 11 W. E. 640 ; 9 Cox, C. C. 854. - 


Scienter.] — The fact that the same dis- 
orderly persons had been seen in the house of an 
innkeeper, charged for unlawfully permitting 
and suffering persons of notoriously bad character 
to assemble and meet together in his bouse 
against the tenor of his licence and in his 
presence, upon other occasions previously to the 
day to which the information related, was evi- 
dence of his knowledge of their character and 
pursuits. Parker v. Green ^ 2 B. <& S. 299 ; 31 
L. J., M. C. 133 ; 8 Jur. (N.S.) 409 ; 6 L. T. 46 ; 
10 W. E. 316 : 9 Cox, C. C. 169. 



Purpose of the Assembly.] — The Dublin 

Police Act (5 & 6 Yict. c. 24, s. 7) provides that 
‘every person who shall have or keep any house 
v\diere provisions, liquors or other refreshments 
are sold or consumed and who shall knowingly 
permit or suffer prostitutes or persons of notori- 
•ously bad character to meet or remain therein 
shall for every such offence be liable to a penalty 
■of not more than 5?. To justify a conviction it 
is not enough that prostitutes assembled in tbe 
Eouse, the magistrate must be satisfied also that 
they met there for the purpose of prostitution or 
•oth*er disorderly conduct. Mu.vj)liy v. Ahern,, 
18YCE. 71. 

In order to convict a keeper of refreshment- 
Tooms licensed under 23 k 24 Yict. c. 27, of the 
'Offence created by s. 32, of knowingly suffering 
prostitutes to assemble and continue upon his 
qoremises, it is not necessary that there should be 
any indecency in tbe house ; all that the magis- 
trate has to determine is, whether the facts 
proved fairly lead to the inference that women 
came to the house to the keeper’s knowledge, 
not merely to obtain refreshment, but for the 


Permitting House to he used as a Brothel — 
Evidence.] — P. wais a licensed victualler, and 
during his absence elsewhere at work, the police 
noticed two prostitutes and two men enter the 
premises, where they proceeded a little later to 
occupy a double-bedded room, and after three 
hours the police, having entered the house, found 
the two -women concealed in the bed with P.’s 
wife, and the men in a room by themselves. Ho 
evidence of previous misconduct against P. was 
given, and his wife and servants gave no rebut- 
ting evidence in his favour: — Held, that there 
was ample evidence that P. permitted the 
premises to be a brothel, though he w^as absent, 
and no previous case of a like kind was proved ; 
and that the justices were not bound to state a 
case, there being no point of law raised before 
them. Beg. v. Holland 46 J. P. 312. 


4. Permitting Gaming. 


Evidence of Knowledge.] — In order to support 
a conviction under the Licensing Act, 1872 (35 
& 36 Yict. c. 94, s. 17), by which if any person 
licensed under the act “ suffers any gaming or 
any unlawful game to be carried on on his 
premises” he is made liable to certain penalties— 
it is necessary to give some evidence of actual or 
constructive knowledge on the part of the 
person charged that gaming was carried on on 
his premises. Bosley v. Davies, 45 L. J., M. C. 
27 ; 1 Q. B. D. 84 ; 33 L. T. 628 ; 24 W. E. 140. 

At the hearing of an infoinnation against an 
hotel-keeper for suffering gaming on his licensed 
premises, it was proved that a police constable, 
about half -past twelve in the morning, was in 
the street in which the premises were situate. 


■ '< >• * i 




, : , X t 





IL 


INTOXICATING LIQUOES— 0/enccs against Licence. 


Two of the windows had the blinds up, so that i 
the- constable could see three gentlemen, and 
from what they said it was evident that the3^ 
were phwing cards. He waited for about a 
(inai'tcr of an hour, when the front door was 
o])cned by one of the waiters, and he then entered 
and went u^jstairs to the room, and found six 
gentlemen round a table with a fpiantity of 
money on it. The manageress of the hotel said 
tliat she did not know that they wei'e playing 
cards, and that they did not have the cards of 
her, and her statement was confirmed by ^the 
card-pla 5 ’'ers, who were in a p)rivate room. The 
hotel-keeper having been convicted ; — Held, that 
the case must be sent back to the justices with 
an intimation of the opinion of the court that, 
though actual knowledge on the part of the 
hotei-keeper or his servants, in the sense of 
seeing or knowing of, the card-plajung, was not 
neces'sary to be shewn, yet that some circum- 
stances must be proved from which it could be 
inferred that they connived at what was going 
on. II). 

The offence of suffering gaming on licensed 
premises may be committed by connivance, either 
on the part of the principal or the person^ in 
charge. liedqate v. Haynes, 45 L. J., M. C. 65 ; 

1 Q. B. D. 89'; 33 L. T. 779. 

A gentleman took a sitting-room and three 
bed-rooms in an hotel ; one of these bed-rooms 
was occupied by himself, the other two b.y a 
horse trainer and jockey, both of whom lived 
in the immediate neighbourhood. The hotel- 
keeper retired to bed shortly before 11 P.M. and 
the hall porter was left in charge. Between 1.30 
and 2.15 the following morning the three persons 
were discovered in the sitting-room playing 
cards for money, the noise^ they made having 
been heard outside the premises. During all this 
time the hall porter, whose dut}^^ it was to stay 
up and attend to customers, was in a parlour at 
the extreme end of the house where he could not 
hear what was going on : — Held, that there was 
sufficient evidence to convict the hotel-keeper of 
siiifering gaming on her premises, and that it 
was unnecessary to prove an actual knowledge 
on her part of what was going on. Ih. 

Where gaming had taken place upon licensed 
premises to tlie" knowledge of a servant of the 
licensed person employed on the premises, but 
there was no evidence to show anj^ connivance or 
wilful blindness on the part of the licensed 
person, and it did not appear that the servant 
was in charge of the premises : — Held, that the 
justices were right in refusing to convict the 
licensed person of suffering gaming on the 
picmises under the Licensing Act, 1872, s. 17. 
Jlulllns V. Collins (L. E. 9 Q. B. 292) discussed. 
Somerset v. Hart, 53 L. J., M. C. 77 ; 12 Q. B. D. 
3G0 ; 48 J. B. 327. 

Where gaming had taken place upon licensed 
premises to the knowledge of a servant of the 
licensed person who was in charge of the 
premises, but without any knowledge or con- 
nivance on the part of the licensed person : — 
Held, that the licensed person had suffered 
gaming to be carried on on the premises within 
the meaning of s. 17 of the Licensing Act, 1872, 
and was rightly convicted. Somerset v. Hart 
(12 Q. B. D. 360) distinguished. IJond Y. Evans, 
57 L. .T., M. C. 105 ; 21 Q. B. D. 249 ; 59 L. T. 
411 ; 36 WL E. 767 ; 52 J. P, 612. 

By Private Friends.]— -A licensed person was 
after the hours of closing bona Me entertaining 


some private friends at his own expense, and 
these friends, in his com])auy, were playing 
cards for money. He Avas convicted under the 
Licensing Act, 1872, s. 17, for sutferiiig gaming 
to be carried on on his premises Held, that 
there was nothing in s. 30 of the Tricensing Act, 
1874 (37 & 38 Viet. c. 49), which exem{)ts from 
liability for supplying intoxicating liquoi's to 
private friends, to render this convictit.ni unlaw- 
ful. Hare v. Oshorn, 34 L. T. 294. 

An innkeeper is guilty of an offence against 
the tenor of his licence if he allows friends, 
whom he has invited for the purpose, to play at 
cards for money in a private room. Patten v. 
EJiymer, 3 EL & El. 1 ; 29 L. J., M. 0. LS1.> ; 
Jur. (n.S.) 1030 ; 2 L. T. 352 ; 8 Wh E. 49(>. 

Gaming, what is.] — A licensed person suffered 
jto be played on the licensed _ premises a game 
called ‘‘ puffi and dart,” the object in which is to 
hit a mark on a target with a small dart blown 
through a tube. The players each contributed 
2/7. as entrance money, the total sum so contri- 
huted being applied to the purchase of a rabbit 
as a prize for the winner of the game : — Held, 
that he wns rightly convicted of suffering gaming 
on the licensed premises under 35 A 36 Viet. c. 
94, s. 17, sub-s. 1. Bew v. Harston, 47 L. J., 
M. C. 121 ; 3 Q. B. D. 454 ; 39 L. T. 233 ; 2f^ 
Wh E. 915. 

Four persons, including a licensed beerseller, 
played, on the licensed premises, twenty or thirty 
games at ten-pins for a pint of beer each gamCj. 
the beer being supplied as it was won or lost, 
and being drunk by all the players, but paid for 
only by "the losers: — Held, that this \vas an 
offence "against his licence, wdiich provided that 
he should not “krio\vingly suffer any unlawful 
games or any gaming whatsoever ” (in 9 Geo. 4, 
c. 61. ss. 13 and 21) ori the licensed preinises, and 
that he had been rightly convicted. Dunford v. 
Taylor, 20 L. T. 483. 

9 Geo. 4, c. 61, s. 21, provides that an innkeeper 
shall not “ knowingly suffer any unlawful games, 
or an}’ gaming whatsoever,” in his inn. A. was 
convicted upon an infoiMnation, that lie did 
“ knowingly suffer an unlawful game, to wit, 
the game of dominoes, to b,e played in liis liouse ” 
— Pleld, that the information charged no offence 
within 9 Geo. 4, c. 61. Ileq. v. Ashton, 1 El. A; 
Bl. 286 ; 22 L. J., M. 0. 1 ;"i7 Jur. 501.’ 

The appellant, a licensed person, suffered a, 
game of skill called “ skittle-pool ” to be plaj'ed 
for small stakes of money on a billiard table in 
the licensed premises : — Held, that he could pro- 
perly be convicted of suffering gaming under 
the Licensing Act, 1872, s. 17, sub-s. 1. Dyson 
V. Mason, 58 L. J.. M. C'. 55 ; 22 Q. B. D. 351 
60 L. T. 265 ; 16 Cox, G. C, 575 ; 53 J. P. 262. 

“Opening, Keeping, or Using” ticensedi 
House for Betting — Penalty.] — A licensed vic- 
tualler is still liable to summaiy conviction and 
a penalty of 1001. under s. 3 of the Betting 
Houses Act of 1853, for “opening, keeping, or 
using his licensed house for the purpose of betting 
with persons resorting thereto,” notwithstanding, 
that by s. 17 of the Licensing Act, 1872, “ any 
licensed person opening, keeping, or using ” his 
house for the same purpose is liable to a penalty 
for the first offence of lOZ., and for any subse- 
quent offence of 20Z. together wuth the liability 
of having the conviction indorsed upon his 
licence, there being no implied repeal of s. 3 of 
I the act of 1853 by s. 17 of the act of 1872, but,. 
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on the contrary, that section and its penalties 
being kept in full force and operation by s. 59 of 
the last-mentioned act. 8vms v. Pay, 58 L J , 
M. a 39 ; 60 L. T. 602 ; 16 Cox, C. G. 609 ; 53 
J. P. 420. 

Suffering House to be used in Contravention 
of the Betting Houses Act.]— The keeper of a 
licensed house allowed a person who made bets 
near it to deposit in the house the stakes received 
by him ; sach stakes had been received by him 
outside the house: — Held, that the licensed 
person was not liable to be convicted for suffering 
his house to be used in contravention of the 
Betting Houses Act (16 & 17 Viet. c. 119). 
Pmis Y. ShpJterimi, 59 L. J,, M. C. 73; 24 
Q. B. D. 529 ; 62 L. T. 436 ; 38 W. K. 492 '; 17 
Cox, C. C. 73 : 54 J. P. 565. 


5. Permitting Drunkenness. 

Scienter.] — A person licensed to sell intoxi- 
cating liquors cannot be convicted of “ permitting 
drunkenness ” unless he has knowledge of the 
drunkenness complained of. SonieT.wt v. 

63 L. J., M. C. 126 ; [1894] 1 Q. B. 574 ; 10 E. 
105 ; 70 L. T. 452 ; 42 W. E. 399 ; 58 J. P. 231. 


Q. B. 18 ; 65 L. T. 675 ; 40 W. E. 140 ; 56 J. P- 
40. 

Sale of Liquor to Drunken Person.]— A 
publican was convicted by justices of selling 
intoxicating liquor to a drunken person, though 
at the hearing it had been proved that the 
liquor had been ordered and paid for by the 
sober companion of such drunken person : — Held, 
that the conviction was right and must be 
affirmed. Scatchard v. JoJmson, 57 L. J., M. C. 
41 ; 52 J. P. 389. 

Sale by Barman— Absence of Licensee.] 

— The intention of s. 13 of the Licensing Act, 
1872, is that responsibility should lie upon a 
licensed person for an act done by an employd 
within the scope of his employment. Therefore, 
if a barman employed by a licensed person sells 
intoxicating liquor to a drunken person, the 
licensed person is liable to the penalties imposed 
by the section, even though he is not present at 
the sale and has instructed the barman to refuse 
to supply intoxicating liquor to drunken persons. 
3fetroj)oUta‘)i Police CoaimPmoruY* v. Ckirlmaii^ 
65 L. J., M. C. 113 ; [1896] 1 Q. B. 655 ; 74 L.T. 
726 ; 44 W. E. 637 ; 18 Cox, C. C. 341 ; 60 J. P. 


Person Drunk on bis own Premises.]— The 

term ‘i licensed premises ” as used in the Licens- 
ing Act, 1872 (35 & 3(1 Viet. c. 94), s. 12, means 
licensed ^ premises while they are open to the 
fpublic for the purposes of the licence ; conse- 
quently, a licensed person who is found drunk 
on licensed premises in his own occupation, after 
licensed hours mid when the premises are closed 
to the public, is not liable to a penalty under 
a. 12. LcMo' V. Torrens, 46 L. J., M. C. 280 ; 2 
aB. p. 403; 25W. E. 691. 

A licensed jierson cannot be convicted of 
permitting drunkenness under s. 13 of the 
Licensing Act, 1872, by reason of getting drunk 
on his own premises. Warden v.‘ Tye, 46 L. J 
M; C. Ill ; 2 C. ?. 1). 74 ; 35 L. T. 8.4 

Evidence — Ho evidence of Drink being supplied 
to Drunken Person.]— To constitute the offence 
•of permitting drunkenness on licensed premises 
within the meaning of s. 13 of the Licensing 
A.ct, 1872, it is unnecessary to prove that the 
drunken person had been actually served with 
drink on the premises by the landlord or his 
servants. Hope v. Warlnirtori, 61 L. J., M. C. 
147 ; [1892] 2 Q. B. 134 ; 66 L. T. 589 ; 40 W. E 
>510 ; 56 J. B. 328. 

— Person Drunk away from the House.] — 

A licensed person may be convicted for per- 
mitting drunkenness on. his premises upon 
evidence that a person who had been drinking 
on such premises was found drunk at some 
distance from them. Etlielstane v. Oswestry 
JP, 33 L. T. 339. 

— — Evidence of Sale to Drunken Person.] — 

A licensed person charged under s. 13 of 
the Licensing Act, 1872, with the offence of 
permitting drunkenness to take place on his 
premises, may be rightly convicted of that 
offence, allliough the evidence shews a sale of 
intoxicating liquor to a drunken person which 
is also an offence under the same section. 
jEdmynds v. James, 61 L. J., M. C. 5() ; [1892] 1 

VOL. TUI. 


Knowledge of Condition of Customer.] — 

The Licensing Act, 1872, s. 13, makes it an 
offence for any licensed person to sell any 
intoxicating liquor to any drunken person. A 
publican soil intoxicating liquor to a drunken 
person who had given no indication of intoxica- 
tion, and without being aware that the person 
so served was drunk : — Held, that the pro- 
hibition was absolute, and that knowdedge of 
the condition of the person seiwed with liquor 
was not necessary to constitute the oft'ence. 
Candy v. Le Coey, 53 L. J., M. C. 125 ; 13 Q. B. D. 
207 ; 51 L. T. 265 ; 32 W. E. 769 ; 48 J. P. 599. 

Person found Drunk on Licensed Premises — 
Closing Hours.]— Sect. 12 of the Licensing Act, 
1872, which imposes a penalty upon every person 
found drunk on licensed premises, apjilies to a 
person found drunk on licensed premises after 
closing hours. Req, v. Felly, 66 L. J., Q. B. 519 ; 
[1897] 2 Q. B. 33 76 L. T.' 467 ; 45 W. E. 504 ; 
18 Cox, C. C. 556 ; 61 J. P. 373. 


6. Supplying Liquor to Constables. 

Act of Servant.] — The servant of a licensed 
victualler knowingly supplied liquor to a con- 
stable on duty, wdthout the authority of his 
superior officer : — Held, that the licensed vic- 
tualler was liable to be convicted under 35 & 36 
Viet. c. 94, s. 16, snb-s. 2, although he had no 
knowledge of the act of his servant. HuUins 
V. Collins, 43 L. J., M. C. 67 ; L. E. 9 Q. B. 292 ; 
29 L. T. 838 ; 22 W. E. 297. 

Mens rea.] — In order to convict the licensee 
of a public-house under snb-s. 2 of s. 16 of the 
Licensing Act, 1872, for serving a constable 
with liquor or refreshment while on duty, mens 
rea, or knowledge on the part of the defendant 
that the constable was on duty must be proved. 
Slierras-Y, Pe Rutzen, 64 L. J., M. C. 218 ; [1895] 
1 Q. B. 918 ; 15 R. 388 ; 72 L. T. 839 ; 43 W. E. 
526 ; 59 J. P. 440. 
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such a place, within the statute. Scott v, 

7. Selling Liquor to be Drunk on the 

Premises. ■ A beerhouse situated in a collection of houses 

which had acquired the name of 1) radhw (Jreen, 
On the Premises, what is.] — A person who which does not contain a po]»ulation oxcccding' 
had a licence to sell beer not to be drunk on the 2^500, though part of a pni'ish which has a })o[)U- 
premises delivered beer to a customer throligh lation exceeding that nuuibe]', may ]»o kept open 
a window which opened on a highway, who then i^x^til eleven o’clock at night. Wushimjtoii v. 
sat down on the window sill and drank it: — Scotty 6 B. & S. (>17. 

Held, not a selling of beer to be drunk on the beerhouse was situated in a hamlet main- 
premises, within 3 & 4 Viet. c. 61, s. 13, and 4 & 5 taining its own poor, the population of which did 
Will. 4, c. 85, s. 4. Decile. Schojjeld ^^^. & S, 760 ; ^ot exceed 2,500, but the hamlet was pai’l of a 
37 L. J., M. 0. 15 ; L. E. 3 Q.B. 8 ; 17 L. T. 143; parish the population of whicli exceeded that 
16 W. K. 77. ^ number : — Held, that if the house was in a [)lace 

A person licensed to sell beer by retail, to be which had not the required population, it was 
drunk or consumed off the premises, supplied a also in. a parish which had the required ]jopuIa.- 
pint of beer to a traveller who sat upon a bench tion, within 3 & 4 Viet. c. 61, s. 15, and therefore 
placed and fastened against the wall of the house, niight be kept open until eleven o’clock at nidit, 
returning the mug in which he was served SmUh v. Eeddlnr/, 6 B. & S. 617 : 35 L. J., U, 0. 
Held, that the beershop keeper was properly 202; L. E. 1 Q.B. 489 ; 12 Jur. (n.s.) 618 ; 14 
convicted of the off’ence of selling beer to be jj 353^ 

drunk on the prernises, within 4 & 5 Will. 4, c. 85, house in a hamlet which is more than one 
s. 17. Cross Y. Watts, 13 0. B. (N.s.) 239; 32 mile distant from the spot used as a polling-place 
L. J., M. C. 73 ; 9 Jur. (N.s.) 776 ; 7 L. T. 463 ; fQj. the parliamentary borough, though within 
11 W. E. 210. one mile from the boundary of the borough, is 

A person licensed to sell beer not to be drunk not privileged to be kept open until eleven 
on the premises, -sold beer to Y., who brought o’clock at night. Ih. 

a jug for it and carried It across the highway a beerhouse was situated in a parish partly 
to the cottage of S., about fourteen yards from within a borough and partly in a county : the 
the publican’s premises, and handed the jug to population of the parish exceeded 2,500, but the. 
S., who was standing in his own garden. S., population of that part of the parish which was. 
having drunk some of the beer, returned the jug out of the borough, and in which the house wa& 
over the wall to Y. and others, who also drank situated, was less than 2,500. The amount of 
of it standing on the pathway close to the wall, poor-rate assessed on property within the borough. 
The jug was refilled two or three times, and the was more in the pound than that assessed on. 
beer drunk in the same way. The publican propertv out of the borough :-~Held, that the 
received the money for the beer on each occasion, pouse might be kept open until eleven o’clock at. 
and saw or niight have seen what was going on : i^ight. Windsor v. Jeffery, 6 B. & S. 617. 

-—Held, that this evidence did not justify a con- Teigu mouth is divided into two parishes, viz* 
viction of the publican under 35 & 36 Viet. East Teignmouth and West Teignmouth. The 
c. 94, s. 5, for permitting drinking “ on the former contains less than 2,500 inhabitants : but 
premises where the beer was sold, or on any the two together contain more than that iium- 
highway adjoining or near such premises, with ber :~Held, that Teignmouth was a place in 
the privity or consent of the seller.” Eath v. which a beershop might lawfully be kept open 
White, 3 C, P. D. 175 ; 26 W. E. 617. until eleven p.m., under 3 & 4 Viet. c. 61, s. 15 

(repealed), and therefore that a beerhouse- 
keeper whose house was situate in East Teign- 
8. Selling during Prohibited Hours. mouth, was not liable to be convicted under that 

section for keeping it open after 10 p.m. Bice’ 
Applicable to what Houses.] — By the Licens- y Slee L E 7 C P 378 
ing Act, 1874 G37 & 38 Viet. c. 49), s. 3, “All 

premises in which intoxicating liquors are sold Order for “Particular Locality ’’-Vali- 

by retail” are to be closed during certain hours : dity,]— Under 26 26 Viet. c. 35, eleven o’clock 
—Held, that this enactment was not confined at night is the hour appointed for closing public- 
to premises licensed by the justices to sell houses in Scotland, although in special cases, 
intoxicating liquors, but included premises in and for well-considered reasons, a deviation is. 
which intoxicating liquors were sold in pursuance allowed with reference to anv “particular 
of an excise licence granted under 24 & 25 Viet, locality ” requiring it. An order^by the magis- 
c.^ 21. S\fartin v. Earlier, 50 L. J., M. C. 109 ; trates of Eothesay for closing at ten, instead of 
45 L. T. 214 ; 29 W. E. 789 ; 45 J. P. 749. eleven, though limited by its words to a “ par- 

ticular locality,” embraced every public-house in 
■Wholesale Dealer.] — Wholesale dealers in the burgh Held, that the order was ultra, 
beer are not liable to the penalties in the vires. Eacleth v. Ashley, L. E. 2 IT. L. Sc. 352 ; 
licensing acts for selling four and a half gallon 30 L. T. 310. 
casks of beer and upwards in prohibited hours, 

being expressly exempted by s. 72 of the G-rocer’s and Draper’s Shop joined — Draper’s. 
Licensing Act, 1872. Beg. v. Jenliim, 61 L. J., Open after Hours.]— A person being licensed to 
M. C. 57 ; 65 L. T. 857 ; 40 W. E. 318 ; 55 J. P. sell by retail intoxicating liquors to be consumed 
824. off his premises, was charged with keeping open 

his premises for the sale of such liquors after ten 
Hours of Closing.]— A place to be within s. 15 o’clock at night. He had two shops, a grocer’s, 
of 3 & 4 Viet. c. 61, must be a place of the same and a draper’s shop, which formed part of his 
kind as those mentioned before it, and a mere house, and both shops could be entered from the 
aggregationof houses, though separate from other house at the back, as well as by the customers’ 
houses, and known by a distinct name, is not entrance. The grocery business was carried on 
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in a shop which had an entrance for customers for the sale of wines, &c., is liable to a certain 
in one street, and the drapery business in a shop penalty. By 37 & 38 Yict. c. 49, s. 10, a person 
which had an entrance for customers in another licensed to sell any intoxicating liquor, to be 
street. During the day there were means of consumed on the premises, may sell such liquor 
going, and customers occasionally passed from at any time to persons lodging in his house. A 
one shop to the other, but after ten o’clock man held a victualler’s licence for a certain 
shutters or partitions were put up, and all means house at H. The closing hour at H. on week- 


aiter ten o clock at night ; but before ten o’clock billiards. The justices thought that 8 & 9 Yict. 
the openings between the two shops were shut, c. 109, s. 13, absolutely prohibited all persons 
and the grocer’s shop left in darkness. The without exception from playing at a public 
justices held the charge proved, and convicted billiard table during closing hours, and that such 
him Held, that the conviction was wrong, as prohibition was not affected by 37 & 38 Yict. 
there was no evidence that the house was open c. 49, s. 10. Accordingly, he was convieted : — 
for the sale of liquor after ten o’clock. JBrigdeii Held, that the conviction was right. Orenden v, 
V. Ileighes, 45 L. J., M. 0. 58 ; 1 Q. B. D. 330 ; Uayniond, 34 L. T. 698. 

34 L. T. 242 ; 24 W. E. 272. 

The occupier of a draper’s and grocer’s shop. Evidence as to Sale.] — A. went to a beer- 
who is licensed to sell in the same shop wines and house ; the door was shut ; the landlady said she 
spirits not to be consumed on the premises, could not draw, it was past the hour, but she said 
cannot be convicted under the Licensing Act, 1874 she would give A. a drop of beer, which she did. 
(37 & 38 Yict. c. 49), ss. 3, 9, for keeping open ^bc refused money, but said, “ You may send me-- 
premises for the sale of intoxicating liquors after some greens,” which was done Held, that, 
prohibited hours, upon mere proof "that the shop there was no evidence to justify a conviction for 
is kept open after the prohibited hours, without selling beer after the hours prescribed by the act , 
any sale or exposure for sale of intoxicating for closing. Petherich v. Sargent^ 6 L. T. 48. 


liquor. Tanell^^. O^enden, Ij. \ ^ -i v v i , 

2 Q. B. ri. 383 ; 36 L. T. 696 ; 25 W. E. 692. . yrmleged-rneads.]- A licensed’ . 

T. was charged, under 37 & 38 Viet. c. 49, ywtua ler entertaming ps friends m his house, 
ss. 3, 9, with keeping open premises (elsewhere « not liable to the penalty because hpias given, 
than in the inetropolitaii district) for the sale of them refreshment dunng the prohibited hours, 
intoxicating liquors by retail after ten o’clock in v. Hunter^ 1 L. 4. 366. 

the evening. He occupied a shop whore he sold 3^^^ Traveller.]-The holder of a 
drapery, grocery, and wmes and .spirits not to be friend who lived .seven miles a 

consumed on the premises. One evening, after at his house. Before rot 


Bona fide Traveller.] — The holder of a licence 
invited a friend who lived seven miles away to 
sing at a concert at his house. Before returning 


ten oclook, his shop was touiKl open. Ihere wtis friend purchased spirits from thi 

no proof of any sale or exposure tor sale of intoxi- neence-holder, it being after closing hours 
oatmg liquors after ten 0 clock, nor that liquors friend was a bond fide traveller, 

were then kept m any other place in the shop, 55 j_ 503. 

except in a large wooden case closed with shutters 


except in a large wooden case closed with shutters 
and a lock, which was standing in the shop with 


Lodger.] — By the Licensing Act, 1874 (37 k, 


a printed notice on it, informing customers that 33 Vict. c. 49), s. 9, “ Any person who during the 
wines and spirits could not be supplied after ten time at which premises for the sale of intoxicating; ■ 
o’clock in the evening Held., that he was not liquors are directed to be closed . . . sells . . . any 
liable, for it must be taken that the premises, as intoxicating liquor . . . or allows any intoxicating 
regarded the sale of intoxicating liquors, were liquors although purchased before the hours of: 
bona fide closed at ten o’clock. Ih. closing to be consumed in such premises,” is, , 

Theatre. ]-The exemption in favour of theatre “nothing in thfe 

70 ^4: T A«4- 1Q70 ^ct . . . coiitamcd shall preclude a person 

proprietors m s. 72 of the Licensing Act, 18 12, intoxicating liquor to be , 

does not relieve the proprietor of a theatre from , "remises from sellin"- such 

complying w'ith the provisions of the licensing | n,. 

acts as to closing hours; and where a theatre ^ ° Y? 

bar is kept open for the sale of intoxicating ^ f 

liquors during tL time at which licensed premises f f 

a,re directed to ho closed, the ntenrietor s liable in hlS house intoxicating liquOK which 


are directed to be Closed, the proprietor is liab^ were consumed, during the time'' at' which the 

o p *65 • premises are directed to be closed, in a private 
'"?S081 f O^B n to'??! T 367 ■ 46 W^'e 108 • premises by the lodger and bona 

klH P 789®’ ■ ’ S'!® Saests of the lodger after a dinner given by 

61 3.1. them : — ^Held, that the appellant was not 

Keeping open Billiard Table after Closing of liable to be convicted under s. 9 of the act. Pino 
Premises — Beerhouse.] — A beerhouse keeper who v. Barnes, 57 L. J., M. C. 28 ; 20 Q. B. D. 221 ; 
has obtained a licence to keep a billiard table, 58 L. T. 520 ; 36 W. E. 473 ; 52 J. P, 199. 
and allows billiards to bo played after the closing rr - 

hour for the beerhouse, is not liable to the penalty of f'U'^ors Sold.j-Upon an informa-, 

in 8 & 9 Vict. 0. 103, s. 13, which applies only to tion before sustices, under 11 12 Viot c 49., 

victuallers licensed under 9 Geo. 4, c. 61. Bent for tho sale of British wune withm the prohibited 


Y Z'ister 52 J P 389 hours, it was proved by a practical chemist that 

' ' ’ * * ‘ ' ‘ the liquor sold contained a large proportion of 

Public Billiard Table used by Lodgers after alcohol, and the justices found that it was wine 
Hours.]— By 8 & 9 Yict. c. 109, s. 13, the holder within the meaning of the statute Held, that 
of a victualler’s licence, who keeps a public their conclusion was warranted by the evidence, 
billiard table, and allows persons to play thereon Harris v. Jems, 30 L. J., M. C. 183 ; 9 C, B, 
when the premises are not allowed to be open (K.S.) 152 j 3 L. T. 408 j 9 W. E. 36. 
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Application of Act to cTirrent as well as future 
liicences.J—A person was coiiA^icted by justices ; 
under the Liceusiug’ Act, 1872, s. 24, for unlaw- 
fully allowing beer to be c(3nsumed on liis premises 
at the hour of two in the morning of the 18th 
September, 1872. The Licensing Act, 1872, came 
into operation on the 10th August, 1872, but he 
held a. licence authoriBing him to sell by retail 
excisable liquors, without limitation of hours 
except on Sundays, which was expressed to con- 
tinue in force until the 10th October, 1872 : — Held, 
that the Licensing Act applied to current licences 
from the passing of the act, as well as to future 
licences. JojiesY. Cooper^ 28 L. T. 496 ; 21 W. B. 732. 

9. BEmo- OH Premises during Prohibited 
Hours. 

Guests invited to Remain as Friends.] — P, 

gave a dinner to some friends at a licensed house 
kept by L. On the breaking np of P.’s party, 
L. invited nine of P.’s guests, including the 
appellant, to remain after the hour for closing, to 
partake of two bottles of claret at his, L.’s, expense. 
Upon an information charging these nine persons 
with being found on the premises during pro- 
nibited hours, the justices, though satisfied of the 
bona tides of the transaction, convicted them 
imder s. 25 of the Licensing Act, 1872, on the 
ground that the landlord, on the arrival of the 
hour for closing, could not convert them into 
“private fiiends,” for the purpose of their con- 
suming the wine so supplied to them by him : — 
Held, that the conviction was right. Corbett v. 
IlmgJi, 5 0. P. D. 50 ; 42 L. T. 185 ; 28 W. B. 
,430'; 44 J. P. 39. 

Private Friend Playing Cards for Money.] — 

A private friend of a licensed person boiiti fide 
. entertained by him after the hours of closing at 
his own expense within the Licensing Act, 1874, 

, s. 30, was playing cards for money on the licensed 
premises, and was convicted under the Licensing 
Act, 1872, s. 25, of being on the said premises 
, during the period they were required to be 
, closed : — ^Held, that the appellant was not on the 
premises in contravention of the provisions of 
the licensing acts with respect to the closing of 
licensed premises, and that the conviction must 
be quashed. Cooper v. Osborne, 35 L. T. 347. 

Evidence of Offence.]—?, was charged under 
^ s. 25 of the Licensing Act, 1872, with being 
unlawfully found on premises in closing hours. 
P. w^as seen to go into the premises, and in three 
minntes to come out again with a bottle of gin. 
The justices refused to convict P., because he 
was not “found on the premises ” : — Held, the 
justices were wrong, as the facts proved were 
equivalent to P. being found, or ascertained to 
,be, actually on the premises. Thomas v. Poivell, 
.57 J. P.329. 


10. Selling on Sundays. 

General Rule.]— The 11 & 12 Viet. c. 49, is not 
repealed by 17 it IS Viet. c. 79, or by 18 & H) 
Viet. c. 118, and it is, therefore, an offence to 
open a public-house on Sunday for the sale of 
beer thei-ein to persons not being travellers, before 
half-past twelve o’clock in the afternoon Reg. 
V. Senwr, 1 L. ic C, 401 ; 33 L. J., M. C. 125 ; 10 
Jnr. (N.s.) 547 ; 10 L. T. 428 ; 12 W. B. 749 : 9 
Cox, C. C. 469. 


The IS & 19 Viet. c. 118, fqqdies only to the 
afternoon service. Harris v. Jenn.^, 9 C. B. (N.s.) 
152 ; 30 L. J., M. C. 183 ; 3 L. T. 408 : 9 W. B. 36. 

Divine service on Sundays wa.s celelmited in a 
parish church, commencing at six p.rn., and ter- 
minating about eight p. m. The only other service 
in. the church on Sundays was in the morning : 
— PI eld, that the words “ usual hours of afteiTioon 
divine service,” . referred to the usual hours for 
the celebration of divine service in the afternoon 
as commonly understood, and therefore that a 
publican was not liable to a penalty for an offence 
against the tenor of his licence in keeping his 
house open between the hours of six and eight 
p.m., service performed during those hours being 
evening service, and not afternoon service. Reg. 
V. JJ., or Reg. v. Knapp, 2 

EL & BL '447 ; 1 G. L. B. 443 ; ‘22 L. J.. M. G. 
139 ; 17 Jur. 530 ; 1 W. B. 385. 

The proviso in 9 Geo. 4, c. 61, is repealed by 
the subsequent statutes on the subject ; and the 
act in force is 18 & 19 Viet. c. 118, which permits 
innkeepers to sell excisable liquors at all hours 
on the afternoon of Sunday, Christmas Day, or 
Good Ph-iday, except from between the hours of 
three and five, and after eleven p.m. Whitely 
V. Heaton, 3 H. A N. 143 ; 27 L. J., M. C. 217'; 
4 Jur. (N.S.) 120 ; 6 W. B. 419. 

Sunday — Meaning of.] — By s. 3 of the Licensing 
Act, 1874 (37 A 38 Viet. c. 49), “ All premises in 
which intoxicating liquors are sold by retail, 
wherever situate, shall be closed on Christmas 
Day and Good Friday, as if Christmas Day and 
Good I’riday were respectively Sunday. By s. 1 
of the Sunday Closing (Wales) Act, 1881 (44" A 45 
Viet. c. 61), all such premises are to be closed 
“during the whole of Sunday” : — Held, that the 
word “Sunday” in the Weish Act has only its 
ordinary meaning, and that a conviction under 
that act for unlawfully keeping open premises 
for the sale of intoxicating liquors on Christmas 
Day was bad. Forsdihe v. ChlgiiJmm, 11 Q. B. D. 
71 ; 49 L. T. 136 ; 47 J. P. 393. 

During Prohibited Hours — Evidence.] — Upon 
an information against a beerhouse-keeper for 
opening his house for the sale of beer before half- 
past twelve on a Sunday, it was proved by a 
witness that he went to the house on a Sunday at 
thirty-five minutes after eleven o’clock in the 
forenoon, and found the door closed, and having 
knocked he was admitted ; that he saw the 
defendant in the house, and went into the front 
parlour and found two persons there, who were 
lodgers ; that he went into the back parlour, in 
which there was a great deal of tobacco smoke, 
and the tables in the room were wet ; that he 
went thence immediately into the yard of the 
house, in which there are two privies, forming 
part of the premises ; that the door of one of the 
privies was open and the door of the other was 
shut ; that it was endeavouind to be closed 
against him, but he forced it open, and found 
two persons in the privy, both of whom were 
men of the town, living close by ; that one of 
these men had a pot in his hand which had beer 
in it with fresh froth on it, and that this man 
tried to make away with the pot and prevent its 
being seen, by putting it down the scat of the 
privy : — Held, sufficient evidence to support a 
conviction. Finch v. HlumlelL 5 L. T. 672. 

At twenty minutes before one o’clock a.m. on 
tSunday morning, the outer entrance-door of an 
alehouse was wide open, the bar, taproom and 
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parlour were likewise open, and in them were A man who goes to a place a short distance 
several men and women, some of whom \vere from his home, for the mere purpose of taking 
residents in the parish ; a man and three Women refreshment, is not a traveller ; but one who goes 
had a pint cup three-fourths full of beer before to an inn for refreshment in the course of a 
them, and the landlady was collecting the drink- journey, whether of business or of pleasure, and 
ing-cans. There was no evidence as to the actual whether on foot or otherwise, is a traveller, 
selling of beer after twelve o’clock on Saturday Taylor v. HwmpJtreys, 10 C. B. (N.S.) 429 ; 30 
night Held, that there was some evidence to L. 'j., M. C. 242 ; 7 Jur. (n.S.) 1288 ; 4 L. T, 514 ; 
justify a conviction for keeping the house open 9 W. E. 705. 

for the sale of beer before half-past twelve p.m. A person is a traveller if he is out in the pur- 
on Sundays. Smith Y. F«?oz‘, 6 L. T. 46. suit of health or pleasure, but not if he goes 

The evidence in support of an information abroad for the purpose of going to a pubiic- 
against a bemdiouse-keeper for opening his shop house ; and if the publican has reason to believe, 
on Sunday for the sale of beer before half- past when he supplies refreshment, that he is supply- 
twelve p.m, w’-as, that a little after midnight on ing a traveller, he ought not to be convicted. 
Saturday, the door of the house w^as closed, and Taylor v. Humphreys, 17 C. B. (N.S.) 539 ; 34 
all appeared quiet ; that a little after two on the L. J.. M. C. 1 ; 10 Jur. (N.S.) 1153 ; 11 L. T. 376 ; 
Siuiday morning, persons looking through the 13 W. E. 136. 

window saw a man drinking with the publican A person who has taken a ticket for a journey 
in the house, and that afterwards he let the man by railway at the usual time before the starting: 
out : — Held, that this constituted no evidence of of the train, is a traveller within the meaning of 
the otfence charged, inasmuch as it did not appear the 2 & 3 Viet. c. 47, s. 42. Fisher v. Howard,, 
but that the man was let into the house on the 34 L. J., M. C. 42 ; 11 Jur. (n.S.) 304 ; 11 L. T. 
Saturday, or that the house w'as open at all on 373 ; 13 W. E. 145 ; 10 Cox, C. C. 144. 
the Sunday before he was let out. Tewuaut v. A. w^eiit to the Victoria Station, Pimlico, on a 
Cumherlatid, 1 El. & El. 401 ; 5 Jur. (N.S.) 763 ; Sunday, and obtained a ticket to proceed by 
7 W. E. 161. ^ a train which was to leave the station at ten 

On an information for opening a pulJic-house minutes before one o’clock p.m. At twenty 
for the sale of spirits before half -past twelve p.m. minutes before one o’clock the refreshment- room . 
on Sunday, it appeared that the front door was at the station was open, and thereupon A., went 
open at twenty- two minutes past twelve on in, and was served with some fermented liquor : 
Sunday morning, and a policeman found in the —Held, that he was a traveller, and that no - 
commercial room four persons, one of whom was penalty was incurred. 1 h. 

a traveller ; there was a small quantity of spirits Persons arri ving by train at the railway station 
and w^ater in a glass, from which one of the distant a mile from the town in. which they 

persons had been drinking. The landlady was reside, and persons resident in the town who go 

sitting in the parlour. No spirits had been sold to the station for the purpose of meeting a train,; 
after twenty minutes before twelve o’clock on are travellers within 11 & 12 Viet, c." 49, s. L. 
>Saturday night : — Held, that there was no proof Peache v. Cohn an, 1 H. & E. 393 ; 35 L. J., M. C, 
that the house was open for the sale of beer, &c., 118 ; L. E. 1 C. P. 324 : 12 Jur. (N.S.) 273 ; 14 
before half-past twelve on Sunday afternoon W. E. 439. 

within 11 & 12 Viet. c. 49, and that the facts did If a licensed victualler in a rural district 
not warrant la conviction. Cates y. South, I L. T. opens his house on a Sunday before 12.30 p.m. 
365. for the purpose of supplying travellers with 

_ , refreshments, and receives persons who live in 

Eefreslment House.]— A licensed refreshment- neighbourhood, he is not liable to be con- 

house keeper, although he does not hold a wine victed ot opening hfe house for the sale of wine, 
licence, may not sell articles for consumption off gpi^ts, and other fermented liquors, unless it is- 
the premises on Bundays. Dufell v. Curtis, 35 gpewm that the persons living in the neighbour- 
L. T. 853. hood were supplied wdth refreshments to his 

Befreshment Houses in Wales — Sunday Clos- ^ „ . -ni i 

^ wTcxco wLxxxt^aj vxvo chai'ged before uisticcs with having: 

mg. -Ihe hours at which refreshment houses 

m A\ales must be closed are regulated by the ^ Sundays, before lialt-past twelre. He kept a, 
Lice^mg Act IhU, s 11 1 he Sunday Closing ,e£rcdunent-room oommmiicating with a railwar 

(Wales) Act. Ibhl,, 1, does not apply to such thereon as to the penal- 

L- J-) il. 0. -d, incurred in case of pei-sons not travellers- 
ij. 1. brfU ; 4:rf vv. i'h. •±11. having refreshment during prohibited hours ; he 

Sunday Closing (Ireland) Act— Boundary of li^-d ordered his servants" to ask persons if they 
excepted City.] — A public-honsc situate within were going by train ; eight persons were in the 
the parliamentary boundary of the city of Cork, I’oom within the prohibited time ; he had 
but outside the miinicipal‘boiin(hiry of the city, questioned six of them but his ser\mnt neg- 
does not come within the exception contained in locted to question two who came in during his 
s. 1 of the Sale of Liquors on Buiiday (Ireland) absence; of the persons, ^mr were 

Act, 1878, excepting Cork and certain other atranprs who ^ent oil by tram which started 
cities from the opcAition of the act. and it is shortly after their cntcTuig the 
therefore an offence against the act to sell resided about a qixarter or half a mile off, and 
liquors on Buiiday in such public-house. Juwu^ three of them took tickets and went by the 
y Kidney 4 L E Ir 597. tram, whilst the fourth had accompanied his son 

' ‘ *’ ' ' ‘ who went by it. The justices convicted 

Bona fide Traveller— Who is.]— To constitute Held, that the conviction was wn*ong. Copley v. 
a traveller, within 18 & 19 Viet. c. 118, s. 2, it is Burton, 39 L, J., M, C. 141 : L. E. 5 0. P. 489 ; 
not necessary that the party should be journeying 22 L. T. 888. 

on business. Athinsou v. Sellers, 5 C. B. (N.S.) A. walked on a Sunday to a spa two and a 
442 ; 28 L. J., M. C. 12 ; 5 Jur. (N.S.) 21. half miles distant from his residence for the 
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purpose of clrinldng the mineral waters there | sale of beer before half-past twelve p.m., the 
for the sake of his health, and was supplied with same not being as refreshments for travellers, 
ale at an hotel at the spa before half-past On appeal against a conviction on this intorina- 
twelve o’clock in the aftemoon Held, that A. tion — Held, that it was not necessary, es^tecialh 
was a traveller within the exception in s. 1 of since 11 & 12 Yict. c. 43, s. 14, to give evidence 
11 & 12 Viet. c. 49. Peploio Y. Eiohardson, negfxtiYiug the exemption as to traveilers, 
L. R. 4 C. P. 168 ; 17 W. R, 410. introduced in s. 1 of 11 & 12 Viet. c. _49, and 

The appellants arrived at the town of M. on a negatived on the face of the infonnatioii, but 
Sunday morning during closing hours, having that it lay upon the defendant to bring hiinstilf 
driven from a tovm. twenty miles distant. They within the exemption. TigmmdY. ikimhedand, 
went to a public-house and dined there. Some 1 El. & El. 401 ; 7 W. R. 601. 
hours afterwards they entered another public- If a person licensed to sell intoxicating licpiors 
house in the same town during closing hours and on his premises supplies persons witliin the 
were supplied with refreshments there* The hours prohibited by the Licensing Act, s.^24 
appellants having been convicted niider s. 25 of (repealed), the onus lies iipon him of sliewing 
the Licensing Act, 1872, of being found on the that the persons so supplied are bona fide 
latter premises during closing hours: — Held, travellers. MoheHs v. ITuniphreys^ If* *■^•5 
that they were “bona fide travellers” within the M. C. 147 ; L. R. 8 Q. B. 483 ; 29 L. 1\ 387 ; 21 
meaning of s. 25 when they entered the second W. R. 885. St‘e now s. 10 of 37 k 38 Viet. c. 49. 
public-house, notwithstanding that they had 

already been served as such at the first house, goig gf Liauor to be Consumed off the 


Sale of Liquor to he Consumed off the 


and that the conviction must therefore be Premises.]-— A licensed person is not entitled, 
quashed. Oldham v. Sheashy, 60 L. J., M. C. jp of fPo Licensing Act, 1874, to sell 


81 ; 55 J. ,P. 214. 


intoxicating liquor during prohibited hours to a 


A man left his home on a Sunday morning i^ona fide traveller to be consumed off the 
and walked three-quarters of a mile to a raihvay pcensed premises. Mountifidd v. Ward, 66 


station, and thence took the train to another 246 ; [1897] 1 Q, B. 326 ; 76 L. T. 


station about two and a half miles ofi, wirere he 202 •*’ 45 W*. R. 288 • 18 Cox C. C. 515 ; 61 J. R. 
was employed as a porter. He afterwards left 21(3 ’ * ' ’ ’ 


the station and wmlked to certain licensed 
premises, w^here he w^as served with beer. The 
licensed premises w'ere less than a mile from the 


Evidence to Support Conviction.] — K police- 
man found some excursionists and some persons 


.station where he w-as employed, but more than ^ ,.^3 

three miles ^from his residence :-Held that he {^^bidden houi-s on Sunday. The manager of 


, A jc 1 . n .,1 • 7 A lui uiuucil iluUJ-Ss uu v;;) uut.ui y . wi. 

rras a bona fide travel er within s 10 of the ^ 1 ^ 3 ^ ^. 3=3 

fisV^r ’4 l.-R - excursionists, to his hnowledge no one was 

IQ B 4!) ; o R. 86 ; 68 L. T. 88 ; 41 W. R. loS , refreshments wdm had not a ticket. 

■ A bka fide traveller is one who travels three asked alUf tliey had ticket. Upon the 


miles for business or pleasure and does not - y standing that person 

therefore, include a_pei-son_who travels that n., exem.s,-nrn'st°hut,. seeiU the 


[policeman naming one of the persons before 


.distaTo^kvSh the olJieTt of he was not an excursionist, buV.eem^^^ 

Pem V. Alexattder, 62 L. J., M. C. 65 ; [1893] °P™’ n 1* fr, ^ rf tht 

1 Q. B. 522 ; 6 R. 251 ; 68 L. T. 365 ; 41 IV. R; fn ’ ^ • t A V 

.392 ; 17 Cox, C. C. eio ; 57 J. P. lis. S. P., the Licensing pt, 1^'2,_ was 

P«rfer V. P.4, [1896] 2 Ir. R. 404. evidence. 11 att v. Olenute,-, 


Onus of Proof.] — The burden of proving 

that a person is not a traveller is on the informer, 
Taylor v. Humphrey si, 17 0. B. (n.s.) 539 ; 34 
L. J., M. C. 1 ; 10 Jur. (N.s.) 1153; 11 L. T. 
376 ; 13 W. R. 136. 

The lawr that upon an information against a 
beerhouse-keeper for opening his house on 
Sunday for the sale of beer within the hours 
prohibited by 11 & 12 Viet. c. 49, s. 1, except as 
refreslment for travellers, the burden of proving 
that persons drinking in the house are not 
travellers, is upon the informer, — is unaffected 
by 32 k 33 Viet. c. 27. JSJorqayi v. Hedqer^ 40 
L. J., M. C. 13 ; L. R. 5 C. R. 485. 

Upon a complaint against a keeper of an ale- 
house under 2 k 3 Viet. c. 47, s. 42, for keeping 
his house open for the sale of wine, spirits, &;c., 
“before one o’clock on Sunday afternoon, the 
same not being for the refreshment of travellers ” : 
— Held, that, notwithstanding s. 14 of 11 & 12 
Viet. c. 43, the complainant w^as bound to prove 
affirmatively that the persons supplied were 
not travellers. Hmis v, Serase, 38 L. J., M. C. 
79 ; L. R. 4 C. R. 172 ; 19 L. T. 789 ; 17 W. R. 
411. 

An information was laid under 11 & 12 Viet, 
c. 49, s. 1, against a licensed beerhouse-keeper, 
that he, on a Sunday, did open his house for the 


Scienter and Belief.] — A public-house 

keeper being summoned at petty sessions for 
keeping his premises open on Sunday for the sale 
of intoxicating liquor, the magistrates, after 
stating in open court that they found on the 
evidence that persons supplied wnth drink at the 
premises on the occasion in question wmre not 
bona fide travellers, convicted the defendant. 
The conviction did not upon its face negative 
the existence of a belief by the defendant that 
the purchasers w’ere bona fide travellers, nor the 
taking by him of reasonable precautions to ascer- 
tain wdiether they were so ; and it appeared by 
affidavit that the magistrates, though required 
by the defendant to find these questions, refused 
to give any further reasons for their decision ; 
but that they had, in fact, unanimously decided 
both points against the defendant before making 
their decision in the case. Upon motion for a 
certiorari, held, that the conviction should stand. 
Beg. V. Dublin JJ., 8 L. R., Ir. 274. 


Calculation of Distances— Public Thorough- 
fare, what is.] — In calculating the distance from 
one place to another by the nearest public 
thoroughfare, for the purpose of determining 
whether the definition of a bona fide traveller in 
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37 & 38 Viet. c. 40, the Licensing Act, 1874, s. 10, 
is satisfied, it is’ proper to measure it across a 
navigable estuary where there is a public ferry 
which can be used by any person on payment of 
n toll. Coulbert v. Trolis^ 45 L. J., M. 0. 7 ; 1 
■Q. B. D. 1 ; 33 L. T. 340 ; 24 W. K. 41. 

By 37 & 38 Viet. c. 49, s. 10, a person shall not 
be deemed a bona fide traveller unless the place 
where he lodged the preceding night is at least 
three miles f rom the place where he demands to 
be supplied with liquor, such distance to be cal- 
culated by the nearest public thoroughfare. C.’s 
licensed house was on the opposite shore of the 
Southampton Water from the town, and was 
■distant from the to\vn by water over a mile, and 
by the nearest road eight miles. There is an 
ancient ferry from the town appurtenant to the 
house, and a toll is also paid to him by all persons 
landing from boats not belonging to him. The 
persons supplied with refreshment had lodged 
the night before in the town, and had crossed the 
water in their own boats : — Held, that the 
, Southampton water was a public thoroughfare 
within s. 10 ; and a conviction that C. had sup- 
plied refreshments at prohibited hours to persons 
not being bona fide travellers was right. Ih. 

A navigable arm of the sea, though not crossed 
by a ferry, is a public thoroughfare within the 
meaning* of s. 28 of the Licensing (Ireland) 
Act, 1874 (which corresponds to s. 10 of the 
English Licensing Act, 1874). Parlier y, 
;[1896] 2 Ir. E. 404. 


11. Selling at Unlicensed Place. 

Sale at Customer’s Premises.] — P. held a 
license for the sale of beer by retail at 11, Stanley 
Btreet, Burnley, such beer to be consumed off the 
premises. A person in his employ was in the 
habit of calling on a customer for orders, and 
■delivered the beer ordered by the customer the 
week following that in which the order was 
given. The beer was delivered in a jar, and 
paid for by the customer at her house. There 
was no mark on the jar to distinguish it from 
those ordered by other customers : — Pleld, that 
this was a sale off the licensed premises, and that 
P. had committed an offence within s. 3 of the 
Licensing Act, 1872. Stretch v. White (25 J. P. 
485) dissented from. Plotts v. Caniphell, 64 
L. J., M. C. 225 ; [1895] 2 Q. B. 229 ; 15 E. 493 ; 
73 L, T. 344 ; 43 W. E. 634 ; 59 J. P. 502. 

The appellant held a licence, under the Beer- 
house Act, 1830, and the acts amending the same, 
ior the sale of beer by retail at B., to be consumed 
off the premises. H., a customer of the appel- 
lant, residing at A., signed a postcard at A., 
addressed to the appellant at B., and the postcard 
was posted at A. The postcard contained an 
order for six pints of ale, and also contained the 
■words, ‘‘ I assent to the appropriation by you to 
this order at ^mur brewery of goods of the above 
description, and in a deliverable state.” One of 
the appellant’s travellers filled up his cart with 
goods in execution of orders from A., amongst 
w^hich was a coop or box containing six bottles 
of ale for K. and six bottles of beer for another 
customer. One only of the six bottles for N. 
had a written label on it containing the words, 

Mr. N., H. Street, six pints of ale,” but the 
other five bottles were placed near the one which 
was labelled. Of the six bottles for the other 
customer one only was labelled for him. The six 
bottles for N. were delivered to and paid for by 


him at A. Upon an information against the 
appellant, under s. 3 of the Licensing Act, 1872, 
for selling beer at A., where he was not autho- 
rised to sell the same, the Justices convicted the 
appellant : — Held, that the sale took place at 
B., and that the convictipn must therefore be 
quashed. PlettsY. Campbell (supra), distinguished, 
PlettsY. Beattie, m L. J., M. 0. 86; [1896] 1 
Q. B. 519 ; 74 L. T. 148 ; 18 Cox, 0. C. 264 ; 60 
J. P. 185. 

Husband of Licensed Person taking Spirits to 
XTnlicensed House to be Bafided for.]— The appel- 
lant, Mrs. S., a married woman, who had a licence 
to sell intoxicating liquor, wm convicted under 
the 3rd section of the Licensing Act, 1872, of 
selling intoxicating liquor at a place where she 
was not authorised by her licence to sell the same. 
The husband of the appellant was about to be 
called as a witness for the respondent, but it was 
objected that he was not a competent, or if 
competent, not a compellable witness, and the 
objection was allowed. Evidence, however, was 
given by a constable of a statement made to 
him by the husband, in the wife’s presence, to 
the effect that, “ on the 24th December, 1883, he 
took spirits from the licensed house of the 
appellant to the house of one B. ; the drink was 
then raflded for, and he was present during the 
raffle ; the money was put in a basin on the 
table, and it was afterwards brought to the inn 
and put on a table there ; one or other of them, 
the landlady or the husband himself, took it 
from the table ; during the time of the raffle he 
took some spirits up to B.’s house ; he took it 
all.” Other witnesses proved that the liquor 
brought from the appellant’s house by her 
husband was raffled for at B.’s house, the 
husband himself being present at the time. The 
justices convicted the appellant of selling the 
liquor at B.’s house : — Held, that what took 
place at B.’s house was a transaction in the nature 
of a sale within the meaning of s. 62 of the 
act, and, that, as the appellant was a competent 
witness, and did not contradict the statement 
made by her husband, there _was sufficient 
evidence to support the conviction. Seager v. 
White, 51 L. T. 261 ; 48 J. P. 436. 

See Sale without Licence, B. 2, supra, col. 
401. 

12. Othee Offences. 

Fraudulent Agreements.]— The carrying on by 
A. of the business of retailing beer in a public- 
house in the name and by the agency of B., the 
person licensed by the magistrates, is not a fraud 
on the licensing system. Broolier v. Wood, 3 
& M. 96 ; 5 B. & Ad. 10.52 ; 3 L. J., K. B. 96. 

An agreement entered into for the purpose of 
enabling a person to sell beer and spirits without 
a licence is illegal, a licence being required for 
the protection of public morals. Bltcliie v. Smith, 
6 C. B. 462 ; 18 L. J., 0. P. 9 ; 13 Jur. 63. 

Against Police Begulations — Form of Con- 
viction.] — By 4 & 5 Will. 4, c. 85, s. 2, every 
person applying for a licence to sell beer or cider 
by retail to be drunk on the premises must 
annually deposit with the excise a certificate of 
good character, signed by six householders. By 
s. 8, a penalty is imposed upon summary convic- 
tion on any person who shall in such certificate 
certify any matter' as true, knowing the same to 
be false. Other sections impose a duty on excise 
licences for selling beer, and relate to the revenue 
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of the excise. By 11 & 12 Viet. c. 43, s. 17,' 
summary coiiYictions may be drawn up in a 
short “form. But, by s. 35, nothing m the act 
shall exteucl to any proceedings under or by viitue 
of any of the statutes relating to the I'ejenue ot 
excise. A conviction under s. 8 of 4 & 5 V\ lii, 4, 
c. 85 for an oifence against s. 2 was drawn up 
in the form given by 11 & 12 Viet. c. 43 Held, 
that the conviction, which was for an 
against a police regulation in s. 2, was sumcient, 
although there were in the statute other sections 
relating to the revenue of excise. Beg.wBalieweU, 

7 El. & Bl. 848 ; 26 L. J., M. G. 150 ; 3 Jur. (N.s.) 
1003 ; 5 W. B. 655. 


Refusing to Admit a Constable,] A. was 

licensed to sell beer, to be consumed in his 
dwelling-house, and in the premises thereunto 
belonging. Next to his house was a yard, and at 
one side of the yard, adjoining to, but not under 
the same roof, was an outhouse used as a cellar 
He refused to admit a constable into his outhouse 
when required to do so : — Held, Hiat an onence 
had been committed under 4 & 5 w ill. 4, c. bo, 
s 7. Bed. V. Tdtt, 30 L. J., M. C. 177 ; / Jur 
(N.S.) 630 ; 4 L. T. 306 ; 9 W. B. 663. 

Held, also, that the penalty for a second ohence 
is suspension of the licence, and that a pecuniary 
fine cannot be added. Ih. 

Excise Licences only.]— The respondent, 

being a person duly licensed as a dealer in spirits 
in England under 23 k 24 Viet. c. 114, s. 195, and 
holding an additional excise licence authorising 
him to sell by retail, in any quantity not less than 
one reputed quart bottle, at a shop, spirits not to 
be drunk or consumed on the premises, under 
24 & 25 Viet. c. 21, s. 2, refused to admit the 
respondent, a constable, who demanded to ^ntei 
the appellant’s premises in pursuance ot s. lb ot 
the Licensing Act, 1874. Upon complaint by the 
appellant, justices refused to convict the respon- 
aent Held, upon a case stated, that s. 16 ot 
the act of 1874 applies only to premises in 
respect of which a licence, as defined by the 
LieWsing Act, 1872, s. 74, has been granted and 
s in force, and not to the respondent’s premises, 
which were required to be licensed by the excise 
only, and that the justices were right. Havrmn 
y. McrMeel, 50 L. T. 210 ; 48 J. B. 469. 

Hot admitting Police— Wife’s authority.] 

— C., a licensed publican, was summoned for 
unlawfully refusing to admit a constable con- 
trary to s. 16 of the Licensing Act, 1874. The 
constable had been in the house twenty minutes 
previously, hut, hearing a noise, desired to enter 
again. C.’s wdfe was standing at the door, and 
being irritated, told the constable he should not 
go in till he had heard her opinion of him. The 
constable then wont in and found C. serving 
customers, and made no complaint of the refusal. 
C.’s wife had no general authority to manage the 
house, and was never told by C. not to admit a 
constable Held, that C.’s conviction could not 
ho sustained, there being no evidence that he 
or any manager of his had refused adrnission. 
Caswell V. Ihtndred House JJ.^ 54 J. P. 87. 

Intention of Constable.] — S., a police 

constable, within the hours of closing on Sunday, 
knocked at the door of a public-house, and 
demanded entry, the sole reason given being that 
he wanted to visit the house. He was told there 
was no one inside and the door being locked he 


was refused entry. In point of fact the con- 
stable’s object was to inspect all the licensttl 
houses to prevent or detect ^ofiences, but he hm 
no special ground of suspicion : — Held, that me 
conviction could not be set aside it the justices 
were satisfied as to the bona fide intention ot the 
constable to prevent violation ot the act. lieg. 

A police constable is not en tit led, nndei 
o 16 of the Licensing Act, 1874, to demaiul 
admittance to a private room on licensed 
premises merely upon the gTOiind that ho de^lres 
to prevent or detect any violation €)f the pio- 
visions of the Licensing Acts, 1872 and lb < 4. In 
order to support a conviction of a licensed per- 
son for refusing to admit a constable to siich a 
room, there must be some evidence alfording a 
reasonable ground for siii)posing that a breach 
of the law is taking place or^ is about to take, 
place there. Buneau v. IJo wdltig ^ <)i> L. J., Q. B» 
362 ; [1897] 1 Q. B. 575 ; 76 L. T. 294 ; 45 W. B„ 
383 ; IS Cox, C. C. 527 ; 61 J. P. 280. 


Sale of Liquors in Unmarked Measure.]— By 

the Licensing Act, 1872, s. 8, all intoxicating 
liquor which is sold by retail, and not in cask or 
bottle, and is not sold in a quantity less than 
half a pint, is to be sold in measures marked 
according to the imperial standartls. A publican, 
being asked for a pint of beer by a customer, 
went into an inner room, where he drew the beer 
into a marked measure and poured it into a jug, 
which he then brought into the room where 
the customer was sitting and handed to him. 
The customer could not see the beer drawm, 
and never saw it while in the measure. The 
publican having been convicted of an offence 
under s. 8 -.—Held, that the sale was not complete 
until the beer was handed to the customer, that 
the beer was not sold in a marked measure as 
required by the statute, and that the conviction 
was right. Addif v. Blake, 19 Q. B. I). 478 ; 56 
L. T. 711 ; 35 W! B. 719 ; 16 Cox, C. C. 259 ; 51 
J. P. 599. 

A customer asked to be served with a “blue 
of beer on licensed premises, and the publican 
handed him a vessel or blue containing beer,, 
saying, “ That is two-pennyworth.” An inspector 
of weights and measures tested _ the blue, and 
finding it contained one-third of a quart, there 
being no imperial measure answering to one- 
third of a quart instituted proceedings against 
the publican under s. 8, and a conviction ensued : 
— Held, that the conviction must be affirmed. 
Bayne v. Thomas, 60 L. J., M. C. 3 ; 63 L. T, 
456 ; 39 W. B. 240 ; 17 Cox, G. C. 212 ; 54 J. P. 824. 

Publican— Obligation to Supply Reasonable 
Refreshment to all comers.] — Per Holmes, J. : 
A publican is under no legal obligation to supply 
reasonable refreshment to all comers, but his 
refusal to do so may be a matter for the licensing 
justices to consider. Beg. v. Anmtgh JJ., [1897] 
2 Ir. B. 57. 


F. CONVICTION AND PUNISHMENT BY 
JUSTICES. 

1. Conviction. 

Jurisdiction — ^Venue.]— Justices of a county, 
under 18 k 19 Viet. c. 118, have jurisdiction to 
hear an offence of Sunday trading during the 
prohibited hours against a beer retailer, and it is 
not necessary to allege that they are justices 
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acting in and for the petty sessional division. 
Reg. Y. Sliatv, infra. 

The jnrisdiction to convict of the oSence of 
using a false certificate for the purpose of 
obtaining a licence to retail beer, is in the justices 
acting in and for the places where the offence is 
committed. Req. v. Waghont, 1 El. & Bl. 647 ; 
22 L. J., M. C. 6u ; 17 Jur. 785 ; 1 W. B. 179. 


Second Offence.]— In August, 1869, a beer- 
house keeper was convicted of keeping her house 
open for the sale of beer on Sunday, before half- 
past twelve o’clock in the day-time. On the 6th 
October, 1869, she was convicted for refusing to 
admit a constable to her premises : — Held, that 
the justices had power, under 32 & 33 Viet. c. 27, 
s. 17, to treat this as a second offence, and under 
4 & 5 Will. 4, c. 87, s. 7, to order that she should 
be disqualified from selling beer, &c., by retail, 
for the space of two years. Short, Rx parte, 
39 L. J., M. C. 63 ; L. R. 5 Q. B. 174 ; 22 L. T. 
94. 


Search Warrant for Licensed Premises.] 

— Complaint having been made under s. 11 of 
the Betting House Act, 1853, a search warrant 
was issued thereunder, and certain licensed pre- 
mises searched by the police : — Held, that the 
justices had jurisdiction to issue tiie warrant in 
respect of licensed premises : and that the powers 
of the police uiKler such warrant were not 
restricted by the words of the section, “ all such 
persons found therein,” to all such persons as 
were actually engaged in contravening the Bet- 
ting House Act, or in aiding and abetting the 
contravention thereof. Anderson v.' Hume, 46 
J. P. 825. 


Proceedings — Validity of Indictment.] — An 

indictment alleged that K. was licensed to sell 
beer by retail on the premises ; that he was duly 
summoned to appear before justices acting in and 
for a county to answer an information and 
complaint for selling beer in his house during the 
prohibited hours on a Sunday ; that he appeared 
at the petty sessions ; and that the defendant 
appeared as a witness for him, and committed the 
alleged perjury. At the trial it appeared that a 
polioeman reported the case to his superintendent, 
who went to the clerk of the justices and narrated 
what the policeman had said, whereupon the 
clerk filled up a- blank summons against K. The 
superintendent took the summons to a justice, 
who read it and signed it without further inquiry, 
and the summons was served on K. K. appeared 
in pursuance of it, and called the defendant as 
his witness : — Held, that it was not necessary on 
the trial of the indictment to prove that an 
information was laid as the basis of the summons. 
Reg. V. ShaiD, 11 Jur. (N.S.) 415 ; 12 L. T. 470 ; 
13 W. E. 692 ; 10 Cox, C. C. 66. 


day prohibited by an order of justices, and fining 
the party charged in a single penalty for “ the 
offence,” is bad, as it charges three distinct 
offences. Neioman y. Be)idi{slie,2 B. & D. 340 i 
lO A. &E. 11; 8L. J., M. C. 58. 

In a conviction under 11 Geo. 4 & 1 Will. 4, c. 
64, s. 13, and 4 &; 5 Will. 4, c. 85, awarding 
penalties against a publican for p)ermitting dis- 
orderly conduct in his house, it is not necessary 
to state that the house was in the division for 
which the justices acted. Wray v. Tolte, 12 
Q. B. 492 ; 3 New Sess. Gas. 290 ; 'l7 L. J., M. C. 
183 ; 12 Jur. 936. 

It need not be averred in such conviction that 
the penalty was proceeded for within three 
calendar months next after committing the 
offence. Ih. 

It is sufficient in such conviction (being sub- 
sequent to 4 & 5 Will. 4, c. 85), and in a warrant 
founded on it, to allege that the publican, being 
a seller of beer by retail, and licensed to sell the 
same by retail, to be drunk and consumed in and 
upon his premises, under the provisions of the 
statutes in that case made and provided, per- 
mitted, Ac., against the tenor of the licence 
granted to him under the provisions of the said 
statutes, and contrary to the form of the said 
statutes, without further pointing out the statutes; 
and the mention of “ statutes ” (not statute) is 
correct. Ih. 

The charge in such conviction of permitting 
“drunkenness and other disorderly conduct” 
against the tenor of such licence, not naming the 
parties wdio were permitted to misbehave, nor 
stating the terms of the licence, is not too vague, 
nor is the charge double. Ih. 

In such conviction the words “this being 
adjudged to be his second offence against the 
provisions of the aforesaid statutes ” are a suffi- 
cient adjudication on that point, under s. 13 of 11 
Geo. 4 & 1 Will. 4, c. 64, without further shewfing 
the nature of the first offence. Ih. 

The justices having awnrded a penalty of lOZ., 
one moiety, after deducting costs of conviction, 
to the use of A., and the other moiety, after 
deducting the costs as aforesaid, to the use of B. : 
— Held, that the penalty was well imposed, and 
the adjudication not made bad by the avvard of 
costs. Ih. 

A conviction under 4 &; 5 Will. 4, c. 85, s. 8, for 
signing a false certificate to enable a person to 
obtain a licence for the sale of beer, drawn up 
according to the form in Sched. 1. (1) to 11 & 12 
Viet. c. 43, is valid. Reg.Y. Raheivell, 7 El. & BL 
848; 26 L. J., M. a 150 ; 3 Jur. (N.S.) 1003 ; 5 
W. E. 60,5. 


Validity of Convictions — Necessary Forms.] — 

A conviction for keeping open a beer-house, at 
times pj-ohibited by the order of justices, under 
11 Geo. 4 & 1 Will. 4, c. 64, and 4 & 5 Will. 4, 
c. 85, is bad, if it omits to aver that the justices 
made such an order, and to state the particular 
time at wffiich the beer-house wus so kept open. 
Xewman v. Ilardmicli, 3 N. & P. 368 ; 8 A. & E. 
124 ; 1 W. W. A H. 284 ; 7 L. J., M. C. 101 ; 2 
Jur. 493. 

A conviction under 11 Geo. 4 & 1 Will. 4, c. 64, 
and 4 A 5 Will. 4, c. 85, for keeping a house open 
for the sale of beer, and selling beer, and suffer- 
ing it to be drunk on the premises, at a time of 


2. Penalties. 


By whom Eecoverahle.] — By 11 Geo. 4 & 1 
Will. 4, c. 64, s. 15, penalties are recoverable 
upon the information of any person before two 
justices, acting in petty sessions, in and for the 
division and place in viffilch the house is situate 
wffiere the offence was committed. Reg. v. Raw- 
Uns, 8 Car. & P. 439. 


To whom Payable.] — When justices of a 
borough, which has a separate commission of the 
peace, but not a separate court of ciuarter ses- 
sions, in the exercise of their summary juris- 
diction, impose penalties for offences against 
the general law, they act for the county, and the 
penalties must, under 11 & 12 Viet c. 43, s. 31, 
be paid over by their clerk to the treasurer of 
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the county or place to the quarter s^sions o£ 
which the appeal from their decision lies : and 
it makes no difiercnoe that the borough has a 
separate commission of the_ X 

38 L. J., Ex. MO ; L. E. 4 Ex. 292 ;■ 20 

^ The" 24 '& 25 Viet. c. 75, s. 4, which declares 
that in 9 Geo. 4, o. 61, the words “county or 
place” include any borough having a sepaiate 
commission of the peace, though not a sepaiate 
court of quarter sessions, only appli-es to tne 
power of granting and fUMrawing 
contained in that act, and does not affect the 
application of penalties fixed s. 26. Ib. ^ 

A penalty imposed- under 9 Geo. d, c. 61, s. 26, 
•by iusticcs for a borough which, has a commis- 
sion of the peace, but no court of quarter ses- 
.sions, is payable to the treasurer of the cminty 
in which such borough is situate, and not to the 
treasurer of the borough on account of the 
borough fund. y Dale, I Gem’S. C. 0 .37 ; 

22 L. J., M. 0. 44 ; 17 Jnr. 4 / ; 6 Cox, C. C. 93. 

Imprisonment on Kon-payment— Order Ultra 

yires Distress.] — The Summary Jurisdiction 

Act. 1879 (42 43 Viet. c. 21, sub-s.J, 

docs not apply to the Licensing Act, 18/ 2 (do cX 
36 Viet. c. 94), s. 3, sub-s. 1, s. 51, sub-s. 2, so as 
to give justices jurisdiction to order imprison- 
merit for non-payment of a penalty exceeding oo. 
s, 3 without first ordering a distress. Bj 
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will not suffice. Ofoss v. W edtS: 13 C. B.^(]n.s.) 
239; 32 L. J., H. C. 73 ; 9 Jur. (N.s.) //6; i 
L. T. 463; 11 W. B. 210. 


under s. 3, without first ordering a distress. By 
the Licensing Act, 1872, s. 2, an unlicensed person 
■selling intoxicating liquors is liable to a penalty 
nr to imprisonment : — Held, that a conviction 
imposing a penalty exceeding 5Z., and, iir detault 
of nay merit, imprisonment, was bad. Clew^ In 
re, 51 L. J., M. b. 140 ; 8 Q. B. D. oil ; 46 L. 1. 
482 ; 30 W. B. 704 ; 46 J. P. 584._ ^ 

By the Licensing Act, 1872 (35 & 36 v ict. c. 
■94), *s. 3, a person who sells beer without a licence 
is liable for a first ofience to a penalty of 50/-. or 
imprisonment with or without hard labour for a 
month. By s. 51, where a court of summary 
jurisdiction has ordered a distress to be made in 
default of payment of a penalty, the court may 
order, in default of the said sum being paid as 
directed, that the person liable to pay the same 
•.shall be imprisoned for a period not exceeding 
six months in cases where the penalty amounts 
to 50Z. B. was convicted before justices ^for 
selling beer without a licence, and fined 50^. 
He confessed himself unable to pay, and was 
iorthwith committed by the justices to prison 
for six months without any distress having been 
made Held, that the justices had exceeded 
their jurisdiction, inasmuch as the issue of a 
warrant of distress was necessary in all cases to 
make s. 51 applicable. Brown, Bx parte, 47 
Jj. J., M. C., 108 ; 3 Q. B. D. 545 ; 38 L. T. 682 ; 
26 W. B. 757. 

Distress Warrant, Form of.]— It^ is no objec- 
tion to the warrant of distress that it ordered the 
money levied to be paid to the justices, in order 
that they might dispose of the same as directed 
by the conviction. Wray Y. Tohe, 12 Q. B. 492 ; 
3 Hew Sess. Gas. 290 ; 17 L. J., M. C. 183 ; 12 
Jur. 936. 


Indorsement on licence,]— A., being the 

owner of a licensed public-house, was on ihe Jrd 
of June, 1879, convicted of an offence against 
the licensing acts, which conviction was direcitea 
to be endorsed on his licence, and again, on t he 
18th of October, 1881, he was convicted ot a 
similar ofience, and the conviction was ordered I 
to be recorded on his licence. A., m the iisuai 
manner, received a renewal of his ].icence on tlic 
10th of October, 1882, and the renewal being 
always in the form of a new licence, and tiic. oui 
licence being given up, there were no convictions 
actually recorded on the licence he then received. 
On the 17th of October, 1882, A. was again ciun 
victed of an offence against the Licensing At*t, 
but the magistrates did not direct the conyictinn 
to be indorsed on the licence after this last 
conviction. A. continued his business as a 
publican, and the police issued a summons 
against him for selling intoxicating liquors 
without a licence, and the magistrates convicted 
him on the ground that the conviction ot^ the 
17th of October, 1882, had caused a forfeiture 
of the licence. On an application by A. tor a 
certiorari -.—Held, that, in order to work a for- 
feiture of a licence, it was not iiecessaiy that the 
justices should direct the third conviction to 
be recorded on the licence, nor that the three 
convictions should he made within the. sanye 
licensing year. Bey. v. »A/., 12 L. B., Ir. 16/ . 


Of Liquors kept for Illegal Purposes.]— Where 
liquors kept for unlawful sale have been seized 
under 33 & 34 Viet. c. 29, s. 15 (repeirled), the 
justices cannot order them to he sold without 
giving the person, upon whose premises they are 
seized, an opportunity of being heard, and of 
shewing that' the seizure was wrong, and that 
the sale ought not to take place. ' 

41 L. J., M. G. 22 ; 25 L. T. 591 ; 20 W. B. 248. 


3. Fobfeitxjre. 

Of Licence.] — The justices are not warranted 
' in adjudicating a forfeiture of the licence 
without legal proof of a former conviction ; a 
mere reference to the records of the petty ses- 
sions where former convictions were entered. 


4. Appeals. 

Conviction of Tenant— Forfeiture of Licence- 
Application by Owner for Licence Beftisal 
Eight of Appeal.] — The appeal clauses of ]) Geo. 4, 
c. 61 (the Intoxicating Liquors Licensing Act, 
1828), are incorporated in 37 & 38 Vict.c. 49 (the 
Licensing Act, 1874), s. 15, and therefore when 
the licence of a public-house keeper is forfceited 
by conviction under 35 A 36 Viet. c. 94, s, 9, and 
the owner of the premises duly applies under 37 
& 38 Viet. c. 49, s. 15, to special sessions for a 
licence and it is refused, he has ajight of ap])cal 
to quarter sessions. Beg. or JVewfon v. B/'.sf 
B.UU>ig JJ., 52 L. J,, M. C. 99 ; 11 Q- B. D. 417 ; 
48 J. P.149. 

Appeal hy Owner— “ Person aggrieved 

— Eecord of Conviction on Licence.]— Where a 
licensed person is convicted of an offence under 
the Licensing Acts, 1872-74, and the justices 
direct the conviction to be recorded, on his 
licence, the owner of the licensed premises, who 
was not and could not have been a party to the 
proceedings before the justices, is not a “person, 
aggrieved” within s. 52 of the act of 18/2, and 
has no right of appeal against the order. Beg, 
V. Aiidorer JJ., 55 L. J., M. 0. 143 ; 16 Q. B. D. 
711 : .5.0 T.. T. 23 : 34 W. B. 456 50 J. P. 549. 


469 • INTOXICATING LIQUORS— Cont'icfion and Pimishment. 470 


Notice of — To wliom.] — On an appeal against 
a conviction of two justices under 9 Geo. 4, c. 61, 
notice must be given to both the justices who 
appear to have made the conviction, lleg. v. 
OhesJilre JJ., 3 F. & D. 23, n. ; 11 A. & E. ’l39 ; 

9 L. J., M. C. 89. 

Sufficiency of.]-~~C. was convicted by 

justices of the Cinque Forts, sitting at Kamsgate, 
for being found drunk, under the Licensing Act, 
1872 (35 & 36 Viet. c. 94), s. 12, Five days 
afterwards he served upon the cleik to the 
justices, sitting at Eamsgate, a notice of appeal, 
purporting to be in accordance with s. 52, sub-s. 
2, but addressed generally to the justices of the 
Cinque Ports, and the respondent. Neither of 
the justices who heard the complaint received 
any notice of appeal. The recorder at quarter 
sessions held the notice bad, and did not proceed 
on the merits. He' granted a case, however, as 
to the sufficiency of the notice of appeal : — 
Held, that this was not notice to the court of 
summary jurisdiction of the appellant’s intention 
to appeal within the words of sub-s. 2 of s. 52, 
and that the recorder was not bound to hear the 
case on the merits, if he considered he had no 
jurisdiction. Curtis v. Buss, 47 L. J., M. C. 35 ; 

3 Q. B. 1). 13 ; 37 L. T. 533 ; 26 W. li. 210. 

Eecoguizauces.]- — By the Licensing Act, 1872 
(35 k 36 Viet. c. 94), s. 52, any person aggrieved 
by any order or conviction made by a court 
of summary jurisdiction may appeal therefrom, 
subject to the conditions and regulations follow- 
ing : — (2) The appellant shall within seven days 
after the cause of appeal has arisen, give notice 
to the other party and to the court of summary 
jurisdiction of his intention to appeal and of the 
ground thereof. (3) The appellant immediately 
after such notice shall enter into a recognizance 
before a justice with two sureties, conditioned 
personally to bring such appeal, &c. — At the 
hearing of an appeal under the above section it 
appeared that notice of appeal was given on 
Monday, March 10th, and that the recognizance 
was entered into on Friday, March 14th. No 
explanation of the delay being offered, the 
quarter sessions dismissed the appeal : —Held, 
upon application for a mandamus for the sessions 
to hear the appeal, the affidavits accounting for 
the delay ought not to be considered, and that 
the sessions upon the evidence before them were 
warranted in finding that the recognizance had 
not been entered into “immediately” after the 
notice. Iteq, v. Berltshire JJ., 48 L. J., M. C. 
137 ; 4 Q. li. B. 469 ; 27 W. B. 798. 

New Objections.] — A. was convicted of know- 
ingly permitting persons of bad character to 
assemble in his public-house. It was objected on 
his behalf that the persons assembled were there 
only for the purposes of refreshment. The justices 
being of opinion that there was no evidence to 
that effect, convicted him. A case was stated 
for the op>inion of the court whether, upon the 
facts, the conviction was right or wrong. On 
appeal, it was contended that there was no 
evidence that A. knowingly admitted persons to 
assemble : — Held, that this objection, not having 
been raised before the justices, could not be 
raised upon appeal. Purliis v, Hnxtahle, 1 El. 
& El. 780 ; 28 L. J., M. C. 221 ; 5 Jur. (N.S.) 790. 

Costs.] — By 11 & 12 Viet. c. 43, s. 27, if, upon 
appeal from any conviction or order, the quarter 
sessions shall order cither party to pay costs. 


such order shall direct such costs to be paid to 
the clerk of the peace, to be by him paid over to 
the party entitled to the same, and shall state 
within what time such costs shall be paid ; and, 
if the .same shall not be paid, any justice may 
enforce payment by w’arrant of distress ; and, in 
default of" distress, may commit the party for 
three months. Sect. 36 repealed all acts and 
parts of acts inconsistent with the provisions of 
that act :~Held, that s. 27 of 11 & 12 Viet, c, 43, 
applied to all summary convictions and orders 
of justices (except those specified in s. 35), and 
orders of quarter sessions made on appeal from 
them, and that s. 29 of 9 Geo. 4, c. 61, which 
was inconsistent with it, w^as repealed by it and 
by s. 36. Beg. v. Hellier, 17 Q. B. 229 ; 21 L. J., 
M. C. 3; 15 Jur. 901. 

A conviction under 9 Geo. 4, c. 61, was 
affirmed on appeal at the October quarter ses- 
sions, 1850, and the defendant was ordered to 
pay costs to the justices, amounting to 20Z. In 
November he paid lOZ. on account. On the 8th 
February, 1851, the justices removed the order 
into the Queen’s Bench under 12 & 13 Viet, c, 
45, s. 18, for the purpose of enforcing payment 
of the residue. On the 21st February the 
defendant applied to a judge at chambers to 
stay proceedings on the order, which w^as refused ; 
and on the 1st March a fi. fa. was issued upon 
the order. In Easter term the defendant 
obtained a rule for setting aside the order and 
the fi. fa. : — Held, first, that there had not been 
acquiescence to the order, nor laches in objecting 
to it by the defendant, inasmuch as by s. 34 of 
9 Geo. 4, c. 61, he could not remove the order by 
certiorari. Ih. 

Held, secondly, that the order being removed 
for the purpose of being enforced, it was compe- 
tent to the defendant to object to it for illegality, 
though he could not have removed it by certiorari ; 
and the court ordered the money levied under 
the fi. fa. to be returned. II). 


G. COVENANTS x\ND AGEEEMENTS 
RESFECTING LICENSEE HOUSES. 

1. Sale or Lease. 

Sale — Time, Essence of Contract.] — Upon a 
sale of a public-house as a going concern time is 
of the essence of the contract. Cowles v. Gale, 
41 L. J., Ch. 14 ; L. R. 7 Ch. 12 ; 25 L. T. 524 ; 
20 W. R. 70. And see Bay v. Lulilte, infra. 

When, therefore, upon the day for the com- 
pletion of the contract the vendors wmre not in 
a position to transfer the licence under 9 Geo. 
4, c. 71, s. 11, the purchaser was held entitled 
to repudiate the contract. II). 

In an agreement by a tenant at ■will of a 
public-house for the sale of possession, trade 
and goodwill of the house at a fixed sum, and 
of the stock and furniture at a valuation one 
of the terms being that possession should be 
taken, and the money paid on a given day, 
time is of the essence of the contract ; and a 
! purchaser who was not in a condition to fulfil 
, his part of the contract on that day cannot 
compel a specific performance, though he was 
ready on the following day to have proceeded 
j to complete the purchase. Coslalte v. Till, 
1 Russ. 376. 

Time held to be of the essence of the contract 
between vendor and purchaser, partly by reason 
of the nature of the trade — viz. that of a 
publican — carried on upon the property offered 
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for sale, and partly upon the construction of ^the 
conditions of sale. Beaton "7, Majpp, 2 Goll. 556. 

— • Title hy Executors.] — The executors of 
the owner of a public-house renewed the licence 
in the name of the deceased owner Held, 
that the licence was absolutely void, _ and that 
the executors could not make a good title to the 
public-house. Cowles v. Gale.^ supra. 

' By an agreement entered into with the 
executors for the purchase of a leasehold 
public-house, and the goodwill and licences 
coimected with it, the household furniture, 
stock in trade, and other e:ffects upon the 
premises, were to be taken by the purchaser 
at a valuation, and possession was to be 
delivered 'up to him on the 29th September, 
1821. The valuation was made, but on the 
29th of September the purchaser, alleging 
that there was a defect in the title io the 
leasehold, refused to perform his contract ; the 
executors filed a bill for specific performance, 
but in the meantime remained in possession of 
the house, and carried on the business : — Held, 
that though the executors were entitled to a 
decree for specific performance, and though 
the purchaser had done wrong in refusing to 
perform the contract, he could! not be made 
answerable for the trade which had been carried 
on in , the premises since September, 1821; 
that he could not be compelled to take that 
portion of the stock in trade on the premises 
at the time of the decree, which was not there 
at the date of the agreement, but had been 
substituted for such parts of the old stock as 
had been consumed in the usual course of the 
business ; that the purchaser ought to be charged 
with rent and taxes, and other outgoings paid 
by the executors since September, 1821 ; and 
with interest on the same so paid by them ; that 
the purchaser wms not entitled to any occupation 
rent, or other allowance for the use of the 
house and furniture by the executors during 
the period that elapsed after the 29th of 
September, 1821. Daldn v. Coi^e^ 2 Russ. 170. 

■ Transfer of Licence.] — Upon the sale of 

a public-house as a going concern time is of the 
essence of the contract ; and, in the absence of 
an express stipulation to the contrary, the licence 
of the house must be transferred under 9 Geo. 
d, c. 61, s. 11, and not under s. 14. Daf v. 
XwMa 67 L. J., Ch. 330; L. E. 5 Eq. 336; 16 
W. R, 719. 

Mortgagees of a public-house are not assigns 
of the iicensee within 9 Geo. 4, c. 61, s. 11. II/. 


insisted on a verbal promise that no excisable 
liquors should be sold for consumption upon tlie 
premises Held, that he wuis not bound to take 
the lease. Modlen v. Snowhall, 4 He G, F. & J. 
143 ; 31 L. J., Ch. 44 ; 7 Jnr. (N.s.) 1260 ; 5 L. T. 
299 ; 10 W, R. 24. 

Assignment of licence— Bankruptcy~—Rights 
of Assignee.] — Under a writ of fi. fa. against (b, 
certain, chattels and his interest in licensed 
premises were seized, advertised bu* sale. aiuL 
sold on the 31st January, 1885, by the sherilf. 
Ho reference to the licence was made either iti 
the advertisement, conditions of sale, or deed of 
assignment, which W’as dated the loth February, 
1885, except that in the latter the ])reinises w(‘rt‘ 
described as “licensed,” as occupied ])y G. as a 
licensed publican, and the deed did nut puj'purt 
to assign the licence. The sheiilf was not. ptis- 
sessed nf the licence, but it was sabseipteHily 
endorsed and delivered by G. to the purchaser. 
On the 4th April, 1885, *G. was adjndi<‘ated a 
bankrupt. The purchaser, however, obtained an 
ad interim transfer of the licence on the 14th 
April, and an absolute transfer at the October 
sessions. In August the hearing of a charge and 
discharge, raising a question as to the pro]:)erty 
in the "licence, \vas adjourned by consent to 
Hovember, on the terms that the position of the 
parties should be considered at the hearing as if 
unaltered : — Held, that the licence did not pass 
under the sheriff's assignment ; that the subse- 
quent endorsement, delivery and transfer of it 
by G. to the purchaser were void as against 
the assignees in bankruptcy of G., and that the 
licence formed part of the estate and effects of 

G. in the bankruptcy matter ; but having regard 
to the proceedings at the licensing sessions, the 
court declined, for the time being, to make any 
order for the transfer of the licence to the 
assignee in bankruptcy, or to award damages 
against the purchaser for withholding the 
licence. Gilmer., In re, 17 L. R., Ir. 1. 

Permit for Removal of Spirits— Validity 

of.] — 'Where G., the licensed keeper of a public- 
house, sold the lease of it to H., who entered into* 
the occupation of it, the liceuce still .reraaiiiing in 
the name of G. ; and a quantity of spirits which 
required a permit for its removal, under 2 WTIL 
4, c. 16, was supplied by a distiller on the order of 

H. , and delivered on the premises in question : — 
Held, that a permit made out in the name of G» 
was a valid permit under the statute. JSlcholso^h 
v. Hood, 9 M. & W. 365 ; 12 L. J., Ex. 114 ; (> 

I Jur. 64. 


— Inability to complete.] — The vendor of 
a public-house contracted with the purchaser to 
make a good and a proper assignment of the 
victualler’s and other licences. It turned out 
that the only licence under 9 Geo. 4, c. 61, was 
to his son, who was not the owner of the house, 
had only acted as servant, and had gone away 
and could not be found : — Held, that the vendor 
was unable to fulfil the contract, and was liable 
to refund tlic deposit money and recoup the 
purchaser in damages. Claydon v. Green, 37 
L. J., C. P. 226 : L. R. 3 C. P.‘ 511 ; 18 L. T. 607 : 
16W. R. 1126. 

A. agreed to take a lease of a public-house 
provided a retail licence should be obtained. 
The magistrates afterwards granted a written 
licence to sell excisable liquors, and to permit 
them to be consumed on the premises, but they 


Proceeds of Sale — Licence attached to Free- 
hold Premises — ^Real or Personal Estate.] — The 

})roceeds of sale of a deceased publican’s intail 
spirit licence constitute personal estate, although. 

I such licence is attached to premises of frt'chold 
i tenure. lircnnan v. Dorney. 21 L. R., Ir. 353 — 
C. A. 

Property in Licence — Freehold — Heir — Death, 
of Owner Intestate.] — 'Where the owner and 
licence-holder of a public-house dies intestate, 
there is no property in the licence or goodwill, 
apart from the ownership of the premises to 
which the licence is attached. Xelly v. Montay ue., 
29 L. R., Ir. 429— C. A. 

aakriptcy of L^ssse. ] — A lease of a 

i public-house contained a covenant by the lessee on 
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the expiration or sooner determination of the term 
to assign the licence held by him to the lessor, and 
also a proviso for re-entry by the lessor in the event 
of the bankruptcy of the lessee. On the bankruptcy 
of the lessee during the term : — Held, that the 
licence was not “property” of the bankrupt 
which would pass to the trustee ; and that under 
the covenant the lessor was entitled to have the 
licence delivered up to him, though it was not by 
its nature assignable. Ihitnor. In re^ Royle^ Ex 
y)arte, 46 L. J., Bk. 85 ; 25 W. K. 560. 

Sale of Groodwill — ^Value, how ascertained,] — 

A lease for years of an alehouse granted to .the 
plaintiS provided that, “at the expiration or 
other sooner determination of the term hereby 
created, all such sum and sums of money as shall 
or can be procured for the goodwill of the busi- 
ness of a licensed victualler, in respect of the 
premises, from ’an incoming tenant, shall be 
received by and belong to ” the plaintiff. The 
term having expired, the owner of the reversion 
and executrix of the lessor let the house upon 
lease to a fresh tenant, by whom she was paid 
1,300Z. as premium ; she received nothing for good- 
will f rom the new lessee, and she was willing that 
the ]:)laintiff should get from him compensation 
for the goodwi 11. The },,)lain tiff sued her to recover 
1,300Z. : — Held, that an action was maintainable 
under the proviso, but that the sum of 1,300Z. 
was not to be taken as the amount payable by 
virtue thereof to the plaintiff ; that the value of 
the goodwill of the alehouse was to be fixed by 
ascertaining wdiat sum would be paid by an 
incoming to an outgoing tenant in respect thereof . 
JAe welly n v. IlutJuwford, 44 L. J., C. P. 281 ; 
L. E. 10 C. P. 456 ; 32 L. T. 610. 

Lease — Implied Agreement — forfeiture of 
Xicences.] — Upon the letting by parol of a public- 
house there is no implied agreement or covenant 
that the tenant shall do no act whereby the 
licence shall become forfeited. 3Iato v. Ilind- 
mandb, 28 L. T. 644. 

A. took by parol a licensed public-house of B., 
but having been three times convicted of offences 
•connected with the management of such house, 
the magistrates refused to renew the licence. 
Upon an action by B. against A. upon his implied 
covenant not to suffer the premises to be used in | 
.a manner calculated to produce a forfeiture of 
the licence : — Held, that no such covenant could 
be implied, and that the action could not be 
maintained. lb. 

fixtures put up by previous Tenant — Sign- 
board of Inn,] — At the Royal Oak Inn, Bettws-y- 
Uoed, there was, in 1847, a signboard afiixed to 
the wall of the house by staples. The inn was 
then held by E. R. as tenant from year to year. 
In the same year, David Cox, who was a friend of 
E. R., ^vent ip,) a ladder and painted on the old 
tsignboard a picture of an oak tree w'ith horse- 
men riding underneath. The picture so painted 
remained as the sign of the house. In 1849 Cox 
retouched and varnished the picture. In 1866, 
•owing to alterations in the house, the picture 
was taken down and placed, first in a sitting- 
room and afterwards (being framed and glazed) 
in the hall of the inn, where it was affixed to the 
wall. In 1861 E. R. died, and was succeeded in 
the tenancy of the house by his son R. R., who 
took a lease of the house from Lord W. D. for 
tw^enty-one years, containing a covenant to sur- 
render the house and fixtures at the end of the 
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term. In 1863 R. R. died, having devised all his 
property to his wife, who subsequently married 
D. X. In August, 1871, D. X. surrendered the 
lease to Lady W. D., who on the same day 
granted him a lease for fifty-eight years contain- 
ing a like covenant to surrender. * D. X. died in 
1876, and his widow thereupon conve.yed all 
her interest in the inn (expressly reserving the 
signboard) to M. A. T., who by arrangement, 
retained the signboard at the inn for two years. 
At the end of the twm years Mrs. D. X. sent for 
the signboard, but Lady W. D.’s agent forbade 
its removal, and it remained in the hall of the 
inn till the filing of a petition for liquidation by 
M. A. T. : — Held, that M. A. T. had no right of 
property in the signboard; that it was not a 
chattel of which reputed ownership could be 
predicated, and that, as against M. A. T. and 
her trustee in liquidation, Lady W. I), had a 
clear right of preventing the removal of the 
fixture. Willouylily B'Ereshy QBaronesI) oi 
Sheen, Ex parte, Thomas, In re, 44 L. T. 781 ; 
29 W. R. 527— C. A. 


2. Mortgage. 

Mortgage of Licence.] — Query whether licences 
are subject to assignment by way of mortgage. 
3Iamfold v. Morris, 8 L. J., C. P.' 218. 

^ Mortgage of Premises— Priority— Notice. ]— 
The lessee of a public-house in London executed 
at the public-house, and at the time of entering 
into possession, a mortgage of his lease in favour 
of the brewer by whom the house was supplied 
with beer, to secure a sum already advanced and 
future advances, not to exceed in the whole a 
given sum. At the same time and place he 
charged the lease “ subject to the security already 
given” to the brewer, with the repayment to the 
distiller who supplied the house with spirits of an 
advance made by him. The mortgage and 
charge were both executed in the presence of the 
solicitors of the brewer and distiller, and the 
latter there and then gave to the former a formal 
notice of the charge in favour of his client. 
Afterwards the publican became indebted to the 
brewer for the price of beer supplied to the 
house. The lease having been sold by the brewer 
under a power of sale in his mortgage : — Held, 
that in the absence of any express agreement, 
the distiller was entitled to be repaid his advance 
out of the purchase-money in priority to the debt 
which had been incurred to the brewer subse- 
quently to the time when notice was given to 
him of the distiller’s charge ; and that this 
priority was not affe<ded by a custom of trade 
alleged to exist between publicans, brewers aiul 
distillers in London. Alenzies v. Liqhtfoot, 40 
L. J., Ch. 561 ; L. R. 11 Eq. 459 ; 24 L. T. 695 ; 
19 AV. R. 578. 

AVhere the creditor of a publican in London 
took from the latter a legal mortgage of copy- 
hold premises as a security for an antecedent 
debt, and at the time of taking this security, 
knew that the publican was indebted to his 
brewers, and likewise was aware of the oixli nary 
practice in London of publicans depositing their 
leases with their brewers by way of mortgage : — 
Held, that the creditor had such notice of the 
transactions between his debtor and the brewers, 
as would have put a prudent man on further 
inquiry ; and that, having omitted to make such 
further inquiry, the equitable security of the 
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brewers bad priority over his legal security. 
Whithread y. Jordim, I Y. & Coll. 303 ; 4 L. J., 
Ex. Eq. 88. 

— Custom of Trade.] — A company of 
brewers took a mortgage of a public-house and 
other premises, as security for a debt then due 
to them from the publican, and for future 
advances to be made and beer to be supplied by 
them to him. Subsequently, a firm of distillers 
took a second mortgage of the same premises as 
a security for a debt then due to them from the 
publican, and for future advances and goods to 
be supplied by them, and they gave to the 
brewers’ company notice of their mortgage 
Held-, after the notice to the brewers’ company 
of the distillers’ mortgage, that the priorities 
between them must be regulated by the respec- 
tive dates of the advances being made and goods 
supplied by them respectively. Daim v. City 
of London Breioery Co,, 38 L. J., Ch. 454 ; L. E. 
8Eq. 155; 20 L. t. 601. 

There is not, as between brewers and distdlers, 
any custom of trade affecting their priorities as 
mortgagees in a manner different from the rule 
of law decided in Ilopltinson v. Molt, 9 H. L. 
Cas. 514 ; 34 L. J., Ch. 468 ; 7 Jur. (N.S.) 1209 ; 

5 L. T. 90 ; 9 W. R. 900. 

A first mortgagee for present and future 
advances is not, as against a second mortgagee, 
entitled to priority in respect of advances by him 
after notice of the second mortgage. 1 h. 

Two Properties — Power of Consolidation.] — 

A brewery company were first mortgagees for 
l,00OL, and the plaintiff was third mortgagee 
of a public-house, A. The company afterwards 
took a mortgage of a public-house, B. ; A. and 
B. both belonging to the same mortgagor. The 
lease of A. was nearly out, and by arrangement 
between all parties the company advanced 1,000Z. 
for a new lease which was granted to the mort- 
gagor, and was then mortgaged by him, first to 
the brewery company to secure 2,OOOZ. and 
advances, and subject thereto to the plaintiff. 
By a memorandum given at the same time the 
plaintiff declared that the company was to have 
priority for their 2,000Z. and advances, not to 
exceed in the whole 2,3002. The brewery com- 
pany afterwards transferred both mortgages to 
the defendant. The plaintiff claimed to redeem 
A., to which the defendant objected unless the 
plaintiff also redeemed B. : — Held, that though 
the new mortgage of A. to the plaintiff was in 
date subsequent to the mortgage of B., the 
intention of the parties, was merely to give 
priority to the company for their 2,300/., and not 
to give the company a right to consolidate the 
mortgage on A. and the mortgage on B. ; and as 
the whole was equitable, the company could 
not be held to have obtained any such right ; 
nor could their assignee be in any better posi- 
tion. Bifrd V. Wenn, 65 L. J., Ch. 722 ; 33 Ch. D. 
215 ; 54 L. T. 933 ; 34 W. R. 652. 

Receiver.] ■ — The defendant mortgaged, b}^ 
demise, a leasehold public-house, with the good- 
will of the business carried on there, to the 
plaintiff. The deed contained a covenant for 
further assurance. Default was made, and the 
plaintiff in a foreclosure action obtained a 
receiver : — Held, that the defendant was bound 
under the terms of the mortgage to assign his 
licence to the receiver. Mutter v. 30 

W. R. 801— C. A. Affirming 46 L. T. 684 ; 
30 W. R. 724. 


Equitable Mortgage.]— -An equitable mortgage 
of a licensed public-house, created by depo.'^jt of 
the title deeds, confers upon the owner of the 
mortgage the right to the licence, ns against the 
assignee in bankruptcy of the licensed owner of 
the public-house. Mutter v. Dun} el (30 W. R. 
724) followed. O'Brien, In re, 11 Ij- R., Ir. 213. 

An equitable mortgage was made to a linn ot; 
brewers, to secure money lent an<l poiter to be 
supplied by them. Several changes oecuri-ed in, 
the composition of the firm, the business and 
debts being on each occasion assigneil, the di-eds 
deposited V way of equitable mortgage ]>eing 
transferred to the new partners, and the tiTuUng 
being carried on under the name of the original 
firm. Porter was continuously supplied to the 
mortgagor on. the security, a.iid payments were 
made by him on account : — Held, following- 
Oaten, Ex parte (2 Mont. D. (fc D. 234), that the 
benefit of the equitable mortgage passeil to the 
persons for the time being constituting the firm, 
and extended to goods supplied by them as well 
as to the goods which were supplied by the 
original members of the firm. 1 1). 

The decision of the Vice- Chancellor of Eng- 
land, recognising a lien on a brewer’s lease 
created by deposit simultaneously with the 
creation of the lease, further carried out by 
making the iiijiuiction perpetual. 3Ieux v. 
Smith, 2 Mont. D. & D. 789 ; 11 Sim. 410 ; 12’ 
L. J., Ch. 209; 7 Jar. 821. 

G., a publican, agreed to sell his public- 
house (which M. & Co. supplied with beer) to 
A. ; A. being unable to jiay the whole of the-, 
purchase-money, M. &: Co., at his request, agreed 
to pay to G. 1,000/. as part of it. At a meeting 
of the parties for completing the purchase, M. &. 
Co. paid the 1,000/. to G. G. then executed the 
conveyance of the house, and immediately after- 
wards delivered it to M. &: Co., and A. signed a. 
memorandum expressing that he had deposited. 
the deed with M. & Co., for securing by way of 
equitable mortgage, the payment to them of the-. 
1,000/. ; shortly afterwards M. & Co. discovered 
that A. was an uncertificated bankrupt : — Held,, 
nevertheless, that they had as against A.’s- 
assignees, a lien on the deed for the 1,000/. Ib. 

Goodwill in Mortgaged Premises.] — The good- 
will of a mortgaged public-house is not a personal, 
goodwill, but "belongs to the mortgagor s trustee, 
in liquidation as against the mortgagee. PuHnett,^ 
Ex parte, Kitcldn, In re, 50 L. J., Ch. 212 ; Ifi 
Ch. D. 226 ; 44 L. T. 226 ; 29 W. R. 129— C. A. 

Delivery up of Spirit Licence — Order for.] — 

In an action by a mortgagee, claiming possession 
of licensed premises, and a delivery up of a. 
licence attached thereto, the court has power to- 
order such licence to be delivered np to thC: 
plaintiff. Crowley v. Fenry, 22 L. R., Ir. 96. 

Mortgagees in Possession, Lease by — Clause 
binding Tenant to take Beer, &c., from them — - 
Account — Interest.] — A leasehold public-house, 
was mortgaged to brewers, who entered into* 
possession, and after carrying on the business for 
some time, leased the public-house to tenants, 
with agreements binding the tenants to take 
their beer, &c., from them, under which they 
derived a large profit from the sale of beer, &c. 
They afterwards sold the public-house under 
the power of sale in the mortgage : — Held, in 
an action by the mortgagor for an account, thah 
the mortgagees were not entitled to interest on 
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the cost of beer supplied while they V7ere carry- 
ing on the business ; that they were not bound 
to account for the profits derived from the sale 
Of beer, ■&c., to the tenants of the public-house ; 
but that they were chai'geable with the increased 
rent they might have obtained if the tenants had 
been under no restriction as to purchasing their 
beer. White v. City of London Brewory Co., 
58 L. J., Ch. 08 ; 39 Ch. B. 559 ; 60 L. T. 19 : 
36 W. E. 881— North, J. Affirmed. 58 L. J., 
Oh. 855 ; 42 Ch. B. 237 ; 38 W. E. 82— C. A. 


3. Covenants. 

Vintners — ^Who are.]— The term “vintner” 
signifies one who sells wine generally, and is not 
restricted to one who sells wine to be consumed 
on the premises. WelU v. Attenhmmgh, 24- L. T. 
312; 19 W. E. 465. 

Porter, Ale, or Spirit Merchant— Not to Travel 
for.] — The traveller for a porter, ale, and spirit 
merchant, bound himself bj^ a bond not to 
“ travel for any porter, ale, or spirit merchant, as 
agent, collector, or otherwise,” within a certain 
distance of the town where the merchant carried 
on his business. The traveller travelled within 
the distance as agent and collector for a firm of 
brewers in the same town, who brewed and sold 
only beer, ale, and porter, and sold no liquor but 
of their own manufacture : — Held, that the 
brewers were not porter, ale, or spirit merchants 
within the meaning of the bond. Josselyn v. 
Parson, 41 L. J., Ex. 60 ; L. E. 7 Ex. 127 ; 25 
L. T. 912 ; 20 W. E. 316. 

Not to use Premises as a Public-house, Tavern, 
or Beershop — Sale of Beer to be consumed off the 
Premises.] — A deed contained a covenant by the 
grantee of a piece of land that no building to be 
erected on the land should be used as a public- 
house, tavern or beershop. A lessee of the 
grantee obtained an off-licence, authorising him 
to sell at his shop, on the land, beer not to be 
drunk on the premises, and sold beer there 
accordingly : — Held, that this was a breach of the 
covenant. St. Allans (Bishop') v. Battersly (3 
Q. B. B. 359) approved. London and Suhurhan 
Land and Bidlding Co. v. F'leld, 50 L. J., Ch. 549 ; 
16 Ch. B. 645 ; 44 L. T. 444— C. A. 

A covenant not to use a house as “ a beerhouse, 
inn or public-house for the sale of spirituous 
liquors,” is not infringed by the sale of beer by 
retail to be drunk off the premises. X. N. TF. 
Bp. V. Garnett, 39 L. J., Ch. 25 ; L. E. 9 Eq. 26 ; 
21 L. T. 352 ; 18 W. E. 246. 

A covenant not to use a house “ as an inn, 
public-house or tap-room, or for the sale of 
spirituous liquors, ale or beer,” is broken by the 
sale therein of spirits or beer in bottles, though 
the house is not used as a public-house, and the 
liquors are not sold by retail, or to be drunk on 
the premises. Fielden v. Slater, 38 L. J., Ch. 379 ; 
L. E. 7 Eq. 523 ; 20 L. T. 485 ; 17 W. E. 485. 

Sale as Grocer.] — A person who had 

entered into a covenant not to use a house as a 
public-house, tavern, or beerhouse, opened a 
grocer’s shop there, at which he carried on the 
sale of beer to be drunk off the premises as an 
ancillary business to his grocer’s business : — Held, 
that this was no infringement of the covenant. 
Holt V. Collyer, 50 L. J., Ch. 311 ; 16 Ch. B. 718 ; 
44 L. T. 214 ; 29 W. E. 502 ; 45 A P. 456, 


A lease contained a covenant by the lessees- 
not to permit any house that might have been 
erected on the land demised to be used as a beer- 
shop or public-house, or any theatre or public 
show, or exhibition. The assignee of the lease 
carried on the business of a grocer and baker at 
a shop erected on the land demised. He obtained 
an excise retail beer licence for the sale of beer 
to be consumed off the premises, and sold beer in 
pursuance thereof in his shop : — Held, a breach 
of the covenant, St. Albans (Bishop) v. Bat- 
tershj, 47 L. J., Q. B. 571 ; 3 Q. B. B. 359 ; 38 
L. T. 685; 26 W. E. 678. 

Taking out ordinary Excise licence.] — 

A covenant not to use a house as a public-house 
for the sale of beer, wdne, malt liquors, or spirits 
is not broken by the covenantor taking out an 
ordinary excise licence for the sale of beer (not 
spirits) not to be drunk on the premises. Pease v. 
Coates, 36 L. J., Ch. 57 ; L. E.2 Eq. 688 ; 12 Jiir, 
(N.s.) 684 ; 14 L. T. 886 ; 14 W. E. 1021. 

Not to Carry on the trade of an Innkeeper^ 
Victualler, orEetailer of Wine, Spirits, or Beer.] 

— The lessee "of a theatre bought an adjoining- 
piece of ground, which was subject to a covenant 
of which he had notice, that the trade of an inn- 
keeper, victualler, or retailer of wine, spirits, or- 
beer should not he carried on there. He erected 
on the piece of ground a building the object of 
which was to furnish convenient egress from the-, 
theatre, hut on each floor he set up a counter for 
selling wine, spirits, and beer, which could not be- 
approached directly from the outside, but at 
which any person who paid for admittance to the- 
theatre when open for theatrical performances, 
could purchase refreshments :— Held, that the 
lessee was carrying on the trade of a retailer of 
vvine, spirits, and beer, and must be restrained f ronx 
doing so. Buckle v. Frederichs, 44 Ch. B. 244 
62 L. T. 884 ; 38 W. E. 742— C. A. 

Sale as Grocer.] — A covenant by deed 

executed in 1854, not to carry on upon premises 
the “trade or calling of a hotel or tavern keeper,, 
publican or beershop keeper, or seller by retail of' 
wine, beer, spirits or spirituous liquors,” is not 
violated by a grocer selling wines and spirits, 
across the counter by retail, in bottles only, and 
not to be consumed on the premises, under a, 
licence granted under 24 & 25 Viet. c. 21, s. 2, on 
the ground that at the date when the covenant 
was entered into, this would not have been a. 
selling by retail. Jones v. Bone, 39 L. J., Oh. 405 ; 
L. E. 9 Eq. 674 ; 23 L. T. 304 ; 18 W. E. 489. 

Breach hy Sub-Tenant without Notice.], 

— A sub-tenant is liable to a restrictive covenant ' 
entered into by the purchaser of the freehold for ■ 
himself and his assigns, though neither the sub- 
tenant nor his lessor has actual notice of it, and 
in spite of the provision of s. 2 of the Vendor and: 
Purchaser Act, 1874, preventing the examination 
of the title to the fi-eehold. In the conveyance 
in 1875 to F. of part of a building estate pur- 
chased by him, F. covenanted for himself, bis 
heirs, executors, administrators, and assigns, with 
the owner or owners for the time being of the 
remainder- of the property, not to carry on the 
trade of retailer of wine, spirits, or beer, on 
the land purchased. F. leased to B., who sub- 
leased to J., neither B. nor J. having actual notice 
of the restriction. J. opened a shop for the sale 
of wine and beer to be consumed off the premises. 
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Upon a motion for an iniunotion fcy 
chaser of another part of 

Held, that J.was liablefor breach of thecovuiant. 

ThanmoM v. Jo7(;«fl>«,oO L. J., Ch.641 , 44 L. i. 

768 ; 2!) W. K. 677. 

Covenant to take Beer 

for Eednction of Bent on Performance of Cove 
nant— Penalty.]— The lease of a public-hoiise 
contained a covenant that the lessee and his 
assio-ns would, during the term, purchase all 
bee? required for the business from th® les^rs, 
a nroviso for re-entry on nonpa 3 ^ment of lent, 
or nonperformance of the covenants and a pro- 
vision for reduction of the rent so long as the 
lessee should purchase beer from the lessors:-- 
Held, that the covenant to purchase beer was 
an absolute one, and that the lessee had not the 
alternative of dealing with a rival brewm and 
paying the unreduced rent. Hmihnnj v. Cundu^ 
58‘L. T. 155, 

Breach of— Purchase from Agent.]— A 

covenant bv the tenant of a pnblic-honse to 
purchase of his landlord all beer to be sold or 
consumed in or upon the premises is not broken 
bv the tenant bmdng through an agent, wnthout 
-the knowledge of the landlord, beer nmde by the 
landlord. Mwirk v. IJaivlies, or Edridge v. 
Ilawlier, 50 L. J., Ch. 577 ; 18 Ch. D. 1 J9 ; 4o 
X. T. 168 ; 29W. E.9U. 

Validity of.]— On the occasion of a con 

veyance by the plaintiS (who was a brewer) of 
land to trustees in fee of a budding society, of 
which the defendant (also a brewer) was a 
member, the trustees (the purchasers) covenanted 
with the plaintiff, that “ he, his heirs and assigns 
■should have the oxcliisivo right of supplying all 
:aie, beer and porter which might be consumed 
in every house or other building winch u^bgbt be 
erected on the piece of land, and which should be 
opened or used as an inn, public-house or beer- 
shoD ” Idle defendant, with notice of the cove- 
■nant opened a public-hoiise on the land, and 
■supplied it with ale, &c., of Ins own breuung. 
The plaintiff then filed a bill against thedefen- 
aaiit alone for an injunction to restrain the breach 
hf the covenant :-Held, that the covenant was 
not invalid on the ground either of uncertainty, 
want of mutuality, or as being in res« ot 

trade. Cait v. Ttmrle, 38 L. J., pb. 401 , -.OL. T. 
551 • 17 W. B. 662. Affirmed, 38 L. J., Ch. 66o 
X. B. 4 Ch. 654 ; 17 W. B. 939. 

— Mortgagees in Possession— Account.]— 

WhHe v. City of London Brewery Co., 

■ supra, col. 477. 

Effect on Assignee. ]~The lease of a public- 
•house nTunted by a brewer to a publican contained 
n covenant by the latter for himself , his executors, 
administrators, and assigns, to purebase from the 
brewer all the beer consumecl at that public- 
house. and also at another public-house of which 
the publican held a lease irnder a different land- 
lord Held, that the covenant was binding in 
ecniity upon an assignee of the second public- 
house who had notice of the covenant. Lnher 
V, Benom. 47 L. J., Ch. 174 ; 7 Ch. D. 227 ; , 37 
L. T.,827 ; 26 W. B. 167. 


Covenant Not to Imperil Licence.]— By a lease 
mf a public-house made after the Licensing Act, 


1874 (35 & 66 Yict. c. 94), came into operation, 
the lessee covenanted not to do. omit or ])ernu , 

S suffer to be doneor omitted, any act matter or 
thing whatsoever that can 

or make void either or any ot the licences t oi 1 1 i. 
time being granted to tbe plllhcdl(al>(^ 1 e 
lease contained a clause tor torleiture on bu-.u 
of covenant. The lessee liaving coinmitU'd oii 
the same day three offences against the kiceiiMiig 
Acts of 1872 and 1874, was convaa cd oi t^yo 
them by justices, who directed, mu or rlie aot ot 
1874 s. i3, that the conviction sliouid 
recorded on any of the lessee’s licenc.es. I he 
lessor having brought an action against ttie 
lessee to recover ]iossession of the. ]ml)h(‘-iion'-e 
on’ the gTOuiid of forfeiture, and for damages ior 
breach "of co\ cnant Held, that the luvnces 
were not affeetc'd within the, meaning ot tiie 
covenant, and that there was no ot 

covenant. Wooler v. EnofC 45 L hx. 

1 Ex. D. 124 ; 34 L. T. 362 ; 24 W . B. (>k). 
Affirmed on appeal, 45 L. J., Ex. 884; 1 Ex. I>. 

265 ; 85 L. T. 121 ;■ 24 W. B. 1004—11 A 

A married woman living apart from her Imsbaiid 
had accnmnlated enough of her separate earnings 
to purchase the goodwill and stock of a beerhouse, 
which was taken for her by S., to whom tlie 
licence was transferred, and who agreed wi h 
the landlord not to do anything to imperil the 
licence, on pain of forfeiting the tenaiu^^ and 
the fixtures. S. executed a declaration ot trust 
in favour of plaintiff, and handed it to her with 
the licence indorsed in blank, and she earned on 
the business. S. having gone away to sea, t he 
defendant, the landlord, served a notice at the 
house, requiring him to remove his goods by 
the following day, and on the followiiig^ day 
entered and took possession, turning ifiamtiff 
and her furniture out of the house Held, on 
action brought to recover damages for the expul- 
sion, that, in the absence of evidence that the 
house had been improperly contlucted, the absenp 
of S., the licensed person, did not cause tlie 
licence to be imperilled so as to create a ior,teituie, 
and justify the entry by defendaiff. ^ 

Jlobhmn,^ L. J., Q. B. 156 ; 40 L. T. 99 ; 28 
W. B. 312. ^ ^ 

In the lease of a public-house the lessee cove- 
nanted that he would “ conduct and manage 
the business of an inn, tavern or beerhouse 
keeper in such proper and orderly manner as to 
afford no ground or pretext whateyei* whereby 
the licence or licences should or might be sus- 
pended, discontinued, forfeited, or be in any 
danger of being suspended, discontinued or for- 
feited.” The lease contained a clause of re-entiy 
for breach of covenant. A person who occupied 
by leave of the lessee was convicted of selling 
drink within ])rohibited hours, but the Cvui- 
viction was not indorsetl on the licence. The 
assignee of the reversion on the lease having 
brought an action to enforce the right of re-entry 
on tiio ground of a breach of covenant: — Held, 
that in the circumstances _ there had been no 
breach of the covenant. 'Fleetwood v. IIulL 58 
L. J.. Q. B. 341 ; 23 Q. B. 1). 35 ; 60 L. T. 790 ; 
37 W. B. 714 : 54 J. P. 229. 

The lessee of a ptiblic-house covenanted not 
“to do or suffer to be done on the premises any 
act whcreb 3 r the licences necessary foi* using the 
said premises as an inn, tavern or })nblic-hQUse 
may be forfeited, or the renewal thereof with- 
held.” He was twice convicted of offences as 
vSuch tenant and the convictions were indorsed 
on his licence. He assigned his lease, and a 
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subsequent occupant of the premises obtained assignee built a public-house on the plot, and let 
;a renewal of the licence: — Held, that he had it to a yearly tenant. The assignee had notice, 
■committed a breach of the covenant. Harmann but the tenant had not. On a bill against the 

T. 60 L. J., Q. B. 628. , assignee and his tenant, an injunction was 

granted to restrain the assignee from allowing 
Covenant to Keep up licence — Kew Lease — the premises to be used as a public-house; the 
night to Covenant.] — The lease of a public- injunction to be suspended during the existing 
bouse contained usual covenants to keep up tenancy. Carter YAVUliams^'S^ la. Oil. ; 
licences, &c. The lessor and lessee entered into L. K. 9 Eq. 678 ; 23 L. T. 183 ; 18 W. E. 593. 
an agreement for a new lease to contain cove- 
nants similar to those in the former lease. Under Usual Covenants — Meaning of.] — By a con- 
this agreement the lessee retained possession of tract for the sale of a public-house, the vendor 
the public-house for several years, and in the agreed to assign, and the purchaser agreed to 
interim forfeited the licence, which was not take the lease, ‘‘subject to the yearly rent of 90iJ. 
renewed. Specific performance of the agree- and the performance of the covenants thereby 
ment was decreed against the lessee, but no reserved and contained, such covenants, being 
inquiry was directed as to damages occasioned common and usual in leases of public-houses.” 
by breach of the covenant to keep up the Upon investigating the title, the purchaser found 
licences. The lessor having insisted that he was that the lease under which the premises were 
entitled to insert in the new lease a covenant by ’ held contained this clause : “ Provided always, 
the lessee to keep up the licences similar to that and these presents are upon this express con- 
in the former lease : — Held, that he was not dition, that all and every underlease, deed .of 
•entitled to such a covenant, but only to a assignment, &;c., which shall be made and 
covenant that the lessee would use liis best executed during the term, shall be left with the 
•endeavours to obtain a licence, and would, if he solicitor of the ground landlord within two 
•obtained it, then keep up the same in the terms months of its date, for the purpose of registra- 
nf the old covenant. Shej^ieard v. Walher. Sf tion, and a fee of one guinea paid for such 

U. T. SO. registration,” and a power of re-entry in case 

of “breach or non-performance of any of the 
Covenant not to Build Public-house.]— On covenants or other stipulations hereinbefore con- 
:a sale of an estate as building land in 309 plots, tained or referred to.” The purchaser refused to 
each purchaser executed a covenant with trustees complete, on the ground that this was^ not a 
to observe certain conditions as to the user of the common and usual covenant; and the jury so 
land. The conditions stated that certain plots found : — Held, that whether the proviso in the 
were reserved for two taverns ; that “no houses, head lease was a covenant in the strict sense or 
•other than detached or semi-detached,” were to not, it was at all events a covenant within the 
be erected, except on the portion on which shops contemplation of the agreement, and therefore 
were permitted to be built ; and that shops would the purchaser was not bound to complete, 
Ibe allowed to be built on sixty specified plots. Brookes v. Brysdale, 3 C. P. D. 52 ; 37 L. T. 467 ; 
A purchaser of one of the plots set apart for 26 W. B. 331. 

shops was restrained from building a public- An agreement for the lease of a public-house 
house on it. Hall v. Box^ 18 W. B. 820. contained no reference as to the covenants to 

be inserted in the lease. The lessor insisted 
Eight of Person entitled in Equity to Sue for upon covenants by the lessee — (1) To reside on 
Breach — Notice.] — The vendors of an estate sold the premises and personally conduct the busi- 
part of it in 1863 to C., as a site for a public- ness; (2) Not to assign -without consent ; and 
house, and entered into a covenant with him that the proviso for re-entry should extend to 
that they would not sell any other portion of it the breach of any covenant : — Held, that they 
without requiring the purchaser to enter into a could not be insisted upon as usual covenants, 
covenant with them “not to erect thereon, or Lander and Baglei/s Contract^ In re, [1892] 
luse, or permit to be used, any building erected 3 Ch. 41. 


thereon as a tavern, public-house or beer-shop.” 
O. erected a public-house on his part, which he 
•demised to N. In 1869 other portions of the 
•estate were sold to a company, who afterwards 


See also sub tit. Landlord and Tenant. 


Implied Covenant on part of the Tenant. ]- 


•estate weresoiu tu tt eumpuiy,_ vvuu ttitetwttxus xJpon the letting by parol of a public-house there 
soM to_P.,hisoonyeyanoe eoiiteamnga oojena^^^ ‘ implied aVeeLnt or covenant that the 
ivith his vendors m the above terms P. erected 

a^house on one p ot and leased it to F., who forfeited. 3Iaio v. Hindmarsh, 28 L. T. 

.obtained a retail licence tor the sale of beer off , ’ 

the premises Held, that from the date of the 
.‘Sale to C., the rest of the property was subject 

4o the restrictive covenant; that F. must be Implied Covenant on part of S8ller.]--Seiiible, 
taken to have had constructive notice of it ; that that where such a covenant is entered into by a 
a beershop was a shop where beer was sold, tenant there is, in the absence of express stipula- 
iindependently of any other circumstance; that tion, an implied obligation on the part of the 
F. had broken the covenant; and that N, was landlord to supply the tenant vvith pch kinds of 
•entitled to sue in inspect of such breach. Xieoll beer as he requires, and if this obligation is not 
v. Femiinq, 51 L. J., Ch. 166 ; 19 Ch. U. 258 ; 45 fulfilled, the tenant is at liberty to buy the beer 
L. T. 738 *; 30 W. B. 95. which he requires elsewhere. Ediolch v. Haiokes, 

supra, col. 479. 

Notice to Assignee.] — The purchaser of The lease of one public-house contained a 

;a 'plot of ground agreed that no building erected covenant by the brewer that he would supply the 
■on it should be used as a public-house during publican with all the beer required for consump- 
twclve years and a half. The agreement did tion at that public-house pd another, such beer 
mot appear on the conveyance. The purchaser’s to be of a specified quality and price : — Held, 

YCL. VIII. 16 
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that the ohligatioii of the lessee s covenant was 
conditional upon the performance by the lessor 
of his covenant. Lulter v. Dennis^ 47 L. J., Ch. 
174 ; 7 Ch. D. 227 ; 37 L. T. 827 ; 26 W. R. 167. 

The assignee of the lease of the second public- 
house borrowed money of the brewer upon the 
security of a mortgage of that lease, and in the 
mortgage deed he covenanted with the brewer to 
buy of him all the beer consumed at that public- 
Pouse Held, that this covenant was subject to 
an implied obligation on the part of the brewer 
to supply good marketable beer, Ih. • , 


4, PbEMEDY POR Breach op. 

Measure of Damages.]— An agreement for the 
sale of the trade fixtures, &;c., of a public-house 
by W. to L. at a fair valuation, contained the 
following stipulations : That, in addition to the 
amount "of the valuation, L. agreed to pay . 
50^. goodwill ; that L. was to be allowed to take, 
in the event of him leaving, the 50h ; that L. 
should pay to W. lOOl. for painting, &c. ; that 
the rent was to be '7bl. 3'carly ; that six months 
notice to quit should be given by either party ; 
and that, “by way of making this agreement 
binding, each of the contracting parties^ has 
deposited in the hands of H. 40Z. ; and either 
party failing to complete this agreement shall 
forfeit to the other his deposit-money as and for 
liquidated damages.” In an action by L. against 
W. for refusing to sell pursuant to the agreement, 
“ whereby the plaintifi had lost the advantage 
which would have accrued to him from the per- 
formance of the agreement by the defendant, 
and had lost the use of the money paid by him 
as such deposit as aforesaid”: — Held, that the 
plaintiffs remedy for the breach wms confined to 
the recovery of the 40?. deposited with H. Lea 

V. Wliitalier, L. R. 8 C. P. 70 ; 27 L. T. 676 ; 21 

W. R. 230. 

A plea, that the plaintiff sued H. for the two 
sums of 40/. deposited with him as and for liqui- 
dated damages in respect of the breaches, and 
recovered judgment in respect thereof, wns no 
answer to the action. 2 b. 

Rights of Covenantee.]— When a covenant 
had been entered into not to sell wines and 
spirits on certain premises : — Held, that the 
covenantee, by not interfering with the sale of 
British wines to a limited extent, did not lose 
his right to an injunction to restrain a more 
extensive breach. Richards v. Revett, 47 L. J., 
Ch. 472 ; 7 Ch. D. 224 ; 37 L. T. 632 ; 26 W. R. 
166. 

Whcj'e there are mutual covenants by owners 
of land, their heirs and assigns, with the owners 
of adjoining land, their heirs and assigns, to 
comply with certain stipulations, the subsequent 
lessee of one of the owners is entitled to the 
benefit of the covenants as an assign, and can 
sue to restrain a breach. Taite v. Gosling^ 48 
L. J., Ch. 397 ; 11 Ch. D. 273 ; 40 L. T. 251 ; 27 
W. R, 394. 

8ee also COVENANT — Vendor AND PuR- 
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CHASER. 


T. H. W. 


INTRUSION. 

See CUOWN. 


INVENTION. 

8e.e PATENT. 


INVESTMENT. 


See Estate. 

See Lands 


Of Wasting Property.]- 

On Compulsory Purchases.] 

Clauses Act. 

Of Trust Funds,]— Trust. 

See also INFANT— LUNATIC— VENDOR AND 
PURCHASER. 


LO.U. 


See BILLS OF EXCHANGE— MONEY 
COUNTS. 


IRELAND. 

Operation of English laws and Statutes,] — 

The legislature, by the 6th article of the Act of 
Union "betw^een Great Britain and Ireland (39 & 
40 Geo. 3, c. 67), with reference to the treaty on 
which it was founded, intended to place both 
countries on an equal footing with respect to- 
articles of the manufacture and trade of either, 
wiien exported from one into the other ; and 
such intention is sufficiently expressed in the 
w'ords of that statute to enable a court of law to- 
give effect to it ; and the statute must be con- 
strued as having established a perfect reciprocity 
of advantages and consolidation of interests in, 
respect of the commercial intercourse of the two- 
countries, and to have placed them both on a 
level as to the mutual traffic and dealing, by the; 
effect of the imposition of countervailing duties, 
and by the virtual re-enactment of the previous 
statutes regulating the trade in British produce* 
Att.-Gen. v. M'^Kenzie^ 11 Price, 284. 


ISLE OF MAN. 

1. Jurisdlctmi of JSnf/lish Lems and Courts., 

484. 

2. Legislature. Laics and Customs^ 485. 

3. Cowis and Officers^ 4:%^. 

1. Jurisdiction op English Laws and 
Courts. 

Bankruptcy.] — The Isle of Man is not within 
the United Kingdom, and therefore a person 
residing there at the time of an adjudication 
against him has three months wdthin which he 
may contest the validity of a petition for adjudi- 
cation under 5 & 6 Viet. c. 122, s. 24, or 12 k 13 
Viet. c. 106, s. 233. Dacison v. Farmer^ 6 Ex. 
242 ; 20 L. J., Ex. 177. 
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ISLE 0 

HaT3eas Corpus.] — The Isle of Man is not a 
foreign dominion of the crown, and therefore a 
writ of habeas corpus ad subjiciendum issues to 
it notwithstanding the 25 & 26 Viet. c. 20, s. 1. 
JBrowny Eis 5 B. & S. 280 ; 33 L. J., Q. B. 

193 ; 10 Jur. (N.s.) 945 ; 10 L. T. 458 ; 12 W. E. 
821. S. P., Craioford^ Ex parte^ 13 Q. B. 613; 
18 L. J., Q. B. 225 ; 13 Jur. 955. 

Wills.]— The Statutes of Wills, et de donis 
conditionalibus, do not extend to the Isle of Man. 
That island made unalienable by a private act 
of parliament against heirs general on failure of 
issue male. Soclor and Man (EisUop) v. Eerhu 
(Ecarl), 2 Yes. 337. 

Title to Land.] — A question concerning the 
right and title to the Isle of Man might have 
been determined in the English courts. Em'hf 
V. Athol, 1 Yes. 204. 


2. Legislature, Laws and Customs. 

House of Keys.] — The Plouse of Keys, as a 
legislative body, has no inherent power to com- 
mit for contempt ; and the Manx Act of 1817 
does not give such power to it when acting in its 
legislative capacity. Enrwn, Ex jjarte, 5 B. & S. 
280 ; 33 L. J., Q. B. 193 ; 10 Jur. (N.s.) 945 ; 10 
L. T. 458 ; 12 Yh E. 821. 

Bankers and Notes.] — A licensed banker in 
the Isle of Man executed a security in the 
nature of a mortgage deed, bond and security of 
customary freehold lands belonging to him, to 
certain government officers conditioned to secure 
payment by him and his partners (members of 
the banking firm) of notes to a special amount 
to be issued in the island under the licence of the 
government. Two of the partners died subse- 
quently at different periods, and fresh licences 
were rene\ved in the names of the survivors for 
further issues, but under the original deed of 
security. The effect of such security on the notes 
so issued and in circulation, and the respective 
deaths of the partners upon failure of the bank, 
c onsidered and ascertained. Eoa rd man v. Qiiayle, 
11 Moore, P. C. 223 ; 5 W. E. 799. 

A promissory note of the .Douglas and Isle of 
Man Bank, in the 'following form : “ Y"e promise 
to pay the bearer on demand, one pound British 
in bank notes or bills on London,” is a negoti- 
able note within the Manx Banking Act of 1817. 
Ih. 

Husband and Wife — Dower.] — By the common 
la^v of the Isle of Man, confirmed by an ordinance 
published in 1687, a widow is entitled to dower 
only dum sola et casta vixerit ; the birth, there- 
fore, and affiliation of an illegitimate child creates 
a forfeiture of the dower. Cain v. Cain, 2 Moore, 
P. C. 222. 

- — Equity to a Settlement.]— The doctrine 
of a wife’s equity to a settlement is unknown to 
Manx law. Marsland, In re, 55 L. J., Ch. 581 ; 
54 L. T. 635 ; 34 W. E. 540. 

Insolvency.] — ^When a debtor possessed of 
lands liable to be sold for debt is in prison he 
cannot, by the law^ of the Isle of Man, be dis- 
charged, until he has made a mortgage of his 
lands in favom: of his creditors. Corleit v. Rad- 
cUffe, 14 Moore, P. 0. 121. 
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According to the general law prevailing, as 
well in the Isle of Man as in England, a deed is 
void against creditors when the debtor is in a 
state of insolvency, or when the effect of the 
deed is to leave the debtor without the means of 
pajdng his present debts. 

Lands.] — Exposition of the tenure of quarter 
lands and intacks in the Isle of Man of the 
natmn of copyhold. Eimie v. Cay dole, 9 Moore, 

P. 0. 303. 

There can be no foreclosure of a mortgage of 
copyholds of the tenure of quarter lands since 
the act to amend the law relating to mortgages 
passed in the Isle of Man in 1835, Ih. 

After the passing of the Manx Act of Settle- 
ment, 4th of February, 1703, the Act of Tynwald 
of the 24th of June, 1645, which rendered the 
consent of the Lord Mayor, of the Isle of Man 
necessary to alienation by a tenant, was, although 
not expressly repealed, no longer in force in the 
island ; and, under the provisions of the Act of 
Settlement, a tenant of the manor became entitled, 
upon payment of the proper fine, to alienate 
lands without the consent of the lord. Eoardman 
V. Qua.ijle, 11 Moore, P. C. 223 ; 5 W. E. 799. 

A grant by a tenant of customary land and 
premises is not invalid by reason of the grant 
being made in favour of two or more persons. Ih. 

The customary law of the Isle of Man respect- 
ing legitimation by subsequent marriage of the . 
parents was proclaimed at a Tynwald as follows : 

If a man get a maid or young woman with child 
before marriage, and within a year or two after 
doth marry her, if she was never slandered or 
defamed with any other before, that child 
begotten before marriage shall have his father’s 
corbe and his farm according to the custom of 
this Isle. This custom was propounded for the. 
resolution of all doubts therein to the two deem-, 
sters and twenty-four keys of the island, and 
was by them confirmed and answered as follows : 

If a man get a maid or young woman with child, 
and then within a year or two afterwards doth 
marry her, we judge them to be illegitimate by 
our laws : — Held, first, that such custom was 
not a rule of descent to lands of inheritance 
descending from father to son, but embraced the : 
case of a female entitled as a purchaser under ■ 
the trusts of a will. Quane v. Quane, 8 Moore. 
P. C. 63. 

Held, secondly, that the custom applied to a , 
case where more than one child had been born 
before marriage. Ih. 

Held, thirdly, that a child was legitimate, 
although more than two years had elapsed 
between the time the woman was gotten with 
child and the marriage of the parents. Ih. 

Limitations, Statute of— Effect on Debts. ]^ 

The Manx Statute of Limitations, which enacts , 
that actions of debt upon any trading contract , 
or demand without specialty shall be commenced . 
within three years next after the cause of action, , 
only bars the remedy, and does not extinguish, 
the debt. Harris v. Qmm, 10 B. & S. 644 ; 38, 
L. J., Q. B. 331 ; L. E. 4 Q. B. 653; 20 L. T. 
947; 17 W. E. 967. 

Land — Mortgage. ] — The equity of redemp*^ 

tion of lands in the Isle of Man is barred by the 
Act of Settlement passed in the island in 1703-4, 
after the lapse of twenty-one years from the date 
of the mortgage. Christian v. Goldie, 2 Moore, 
P. 0. 226. 
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jyCines — Grant and Working of.] — By an 

act of Tynwald, of the Isle of Man, a reserration 
•svas made to the lord of the isle, of all such mines 
and minerals as then were, or at any time there- 
tofore had been, vested in the lords of the isle. 
The Queen, as lady of the isle, being thus pos- 
sessed of the mines as of her own original title 
in the soil, has the right to the use of all waters 
found thereon and percolating by natural pro- 
cesses into the mines when opened. Ballacorhuli- 
Slli'Br 3Iininq Co. v. 43 L. J., P. C. 19; 

L. R. 5 P. 0. 49 ; 29 L. T. 658 ; 22 W. E. 277. 

The holder of a mining lease from the crown 
is not liable to make compensation for the with- 
dra^val by percolation into his mine of water 
which would otherwise have flowed into, or 
having flowed into, would have been retained 
in the^ wells and springs of the superjacent land. 
Ih 

The Court of Chancery of the Isle of Man 
;granted an injunction restraining A. from pro- 
*ceeding with hi's mining operations on the lands 
..of B. until he should give security, in the speci- 
fied form, to meet such damages as B. might, on 
the hearing of the cause, be decreed entitled to 
recover for injuries done, or that might be done, 
to B.’s lands. A. gave security accordingly, hut 
the court ordered the injunction to be continued 
till the hearing of the cause Held, that the 
. order for injunction was not justified by the 
practice of the court. Ih. 


of all lands and all real estate,” provided that 
“as soon as the valuation is complete” the 
Tynwald Court shall lay a rate on the pro|:)rie- 
tors of all lands and real estate according to 
valuation Held, that a rent-charge under the 
act of 1839 was not liable to be included in such 
valuation, or ratable under the act of 1860. 
Ingram v. Brinlmatei^ 44 L. J., P. C. S3 ; 32 L. T. 
746. 


Bights of Water.]— A grant of the use of a 
stream of water from an artificial flo’w over the 
grantor’s land for working a “mill or otherwise 
an instrument wherewith to plate iron, and iilce- 
wise a smithy,” the grantor engaging 1o keep up 
a full dam of waiter for that ])urpose, in the 
absence of any objection by tlic grantor, oi- tliose 
claiming under him, to tlie use of the waiter 
during fifty years, for other ]mr])oscs than tliose 
limited by the grant, confers ]}y the law of tlie 
Isle of Man, on the grantee, a prescriptive right 
ill the water granted. Tohin v. Stoivell, 9 Moore, 
“ C. 71. 


Bon-user.] -Non-user for twenty-one 

years does not deprive the tenants or farmers of 
the Isle of Man of the right to dig for and raise 
limestone and other stones in the quarry of a 
tenant, provided the stones, &c., are for the use of 
the party obtaining them, or to he employed by 
him for the improvement of his own or neigh- 
bour’s estate. By the supplemental Act 


of 


Settlement (6th June, 1704), a discretionary 
power is vested in the governor to allow the 


exercise of this right. 
Moore, P. C. 351. 


Christian v. CihsoJi, 3 



Custom to dig Clay and Sand.] — The Act 

nf Settlement of the Isle of Man, 1703, confirmed 
to the tenants their customary estates of inherit- 
ance, “saving always all mines and minerals, of 
■what kind and nature soever, quarries and delfs 
of flag slate or stone ” : — Held, that a custom by 
the tenants to dig for clay and sand did not 
. contravene the saving clause, and that such 
tenants ivere entitled to dig for clay and sand. 
AU.-Ge7i. {Isle of Man') v. Mylekreest^ 48 L. J. 
P. 0. 36 ; 4 App. Cas. 294 ; 40 L. T. 764. 


Partnership.] — There is no difference betw^een 
the Manx law- and the law of England in respect 
to the principles applicable to the law of part- 
nership. lalmiehero Y. Tupper.^ll Moore, P. C. 
198 ; 5 W. B. 797. 


Prescription.]— By the law of the Isle of Man, 
user for twenty-one years ci’eates a prescriptive 
right. CoiDin V. ifoore, 14 Moore, P. C. 354. 


Bating— Bent-charges.]— An act for the coni' 
mutation of tithes in the Isle of Man (1839) 
provided that there shall be paid annually, in 
lieu of tithes, a certain aggregate sum, to be 
apportioned by way of rent-charge amongst 
those entitled thereto. An act to provide an 
asylum for lunatics and insane persons, after 
directing a valuation “ at their net annual value. 


3. Courts and Officers. 


The Court of Exchequer in the Isle of Man 
has power to summon a jury to decide a question 
of fact. Att.-Gen. (Iste of Man) v. Cowley, 12 
Moore, P. C. 27 ; 7 W. E. 713. 

This power extends to an information for 
intrusion and trespass by the attorney-general 
of the island, on behalf of the crown. Ib. 

The attorney-genera], as the chief law officer 
of the crown in" the island, bringing an appeal 
to the Queen in council, is not required to enter 
into a recognizance to answer costs of appeal. 
Ib. 

The Ecclesiastical Court has jurisdiction to try 
the validity of an alleged donatio mortis causil. 
Cosnahan v. Grice, 15 Moore, P. 0. 215. 


J. M. 


ISSUE. 

Limitations to.]— Nee Settlement— Will. 


JAMAICA. 

See COLONY. 


JERSEY. 

See COLONY. 


JOINT STOCK COMPANY. 

See BANKER— COMPANY— MINES. 
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JOINT-TENANCY-^JOINTUEE. 


JOINT-TENANCY. 

Partition of.] — ^6^0 Paetition. 
Creation of, by Will.]— Will. 

In other Cases.] — See Estate. 


JOINTURE. 

A. Incidents, 489. 

B. Agreements fob Jointure, 490. 

0. Property out op which Jointure Pay- 
able, 493. 

D. Payment of Jointure. 

1. Deficiency in Value of Property Charged^ 

499. 

2. In tohat Currency Jointure Palely 501. 

3. Arrear.^ and Interest^ 502. 

4. Postponement of Payment, 503. 

E. Incumbrances, 503. 

E. Discovery op Deeds, 504. 


creditors, it was held that the wife’s recovery 
was a forfeiture within 11 Hen. 7. Synison Y. 
Turner, 1 Eq. Ca. Ahr. 220, pi. 1 *. 14 Vin. Abr. 
555, pi. 25. 

Emblements.]— Dower is an excrescence or 
continuance of the husband’s estate, which join- 
ture is- not ; therefore, a dowress shall have 
emblements but not a jointress. Fisher v. Fortes, 
9 Vin. Abr. 373, pi. 82. 

Rent-charge settled and afterwards Land 
devised.] — A., on marriage, settled a rent-charge 
on his wife for her jointure, and afterwards 
devised to her part of the land charged. This 
rent-charge shall not be apportioned. Knight v, 
Calthorpe,! Vern. 347; 1 Eq. Ca. Abr. 33, pi. 6. 

If a testator by will before marriage gives 
2,000^. per annum to any woman he may marry, 
and afterwards, by codicil, gives his wife the 
same jointure, she cannot take both. Ostorne 
V. Leeds QDuhe), 5 Yes. 582 ; 5 E. E. 74, 

Equity of Redemption.] — A. settled an equity 
of redemption for a jointure, and became bank- 
rupt ; the jointress is bound by the account 
settled by the assignees with the mortgagee, 
unless she can shew" particular errors. Knight 
V. DampfeUd, 1 Vern. 179. 


T . Discovery op deeds, aU4. Bill for Account and Receiver.] — A. J. being 

entitled to a certain jointure, by articles of 
A, INCIDENTS. November, 1799, assigned the same to he'r son 

Gr. C. J., in consideration of his covenanting to* 
Period of Payment— Rent-charge during Life pay the head-rents of the lands of Shane, &c., 
of Husband.] — Primd facie a “ jointure ” is a and also of his giving A. J. a right of distress on 
provision for the wife after the death of her the lands of Blarney, in case of any default on 
husband. Under a jointuring powder in common his part in the payment of the said head-rents : 
form, except that the w"ords “ by w’ay of jointure ” — Held, that notwithstanding the remedy at law 
are omitted, wdaich pow’er is referred to in the thus provided by the articles, a bill for an 
follow'ing sentence of the wdll as ‘‘the said power account on foot of the payments made by A. J.. 
of jointuring,” the donee of the power cannot in respect of the head rents, and for a receiver, 
create a rent-charge payable to his wife during was maintainable. Goodwin v. Jeffreys, 1 Dr. 
his owm life. Jamieson v. Trevelyan (23 Ij. J., & Wal. 375. 

Ex. 281 ; 10 Ex. 269) distinguished. Delloghton, 

In re, De Iloghton v. De Iloghton, 65 L. J., Setting Aside Jointure.] — A settlement or 
Ch. 667 ; [1896] 2 Ch. 385 ; 74 L. T. 613 ;44 W.E. jointure on a marriage, though made very 
635, unequally, and in favour of the wife, will not 

Marriage Contracts.]— In marriage contracts, equity ; as that cannot put the 

a jointure for the vvife is almost universally the wife m statu quo. v. 2 P.Wms. 619. 

first care. J/'tSwire v. Beat. 379 ; 2 Hog. Irish Bankers’ Act.] — Semble, that the case 

IIJ- of n, iointnrc settled unon the wife of a son on 


first care. lu'txuireY. oie - j:iog. Irish Bankers’ Act.] — Semble, that the case 

of a jointure settled upon the wife of a son on 
Forfeiture for Adultery.]-The husband does marriage is not within s 3 of the Irish 
not forfeit his estate by tteenrtesy, nor the wife Act. !,pcanmj v. Ddacour, 1 Di. & 

her jointure by adultery. Walher, In re,lA. k vvai. oyi. 

G-. t. Sugd. 326. YThen a Bar to Dower.] — See Husband and 

Jointure is not forfeited at law by elopement Wife. 
or adultery; the same rule in equity, where 21 4. 4. 

iointure secured by articles. Buchanan v. When a Bar to Share under Statute of Distribu- 
BuolM-mn, 1 Ball & B. 206 ; 12 K. K. 16. S. P., tious.]-See Executoe and Administeatoe. 


-See Husband and 


Sidney v. Sidney, 3 P. Wms. 275. 


Exercise of Powers of Jointuring.] - 
Power. 


Eorfeiture by Wife suffering a Recovery.] — Iowbr. 

A., on his niaiTiage, made a settlement wnerel^^ Liability of Jointress for Waste.]— See Waste. 

he wms tenant for life to lands to 40UL per cement ; Trust and TRUSTEE, 

annum, remainder to his wnfe in special tail, ’ 

remainder to his own right heirs. A. and his 

wife joined in barring the settlement, and made -q AGREEMENTS FOE JOINTUEE. 
a new one to S. and his heirs in trust as to lands 


B. AGEEEMINTS FOE JOINTUEE. 


of 150^. per annum, for the wife, and the heirs Rule in Equity.]— In equity, agreement to 
of her body, and for want of such issue, in trust make jointure is equal to a jointure. Seys v. 
for A. and his heirs. A. died without issue : his Price, ^ Mod. 219. ; _ i aaa 7 

wdfe suif ered a recovery, and devising the lands One covenanting to leave his wnfe 1,000 A 
for payment of debts, died without issue. Upon w"ithin three months after his death, cannot be 
a bill by the heir 'of A. against the wife’s enforced in equity to amend the security. Colims 
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.. 1 P. W.S. 107 ; Sos^l V. -Zl 

^^A.;ti.g indeuea in 700., ag.-ee. ob hi. -niage 

marria£;e to settle lands of lOOL per annum on ^ will set aside the Ih-st 

Smselfor life then. to his wife for ~ if f LnSh, a .un.i the soe.nd 

remainder to their issue m -—I^eci ecd, ^ wfl Tiio is a purchaser. Douglas x. W^nui, I. 

lands to be sold, and after Ca Ch 100 1 1(^0^ Abr. 220 pL 10. 

the surplus to be laid out, and settled on the wite Ca. Cii. iuu , i nq. u 

or the issue; but the decree was reversed on a Eeut-charge to Infant, ]--< bunt <>1 

bill of review. Cmyenter v. Bennet^ X Tern. 20. . of particular Inmls to an 

A tenant for life, with power to make a ]ointu e, ‘lointure, though grantor be evicted, 

remainder over, covenanted to make a ]Ointu equitv a general agreement to grant 

on his wife in consideration of marriage by virtue ^ ^tbat^ amount out of some lauds, 

of his power or otherwise, of 500Z. per annum, bindliifant if her guardian or jiarents assent 
and died before it wasgone ; to it CorhettY. a.rfcft, 1 Sim. & S (!21 ;_2 1...1 

it good. Coventry V. ’. cos') Ch. 108. AtBrmed 5 Uu.s. 2.ii : , •!. 

Gilb. 160 ; Comj-n, 312 ; 9 Mod. 12 ; 10 Mod. 463 ; CO-|G 

1 Str. 596. « T 4? 4- m- 

j. Articles on Marriage of ^Female Infant, j y} 
Agreement for Jointure in consideration of of an infantfn, consiileration 

portion never paid.]— Agreement to settle a g^dtable jointure w^^^ 

jointure in consideration of a xiortion hy the of aj,.e, in bar of dower, and she was 

father, though the portion was never^paid, yet limited to the husband 

the wife shall have her lointure. JPer/n iA‘ v. jointure was settled, and the wife. 


the wife shall have her jointure. Perhin.'i v. jointure was settled, and the wife, 

Thornton^ Amb. 502. when of ho-e, was a party to the deed, but she 

Evidence.]-Bill to have jointure made up a^^or conveyed her own^k^^^^ 

iffiUBWi 


Articles during Coverture — Entry of Wife.] 

—When a provision is made for a wife, in lieu 
■of her jointure, by articles during coverture ; it 
the wife after her husband’s death enters but 
upon part of the lands, she shall perforin the 
whole articles. Moselmfs Case, cited in Cecil v. 
Balishmj, 2 Vern. 221. 

Purchaser of Lands charged, making Jointress 
his Executrix.]— A. covenants that, in considera- 
tion of 1,200^., he and all claiming under him will 
convey to B., or pay back the money. A con- 
veyance is made, and then B. is evicted by a 
jointress, who claimed under a settlement made 
by her husband, the former owner to the estate : 
B. makes the jointress his executrix, and dies ; 
A. shall pay back the money, and the executrix 
of B. shall have it and her jointure too. Jason v. 
.Jerrhs,-! Tern. 281. j 

Jointress Administratrix.]— AVhere there was 
an agreement on marriage to settle a jointure in 
consideration of 50Z. portion ; and the husband 
dies before portion paid or jointure settled, and 
the wife takes an administration to her husband : 
—Held, she shall not have the portion as admin- 
istratrix, and the jointure also. Sed qiitere. 
Memleih v. Jones, 1 Vern. 163 ; 1 Eq. Ca. Abr. 
220, pi. 1. 


Covenant as to Value of Jointure Lands omitted 
in Settlement.] — A settlement for a jointure is 
made in pursuance of articles, wherein was a cove- 
nant that the jointure lands were of such a value, 
but this covenant is omitted in the settlement. 
The covenant is subsisting. S;pealm v, Speake, 1 
Yern. 217 ; 1 Eq. Ca. Abr. 220, pi. 7. 

First Settlement set aside as against Second 
Wife.] — If A. in the lifetime of his first wife 
settles lands to the use of himself for life, 


Covenant by Tenant for Life— To make addi- 
tional Jointure.]— Tenant for life, with power 
to make a jointure of lOOZ. per annum for every 
lOOZ which he has with his wife, covenants, on 
marriage, to make a jointure accordingly, and 
also to make an additional jointure on recci\iug, 
or becoming entitled to, any further money in 
right of the'"wife ; after the death of the husbaiui 
the wife becomes entitled to an additional 
fortune ; she shall not compel the remaiiiderinaii 
to make an additional jointure on her on this 
account ; but on the other hand, the liusbaiui s 
creditors sliall not take from the wife this addi- 
tional fortune. Jlolt v. Jlolt, 2 P. Y ins. 648. 

To Jointure when in Possession— Inca- 
pacity to exercise Power,]— Devise of real 
estate to tenants for life in succession, with 
remainders over, with power to the tenants tor 
life, when and as they should severally and suc- 
cessively be in possession, to appoint, by way of 
rent-charge, a jointure of a certain amount to 
any woman or women with whom tliey might 
‘ intermarry. One of the tenants for life co\o- 
■ nanted, on the occasion of his marriage, that, if 
‘ he should come into the possession of the estates, 

* he would execute tho power of joiniuriiig in 

• favour of his wife. After this, and before co»ining 
into possession of the estates under the devise, 
he became of unsound mind, and continued so 

^ until his death, before whicli, luwyever, he had 
® become entitled to the possession of the estates : 

—Held, that his widow was entitled to^ have 
5 the rent-charge enforced by way of jointure 
against the estates, under the covenant made by 
1 her deceased husband on his marriage with her. 
Affleck V, Afflceli, 26 L. J., Ch. 358 ; 3 Jur. Q^.s.) 
326 ; 5 \Y. R. 425. 


Death without making Jointure.]— A., 

tenant for life, remainder to his first and other 


. i 
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sons in tail, remainder to B. for life, remainder 
to his first and other sons in tail, remainder to 
• C., with a power to B. after A.’s death without 
issue, to make a jointure : B. married in the life 
of A., and before marriage covenanted to make 
a jointure, and to execute his power when in 
possession. A. died without issue, and B. sur- 
vived, but died without making a jointure. B?s 
widow brought a bill against 0. to have a 
jointure made, because B., surviving A., might 
have executed his power, and might have cove- 
iiaiited so to do ; decreed. Alford v. Alforf 
•Grilb. 167. And see Hervey y. Herr ey^ 1 Atk. 
561. 

Covenant by Tenant in Tail.]— Tenant in tail 
covenants to settle a jointure and dies. Issue in 
tail not bound by the covenant. Clifford (Lord) 
V. Bwrlingtoii (Earl), 2 Vern. 371. 

Bather being tenant for life, and son tenant 
in tail in remainder of an estate, a settlement 
was made, wherein was a power for the son, 
when in possession, to make a jointure. Father 
-and son enter into a general covenant (without 
reciting or referring to the power), that the son 
within twelve months shall make a jointure on 
-a then intended wife ; the father dies within 
twelve months, and the son takes possession, and 
'dies without- making any settlement ; the estate 
is bound in the hands of the remainderman, 
Jaelmn v. Jacknm, 4 Bro. C. C. 462. 

Tenant in tail, with power to make a jointure 
in consideration of marriage, articled to make 
-one, but died without doing it, and without issue ; 
then his wife died, and her administratrix brought 
a bill for an account of the profits and lands 
.articled to be settled. Bill dismissed, the power 
remaining unexecuted. Elliot v. ILele, 1 Vern. 
406. 

Marriage Settlement— Grrant of Rent-charge— 
Incorrect Recital that Settlor was seised in 
Fee.] — A. became a party to a settlement, exe- 
cuted on the marriage of his nephew, and granted 
to the intended wife an annuity, to commence 
.after his death, cliarged on lands of which he 
'declared himself entitled at law or in equity to 
.an estate in fee simple. He gave her a power 
•of distraining on these lands for the annuity 
.(subject, however, to any chaige on them which 
ho had created or might create for his own wife), 
•and he also created a term of years in the same | 
lands, which he assigned to trustees to hold for | 
the purpose of satisfying the annuity by entry I 
and distre.ss subject as aforesaid. On A.’s death I 
proceedings were instituted by other parties in j 
chancery, and a decree was pronounced declaring | 
that he was only entitled to a life estate in the j 
lands which he had charged. The amniity fell | 
.into arrear : — Held, that the settlement gave the 
annuitant a right to proceed against the personal 
estate of the grantor for satisfaction of the 
annuity. Monypenny v. 31ony2)e)inydd H. L. Gas. 
114 ; 31 L. J., Ch. 269. 

O. PROPERTY OUT OF WHICH JOINTURE 
PAYABLE. 

Rent-charge on Estates— Devise of part of 
Estate to Wife for Life.] — A., on his marriage, 
grants a rent-charge to his wife out of his estates 
for her jointure, which he secures by a term 
limited to trustees. By his will he gives his 
mansion-house and park to his wife for life, and 
the rest of his estates to B., and directs that the 


repairs, painting, &c., of his mansion-house shall 
be paid for by sale of timber on the premises 
devised to B., and then he confirms the settle- 
ment : — Held, that the jointure is wholly rais- 
able out of those premises. Powell y. Qrighy, 

3 CL & F. 103 ; 9 Bligh (N.s.) 646, And* see 
liniglit V, Calthmpe, 1 Vern, 317 ; 1 Eq. Ca. Ahr. 
33, pL 6. 

Real and Personal Estate — Real Estate 
Charged.]— A., on marriage with M., settled a 
jointure on her, with the approbation of B., his 
father, ‘who witnessed the deed. A.died^ leaving 
a large personal estate, and made M. executrix. 
Afterwards B. discovered that A. was only 
tenant for life, with remainder to himself in fee, 
and he recovered at law. Per cur., it is plain 
that the father thought the son had the fee, and 
that he knew of the settlement : considering, 
therefore, the near relationship of father and 
son, the widow shall not be compelled to resort 
to the son’s covenant, and compel the jointure to 
he made good out of his personal estate. TeaMule 

V. Teasdale, Select Ca. GIi. 59. 

By a settlement in contemplation of marriage, 
reciting that the intended husband being entitled 
to certain real estate it was agreed, on the 
treaty for the marriage, that he should secure to 
the intended wife, in case she should survive 
him, a certain annuity by way of jointure, “ in 
manner thereinafter expressed,” the husband 
demised certain real estate to trustees for a long 
term of years upon the trusts thereinafter 
declared, and then covenanted that his heirs, 
executors, administrators, or assigns should pay 
the jointure to his wife surviving him upon 
cert|iin specified days ; and the covenant was 
followed by a declaration that the demised lands 
were to be held upon trust for the settlor until 
some default in making any of the payments of 
the jointure ; and in case of non-payment of any 
part for forty days next after any day of pay- 
ment, then upon trust to secure the same 
Held, that as between the real and personal 
representatives of the settlor, the' land was the 
primary fund for -payment of the jointure, 
because the jointure was not in satisfaction of 
any debt due from the settlor at the time of 
executing the settlement, nor had his personal 
estate been augmented by any consideration 
fjiveii for it ; and therefore the presumption was 
that a primary charge upon tlie land was 
intended ; and that presumption was not rebutted 
by anything in the recitals or in the form of the 
deed of settlement. Looremore v. Knapman, 
Kay, 123 : 2 Eq. R. 710; 23 L. J., Ch. 174 ; 2 

W. ‘R. 664. 

By articles of separation, dated in June, 1834, 
the defendant agreed that he would, on or 
! before the 1st of February, 1835. efioctually, by 
a charge on frcehelcl estates, or by investment 
of an adequate sum of money, or by the best 
means which might then he in his power, secure 
to the plaintiff, his wife, an annuity of 1,000L 
In December, 1S3I, a deed of arrangement was 
executed between the defendant and his son, by 
which certain family estates were conveyed to 
trustees to raise money for the payment of 
various incumbrances, afterwards to such uses as 
the defendant and his son should a})point, and in 
default of appointment to the defendant for life, 
and ihen to ids son absolutely, with a power for 
the defendant to jointure his then present or 
any future wife to the extent of 1,00()L per 
annum .-—Held, that the plaintiff was entitled 
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to liave lier jointure raised out of the estates, as d 
against the defendant and his son. S‘ 

fCIO'imtpss') \p3ror)migt07iX^c^rl),l7 Sim. 59, lb a 
L.J.,Ch.442. I 

Estates liable to Contribute Eatahly.]— The a 
owner of estates in the counties of Oxford and i 
Berks covenanted on his marriage to convey such a 
part of them to trustees as shoukrhe of the r 
annual value of 900Z., to the use of Ji^mselt for 3 
life, with remainder to the use and intent that c 
his intended wife should yearly receive for her s 
iointure 80GL, to be charged upon the same 
hereditaments. The settlor, not having made ] 
’ any settlement in pursuance of the covenant by 
his will confirming the settlement, devised Ins 
estates in the counties of Oxford and Berkshire J 
to his wife for life. He afterwards by deed 1 
revoked his will as to the estates in Oxfordshire, . 
which consequently on his death descended to 
■ his heir-at-law. The jointress insisted that she 
was entitled to the Berkshire estate for her life, 
free from any contribution towards her jointure, 
and that the Oxfordshire estates were exclusively 
liable to satisfy the covenant Held, that as no 
intention to benefit the jointress to the extent 
for which she contended appeared on the face ot 
the will, the two estates were liable to contribute 
ratably to the satisfaction of the covenant. 
Myfd V. GvogHj 2 Coll. C. C. 527 ; 10 Jur. 384. 

Charge of Jointure ou Estate in Possession, 
and also on Estate in Bemainder.] — G. S., being 
seised in fee in possession of X., and of a 
remainder in fee expectant on the death of J. in 
Z., upon his marriage charged X. and Z. with a 
iointure ; and it was provided that during the 
life of Q. the jointure should be borne by X., 
and that if J. should die in the lifetime of the 
wife (which happened), the jointure should 
issue out of Z.. and no part of it out of X. X. 
was settled on' the issue of the marriage, and Z. 
was limited to G. S. and his heirs. And it was 
provided that upon G. S. charging other lands of 
his with the jointure, the lands of X. and Z. 
should be discharged therefrom. And G. S. 
covenanted to charge 3,000Z, for children s 
portions, and that it should be the first charge 
on all property of which he should die seised or 
possessed, and have a priority of all other charges 
thereon :--Held, 1. That as between the lands 
of X. and Z., the lands of Z. were bound to 
indemnify the lands of X. against the jointure. 
2. That the 8,000?. being a charge upon such 
property only of G. S. as he died seised or 
possessed of, it became on his decease a charge 
upon X., and W’as puisne to the jointure. 
SuUium V. SulUvaJi, 2 Jo. & Lat. 7G9 ; Ir. B. S 
Eq. 685. 

Jointure charged on. two estates by marriage 
settlement how to be borne as between the 
estates. S. C.-. 1 Jo. & Lat. 678 ; Ir. R. 7 Eq-453. 
And see Wnfaell v. SmHli, 1 Sim. & S. 321 ; 1 
L. J. (o.s.) Ch. 121. 


during her life to the intent that Phe might Ixi 
satisfied and paid the jointure and all ai'iyais-, 
and “subject as aforesaid to the jrantmv tnr 
the issue of the marriage ; and, in dehuilt ut Mmh 
i issue, as to the husbaiuTs property, for hnu. and 
as to the 3,000?., the wife's property, h.r >iieh 
person as she should appoint, and m ddault ut 
appointment to her executors, ihere was iu> 

iiiie of the marriage that arrears ot 

jointure due at the wife s <leatli were payal.U; 
out of the corpus of all the prupertv put iia 
settlement as against the })crsoiis eiitiikMl under 
the ultimate limitation. Cmier v. bait. Ir. k 
Eq 97. 

The 'wife, by a deed executed diiriug the 
husbamrs lifetime, appointed the 3,0f)0/., after 
her death, to trustees for scheduled creditoj's ot 
the husband. By a deed excciiti'd alter t her 
hiishaiuTs death, reciting the power and Lie 
former appointment, that she had been adviseit 
, that it was voluntary and inu})erative, and that 
, she was still minded to appoint or dispose of 
the 3,000?. so that it should be applied rntabLy 
' among the scheduled creditors, she ie\okeu the 
» former appointment, and irrevocably appointed 
j 3 000?. to the trustees of the former deed, in trust 
[ after her death to pay and divide the same 
1 ratably among the scheduled creditors, who ''*’*•010 
parties to the deed : — Held, that the lattei did 
not operate as a release of the 3,000?. from the 
jointure ; and that that fund was subject, with 
the other property in the settlement, to the 
; arrears of the jointure due at the wife’s death. 

^ n. 


Settlement of Beal and Personal Property— ' 
Arrears of Jointure payable out of Corpus.]— By 

a marriage settlement real and personal property 
of the husband, and 3,000?., the wife’s fortune, 
were vested in trustees, to receive the rents and 
interest, and to pay head-rents, and then to pay 
the residue of the rents and interest to the 
husband for life ; and after his decease that the 
wfife and her assigns during her life should receive 
a jointure with a power of distress and entry 


Charge on Plantation and Slaves — Compensa- 
tion-Money liable for Arrears.]— A jointure was 
charsied upon a plantation and slaves in the 
Islaiid of St V., and secured by powders of distress 
and entry, and by a term vested in trustees, upon 
the usual trusts to raise the arrears by sale, 
mortgage, &c. Subject to the jointure, ^ the 
estate w’as charged with a large sum for portions. 
Subsequently to the creation of both chai'ges the 
slaves ivere by law’ nianiiinitted, and a consider- 
able sum paid by w^ay of compeuisation in respect 
of them. The jointure having fallen into arreai-: 
—Held, that this compeiisaticm-money was 
applicable for the payment of such arrears, on a 
suit being instituted for that pui'iiose ; but that 
the persons intei-ested in the portions, and the 
' owner of the estate subject to the jointure and 
portions, w^ere necessary parties to such suife- 
(rveatheed v. Elliot^ 15 Jur. 986. 

Covenant to secure Jointure out of Estates to 
' he afterwards acquired— Estate coutracted to 

• he purchased and again sold.] — A wife had a 

• jointure secured on her husband s estate, X. In 
1844 the husband contiucted to purchasu an 

’ estate, Y. ; and to enable him to sell the estate, 
' X., the wife in 1845 released her jointure, and he 

• then covenanted to scenre it out of estates he 
^ should thereafter acquire.” Before the estate Y. 

had been conveyed, the husband contracted to* 
sell it Held, that in equity the estate Y. wms 
“ charged with the jointure. Wardc v. Warde^ 
^ 16 Beav. 103. 


Stock produced by sale of Beal Estate under 
London Dock Act.]— Stock produced by^ a sale 
of real estate under the London T3ock Act, 39 & 40 
Geo. 3, c. 47, subject to jointure, considered 
as real estate, the original character not having 
been displaced by a complete conversion. 

V. Shard, 14 Ves. 348. 
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Charge on Life Estate,] — A., upon the occasion 
of his marriage, in exercise of the usual powers 
of jointuring, and of charging portions, executed 
a deed, whereby he limited a jointure to his 
intended wife, to commence after his own decease, 
and also a term of years, to commence after the 
decease of the survivor, to secure portions for 
younger children. By another deed he affected 
to charge other estates, of which he was merely 
tenant for life in remainder, without any power 
of jointuring or of charging ^portions, with an 
additional jointure and portions, and covenanted 
that he would, as soon as he should be entitled 
to the possession, convey the estates specified 
therein, and all other hereditaments to which he 
then was or thereafter might be entitled for any 
estate of freehold or inheritance to the same 
uses, for the purpose of securing the additional 
jointure and portions, as were contained in the 
prior settlement for securing the jointure and 
portions thereby already charged. A. subse- 
quently incumbered his life estate in remainder.' 
Upon its falling into possession : — Held, that the 
second deed did not create a charge on the life 
estate, or confer any right to have the rents 
impounded during the life of A. to satisfy the 
additional jointure or portions, and that the 
incumbrancers were entitled to priority over 
the jointress and younger children. Ford v. 
Tynie, 2 De G. J. & S. 557 ; 34 L. J., Ch. 452 : 
11 Jur. (N.S.) 402 ; 12 L. T. 512 ; 13 W. R. 643. 
And see Many penny v. Monypenny, supra, col. 493 

Devise in Strict Settlement.] — Devise, subject 
as to part to a devise to trustees and their heirs, 
for debts, in aid of the personal estate, and as to 
part to mortgages in fee to sons and a daughter, 
and their respective issue male in strict settle- 
ment, &c., with powder to the sons respectively, 
when in possession, to convey and appoint all or 
any part to trustees on trust, by the rents and 
profits, to raise a rent-charge as and for a jointure 
for any w’ife or wives, for each such wife’s natural 
life only, and also to charge portions by deed and 
to lease for twenty-one years. Execution of the 
power by conveyance to trustees and their heirs 
on trust, by the rents and profits, to raise and 
pay a jointure during the wife’s natural life only, 
and charging portions with covenant for title, 
and for quiet enjoyment by the trustees during 
the natural life only of the wife. As to the 
estate of the trustees at law, qufere ; the Com’t 
of King’s Bench certifying that they took an 
estate in fee ; and the Court of Common Pleas, 
that they took no estate whatsoever. Wyliham 
V. Wyhliam. 18 Ves. 395. 

The mode of executing such a power is limiting 
a rent-charge to the wife by way of jointm’e, 
secured, if not by the ordinary power of entry 
and distress, by a trust term for ninety-nine years, 
with a proviso for cesser on payment of the 
jointure during her life, and all arrears at her 
death. Ih. 

Devise in strict settlement, with power to the 
tenants for life to jointure, on condition that 
two-thirds of the portion should, upon such 
marriage, be settled, one-third upon the eldest 
son of the marriage, and one other third upon 
the younger children. Upon the intention that 
the settlement should be conformable to the 
limitations of the real estate, a trust for the 
father for life was established, and the interest 
of the eldest son was not to be devested, except 
by his death under tw^enty-one, without issue 
male. Burrell v. Crutchley, 15 Yes. 544, 


Testator directed a settlement to be made of his. 
estates, and a power to be inserted in it enabling- 
the tenant for life to jointure any wife or waives, 
at one or several times, to the extent of one-fifth 
part of the then ordinary annual rental of the 
estates :-^Held,, that the settlement ought to 
authorise the tenant for life to charge the estates 
with a clear yearly rent-charge not exceeding 
one-fifth of the yearly rent of the estates payable 
at the time of creating the charge. Trevor v^ 
Trevor, 13 Sim. 108; 11 L. J., Ch. 417 ; 6 Jur.. 
863. 

Devisees of Settled Estates— Apportionment. 
— Eluctnating Income — ^ Capital Value.]— A 

testator, pursuant to a powder of appointment,, 
limited certain settled estates as to part to his. 
eldest son in tail, and as to the residue to his. 
younger children as tenants in common in tail^ 
the whole being charged under the settlement 
with payment of a jointure to his widow. The 
income of the part appointed to the eldest son 
was of fluctuating value, being derived mainly 
from mineral produce ; the income of the residue 
was derived solely from surface rents : — Held, 
that the jointure, being a charge on the annual 
income of the whole, must be apportioned as 
between the appointees in proportion to the 
actual income received in each year, and not in 
proportion to the capitalised value of their 
respective shares. Zey v. Ley, 37 L. J., Ch. 328 ; 
L. R. 6 Eq. 174 ; 18 L. T. 126 ; 16 W. R. 509. 

Devise of Beal Estate and Bequest of Personal 
Estate for Purchase of Land subject to Powers 
— Liability of Devised Estate to Charges.] — 

Real estate was settled with powders to the tenant 
for life to charge jointure and portions. On his 
marriage he in part exercised these powers and 
charged the settled estate, but not to the full 
extent authorised. At a subsequent period a 
testator devised real estate and bequeathed his 
residuary pemonal estate to be laid out in the 
purchase of land, to such of the uses and subject 
to such of the pow'ers declared of the settled 
estate as should be subsisting at his death, but 
not so as to increase or multiply any charges or 
pownrs of charging. The tenant for life and the 
tenant in tail of the settled estate executed, after 
the testator’s death, a disentailing assurance of 
all the properties subject to the settlement : — 
Held, that the devised estate and the residuary 
personal estate were not subject to the charges 
existing at the date of the testator’s death ; that 
a release of his still- existing powers of charging 
ought to be executed by the tenant for life ; and 
that the trustees of the testator’s will w’ ere there- 
upon bound to pay the residuai-y personalty to* 
the tenant for life and tenant in tail on their 
joint receipt. Beruerff, In re, Berners v. Calvert, 
3 R. 153 ; 67 L. T. 849 ; 41 W. R. 188. 

Priorities — Portions — J ointure. ] — 'Where a 
sum of money w^as charged upon land, in exercise 
of a power exercisable by the donee for his own 
benefit, and parts of the sum wmre irrevocably 
appointed by the same deed to certain persons, 
the residue being left subject to future appoint- 
ment : — tield, that the parties entitled to the 
aliquot parts so appointed had piiority over 
subsequent appointees of the residue. Crcayh's 
Estate, In re, 25 L. R., Ir. 128. 

Postponement of Jointure in favour of 

Mortgagee of Portion.] — Lands were subject to 
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a jointure, and, as a next charge, to a sum for j 
portions. The second appointee in date of the 
portion-money mortgaged his share, and the 
jointress postponed her jointure in favour of 
the mortgagee: — Held, tlaat the postponement 
■was to he treated as an equitable assignment, 
and that the jointress had not thereby postponed 
her jointure to the first appointee’s share. Eights 
and priorities of the parties considered. Arm- 
Mrong^ In re, [1895] 1 Ir. E. 87. 


D. PAYMENT OE JOINTUEE. 

1, Deficienoy IX Value op Peoperty 
Ghaeged. 

When Value Estimated.] — ^Where lands of a 
•specific annual value are settled in jointure, pur- 
suant to a power, the value is to be estimated at 
the death ^ of the husband. Londonderry 
((Chrwte) V. Wayne^ 2 Eden, 170 ; Amb. 424. 

Clear Yearly Value.] — Power to husband to 
make jointure not exceeding clear yearly value 
of 100/. for every 1,000/. portion ; part of the 
portion is limited, the interest to the husband 
for life,' then to increase younger children’s 
fortune ; if none, to survivor of husband or wife : 
this considered as received by him, as settled 
fairly for the family and for his benefit, and 
within interest of the power. “ Clear ” means, 
as at the time of making the jointure, and not 
during its continuance, which would make these 
powers fluctuating. “Clear” means, free from 
'Charges usually allowed between buyer and 
iseller, and by the course of the country borne by 
tenant, hut subject to land-tax, and those borne 
by landlord. Tyreonnel (^Earl) v. Ancader 
'(Lnlie'), 2 Yes. Sen. 500 ; Amb. 237. 

lands Expressed to be of certain Value.] — ! 

‘Where, in marriuge articles, the lands agreed ' 
to be limited in jointure are expressed to be of ' 
the yearly value of 5007. and afterwards proved , 
'deficient, this amounts to an agreement that ' 
they were of that value, and is a sufficient foun- ' 
dation for making up the deficiency. Glegg v. ! 
Eflegg, 4 Bro. P. C. G14. * * i 

Where lands are settled in jointure, and 
•covenanted to be of 5007. per annum value, but 
the husband, afterwards discovering a defect in 
the title, settles other lands as an additional 
jointure, and declares them to be in recoin] )eiisc 
of all deficiencies, either in title or value of the 
lands before settled; the jointress shall have 
lauds of the full value of 5U07. per annum, over 
iind above the other lands, and all other provi- 
isions made for her by her husband’s will. Grate 
T. Iloohe^ 4 Bro. P. C. 593. 

How Deficiency made up.]— Lands settled on 
A. for life, for her jointure, are covenanted to be 
of a certain clear yearly value ; after the death 
of the husband the jointure lands turn out 
deficient. The jointress is entitled to have the 
deficiency made good out of other lands, and to 
come in as a specialty creditor upon the husband’s 
ostate for the arrears of the deficiency, with 
interest. Purhrr v. Ilartmj, 4 Bro. P. C. C04 ; 
14 Yin. Ahr. 458, pL 16. 

A, covenanted that lands settled were 4007. 
per annum ; the jointure being deficient, decreed, 
the heir shall make it good in specie. Bpeake v. 
Spealte, 1 Yern. 217 ; 1 Eq. Ca. Abr.220, pi. 7. 

Tenant for life, with powei' to make a jointure 


of 1,0007. per anmnn on his marriage, covenanted 
to make such a jointure on his wife ; afterwards 
he gave a particular of lands, mentioned to be of 
1,0007. per annum value, which were settled 
accordingly ; hut they proved to he worth cnly 
6007. per annum Decreed, to be made up 1 .< h )L 
per annum, by the issue in tail. ( lijTord 
(Lady') v. Lurlington (Lord)^ 2 Yern. 379 ; 1 
Eq. Ga. Abr. 345, pi. 17. 

P. L., being seised for his life of Blaekacre, 
with a power of jointuring to the extent of one- 
third of the clear yearly rents and ])rotits thereof, 
and being also seised of Wliiteacre in fee, by 
marriage articles reciting that he was seised of 
Blaekacre, hut not specifying for wliat estate, 
charged Blaekacre with a jointure of -ItHt/. a 
year'for his intended, wife, with the usual |)ower 
of distress; and the articles further ])rovided. 
that if such distress on Blaekacre sliould. be 
ineffectual, the jointress should, in the event, 
enter upon and distrain Wliiteacre for the arrear 
of the jointure. The 5007. a year exceeded one- 
third of the clear yearly value of Blaekacre, 
and the jointure being in arrear, and a distress 
upon Blaekacre proving ineffieetual : — Hehl, that 
Wliiteacre -was liable to the diifereiice between 
one-third of the yearly value of Blaekacre, and 
the 5007. per annum. Lueke v. Larley, 2 Dr. & 
War. 256 ; 1 Con. & L. 406. 

A. devised his estate (subject to debts and 
legacies) to his daughter, in strict settlement, 
remainder over ; the estate not being siifficieiit 
to keep down the interest during the life of a 
jointress by a prior settlement (who lived two 
years), though more than sufficient afterwards, 
an arrear of interest accrued : — Held, that the 
whole profits during the daughter’s estate shall 
be applied to keep down the interest, and the 
surplus arising on the death of the jointress, 
having accrued to the trust estate, shall be 
ap])lic(l to answer the former deficiency, so as 
not to charge the remainder ; but the daughter 
being a chikl unprovided for. shall have mainten- 
ance. Leirl V. ]VatJ:in,s‘on, 1 A^es. Sen. 93. 

A., upon liis iiiarriage with B., settles lands of 
4007. per annum for her jointure, and eovonants 
that, if the particular lands so settled should not 
yield 4007. i)er annum clear, B. shouJtl liave so 
much of the rents of the residue of the settled 
estate as should make up the said -lun/. ])cr 
annum, A. being attainted of high treason, his 
estate becomes forfeited, and was granted by the 
crown to S. The particular jointure lands <litl 
not amount to 4007. ])cr annum : — Held, that the 
jointress is entitled, as against S., to liave the 
deficiency made good. Eudacc v. Ju’ightly^ 4 
Bro. P. C. 588. 

A fund was vested in trustees during the joint 
lives of husband and wife, to pay out of the 
income to the wife 2007. a year, and if she survived 
her husband, then during tiie rest of her life 
5007. a year, and subject thereto for the husband. 
And the husband covenanted that if the income 
should become less than 5007. a year, he would 
add to the fund, so as to make up the income to 
that amount. The income during the husband’s 
life was reduced below 5007. The husband 
devised his real estate to his wife for life, and 
directed his personal estate to be converted and 
invested in land to be settled to the same uses : 
— Held, that the widow was entitled to have the 
annuity fund made up to 5007. a year, and then 
to have the husband's reversionary interest in it 
sold, and the proceeds invested according to the 
will. Harrington (^Cou7itcsI) v. Athe7*ton^ 2 De 
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O. J. & S. 352 ; 4 N, R. 206 ; 10 Jur. (N.S.) 1088 ; 
11 L. T. 291 ; 13 W. B. 62. 

By a settlement, reciting an agreement to 
provide a jointure for the intended wife, but not 
stating the amount, the intended husband 
•covenanted with the trustees to convey to them 
certain lands, then held in trust for him, upon 
trust, after his death, to permit the intended 
wife, during her life, to take out of the land an 
annuity of 2201., with power of distress and right 
•of entry ; and the settlor covenanted to do all 
such other acts as should be necessary for the 
further and better assuring the annuity accord- 
ing to the true intent and meaning of the deed ; 
the lands having proved, after the husband’s 
death, insufficient to pay the annuity in full : — 
Held, that there was nothing in the settlement 
.ainounting to a covenant for or warranty of the 
adequacy of the lands for payment of the annuity 
in full, and that the personal assets of the settlor 
were not liable to make good the deficiency. 
Weldon v. Bradshaio, Ir. R. 7 Eq. 168. 

Belay in Enforcing Covenant to make up 
Deficiency.] — J. made a settlement on his eldest 
son for life, remainder to his first,* &c., sons in 
tail, remainder over, with power for his son to 
jointure any wife he should afterwards marry to 
the extent of lOOZ. per annum. The father died, 
.and the son married a woman to whom, after 
marriage, he appointed certain lands in trust for 
her, for a jointure, and he covenanted that, if 
they were not of the value of 100/. per annum, 
he would make good the deficiency at any time 
during his life ; he lived several years, but no 
complaint w’as ever made of the value of the 
land, nor was he requested to make good any 
deficiency. Upon his death without issue, the 
widow brought her bill to have her jointure made 
up lOOZ. per annum, and it was so decreed ; a 
covenant to provide for a wife not being volun- 
tary, and as to her not requiring it before, no 
laches can be imputed to a feme covert. Fotli ergill 
V. FotkergiU, 2 Free. C. C. 256 ; 1 Eq. Ca. Abr. 
222, pi. 9. 

Part of Lands settled subsequently Aliened.] — 
A., on his marriage, agreed to settle lands for the 
benefit of his wife and their issue, and afterwards 
aliened part of the lands : — Decreed, that the 
jointress shall have the deficiency of her jointure 
made good out of the inheritance of the lands 
remaining unsold. Carpenter v. Caipenter, 1 
Tern. 440 ; 1 Eq. Ca. Abr. 222, pi. 9. 

Increase or Decrease in value of Lands 
settled.] — If, by accident, after the execution of 
a power, there is an ’excess in the lands settled 
'on the jointress, she shall have the benefit ; and 
by parity of reason, if there is a deficiency by 
inundation or casualty, she must acquiesce under 
it. Bland ford v. Marlho rough, 2 Atk. 544. 


2. In what Cubhency Jointure Paid. 

Sterling lawful Money of Ireland.] — Prior to 
the passing of the act for assimilating the 
currencies of England and Ireland, an Englisli 
lady married an Irish gentleman. By their 
settlement, which was executed at Bath, where 
the marriage was solemnised, it was recited that 
the gentleman had agreed to charge certain of 
his estates in Ireland with the payment of a rent- 
charge of 1,000Z. a year to the lady for life, in 
case she should survive him, but the sum secured 
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to her by the deed was expressed to be 1,000Z. a 
year sterling lawful money of Ireland Held, 
nevertheless, that she was entitled to 1,000Z. a 
year sterling. Cope Cope, 15 Sim. 118 ; 15 
L. J., Ch. 274. 

Lawful Money of Great Britain.] — Power in a 
marriage settlement to grant to a wife any annual 
sum of money, or yearly rent-charge, to he tax 
free, and without any deduction, and to be issuing 
out of and chargeable upon lands in Ireland, so 
that such rent-charge do not exceed in the whole 
the yearly sum of 3,000/. of lawful money of G-reat 
Britain — Held, that a rent-charge appointed 
under this power is payable in Ireland in the 
currency of England ; but that the appointee is 
not entitled to have the sum transmitted to 
England free of the charge of conveyance and 
exchange properly so-called. The lex loci 
contractus, and the law applicable to cases of 
money charged as a rent payable out of land, 
where no provision as to the place of payment 
is made by the instrument, are inapplicable to 
a case where the instrument itself furnishes the 
means of interpretation. In ambiguous contracts 
the domicile of the parties, the place of execution, 
the purpose, and the various provisions of the 
instrument, are material to be considered in the 
construction. Lamdoxone v. Lamdowne, 2 Bligh, 
60 ; 21 R. R. 43. 


3. Arrears and Interest. 

Hon-applicatiou of Statute of Limitatious.] 
— A., being entitled to a jointure of 480/., 
charged on lands producing only 240/. a year, 
went into possession of the lands in 1800. In 
1835 the rental was increased, so as to leave a 
large surplus after paying the jointure, and she 
continued in possession ; — Held, that the Statute 
of Limitations did not apply, and she was entitled 
to the entire arrears accumulating from 1800. 
Baitex'shy v. Boehford, Ir, R. 10 Eq. 439. And 
sec Carter v. Salt, and Greatlieecl v. Elliot, 
supra, cols. 495, 496. 

Eight of Personal Representative to enforce 
Payment.] — On the death of the husband, the 
remainderman refused to pay the jointure, and 
the wife refused to pay an annuity which she 
had agreed with her husband to pay to a creditor. 
Ho attempt was made during her life to enforce 
payment of either -.—Held, that her executrix 
might sustain a bill for payment of the arrears 
of the jointure, although the wife had not per- 
formed* her part of the contract by paying the 
annuity. Baldwin v. B,orJie, Ir. R. 5 Eq. 110. 

Rents received by Receiver.] — A receiver over 
a life estate contiiiue(.l in receipt of the rents 
after the death of the tenant for life, whose 
widow subsequently obtained a decree against the 
remainderman, appointing the same receiver over 
the lands, for an arrear of jointure : — Held, that 
the rents received by the receiver between the 
death of the tenant for life and the decree 
belonged to the remainderman as bygone rents. 

' C'U'ixines-'! v. Cottbighani, Ir. R. 7 Eq. 109. 

Jurisdiction of Court of Chancery in 

Ireland to appoint Receiver.] — Maiilthy v. 
Manlthy, 2 Ir, Ch. R. 32. Goodwin v. Jeffreys, 
1 Dr. & Wal. 375. 
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Interest.] — A jointure was made of an estate, 
let for five years, at 17L per annum, but worth 
lOSZ. per annum. The husband covenanted, by 
quarterly payments, to make up the jointure 
lOSl. per annum during the five years. This is a 
personal covenant for payment of a sum in gross, 
and interest shall be allowed on the quarterly 
pavments, but no taxes. LysonsY. Vei^mn., Select 
Ca. Ch. 25. 

Interest not allowed on an’ears of jointure 
except on a very special case indeed. Anon..i 2 
Sen. Ves. 661. 

Interest not given upon arrears of maintenance 
any more than upon arrears of a jointure. 
Mellhli V. Mellnh, 14 Yes. 516 ; 9 R. E. 335. 

4. Postponement of Payment. 

Death of Tenant for life.] — Fee -simple, 
freehold and leasehold lands were limited to 
A. for life, remainder to B. in tail, by a settle- 
ment executed on B.’s marriage, and reciting 
that B. could not obtain A.’s consent to bar 
his estate tail. B., in order to defeat his estate 
tail in remainder, and to convey a base fee 
to the trustees, conveyed these lands, subject to 
the life estate of A., to the use of himself for 
life, and after his decease, upon trust that his 
intended wife, in case she should survive him, 
should, after his decease, during the remainder 
of her life, receive a jointure out of the lands ; 
the first payment thereof to be made on such of 
the gale days as should first happen after the 
decease of B., with a clause of entry and distress 
on nonpayment for twenty-one days after any 
of the days of payment, remainder after the 
death of B. to trustees for 300 years, to secure 
portions for younger children, remainder to the 
first and other sons of the marriage in tail male, 
remainder over. The wife’s fortune was con- 
veyed to the trustees in trust to pay the interest, 
after the decease of B. in the lifetime of A., to 
the wife, until she should become entitled to 
receive the jointure ; and in case B. should sur- 
vive A., or iie should obtain A.’s consent to bar 
the estate tail, in trust for B. absolutely. B. 
died in the lifetime of A. : — Held, that the 
jointure did not become payable until after A.’s 
death. Leonard v. Leonard., 9 Ir. Ch. E. 388. 

E. INCUMBEANCES. 

Eedemption — Contribution.] — An estate in 
jointure was subject to a mortgage ; the jointress 
and reversioner must redeem in proportion, the 
jointress one- third and the reversioner two-thirds. 
fc5o, if an estate subject to a mortgage is devised 
to A. for life, remainder to B. in fee, they may 
redeem in the same proportion. Fhul v. Fhid., 2 
Free. 0. C. 210. 

If jointress, who is to hold land free from 
incumbrances, pays off precedent mortgage, her 
executors shall hold over till satisfied, for such 
tenant for life ought to be reimbursed ; but if 
jointress after marriage joins husband in fine, and 
mortgages land, and husband dies, ' her land is 
charged, and she shall contribute to disburden 
land, and her executors shall not hold till satis- 
faction made, for she hei’self concurred in 
incumbrance. Cornish v. Mew, 1 Ca. Ch. 271. 
And see Frond v. Frond, 2 Ca. Ch. 100. 

If a feme covert joins with her husband in a 
fine and mortgage of her jointure lands, there 
results a trust for her when the mortgage is paid 
to have the lands again ; so if a jointure is made 
of lands which are mortgaged, the wife may 


redeem, and her executors shall hold over till 
paid with interest. Ferine v. Stile, 1 Ch. C‘a. 271. 
B. P., Llaymer v. Jffayme)\ 2 Vent. 313. 

Where the issue and jointress claim Iw the 
same settlement, if there be a prior inciim])rnnec, 
the jointress shall contribute, and noi iny tlie 
whole burden on the heir. Carpenter v. 
penter, 1 Vern. 440. 

Lien.]— A wife has a lien upon tlie estate (»t 
her husband and his father where they a,re 
parties to the marriage contract, aiul the wife's 
portion is paid to the son. Bo if the fumiiie is 
paid to the father, or to clear ineinnbraiu't^s. 
Frohert v. Morgan, 1 Atk. 440. 

Land charged with Portion.] — A. ehavges land 
in D. with a portion for a daughter Iw a first 
wife, and then marries and settles part t>f tiiese 
lands for the jointure of a second wife, who h;is 
no notice of the charge. A. believing the portion 
would take the place of the jointure, by will, 
gives other lands in E. in lieu thereof. The wifij by 
combination with the heir, refusers to acce]»t: the 
devise : — Decreed, the daughter should lufid the 
lands in D. till her portion was paitl. lice re v. 
Feeve, 1 Yerri. 219 ; 2 Vent. 303 ; 1 Eq. Ca. Abr. 
220, pi. 3. 

Parties confirming Jointress’s Settlement.] — 

Parties entitled to an estate, confirming a 
jointress’s settlement, are purchasers of her 
interest in incumbrances paid off by her fortune, 
which had been assigned for the better securing 
her rights under the settlement. Portsmouth 
(Earl) v. Suffolk {Lady), 1 Yes. Sen. 31. 

F. DISCOYEEY OF DEEDS. 

Position of Jointress.] — A jointress is not 
bound to answer whether her husband had no* 
other title than as assignee of a mortgage. She 
denying she had any notice of tlie mort^igc, and 
that her husband told her he was in by descent. 
Stephens v. Ganle, 2 Yern. 701 ; 1 Eq*. Ca. xlbr. 
220, pi. 15. 

A jointress is not obliged to bring her deed 
into court, unless the party requiringlt will con- 
firm it. Petre v. Petre, S'xVtk. 511. ' 

A jointress had her own part of the marriage 
settlement in her custody, and became posM-'-.sed 
of her husband’s as his executrix ; on motion, .she 
was ordered to produce it to the clerk in court, 
hut not to deliver it up, that being the very euc! 
of the bill. Aston v. Aston, 3 Atk. 302. 

A jointress or purchaser ought to produce 
their deed, to see if the lands they claim are 
comprised therein. Ih. 

Though an ofl-‘er be made to confirm a widow's 
jointure, she is not obliged to discover the t itle 
deeds by her answer, or until tlie offer is 
effectuated ; she must, however, state the date 
of her jointure deed, wfiiether it was executed at 
that time, and the premises therein comprised. 
Leech v. Trollop, 2 Yes. Sen. 662. 

Prima facie title deeds are property in the 
custody of tenant for life, and may be taken from 
a jointress upon her jointure being coiilirmed. 
Ford V. Peering, 1 Yes. 76. 

Right of Heir.] — The heir is not entitled to see 
any deeds in the hands of the jointress, without 
confirming her jointure, though the jointure was 
made after marriage. Towers v. Favys, 1 Yern. 
479 ; 1 Eq. Ca. Abr. 220, pi. 14. 

^Y, A. G. \Y. 
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M. &W. 351 ; 1 D. (N.S.) 409 ; 12 L. J., Ex. 257 ; 
6 Jur. 465. 

A decree directing payment to the credit of a 
cause, does net constitute a plaintiff a judgment 
creditor of the defendant under the 1 & 2 Viet, 
c. 110. Ward y. Shalteshaft, 2 L. T. 203; 8 
W. R. 335. 



JUDGMENT. 

1 . What is. 

a. Decree ill Equity, 505. 
h. Under Judgment Acts, 505. 

2. Charge on Lands and Llereditanients. 

a. in what Cases, 508. 
h. Registration, 516. 
e. Re-registration, 521. 

3. Action on Judgment.^ Order or Leo'ce, 525. 

4. Assignment of Judgmejit^ o27. 

5. Satisfaction of Judgment.^ 528. 

6. llelief against^ 532. 

7. Interest on Lidgments^ 534. 

8. Merger in Judgment — See Merger. 

‘9. Other 3fatters, 539. 


Account and Payment.] — A party who 

has obtained a decree for an account of what is 
due to him, and payment of what shall be found 
due, cannot, pending the account, obtain a 
charging order under the 1 & 2 Viet, c, 110, s. 18, 
on the property of the defendant, such a decree 
not being a decree for the payment of money 
within the meaning of that section. Chadioioh 
V. Holt, 8 De G. M. & G. 584 ; 26 L. J., Cli. 76 ; 
2 Jur. (N.S.) 918 ; 4 W. R. 791. 

By a decree the lands of the defendant were 
declared chargeable with 40?. a year, and the 
master was directed to take an acconnt of the 
arrears, and the defendant was ordered to pay 
what w\as found due : — Held, that the defendant 
was not, under the 1 & 2 Viet, c, 110, ss. 17 and 
1 8, liable to. pay interest on the amount found 
due from the date of the decree to the date of 
the master’s certificate. Att.- Gen. y. Carrington 
(Z/iUY?), 6 Beav. 454 ; 12 L. J., Ch. 453. 




1. What is. 
a. Decree in Equity. 

A final decree upon a sum ascertained, is equal 
to a judgment ; but a mere decree for an account 
of plaintiif’s demand, and of the personal estate 
icome to the hands of defendant, with mere 
(direction for payment out of the result of that 
account, does not prevent the executor paying a 
judgment. Perry y. Phelips, 10 Ves. 33 ; 7 
R. R, 331. 

A decree in a suit instituted against an 
■executor by a simple contract creditor of the 
testator, for payment of his own debt merely, 
directing the executor to pay out of the assets of 
the testator, does not give any priority over 
outstanding specialty creditor, of whose debts 
the executor lias notice. Such a decree is 
analogous to a judgment at law of assets quando 
acciderint. Sand ford v. Seymour, 3 Ir. Eq. R 
212 . 

By a decree to account, made by the court in 
1786, in a suit in which the inheritance was 
represented b}^ the first tenant in tail, a sum was 
declared to be a charge on certain lands. The 
tenant in tail afterwards died without issue, and 
ithe next tenant in tail in remainder was made a 
■party by a bill of revivor, and there was a report 
•of the sum due, and a final decree for a sale in 
1793. In a suit to raise the charge by a sale of 
■the lands : — Held, that the decree to account 
gave a good title to a charge on the lands, though 
ithere was error in the subsequent proceedings, 
■-the suit being continued by bill of revivor only. 
Holton V. Fairlougli, 15 Ir. Ch. R. 229. 


b. Tinder Judgment Acts. 

1 & 2 Viet. c. 110— Decree for Payment of 
'.Money — Payment into Court.] — An order of the 
Court of Chancery, requiring the defendants in 
a suit to pay a certain sum into the bank, with 
'the privity of the accountant-general, to the 
•credit of the cause, is not an order which has the 
•effect of a judgment. Glhhs v. PUie, 8 M. &: W. 
:223 ; 9 I). P. C. 131 ; 10 L. J., Ex. 309. S. C., 9 


Master’s Certificate.]— A certificate of 

the chief clerk finding money due is not “ an 
order for payment” within the 18th section of 
the 1 ct 2 Viet. c. 110. Mansfield {Earl) v. Ogle, 

4 De G. & J. 38 ; 28 L. J., Ch. 422 ; 5 Jur. (N.S.) 
419 ; 7 W. R. 423. 

Order against defaulting Executors or 

Trustees.] — As to the form of orders for pay- 
ment against defaulting trustees when it is 
desired to register them as judgments. Wand v. 
Boclier, 5 Jur. (N.S.) 1287 ; 2 L. T. 82. 

A decree in the court ol! equity, registered in 
the Court of Common Pleas, under the 1 & 2 
Viet. c. 110, declared that the executor of a 
testator was liable to make good to the testator’s 
estate a certain sum of money, and that the 
executor should he charged with the amount in 
his account of the personal estate : — Held, that 
this decree did not constitute a judgment debt. 
Garner v. Briggs, 27 L. J., Cli. 483 ; 4 Jur. 
(N.S.) 230; 6 W. R. 378. 

In a suit to administer the estate of the 
deceased executor, a decree registered under the 
1 & 2 Viet. c. 110, directed that an account 
should be taken of what was due to the estate, 
and that the plaintiff should go in and prove as 
a creditor for the amount certified to be so due : 
— Held, that the plaintiff could not claim as 
a judgment creditor, and was not entitled to 
any priority over specialty and simple contract 
creditors. Jl). 

Judgment given to secure Annuity.] — 

A judgment given for securing an annuity 
carries interest. Knight v. Bowyer, 4 De G. & J. 
619. 

Costs.] — A rule for taxation of costs, and 

an allocatur thereon, do not amount to a rule or 
order within the meaning of the 1 & 2 Viet, 
c. 110, s. IS, so as to be captable of being I'egis- 
tered as a judgment. The rule absolute for 
payment of the costs does not come within the 
enactment. Shaw v. Neale, 6 H. L. Gas. 581 ; 
27 L. J., Ch. 444 ; 4 Jur. (N.S.) 695 ; 6 W. R. 635— 
H. L. (E.) 
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Under the 1 & 2 Viet o. 110, s. 18, an order 7 
for payment of costs operates only as agatot 9 
purchasers, mortgagees, and creditors, from the 
registration of the certificate of taxation. Jltir- ^ 
(frare v. Tlargrave^ 23 Beav. 484. 4 ; •+. 

’ A decree ordering payment of costs of suit 
is not binding on a subsequent purchaser, with 
notice of the suit, where the purchase has been 
completed prior to taxation or registration -01 y 
the decree. Norteliffe v. Wa^^hurton, 31 L. J-, ii 
Ch. 777; 8 Jur. (H.S.) 854; 6 L. T. 708 ; 10 n 
W. B. 635. ^ ; 

The 1 & 2 Viet. c. 110, s. 17, applies as well to I 
iudgments for costs as for the subject-matter of 
the action. PltchBT y. Rohe^ts^ 2 D. (K.S.) 394 ; 

12 L. J., Q. B. 178 ; 7 Jur. 466. t 

Interest may be recovered on a judgment for c 
the costs of a nonsuit. JS'eivtnti v. Conyn/fluiDi c 
(LordX 17 L. J., C. P. 288— Ex. Ch. Affirming 1 
5 C. B, 749 ; 17 L. J., C. P. 200 ; 12 Jur. 556. 

Under the statute interest is recoverable on :■ 
costs which one party is ordered to pay to ^ 
another, but not on costs directed ^to be raised 1 
out of an estate. Att.~Gen. v. Netlwrcote^ 11 i 
Sim. 529 ; 10 L. J., Ch. 162. < 

Order in Lunacy.] — An order in lunacy . 

directing the taxation of the costs, ^ charges, 
and expenses incurred by the solicitors em- 
ployed ill prosecuting the commission in lunacy, 
and subsequently as the solicitors of the 
committees, and directing an inquiry^ whether 
it would be fit and proper to raise these 
costs, &c., by sale or mortgage of the lunatic’s 
real estate, did not constitute them^ a judg- 
ment debt, nor make them a charge in equity 
upon such real estate ; but such costs, &c., 
were considered as a simple contract debt 
due by the lunatic for necessaries. The laxise 
of six years during the lunatic’s life will not 
bar a debt of this description, for the Court of 
Chancery will take judicial notice in a suit to 
obtain payment out of his assets after his death, 
that any action against the lunatic for the 
recovery of the claim would have been restrained 
by the Lord Chancellor on petition in lunacy. 
Stedman v. Hart^ 1 Kay, 607 ; 2 Eq. E. 816 ; 
23 L. J., Ch. 908 ; 18 Jur. 744 ; 2 W. B. 462. 

Order of Court of Probate.] — A registered 

order of the Court of Probate does not create a 
charge on lands. Bull v. 32 Beav. 

615. 

An order of the Court of Probate directing 
the payment of a sum of money, does not, by 
being registered with the senior master of the 
Court of Common Pleas at Westminster, con- 1 
stitute a valid charge on land within the meaning 
of the 1 & 2 Viet. c. 110, s. 18. Pratt v. Bull, 
1 Be G. J. & 8. 141 ; 32 L. J., Ch. 144; 9 Jur. 
(N.S.) 239 ; 7 L. T. 702 ; 11 W. K. 294. 

3 & 4 Viet. c. 105 — Costs.]— An order dis- 
missing a bill with costs, for want of prosecution, 
is an order within the meaning of the 27th 
section of the 3 & 4 Viet. c. 105. Madden v. Bams, 
El. & K. 475. 

The rule to change an attorney on payment of 
costs, is not an order under 3 &; 4 Viet. c. 105, 
s. 29. Bmmett v. Marnane, 8 Ir. Eq. B. 522. 

23 & 24 Viet. c. 88— County Court— Judg- 
ment.] — The 23 & 24 Viet. c. 38, s. 3, applies 
equally to judgments of county courts as to 
other judgments. Tur7i£r, In 7 % Walter y. 


Turner, 33 L. J., Ch. 2.32 ; 10 Jui. (N.S.) 14^ 

9L. T. 756; 12 AV. B. 337. 

2. Chaege on Lands and Heeeditaments. 

a. In What Cases. 

What Judgments.]— AMiere a ])arty diis after 
verdict and before judgment, his lauds are bound 
in the hands of his lieir, by a judgmciit cutorod 
un within two terms after verdict. Sau/iders v. 
M^Gowran, 12 M. & W. 221 ; 1 D. A L. li.>5 ; 13 
L. J., Ex. 12. 

Since 27 & 28 Viet. c. 112.]— The mere regis- 
tration of a judgment iqjon whieh_ no writ, of 
execution has issued constitutes 210 lieu upon the 
debtor’s lands. 27 & 28 Viet. c. 112. has in etfeet 
repealed 1 & 2 Viet. c. 110, s. 13. Jlailmjs drusift. 
In re, 38 L. J., Ch. 237 ; 20 L. T. 16S ; 17 AV. 11. 
393. 

Since 27 & 28 Ahct. c. 112, a jiulgrnent cralitor 
is not entitled to redeem, niiless he issues execu- 
tion and gets the return to the writ before the 
expiration of the six inontbs allowed for redemp- 
tion. Mildred v. Austin, L. R. 8 Eq. 229 ; 20’ 
L. T. 939 ; 17 AA^ B. 638. 

The return of the sheriff to an elegit consti- 
tutes actual' deliverv of the land in execution 
within the 27 & 28 Viet. c. 112. €hHmj)mys v. 
i Burland, 23 L. T. 584 ; 19 AV. B. 148. 

The registration of the writ prior to the date 
s of the return of the sheriff is not in disaccord- 
; ance with the terms of s. 3. Il>. 

A mortgagee, although without notice of ^ any 
' writ of elegit having been issued, is not entitled 
, to tack a subsequent charge to his first mortgage^ 
on redemption by the tenant by elegit. Ib. 

1 Lands iiave been “ actually deli vered in execu- 
3 tion,” within the meaning of the 27 & 28 A^ict. 
c c. 112, ss. 1 and 4, when sequestrators are in 
) receipt of the rents and profits. Bush, In re, 

, L. B. 10 Eq. 442 ; 39 L. J., Ch. 759. 

2 And see JoJinson v. Burgess, 42 L. J., Ch. 400 
I L. B. 15 Eq. 398 ; 28 L. T. 188 ; 21 AV. B. 453. 

A judgment creditor has no lien until he has 
; got a return from the sheriff, though he may, 
after putting the writ in the hands of the sheriff, 
and before 'the return, have a right to file a bill_ 
1 to reinoA^e a legal imxicdiment ; and priorities of 
1 judgment creditors against lands are determined 
'• by the date at which the writs issued ux-ioii theii” 
judgments are placed in the hands of the sheriff.. 
g Guest V. Cowbridc/e By., 37 L. J., Ch. 909 ; L. R. 
7 6 Eq. 619 ; 18 L. T. 871 ; 17 AAL B. 7. 
e Equitable interests in lands are within the 1st 
G section of the 27 & 28 ATct. c. 112. Therefore, if 
g a judgment creditor who has sued out an elegit 
unable to obtain delivery by the sheriff of liis 
r. debtor’s lands by reason of the legal estate being_ 
outstanding, be must apply to the Court of 
Chancery to remove the impc<liment, and the. 
3- order of the court will be a delivery in execution 
1 , within the statute. Ilattm v. Ilayicood, 43 
h L. J., Ch. 372 ; L. B. 9 Ch. 229 ; 30 L. T. 279 
22 AV. B. 356. 




What Interest.]— By 1 & 2 Anct. c. 110, s. 13,. 

, the legislature meant that a judgment was to 
operate on all lands and interest in lands over 
which the debtor might have a disposing power, 
for his own benefit, without committing a 
breach of duty, that is over which he had a 
right, at law or in equity, to consider himself 
the, beneficial owner. Mnderley v. Jervis, 22 
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Beay. 1 ; 25 L. J., Cli. 538 ; 2 Jur. (n.s.) 602 ; 

W. E. 579. 

Semble. the Mesne Process Acts (1 & 2 Yict. 
c. 110, 2 &3 Viet. c. 11, and 3 Viet. c. 82) only 
give effect to the judgment where the debtor is 
the owner of the land, and not where, prior 'to 
the judgment, the land had passed from the 
hands of the debtor. Simnions y. Pettit, S Jm\ 
209. 

By the act 1 & 2 Viet. c. 110, it was the inten- 
tion of the legislature to make property of a 
judgment debtor, which is in such a position 
that the creditor cannot lay hold of it, liable to 
the judgment. Watts v. Jeffery es, 3 Mac. & G. 
422 ; 15 Jur. 435. 

Where there is in the possession of any officer 
of the court property which proves to be liable to 
a creditor, or to be held for the sole benefit of any 
person, it is improper to seize it without an order 
of the court. Ih. 

The right of a judgment creditor in possession 
under elegit is not analogous to that of a pur- 
chaser for value without notice, so as to give 
him a preference over a prior equitable 
claimant, the judgment only affecting that 
which was properly the estate of his debtor. 
Wliltwortli V, GaMgain, 1 Ph. 728 ; 15 L. J., 
Ch. 433 ; 10 . Jur. 531. 

The assignee of an insolvent is not a pur- 
chaser within the meaning of the acts for 
redocketing or registering judgments.. Baylee 
V. Broione, 10 Ir. Eq. E. 180. 

A judgment signed on a warrant of attorney, 
and duly registered : — Held, a charge on an 
annuity out of real estate, notwithstanding 
execution was not to issue until default made 
in payment of the sum secured at a future day, 
and with a defeasance altogether in the event 
of the defendant dying before the day of pay- 
ment ; but that such charge did not affect 
growing payments accruing due before the 
judgment debt became payable. Yownglmshancl 
V. Gislorne, 1 He G. & Sm. 209 ; 10 Jur. 834. 

A. was entitled to an annuity, which was 
secured by a covenant, and by an assignment of 
leaseholds, to her in trust to sell Held, that 
her interest under the deed might be made 
available under 1 & 2 Viet. c. 110, s. 13, for 
payment of a judgment debt due from her. 
Ilarris v. Baviclson, 15 Sim. 128 ; 15 L. J., Ch. 
255 ; 10 Jur. 257. 

A., by articles of agreement, covenanted to 
pay B. 5,000/., and it was thereby agreed and 
declared that the 5,000/. and interest should be 
and was thereby charged on land : — Held, that 
by virtue of the act 1 & 2 Viet. c. 110, s. 13, a 
judgment creditor of B. had a charge upon such 
land, and was a proper party to a suit for fore- 
closure. Bussell V. McCulloch, 1 Kay & J. 313 ; 
1 Jur. (N.s.) 157 ; 3 W. E. 280. 

A debtor, having real estate, gave a judgment 
and warrant of attorney under the 1 & 2 Viet, 
c. 110. Afterwards he became insolvent; the 
estate was sold : — Held, that the judgment 
creditor had an equitable interest in the money 
in prioritv over the assignees. Bohinsou v. 
Hedger, 17 Sim. 183 ; 19 L. J., Ch. 463 ; 14 Jur. 
784. 

'Where, under a power to invest on real or 
government securities, a trust fund is invested 
on mortgages, a judgment creditor of one of the 
cestuis que trusterit is entitled to a charge on his 
interest, to the extent of all moneys which may 
be payable to him out of the rents and profits of 
the mortgaged property or otherwise, by virtue 
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of such mortgage. But the share of the judg- 
ment debtor in the interest paid to the trustees, 
bjr the mortgagor, and not taken out of the- rents 
and profits, is not subject to a charge under s. 13 
of the 1 & 2 Viet. c. 110, the covenant to pay 
being a security which faUs iinder s. 12. Avisoa 
V. Holmes, 1 John. & H. 530 ; 30 L. J., Ch. 564 ; 

7 Jur. (N.S.) 722 ; 4 L. T. 617 ; 9 W. E. 550. 

Under the 1 & 2 Viet, c, 110, s. 13, a judgment 
debt against a legatee is a charge upon property 
mortgaged to the testator, to the extent of the 
legatee’s interest therein. Ih. 

The interest of a person entitled to a share of 
the proceeds of real and leasehold estate, devised 
to trustees on an absolute trust (after the 
determination of a life-estate) for sale and 
conversion, has not such an interest in the lands 
(although not sold at the date of the judgment) 
as will be affected by a judgment registered in 
the Common Pleas, so as to give the judgment 
creditor priority over subsequent incumbrancers 
who have obtained charging orders on the fund 
arising from the sale. Thomas v. Cross, 2 
Dr. & Sm. 423 ; 6 K E. 18 ; 34 L. J., Ch. 580 ; 
11 Jur. (isr.s.) 384 ; 12 L. T. 293 ; 13 W. E. 647. 

In November, 1809, W. conveyed reversion in 
fee to A., by way of mortgage. In January, 1810, 
E., on part of Duke of N., entered into written 
agreement with W. for purchase of reversion. 
In August, 1810, A., the mortgagee, who was paid 
off by E., joined with W. in conveying estate tO' 

E. , and part of mortgage money then unpaid was 
secured to W. on mortgage term, created by that' 
deed. In October, 1809, W. was indebted to P., 
upon bond of that date, and a warrant of 
attorney of same date was given by W.,- upon 
which judgment was entered up and docketed in 
February, 1810, and an inquisition was had same 
month. In April, 1810, notice was given by F.. 
of his judgment, the money secured to W. by the 
mortgage term being then unpaid : — Pleld, that 

F. had no lien upon the term in hands of W., 
and consequently no lien on terms in hands of 
assignee. Forth v. JVorfolk {Biilie), 4 Madd. 
503. 

Vendors contracted to sell land, and the 
purchasers paid part of the purchase-money, 
and were let into possession, but were unable, 
from insolvency, to complete the contract. The. 
vendors filed a bill for specific performance, and, 
in default, for resale. There w’-ere at that time 
registered judgments against the purchasers, but 
they were not made parties to the suit. The. 
vendors obtained a decree for sale, and the land, 
was sold by auction. A. bought one lot, and 
required that the judgment creditors should 
release their interests, as they were not parties to* 
the suit : — Held, that the original purchasers, by 
entering into possession, had accepted the title,, 
and had become owners in equity of the property,, 
and that the judgment debts of their creditors, 
attached, under the 13th section of the 1 & 2 
Viet. c. 110. Grey Coat Hospital (^Governorsy 
V. Westminster Improve mmit Commissioners, 1 
De G. & J. 531 ; 26 L. J., Ch. 843 ; 3 Jur. (N.S.) 
188 ; 6 W. E. 120. 

The statute 23 & 24 Viet. c. 38. applies to- 
lands in which the judgment debtor has an 
equitable interest. Willis v. Morris, 10 Jur. 
(N.S.) 741 ; 10 L. T. 70i) ; 12 W. E. 997. 

A judgment will not affect an equity of 
redemption as against a purchaser, unless a writ 
of execution is issued before completion of the 
purchase. Ih. 

The 13th section of the act 1 & 2 Viet. c. 110,. 
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does not confer on a judgment creditor any 
right against a person claiming under a volun- 
tary settlement previously made by the judgment 
debtor. Beamn v. Oieford (JSfeW), 6 De G-. M. 
& G-. 507 ; 25 L. J., Gh. 299 ; 2 Jur. (KS.) 121 ; 
■4W. R. 275, 

If a mortgagor sells the mortgaged estate, and 
pays oft the mortgagee after the passing of the 
18*&; 19 Viet. c. 15, s. 13, the estate in the hands 
of the purchaser ceases to be affected by a judg- 
ment which had been registered against the 
mortgagee, whether the mortgage be prior to or 
subsequent to the passing of the 18 Viet. c. 15. 
I^reaves v. IV/fsaiq 25 Beav. 434 ; 28 L. J,, Ch. 
103 ; 4 Jur. (N.S.) 802 ; 6 W. R. 482. 

A judgment against a person having an equit- 
able estate of lands of freehold, does not bind 
the lands in the hands of a person subse- 
quently getting the legal estate, though the 
conusor ot‘ the judgment was a granting party in 
the convevance of the legal estate. Hamilton v. 
SmWi, 2 Moll. 482. 

Although the purchaser before the conveyance 
has neither a legal nor an equitable right against 
the seller till he pays the purchase-money, yet 
for all purposes of disposition the equitable 
estate he obtains under tire contract is subject to 
his control, and judgments obtained against him 
.are a lien on it. J3aldwin v. Belcliev^ 1 Jo. & Lat. 
tS ; 6 Ir. Eq. R. 424. 

The dominion of a tenant in tail in possession, 
«over the estates of those in remainder and 
reversion, enabling him of his own will, and by 
Jiis own act, without the assent of any other 
•person, to extinguish those estates and acquire 
the fee simple for his own benefit, is not “ a 
disposing power,” within the meaning of the 
'19th section of the 3 & 4 Viet. c. 105. The 
:22nd section of that act, making a judgment 
•binding, not only as against the debtor, but 
“also against the issue of his body, and all 

• ether persons whom he might, without the 
assent of any other person, cut off and debar 
^ from any remainder, reversion, or other interest,” 
. creates an equitable charge only, which cannot 
'be enforced otherwise than by a suit in equity. 
iFletcher v. Steele^ G Ir. Eq. R. 376. 

Judgments recovered against a lessee for lives 
renewable for ever, after the death of the lives 
! named in the lease, will, on renewal, bind the 
dand in the possession of a purchaser who has 
•obtained a renewal with notice. Johns v. French, 
1 Hog. 450. S. P., Langhorne v. Harland, 2 Jur. 
■(N.S.) 872 ; 4 W. R. 696. 

A covenant for perpetual •i*enewal binds the 
'land itself, and is to be regarded as an equitable 
•-contract for a perpetual interest in the land. Ih, 

Proceeds of Sale.] — A father conveyed 

real estates to trustees, upon trust to sell, and 

• repurchase annuities granted by his son, and pay 
the son's debts at their discretion, and subject 

rthereto, upon trust for the father for life, with 

• remainder to his son in fee. An annuitant 
mentioned in a schedule to the deed, and stated 
to have entered up and docketed a judgment 

’uipon a warrant of attorney which accompanied 
.his security, -has no lien by virtue of his judg- 
ment, upon the produce of the trust estates, when 
! vSold. Foster v. Blackstone, 1 Myl. & K. 297 ; 2 
L. J., Oh. 84. 

After verdict, and before judgment had been 
■ entered up, the defendant sold his leaseholds by 
auction : — Held, that under the 1 & 2 Viet, 
-c, 110, the plaintiff could not levy execution on 
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the purchase-money. Brown v. Ferrott, 4 Beav. 
585. 

A creditor having sued out execution on a 
judgment at law, and finding the interest of his 
debtor in a term of years to be an equitable 
interest, has a lien upon it in equity, without the 
aid of tile 1 &: 2 Viet. c. 110, s. 13, and where, 
after such execution, the leasehold estate of the 
debtor had been sold : — Held, that the execution 
creditor had a lien on the proceeds of the sale. 
Gore V. Bowser, 3 Sm. & G. 1 ; 24 L. J., Ch. 316 ; 
1 Jur. (N.s.) 392. Affirmed on appeal, 3 Eq. R. 
561 ; 24 L. J., Ch. 440 ; 3 W. R. 430—L.JJ. 

Power of Appointment.] — Where an 

estate is settled to the usual uses to bar dower, 
and then a judgment is entered up against the 
owner of the estate, and before execution is 
taken out, the owner of the estate appoints it to 
a X)nrchaser, the judgment creditor’s lien is 
defeated. Tmistall v. Tra 2 ) 2 )es, LawsoFs Case, 
3 Sim. 300. 

Notice to a purchaser of judgments against the 
vendor, whose estate is limited to uses to l^ar 
dower, does not prevent the purchaser from 
taking the estate free from the judgments, 
under an exercise of the power reserved to the 
vendor. Eaton v. Sanxter, 6 Sim. 517 ; 3 L, J., 
Ch. 197. 

A mortgagee of lands in Middlesex, and who 
took under the exercise of a power of appoint- 
ment by the mortgagor, held not to be bound by 
a judgment previously recovered against the 
mortgagor, and duly docketed and registered, 
although he had notice of the judgment, and 
part of the mortgage money was deposited with 
his solicitor as an indemnity against it. Skeeles 
V. Shea rig, 3 Myl. & C. 112 ; 7 L. J,, Ch. 3 ; 
1 Jur. 888. 

By Contract.]— By marriage settlement of the 
13th of July, 1810, between Philip B. of the first 
part, Margaret B., his sister, of the second part, 
T. A. of the third part, and trustees of the fourth 
part, after reciting various unsettled demands 
which Margaret B. had upon her brother Philip, 
and that he had agreed to secure for her marriage 
portion the sum of 5,00{V., and that Margaret B. 
had, in consideratioii thereof, agreed to release 
Philip B. from her claims upon him, and that in 
pursuance thereof, Philip B. had given his bond 
and warrant in the sum of lO.OOOZ. to the trustees 
of the settlement, the sum of 5,000Z. was settled 
on certain trusts, and Margaret B. released Philip 
B. from the claims she had on him. This settle- 
ment contained an agreement “ that any judgment 
to be entered on the bond should not affect or be 
a charge on the lands of K., part of the estate of 
Philip B., which said lands Philip B. intends to 
convey to trustees in strict settlement for family 
purposes. And it was thereupon agreed that the 
trustees should not enter judgment on the bond 
before the next Michaelmas Term.” By settle- 
ment on the marriage of Philip ?>., dated the 
26 th of July, 1819, he conveyed the lands of K. 
to trustees in strict settlement, reserving the 
ultimate reversion to himself in fee. In Easter 
Term, 1814, judgment was entered upon the bond 
for 10,0007 ; and in September, 1831, Philip B. 
died intestate and without issue, and indebted to 
a very largo amount by judgments on bonds with 
warrants. His wife had died in his lifetime ; — 
Held, that the judgment of Easter Term, 1814, 
was charged upon the reversion in fee of the 
lands of K. Houston v. Barry, 5 Ir. Eq. R. 294. 
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Ecclesiastical Property.]— A registered judg- 
ment against a clergyman does not create a 
charge upon his benefice, entitling the judgment 
to the appointment of a receiver under the 1 & 2 
Viet, c. 110, s. 13. Ilawliim y / Gathers Be 
G. M. & G. 1 ; 3 Eq. B. 348 ; 24 L. J., Ch. 332 ; 

1 Jur, (n.s.) 481 ; 3 W, R. 194. .Bates v. 
Brothers, 2 Sm. k G. .507 ; 2 Eq. E. 803 ; 23 
L. J., Gh. 782 ; IS Jur. 715 ; 2 W. E. 633. 

A judgment is not per se a charge upon a 
benefice, but it becomes such from the time that 
a sequestration is issued. TFw<5 v. Beresfonl, 

2 Con. & E. 282 ; 3 Dr. & War. 276 ; 5 Jr. Eq, E. 
207. 

Corporate Property,] —A. had a bond executed 
to him in 1828 by a corporation for the due pay- 
ment of interest on certain sums advanced by 
him, and for which he also held other securities. 
In 1835 the 5 & 6 Will. 4, c. 76, passed, which 
abolished the right of corporations to mortgage, 
or to alien for more than thirty-one years at a 
rack-rent, except with the consent of three lords 
of the treasury. Two subsequent amendment 
acts were passed to save the rights of previous 
creditors. In 1852 the bond was put in force, 
and judgment entered up thereon : — Held, that 
A. was entitled to the benefit of the 1 & 2 Viet, 
c. 110, s. 13, giving him the same rights as if the 
debtors had agreed in writing to charge their 
lands ; and a receiver was accordingly appointed 
over all their real property", including some 
which was acquired in 1851. Arnold v. 
Gravesend Corporation, 2o L. J., Ch. 530 ; 2 Jur. 
(H.s.) 703 ; 4 W. il. 478, 763. See .S' <7,, 2 K. & J. 
574 ; 25 L. J., Ch. 776. 

Priorities — Against Prior Purchasers.] — A 

papist, by articles on his marriage, in 1764, 
agrees “ to convey to trustees in strict settlement, 
in case he should, at any time thereafter, during 
his life, be qualified by law so to do.” In 1778 
he becomes qualified by law to carry these 
articles into execution. The lands held not to 
be specifically bound by these articles until 1778, 
and therefore judgments subsequent to 1764, but 
before 1778, were prior liens. Kennedy v. JDaly, 
1 Sch. & Lef. 355. 

A. B. being seised in fee of four estates, mort- 
gaged two of them, and subsequently settled the 
mortgaged estates and one of the others on him- 
self for life, with remainder to his son in tail, 
and covenanted against incumbrances ; but the 
settlement did not recite that there were any 
incumbrances. He afterwards mortgaged the 
fourth estate, and took the benefit of the Insol- 
vent Debtors Act. After this a creditor on 
certain bills of exchange became a registered 
judgment creditor, and then filed a hill against 
the tenant in tail, and the assignee under the 
insolvency, and the other incumbrancers, praying 
a sale in satisfaction of the judgment debt, and 
what might be paid by the plaintiS in discharge 
of prior incumbrances, subject to the estate and 
interest of the tenant in tail under the settle- 
ment : — Held, reversing a decree of foreclosure 
against the tenant in tail, that the settled estates 
must he regarded as exonerated from incum- 
brances, as between A. B., the settlor, and the 
tenant in tail, and that the plaintiff was subject 
to the same equities as the settlor ; and that, as 
the judgment debt was itself subsequent to the 
settlement, the tenant in tail could not be 
affected by the judgment. JBnghes v. Willianis, 
3 Mac. ic G. 683; 16 Jur.* 415. And see 


Pliappell Y. Bees, 1 Be G. M. & G. 393 ; 16 Jur. 
415.' . ' . ■ 

Where a judgment affects several denomina- 
tions of lands, a prior purchaser of one of those 
denominations is entitled to throw the judgment 
from his own upon the lands of any puisne pur- 
chaser, and so on in succession with each pur- 
chaser until the judgment falls upon the lands 
in the hands of the last purchaser. Aiehen v. 

1 Br, & Wal. 621. 

Against Prior Incumbrancer.] — Judg- 
ment conferred after bill of foreclosure is 
ineffectual against plaintiff. Metcalfe y. Pulver- 
toft, 2 Yes. kB. 207. 

A judgment is not such a charge upon land 
(except it be within the 1 & 2 Viet. c. 110) as to 
give it precedence over an unregistered mort- 
gage. V. 1 Sm. & G. 423. 

The conusor of a judgment being seised only of 
an equity of redemption upon a mortgage in fee : 
— Held, upon demurrer, that the mortgagee was 
not a necessary party to a bill filed by the judg- 
ment creditor for the purpose of raising the 
amount of his judgment. Handley v. Langford 
{Lord'), 2 Jones, 421. 

Prior incumbrancers are not necessary parties 
to a bill by an elegit creditor. Rundell v. 
Donegal (fMargxds), 1 Hog. 122. 

Mortgagor compelled under the covenant for 
further assurance, to supply a defect in a mort- 
gage against judgment creditors. Bnrgh v. 
Francis, 3 Swan. 536 ; 19 E. E. 275. 

Eector entitled to an annual stipend in lieu of 
tithes, assigns it by way of mortgage ; afterwards 
a creditor of the rector obtains judgment, and in 
the regular course sequestration of the stipend : 

•Held, the mortgagee should be preferred ; 
without prejudice to sums received by judgment 
creditor, before he had notice of the mortgage. 
Brrington v. ILmard, Ambl. 485. 

A judgment creditor has not any specific lien 
on the land, and in general cannot have any 
relief against a mortgagee who is a specific 
incumbrancer. Averall v. Wade, Li. k G. t. 
Sugd. 262. 

A suit for foreclosure and sale having been 
instituted in 1833, a judgment was recovered 
against the owner of the equity of redemption, 
previously to a decree in the cause, which 
was ultimately made in 1842. The judgment 
creditor, who was no party to the suit in 1844, 
obtained, on petition, a receiver, on foot of his 
judgment, over part of the mortgaged estates : — 
Held, that the plaintiff had a right to have 
the receiver extended to the cause ; as the 
judgment, being recovered pendente lite, gave 
the conusee no right against the mortgagee, 
the plaintiff. Trye v. Aldborough {Earl), 1 
Ir. Ch. E. 666. 

When the estate is in mortgage prior to a 
judgment, or when the judgment is obtained, or 
if the legal estate is in any manner out of the 
debtor, so that the creditor could not recover 
under an elegit, equity, in order to protect a pur- 
chaser, will not permit the creditor to redeem. 
Barrett v. Blake, 2 Ball k B, 357. 

The devisee of a leasehold estate for lives 
having suffered an arrear of rent to become due, 
the landlord brought an ejectment. A third 
person, at the request of the devisee, advanced 
money for the purpose of paying the rent, and it 
was applied accordingly, and the devisee mort- 
gaged the lands to secure the repayment of it. 
The mortgagee is not entitled to priority over the 
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judgment creditors of tlie devisor. Angell v. 

2 Jo. & Lat. 763. 

Since Judgments Act.] — A registered 

judgment under 3 & 4 Viet. c. 105 (Ir.) and 13 
k 14 Viet. c. 29 (Ir.), only affects such property 
as the debtor at the time of the judgment law- 
fully pos.sessed as of his own right, and over 
which he had the power of disposition, and 
therefore does not displace the interest of a 
previous equitable mortgagee. ' Myre v. JI^Doicfll, 
y H. L. Cas. 619. 

Notwithstanding the statute 1 & 2 Viet. c. 110, 
Avhich gives to a judgment the effect of an equit- 
able charge upon the land of the debtor, an 
equitable mortgagee retains his right in equity 
to enforce his security against the title of a 
creditor under a subsequent judgment, although 
the latter may have acquired the legal seisin and 
possession of the land under an elegit, without 
notice of the mortgage. Whitworth v. Gaiigain^ 
1 Ph. 72?^ ; 15 L. J.", Ch. 433 ; 10 Jur. 531. Atiirm- 
ing 3 Hare, 416 ; i3 L. J., Ch. 288 ; 8 Jur. 374. 
And Cr. ifc; Ph. 325 ; 10 L. J., Ch. 317 ; 5 
Jur. 523. 

Under 27 & 28 Viet. c. 112.]— A judg- 
ment creditor has no lien upon the land of his 
debtor until he has got a return from the sheriff, 
though he may, after putting the writ in the 
hands of the sheriff and before the return, have 
a right to file a bill to remove a legal impedi- 
ment ; and priorities of judgment creditors 
against lands are determined by the date at 
w'hich the wTits issued upon their judgments arc 
placed in the hands of the sheriff. Guest v. 
Cowhridge i2y., 37 L. J., Ch. 909 ; L. P. 6 Eq. 
619 : 18 L. T. 871 ; 17 W. R. 7. 

Therefore a judgment ci’cditor subsequent in 
point of date, but who w^as the first to place his 
WTit in the hands of the sheriff, and get the lands 
of the debtor extended under such writ,w'as held 
entitled in priority to a prior judgment creditor 
w’hose writ wns subsequently placed in the 
sheriff’s hands before the lands wmre extended. 
Ih. 

Subsequent Purchaser.] — By a decree A. 

w^as ordered to pay the defendant’s costs of a suit. 
After the deciee, but before taxation or registry, 
A. sold his real estate, w'hich was the whole of 
his property, to C., %vho had notice of the suit. 
The purchase-money w’as received by B., wdio 
w’as A.’s solicitor, and w^ho retained a consider- 
able part of it to pay his costs in the suit. On a 
bill by the defendant in the former suit against 
A., B. and C., to set aside the sale and to charge 
the costs on the estate : — Held, that the sale w^as 
not fraudulent within the 13 Eliz. c. 5, and that 
the decree not having been entered pursuant to 
the provisions of the 1 & 2 Viet. c. 110, s. 19, till 
after the sale, the court had no jurisdiction to 
make the costs of the former suit a lien on the 
estate. NorteJifo v. Warhurtoji, 4 He G. F. & J. 
449 ; 31 L. J., Ch. 777 ; 8 Jur. (N.S.) 854 ; 6 L. T. 
76S : 10 W. K- 635. 

Where a judgment affects several denomina- 
tions of lands a prior purchaser of one of these 
denominations is entitled to throAV the judgment 
from his owm upon the lands of any puisne pur- 
chaser, and so on in succession with each 
purchaser, until the judgment falls upon the 
lands in the hands of the last purchaser. Aiclten 
. MacMm, 1 Dr. & Wal. 621. 

Where a judgment is entered up, against the 


owmer of lands, of wJiich the legal estare is out- 
standing in a trustee or mortgagee, a })iirchaser 
wdio has notice of the judgment wall be bound by 
it, although the creditor may not have takeii out 
execution on his j U( Igmcn t. Tu iwta Hr. Trai)pes, 
LawsorCs Case, 3 Sim. 286. 

Subsequent Incumbrancer.] — A husband 

having by purchase with liisow'u money obtained 
a conveyance to himself of freehold lands to 
which his wife had an incomplete equitable title, 
deposited the title deeds to secure a loan to 
himself, and died, having, by his will, given all 
his real and personal estate to his wife, wiio, 
after his death, purchased a judgment debt 
against her husband's estate, prior in dare to the 
deposit by wmy of mortgage on a bill by the 
mortgagee : — Held, that his title wns paramount 
to that of the wife, both in her own right and as 
judgment creditor, Che,sAnfre v. 2 Giff. 

287 ; 6 Jur. (x.s.) 599 ; 2 L. T. 404. 

An assignee of a judgment held, under the 
circumstances, to be postponed to subsequent 
mortgagees. CannocU v. Jaunccy, 27 L. J.. Ch. 57 ; 

5 W.IC 764. 

In May, 1835, a lease (to commence in December, 
1833, and to continue for twenty-one years and 
thirty-three days) of lead-mines in Yorkshire 
W’as granted by the crown to four lessees, of 
w’liom M. W’as one. In June, 1848. M. conveyed 
and assigned to H. the property of w’hich he was 
possessed for any term of years, upon the trusts 
mentioned; and in July, 1848, M. granted and 
assigned to H. all his personal estate, and the 
surplus, if any, wiiich might arise on the sale of 
his freehold and leasehold estates, upon trusts, 
after paying costs, for the benefit of creditors, 
as therein mentioned. The plaintiffs, who were 
creditors of M., executed the deed in 1849, but 
no other creditor executed the deed until 1855. 
H. did not dispose of M.’s share in the mines. In 
May, 1854, the crow’u granted a lease of the lead- 
mines to seven lessees, tw’o of w'hoin w'ere M. and 
H., for a term of tw^enty-one years, to commence 
on the 5th January, 1855. M. died intestate in 
August, 1854. B., in xUigust, 1848, recovered a 
judgment on tw’o bonds against M.. which w’as 
duly entered up ; and in July, 1848, C. and others 
also recovered judgment against M., w’hich w’as 
duly entered up in August follow’ing. Sub- 
sequently these judgments w'cre assigned to S., 
and W’ere duly registered in the comity of York, 
and in the Common Pleas, wdiichw’as afterw’ards 
rcnew’ed : — Held, first, that the plaintiffs had, l>y 
virtue of the assignment of June, 1848, and of 
the declaration of trust of July, 1848, they 
having executed the latterdeed in 1849, acquire<l 
a beneficial interest in the renew’ed lease : and, 
secondly, that the judgments registered before • 
the plaintiffs executed the latter deed w’ere 
entitled to be considered as equitable charges 
upon the old lease and upon the ucw’ lease, in 
priority to the claims of the creditors, w’ho did 
not become cestuis quo trustent until after the 
registration of the judgments. Langhorne v. 
Rarland, 2 Jur. (N.S.) 872 ; 4 W. Pl. 696. 

b. Reg’istration. 

4 & 5 Will. & M. c. 20.] — A docket of the issue 
was not a docket of the judgment w’ithin 4 & 5 
Will. & M. c. 20, so as to give precedence to the 
judgment creditor over other subsequent charges 
of the land. Doc d. Barron, v. Bnrehas, 2 H. & W. 
50; 5 L. J., IC B. 148. S. P., Braifhwaite 
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V. WaUs, 2 C. & J. 318 2 Tyr. 390 : 1 L. J.. 

Ex. ,97. : „ 


It was the duty of the plaintiffs attorney to 
see that the judgment was properly docketed. 
11 . • ■ 

An outstanding docketed judgment, not regis- 
tered pursuant to 1 & 2 Viet. c. 110, s. 19, and 

2 & 3 Viet. c. 11, ss. 2, 3, is not a valid objection 
to the title of a vendor on the sale of realty. 
Bedford, v. lPoTle.%1 Car. & K. 33. 

A judgment obtained against an executor 
{before 2 <& 3 Viet. c. 11)' is entitled to preference 
in the administration of the testator’s estate over 
simple contract debts, though not docketed pur- 
suant to 4 & 5 Will. & M, c. 20. Gaxmt v. 
Taylor, 3 Man. & G. 886 ; 3 Scott (n.e.) 700 : 11 
L. J., C. P. 68. 

Where a docket of a judgment did not set forth 
the number roll, but this appeared on the entry 
of the issue in the same book Held, that the 
judgment did not, within 4 & 5 Will. & M. c. 20, 
affect a purchaser, and that he was not precluded 
from disputing its validity by the circumstance 
of a conveyance under which he claimed title, 
and which was a trust deed for the benefit of 
creditors, and was executed after the judgment 
was^ entered up, being expressed to be made 
subject to the incumbrances affecting the estate 
conveyed. Brandlrny v. Plummer, 8 De G. M. & G. 
747 ; 26 L. J., Ch. 32*6 ; 3 Jur. (K.S.) 401 : 5 W. R. 
391. 

An old judgment not docketed, but duly regis- 
tered under 1 A 2 Viet. c. 110, is good under 2 & 

3 Viet. c. 11, s. 5, against purchasers and mort- 
gagees withoivt notice, to the extent which a 
judgment duly docketed under the old law would 
have had against them. Bodswell v. Heeee, 11 
Jur. (N.s.) 764 ; 13 L. T. 156. 

Purchaser bound by notice of a judgment, 
though not docketed. Ba m v. Strath more (EarlS, 
16 Ves. 419. 

1 & 2 Viet. c. 110, &c.] — Under the 1 & 2 Viet. 

c. 110, a judgment has no retrospective operation 
as against purchasers, mortgagees and creditors, 
upon a minute being left with the Master of the 
Common Pleas. Barararey. Ilarqrare, 23 Beav. 
484. ■ ‘ I 

M^hen a judgment has been registered, and a 
search has been made for such a judgment, the 
person searching must be considered to have 
notice of the judgment. Procter v. Cooper, 3 
Eq. E. 364 ; 1 Jur.'“(N.S.) 149 ; 3 W. E. 224. 

An estate was mortgaged to A., and afterwards 
to the defendant. The plaintiff subsequently 
obtained a registered judgment against the mort- 
gagor. The defendant then purchased the equity 
of redemption without searching for judgments. 
On a bill to charge the equity of redemption with 
the judgment : — Held, that the defence of “ pur- 
chase for valuable consideration without notice” 
was available ; secondly, that on the evidence no 
notice wns proved; and thirdly, that it was not 
incumbent on a purchaser to search for judg- 
ments. Lane v. Jaeliwn, 20 Beav, 535. 

An old judgment not docketed, but duly regis- 
tered under 1 & 2 Viet. c. 110, is good under 
2 cV: 3 Viet. c. 11, s. 5, against purchasers and 
mortgagees without notice, to the extent which a 
judgment duly docketed under the old law would 
have had against them. I)od.nveU v. Meeee. 11 
Jur. (N.s.) 764 ; 13 L. T. 156. 

Therefore, if a creditor on such a judgment, 
duly registered, files a bill for redemption and 
foreclosure, or for a sale against a first mortgagee 
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and a puisne mortgagee, he is entitled as against 
the puisne mortgagee, though without notice, 
to be paid the full amount of the judgment 
debt. Ib. 

Judgment was obtained in an action in which 
the defendant was sued in a wrong Christian 
name, but the judgment was registered against 
the debtor in his true Christian name, adding the 
title of the cause with the wrong Christian name : 
-—Held, that this registration edmplied with 1 & 2 
Viet. c. 110, s, 19, and that the judgment was 
good against the debtor, and valid against his 
other creditors. Beamn v. Oxford (Bari), 3 
Sm. & G. 11 ; 3 Eq. E. 445 ; 24 L. J., Ch. 311 ; 

1 Jur. (N.s.) 154 ; 3 W. B, 154. 

A judgment 'was recovered by B. against 
Alfred Lord H., described in the writ of sum- 
mons, and in the judgment, as Edward Lord H. 
Alfred Lord H. appeared, and the judgment wns 
registered, and complied with the requisites of 
the 1 & 2 Viet. c. 110, ss. 13, 1 9 .-—Held, the 
registration being correct, that sufficient notice 
was given to creditors and purchasers, and that 
the judgment was valid. Ib. 

^In Register Counties.] — Notwithstanding the 
West Riding Register Act directs that no judg- 
ments shall affect lands, but only from the time 
when the judgment shall be registered, a pur- 
chaser, with notice of an unregistered judgment, 
will be bound by it. Godhifs Case, 3 Sim. 301. 

A judgment creditor, whose judgment was 
registered pursuant both to the Registry Act 
for the West Riding of Yorkshire, 5 ic 6 Anne, 
c. 18, and the 1 & 2 Viet. c. 110, filed a bill to 
redeem a prior mortgagee of lands in the West 
Riding, and to foreclose the mortgagor. The 
mortgagor had confessed other judgments, and 
the couusees had registered them pursuant to 
the 1 & 2 Viet. c. 110, but not under the West 
Riding Act : — Held, that those conusees were 
not necessary parties to the suit. Johnson v. 
Ilolds worth, 1 Sim. (N.S.) 106 ; 20 L. J., Ch. 63 ; 
15 Jur. 31. 

A judgment registered under 1 2 Viet. c. 110, 

s. 19, will not be a charge on lands in Middlesex, 
when it has not been registered in the county, 
under 7 Anne, c. 20, s. 18. Ahoard, Ex parte, 
1 Fonbl. 217. 

A judgment is not such a charge upon land 
(except it be within the 1 & 2 Viet. c. 110), as to 
give it precedence over an unregistered mortgage. 
Cathrow v. Bade, 1 Sm. & G. 423. 

A judgment registered under the Yorkshire 
Registry Act, 5 Anne, c. 18, and not under 1 &: 2 
Viet. c. 110, will retain its priority over a judg- 
ment subsequently obtained, and registered both 
in the county and under 1 &; 2 Viet. c. 1 10. JS’ere. 

V. Flood. 33 Beav. 666 ; 4 N. R. 207 : 34 L. J., 
Ch. 89 ; 10 Jur. (l?.S.) 607 ; 10 L. T. 520 : 12 

W. R. 897. 

The priority as against lands in Mitldlesex of 
a judgment registered in the Middlesex registry 
over a judgment, which though earlier in date, 
is later in order of registration on the Middlesex 
registry, is not lost by reason of the judgment 
cretlitor having notice of such earlier judgment 
at the time when his judgment is entered up. 
Benham v. Keane, 3 Dc G. E. cV: J. 318 ; 31 L. J., 
Ch. 129 ; 8 Jur. (N.S.) 604 ; 5 L.T.439 ; lOW.R. 
67. And see Bobinsoti v. Woodioard, 4 I)e G. 
Sm. 562. 

A judgment is a charge binding lands in 
Middlesex only from the time of its registration 
in the local registry. Ib. 
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A , being possessed of a term for yeare in land 
in Middlesex, mortgaged the tem to the pinmtifi 
on the 19th of June, 1852, which mortgage was 
registered in Middlesex on the 28th ot June. 
The defendant obtained a judgment in the 
Queen’s Bench against A. on / i f 

which was on the same day register^ m the 
Common Pleas, but was never registei^ m 
Middlesex, and which was unknown to the 
plaintifi at the time of the mortgage. On the 
8th September, 1852, the defendant issued out 
an elegit, and the lands were thereunder dehve cd 
to him' Held, that by virtue of the 1 &. 2 > ict. 
c 110 s. 13, the iudgment was a charge on the 
lands, but that by 2 & 3 ^ict- c.^ 11, s. 5, 
no further effect against a bona hde puichasei 
for value and without notice than a ]udgment 
duly docketed would have had before the 1 & 2 
Yict c 110, and that therefore it did not bind 
the term of years until execution under it, and 
consequently that the plaintiff was entitled, as 
a nurchaser for value and without notice, to the 
lands, as against the defendant, the 
creditor. iVesthrook \ . Blythe^ 3 El. & Bl. tdi , 

2 C L. E. 1660 ; 23 L. J., Q. B. 38b ; 1 Jnr. 
m S.) 85 ; 2 W. E. 490. 

Held, also, that the lands being in Middlesex, 
the iudgment did not bind them until a memorial 
was registered in Middlesex, under i Anne, c. 20, 
s. 19. 

* S.* recovered judgment against L., which he 
registered in the Common Pleas under 1 & 2 
Yict c no, s. 19. Afterwards H. registered his 
iudgment in the Common Pleas, and the laiid 
beirig in Middlesex, he registered it also in 
Middlesex, under 7 Anne,^ c. 20, s. 18. i^ter- 
wards S, was registered in Middlesex . HelcL, 
that H.’s iudgment had priority over S.’s judg- 
raent. HAiqlm v. LvmUy, 4 El. & Bl. 274; 

3 C. L. E. 242 ; 24 L. J., Q. B. 57 ; 1 Jur. (N.s.) 
422 ; 3 W. E. 109. 

A decree in equity for the payment by the 
defendant to the plaintiff of a sum of money on 
or before a certain day: — Held, in reference to 
the provisions of act 1 & 2 Yict. c. 110, not to 
confer any priority as against a deed executed 
by the defendant, conveying his freehold estate 
in a register county to trustees for the beneiit of 
his creditors, or as against a vesting order, made 
in the defendant’s insolvency, the deed having 
been executed, and the vesting order having 
been made previously to the registration of the 
decree, Lee v, Gveeti^ 6 He G. M. & G. 155 ; 
25 L. J., Ch. 269 ; 2 Jur. (N.S.) 170 ; 4 W. E.270. 

A decree for payment of money gives no right 
as against the land before registration . I It, 

Held, also, that the non -registration of the 
deed, and of the vesting order until after the 
registration of the decree was immaterial, it 
being proved that the jilaintiff had notice of 
the deed and of the vesting order when he 
registered the decree. lit. 


afterwards, in October, 1847 took mortgage of 
B ’s nroperty affected by such pidgment Held, 
tliatHie^evidence was sufficient to affect A. with 

Drew. 1 ; 18 Jur. 444, 


Notice.]— A., on the 9th and 24th July, 1847, 
on the occasion of advancing his client’s money 
to B. upon the security of judgmeiits entered up 
against B., according to the usual practice in his 
office, sent the clerk to whom that duty was 
allotted to search for prior judgments against B. 
It did not appear whether the clerk found any 
such judgments against B., but he did not 
venture to swear that he did not, nor that he did 
not, according to the practice of A.’s office, com- 
municate the result of his search to A. In fact, 
there was a prior judgment against B., and A. 


Irish Cases— Priority.]— A deed not registered 

under 6 Anne, c. 2 (Ir.), retains |P^re^be 

a judgment subsequently confessed, if theie be 
nobubsequent deed conflicting with the hut 

deed. Browne v. BUko, 1 Moll. 520. 8. H, 

Burlw V. O’Malley, Beat. 96. CrywUe v. Adau , 

^^wiiere there is an unregistered deed, and a 

subsequent registered deed, with judgnaente 

intervening between them, the Eegistp Act 
gives priority to the latter deed over the f miner ; 

Ind it carries on the judgments prior to it, so as 
to take precedence of the unregistered instrument 
also. Sparroiow Coo])et\ 1 Jones, 72. _ 

Semble, if a person claiming under a registemd 
deed does not insist on his pi’ionty over 
unregistered deed, the latter will take precedence- 
of the iudgments. Ih. c 

A mortgagee is prevented by the operation ot 
the Eegistry Act, 6 Anne, c. 2, from tacking, so as 
to gain a priority against mesne registered incum- 
brances. And for the purpose of adjusting the 
priorities between deeds uiider this act, 
ments also obtain priorities, although not 
generally within the contemplation ot the act. 
^Latouche v. Dunsany {Lord), 1 bch. & Let. 

The 5th section of the Eegistry Act applies- 
not to i udgmeiits generally . J udgment creditoi a 
have no priority by the Eegistry Act, except 
where iiriority between deeds is to be adjustecu 
Ih., 160, 161. But see as to this latter position.. 
Aren] Chambers, I h, 

Where there is a conflict between an unregis- 
tered and a registered deed, judgments inter- 
mediate do not obtain absolute priority to the- 
unregistered deed, until it is absolutely post- 
poned to the registered deed. ^lurtayh v. iimalt,. 

3 Ir. Eq. E. 85 ; El. & K. 20. 

The Docketing Acts, 7 Will. 3, c. 13, and 
3 Geo. 2, c. 7, apply only between purchasers and 
judgment creditors, and give no priority to judg- 
ments inter se. ALltott v. Strutteu, 9 Ir. Eq. E. 
233 ; 3 Jo. & Lat. 603. 

Since the 3 & 4 Viet. c. 105, judgments ot 
the same term entered after the passing of the- 
act have priority inter se as charges on limits,, 
according to the true dates of their entries. l>ut 
qumre as to judgments entered before the pass- 
ing of the act. Bovovyd v. B lllluvison, 11 

IrrEq. E. 1. . ^ ^ , 

Scmble, the registration of a judgment under 
the 7 & 8 Yict. c."90, gives no priority as between 
judgment creditors, except for the protection, ot 
heirs, &c., in the administration of assets. 
O'Brkoh V. Scott, 11 Ir. Eq. E. 63. And see- 
S, C., on appeal, Ih., 459. ^ ^ . 

A. obtained a judgment in T. T. Ib4a. B. 
obtained a judgment in T. T. 1846. A. sued out 
an elegit : the requisition on which was retuiiied 
and filed' on 20th July, 1846, and went into- 
possession of the lands. B.’s judgment was. 
registere<I in September, 1864, A. s in January, 
1847. The latter has priority. Ih, ^ , 

In the administration of assets judgments, 
rank inter se, according to the time of their’- 
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entry upon tlic roll under the statute 3 G-eo. 2, 
■c. 7 (Ir.). Burlie Y, ICiUlhelly^ 1 Ir, Oh. It. 1. 


A., B. and C. were judgment creditors of D., 
A. and B. having priority to C. A. and B. sub- 


CMelieMerj 12 Ir. Eq. E. 519. that A. and B, did not thereby lose their priority 

The rule that judgments of the same terms are to C. Bemmi y, Oxford (^BarV), 6 De G. M. & G. 
In equal priority inter se, applies to the judg- 492; 25 L. J., Oh. 299 ; 2 Jur. (N.s.) 121 ; 4 
ments in the exchequer and other courts alike. W- E. 112. 

The principles of the foregoing doctrines con- The eifect of the provisions of the 4th section 
sidered and the cases upon them reviewed. Jh. of 'the 2 & 3 Viet. c. 11, is to deprive the judg- 
An estate having been sold under a decree of ment creditor who omits to register within five 
the court of exchequer for 12, OOOZ., the purchaser years of protection against subsequent pur- 
J edged in court 5, 000/. of his own moneys ; and chasers, mortgagees, and creditors, l3ut not to 
applied to the plaintitfs in the present suit to alter his position as to previous purchasers, 
lend him the remaining 7,000/., on the terms of mortgagees, and creditors. Ih. 
securing that sum as the first incumbrance on the The circumstance that a re-registration is not 
lands ; subsequently to an agreement with the within five years from the previous registration 
plaintiffs for this loan, but previously to its does not make it ineffectual as against subse- 
having been carried out, the purchaser confessed quent purchasers, mortgagees, and creditors, 
a judgment for valuable consideration. The Ih, 


plaintiffs, though having notice of the judgment, 
advanced 8,000l, of which 7,000/. was paid into 


A., B. and C. were judgment creditors of D. 
A. registered his judgment on the 12th of March, 


court, as the residue of the purchase-money, and 1840, but never registered. B. registered his 
1,000/. to the purchaser. By consent, which was judgment in April, 1842, and re-registered in 
made an order of the court, the conveyance of March, 1848. C. registered his judgment on the 
the lands was made to a trustee for the purchaser 18th of March, 1845, and re-registered on the 
and the plaintiffs. The trustee, subsequently, in 16th of March, 1850. Questions having arisen 
consideration of the 8,000/. mortgaged the lands as to the priorities of the several judgment 
to the plaintiffs : — Held, that the judgment was creditors, the fund in court being insufficient for 
prior to the mortgage, as a charge on the lands, payment in full : — Held, that on the construction 
Wallcott V. Lyrich^ 13 Ir. Eq. E. 199. of the statutes 1 & 2 Viet. c. 110, s. 19, 2 & 3 

. . Viet. c. 11, s. 4, and 3 4 Viet. c. 82, s. 2, and 

Notice.] — The inrolment of the assign- upon the principle laid down in v. Ga/errZ 

ment of a judgment does not operate as notice. (^Earl) (6 De G. M. & G. 4U2), C. was'fli-st 
any more than the registry of a deed. Forrall entitled to take out of the fund the sum found 
V. Boyle, 1 Ir. Eq. E. 403. on A.’s judgment, and then that B. was 

In -what Name 1— A vpcomiironcp was entitled to be paid the full amount of his judg- 

"ame.j a leco^mzanoc was n,ent. before 0. took anything more in respect 
ackimwledged and registere^^^ of his judgment. ICmluu,Um (LonlO, Jn re, 

^1' tI V. y ? V. Ford, U L. J.. Ch. 1085 ; 29 Ch D. 527 

Kjirvrm l noi'l nni\riC2A/I nxr fnn . ^ _ . ’ ^ * 


Barron Ihe couusee had been baptised by the 53 ^ 33 gg9_ 

name of John Banion, but had been knoivu in provision of the 2 & 3 Viet. c. 11, s. 4, 

his family as John Donovan Barron, under which ^ts shall, after the e.vpiration of 

name he executed other instruments. He had u A n 


five years from the entry thereof, be null and 


Hiui «uia real esiMie me name ur tenements, and other here- 

John Lawrence Barron, to a purchaser who hacl ditaments as to creditor, uidess re-registered 
no notice of the recopizanoe :-Held, that it ,vithin five years before the right of such creditors 
was not a charge on the real estate as against 

the purchaser. StaioMonv.Stannton,U h-.Ch.li. tenements, or 

1 X 1 • 1 AT L. XI • hereditaments, as, for examiile, by virtue of a 

In order to bind the purchaser the recognizance ^.editor’s decree, directing a sale of suchpro- 
should have been registered as acknowledged by Smpw>i \. MorUl 2 Kay & J. 71; 1 

John Donovan Barron, and under the head of Juj. g ■) 

‘•persons whose estates are soiight to be affected,” 33,' obtained and registered judgments 

pie name of John Lawrence Barron should have against M. M. died in 1854 ; and in the same 
oeen enteiecl. lo. jqqx, after M.’s death, the registration, which 

had expired, was renewed. A creditors claim 
c. Re-reg*istratioii. afterwards filed, aud a decree obtained, 

which was set up against the present bill, 
Priority.] — Under 2 & 3 Viet. c. 11, if A. has a brought by S., the assignee of B.’s judgments, 
judgment registered under the 1 & 2 Viet. c. 110, for foreclosure : — Held, that the registration 
■such registration will protect him against all before decree gave S. priority. Ih, 
who become mortgagees, creditors, or pnicliasers Creditors of a deceased debtor have noton liis 
■during the currency of the five years, and such death a right against his leasehold property in 
protection will continue as to them under a the hands of his executors or administrator within 
re-registration, even though he should have the meaning of the act. Ih, 

■omitted to re-register within five years : but as Quaere, if they have even after a creditor’s 
to persons becoming mortgagees, creditors, or decree, any such right in the specific chattels of 
purchasers between the period when his first the deceased debtor, unless the decree directs 
J egistration ceased and when his re-registration them to be sold for the benefit of the creditors, 
began, he will not be protected, but they will Ih. 

have priority over him. Slimo v. Keale, 6 H. L. Terrin,Iiire(fi Dru. & War. 147), distinguished 
Gas. 581 ; 27 L. J., Ch. 444 ; 4 Jur. (N.S.) 695 ; 6 Ih. 

W. E. 635 — H. L. (E.) The provisions as to re-yegistration in the 2 & 3 


w 
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Viet, c. 11, s. 4, are operative for the benefit of merit was not revived or redocketed within five 
all persons deriving title, mediately or immedi- years from the passing of that act), acconling to 
ately, from a judgment dlebtor, and not merely the provisions of the 3rd section. On a bill hied 
for ‘that of immediate purchasers, mortgagees, within tAventy years from^the ot J82S 

and creditors of the debtor himself. 


Benham v. against E.. claiming under the settlement of 171)6,, 


Keane 1 Johns. H.'685 ; 7 Jur. (N.s.) 1096. and D. and other parties Held, that notwith- 
Affirmed, on appeal, 3 De H. F. & J. 318 ; 31 standing the revival of 1828, elegit^ and other 
L. J.. Oh. 129 ; 8 Jur. (N.s.) 604; 5 L. T. 439; proceedings thereunder, no_ possession having 
10 W. E. G7. been obtained, the plaintifi lyas barred as 

A purchaser from a mortgagee of the judgment against E. by the 3rd section of the 9 Geo. 4, 
debtor, taking with notice of a judgment which c. 35 : — Held, also, that the judgment creditor- 
has not been registered or re-registered in the (having a legal right and proceeding against 
Common Pleas registry within five years, and the legal estate of his debtop by his omission 
having the legal estate, is not aficected by such to redocket, thereby exonerating one denomina- 


judgment. II. 

Heirs, Executors, or Administrators.] — 

23 & 24 Viet. c. 38, s. 4, is not retrospective ; so 


tion of land originally liable and casting the 
entire debt upon the other, without affording a 
right of contribution to that other, did not 
therebv lose his right to go against that other for 


that where a debtor died before the passing of the whole amount, and that no equity existed tO' 
the act, a j udgment, which had not been re-regis- restrain such creditor to the amount to whicli 
tered within five years before his death, retained that denomination was originally liable. Ihjan 
its prioritv in the administration of his assets, v. Camlne, 9 Ir. Eq. E. 376. 

AV««.v V. Williams, 2 Drew. & Sm. 324 ; 34 L. J., The pendency of a suit when statute 9 Geo. 4, 
Ch. 661 ; 11 Jur. (N.s.) 256 ; 12 L. T. 762 ; 13 c. 35, passed, does not dispense with the necessity 
W. R. 423. for redocketing or reviving a judgment under 

Where the executor of a deceased conusee of a s. 3 of that act. Joyce v. Joyce, 10 Ir. Eq. E. 
judgment sought to register the judgment as a 128. 

mortgage, an entry ivas on his application, made A judgment creditor bequeathed certain 
in the margin of the summary of the judgment legacies, and appointed the debtor executor 
that the proceedings were continued in his name Pleld, that as the judgment though extinguished 


as executor. Form of order in such cases, 
Laivless v, Boalte, 12 L. E., Ir. 68. 


Lands in Middlesex.] — The priority as against 
lands in Middlesex of a judgment registered in 


order in such cases, at law was subsisting in equity, it was capable of 
i., Ir. 68. being redocketed, and was within the provisions. 

of tile 9 Geo. 4, c. 35. Ilutliwalte, In re, 2 Ir. 
•The priority as against Ch. E. 54. 

iudgment registered in Notice of an unredocketed judgment will not 


the Middlesex registry over a judgment, which, make it binding against a purchaser. Ih. 
though earlier in date, is later in order of regis- An unredocketed judgment is not only null 
tratioii on the Middlesex registry, is not lost b}’" and void as against a subsequent purchaser 
reason of the judgment creditor having notice of for valuable consideration, but also, in order 
such earlier judgment at the time when his more effectually to work out the object of the 
judgment is entered up. Benham, v. Keane, 3 said act, necessarily null and void as against an 
De^G, F. & J. 318; 31 L. J., Ch. 129 ; 8 Jur. intervening redocketed judgment. 11). 

(n.s.) 604 ; 5 L. T. 439 ; 10 W. R. 67, An assignee of an insolvent is not a purchaser 


Irish Cases.]- 


1 439 ; 10 W. R. 67, An assignee of an insolvent is not a purchaser 

within the meaning of the acts for redocketing 
A judgment entered up within or registering judgments. Baylee v. Browne, 


twenty years before the passing of the 9 Geo. 4, 10 Ir. Eq. E. 180. 

c. 35, and not revived or redocketed within A purchaser, who buys expressly" subject to a 
twenty years before the execution of a deed of judgment, will be bound by it, although it has. 
conveyance to a purchaser, or within five years not been rcdockcted within the time required by 
after the passing of the act, is, after the 9 Geo. 4, c. 35. Ga rnett ArmsfronyJl Qow.kW 
expiration of twenty j^cars from its eiitiy, void 449 ; 5 Ir. Eq. E. 533 : 4 Dr. A War. 182. 
against a purchaser, whose deed of conveyance Notice to a purchaser, for value, of a judgment 
was executed after the passing of the act, and not revived or redocketed pursuant to the 9 Geo. 
within twenty years from the entry of the 4, c, 35, will not take it out of the operatioiL of 
judgment. Knox v. Kelly, 1 Dr. A \VaL 542 ; that statute. Beree v. Head, 3 Jo. A Lat. 34(.> : 9 
8au. A Be. 512, n. ; 1 Ir. Eq. E. 87, ii. B. P., Ir. Eq. E. 76. Eeversine on this point 8 Ir. Etp 
Blale V. Barey, Ban. A Be. 493 ; 1 Dr. A Wal. E. 647. 


559, n. ; 1 Ir. Eq. E. 84. Hickson v. Collis, 1 
Jo. A Lat. 94 ; 6 Ir. Eq. E. 524. 


In 1776 a commission of bankru])tcy issued 
against A., and the assignee entered into 


Adjudgment recovered and entered” within possession of A.’s estate. Afterwards, in 1793. 
the meaning of the 9 Geo. 4, c. 35, is one which A. became indebted by judgment to C., and 
may be revived or redocketed, i.e. an original afterwards devised all his real ami freehold 
judgment, Stewart v. Cottlnylum, 6 Ir. Eep E. estates to B. and his heirs, upon certain trusts, 
248. and cliarged with his debts and legacies. The 

A., having obtained a judgment in 1789 defendant, who was heir-at-law of tiie assignee, 
against B., in 1792 died, and by his will devised had continued in the possession of the lands, 
one nomination to C. and another to D. C., in and after the institution of a suit against him by 
1796, married, and thereupon settled the estate the devisees of A., to recover possession of those 
devised to him. The executors of A., in 1828, estates, purchased them from the persons bene- 
revived the judgment of 1789 against 0., the ficially entitled under A.’s will, subject to thc- 
heir, and certain terre-tenants, and thereupon incumbrances afiiecting them, and obtained a 
issued an elegit, and obtained a finding thereunder conveyance of them in 1825. The judgment of 
prior to the passing of the 9 Geo. 4, c. 35, but 1793 had not been revived or redocketed within 
were prevented from getting into possession, by five years after the passing of the Eedocketing 
the proceedings of a prior ci'editor. The judg- Act Held, that the trust for the payment of 
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debts prevented the judgment being barred 
under the Redocketing Act.'" CochhurnY) Warner^ 

1 Long!. & T. 443. 

In 171)3 (A G. executed his bond with warrant 
of attorney, and in 1799 made his will, whereby 
he deviscf I his real estates to trustees in trust to 
sell and pay his debts, and subject thereto to his 
co-heiresses and their heirs. He died in February, 
1804, and in March, 1 804, the obligee in the bond 
caused judgment to be entered on it as of the 
preceding term. In 1826 the co-heiresses of C. G., 
for a valuable consideration, conveyed his real 
estates, subject to his debts, to W. and his heirs. 
The judgment of 1804 was not revived or 
redocketed pursuant to the 9 Geo. 4, c. 35 : — 
Held, nevertheless, that it w’as a valid charge 
alfecting the real estates of C. C. in the hands of. 
W. E. E. Coelilmrih v. TFriyAA 6 Ir. Ecp E. 1. 

3. Action on Judgment, Order or Decree. 

When Maintainable.] — An action on a judg- 
ment of a superior court is not to be favoured, 
as there ■ is another remedv for enforcing it. 
Biddlemti v. WUtel, 1 W. Bl. 507. 

Practice.] — In an action on a judgment, the 
plaintiif may indorse the particulars of his claim 
on the writ of summons, and, on non-appearance, 
sign judgment. Hodmll v. Baxter^ EL Bl. k, 
EL 884 r28 L. J., Q. B. 61 ; 4 Jur. (N.S.) 506 ; 6 
W. R. 686— Ex. Oh. 

Matter which aSords ground for a writ of 
error cannot be pleaded in bar to an action 
on a judgment. Bieli v. TolUausen^ 4 H. & FT. 
695. 

Proof.] — Proof of a writ of summons is not 
necessary in an action on a judgment in a 
superior court. Coleman v. Buivll/m/i, 1 F. <N;F. 
330. 

Costs.] — 43 Geo. 3, c. 46, s. 4, does not extend 
to an action brought to recover the costs of a 
judgment of nonsuit. Bennett v. JVeale, 14 
East, 343. 

Nor does it entitle a defendant to stay the 
proceedings on payment of the debt without 
costs, where there is probable ground for the 
plaintiffs also claiming interest on part of the 
debt. Wood v. Silleto, 1 Ghit. 473. 

A defendant against whom judgment had been 
obtained sued out a writ of error, and to an action 
on the judgment pleaded nul tiel record ; the 
court allowed the plauitiff his costs of the action 
upon the j udgnient. Garnwell v. Barlier, 5 Taunt . 
264. 

A plaintiif having recovered judgment for 15L 
against a clerk in a public office, who had no 
assets to satisfy the judgment, but wdio was in 
receipt of a salary out of which he had proposed 
to set aside 60L a year for the payment of his 
debts, brought an action upon the judgment for 
the debt and costs (amounting together to 
upwards of 20L), to which he pleaded nul tiel 
record Held, that the plaintiff was entitled to 
the costs of the second action, as it sufficiently 
appeared that without bringing a second action 
he could not have obtained the fruits of the 
judgment recovered in the first. Slater v. 
JilaCclile. 7 D. A L. 255 ; 8 G. B. 553 ; 19 L. J., 
C. P. 88 ; 13 Jur. 1081. 

It is no answer to a motion for costs that the 
original cause of action (in which the defendant 
had suffered judgment by default) was one for 


which the plaintiff might have levied a plaint in 
the county court. Ih. 

A plaintiff having brought an action on a 
judgment recovered in an inferior court, instead 
of removing it to a superior court, and issuing 
execution, the defendant pleaded nul tiel record. 
The plaintiff produced the record, and applied 
for his costs ; but the court refused the applica- 
tion, notwithstanding the defendant had pleaded 
a false plea. Hanmer v. White, 12 M. &; W. 
519 ; 1 D. & L. 653 ; 13 L. J., Ex. 110. 

Where a plaintiff sues upon a judgment, and 
counts upon other and distinct causes of action 
are added, he is not deprived of his costs. 
Jackson V. Bcerett, 1 B. & S. 857 ; 31 L. J., 
Q. B. 59; 8 Jur. (N.S.) 281; 5 L. T. 711 ; 10 
W. R. 294. 

In an action on a judgment the court will not 
grant a plaintiff his costs, where, by suing on two 
judgments, he has recovered sufficient to entitle 
himself to a ca. sa. against the defendant, which 
since 7 & 8 Viet. c. 96, s. 57, he could not other- 
wise have had, and thus, notwithstanding, no 
fi. fa. could be executed against him for want of 
assets. Bell v. Waldron, 9 Jur. 510. 

Bringing an action on a judgment under 207. 
with the object of obtaining a judgment above 
20Z., and issuing thereon execution against the 
person, is an evasion of the 7 & 8 Viet. c. 96, 
s. 57, and the court, in the exercise of its discre- 
tion, will not allow to the plaintiif his costs. 
Adams v. Heady, 6 H. A N. 261 ; 7 Jur, (N.S.) 
267 ; 3 L. T. 892 ; 9 W. R. 438. 

Where an action is brought upon a judgment 
for a sum not exceeding 207. for the purpose of 
enabling the plaintiff', by adding the costs to the 
sum recovered by the judgment, to recover a sum 
exceeding 207., and so to issue a ca. sa. and 
defeat the object of the 7 & 8 Viet. c. 96, s. 57, 
the discretion of the court under 43 Geo. 3, c. 46, 
s. 4, as to granting costs to the plaintiff’, is not 
taken away by the latter statute, but they will 
be guided in the exercise of that discretion 
by its provisions. Blekinson v. Any ell, 3 B. k S. 
840 ; 32 L. J., Q. B. 183 ; 8 L. T. 313 ; 11 W. R. 
667. 

Application for Costs.] — An application for 
an order to entitle a plaintiff to costs in an 
action on a judgment, must be made either to 
the court or to a judge at chambers, and not to 
a judge at nisi prius. Jones v. Lake, 8 Gar. k P. 
395. 

An order at chambers ought not to be granted 
ex parte, and should be made on summons. 
Lomax v. Berry, 2 H. & N. 127 ; 26 L. J., Ex. 
281 ; 3 Jur. (N.S.) 446 ; 5 W. R. 563. 

If the application raises any question of diffi- 
culty, the judge may refer it to the court. 
C%aridye\, WUson,2^^1L. 5.,Wx,%W. 

Upon moving for a rule for costs, in an action 
upon a judgment, an affidavit shewing the reason 
for adopting that course is indispensable. liecel v. 
B mto-eZZ, 3 C. B. 321. 

In an action on a judgment, the defendant 
pleaded nul tiel record, and a day being given, 
the plaintiff, having obtained judgment, moved 
for costs. The court granted only a rule nisi in 
the first instance. Fraser v. Moses, 4 bcott 
(N.R.) 749 ; 1 D. (N.S.) 705. 

Where a plaintiff, producing the record, moved 
for Judgment and his costs: — Hehl, that the 
costs must be made the subject of a separate 
motion. Ahhott v. JVetoton, 6 Jur. (N.S.) 1101 ; 
3L. T. 672. 
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On Orders for Payment of Costs.] — An action the 
will not lie upon an inteiiocntory and a col- an; 
lateral order for costs ; tire mode of enforcing 6 J 
paTment is by attachment in the court ^by whom 
the order is made, Slieehy v. Professional m€ 
Assuraoice Co., 2 C. B. (N.S.) 211 ; 26 L. J., C.P. foi 
301 ; 3 Jur. 718 ; 5 W. 878. th 

But an action may be maintained on an order en 
by the jmlicial committee of the privy council su 
for the 'payment of costs, under 3 & 4 yViU. 4, tn 
c. 41, and 6 & 7 Viet. c. 38. liuteUnson v. ex 
Glllesjrle, 11 Ex. 798 ; 25 L. J., Ex. 103 ; 2 Jur. 4/ 
(n.s.) 403; 4W. B. 302.^ 

An action lies on the judgment of the House m 
of Lords ordering the appellant in an nnsuccess- m 
fill ai^peal to that House to pay the costs of such 
appeal to the respondent. Marhella Iron Ore re 
al T. Alh 7 i, 47 L. J., C. B. 601 ; 38 L. T. 815 sr 
Costs payable under a judge’s order can be | c( 
recovere<l by action or counterclaim. Phllpott ti 
V. Lekft'ni, 35 L. T. 855. ^ . v ^ 

An action lies to recover the costs in an indict- o: 
ment for libel given by 6 & 7 Viet. c. 96, ^ 8. 
Richardson v. Willis, 42 L. J., Ex. 68 ; L. B. 8 c 
Ex. 09 ; 28 L. T. 871 ; 12 Cox, C. C. 351. c 

An action is not maintainable against an c 
attorney for not delivering his bill of costs in j C 
obedience to a judge’s order. Bent v. Basham, 

9 Ex. 469 ; 2 C. L. E. 989 ; 23 L. J., Ex.’ 161 ; 18 i: 
Jur. 295 ; 2 W. B. 201. 3 

Nor will an action lie upon an undertaking \ 
contained in a judge's order, though the order c 
was made by consent, and the undertaking was t 
founded on a good consideration. Iloohjjayton c 
V. Bussell, 10 Ex. 24 ; 2 C. L. B. 1081 ; 23 L. J., ^ 

Ex. 267. . , , 1 X ^ 

But an action will lie on a 3 udge s order to ^ 
refer made by consent, the consent being evi- 
dence of an agreement to perform the award. 
Liei'eslet! v. Gilmore, 35 L. J., C. P. 351 : L. B. 1 
C. P. 570 ; 12 Jur. (N.S.) 874 ; 15 L. T. 386. 

On Decrees of Courts of Eguity.] — An action 
is not maintainable on a decree in equity for the . 
payment of interest on purchase-money and the 
costs of a bill for specific performance. Qir- 
poiter V. Thornton, 3 B. & Aid. 52 ; 22 B. B. 299. 

Nor on a mere interlocutory order. Fry v. 
Malcolm, 4 Taunt. 705. S. P., Biddle v. Boicse, 

9 D. & B. 404 ; 6 B. ck C. 255 ; 5 L. J. (O.S.) Iv. B. 
128 ; 28 B. B. 574. 

4. Assignment of Judgment. 

A., who was jointly liable with nine others, 
having been taken under a ca. sa., paid the entire 
debt Held, that he was entitled, by virtue of 
19 & 20 Viet.' c. 97, s. 5, to an assignment of the 
judgment, and that in an action against the judg- 
ment creditor to enforce such assignment, a plea 
that the judgment had been satisfied by payment 
by A., after he had been taken in execution under 
it, was no answer. Batcliellor v. Lawrence, 
9 C. B. (N.S.) 543 ; 30 L. J., C. B. 39 ; 6 Jur. 
(N.s.) 130 ; 3 L. T. 508 ; 9 W. B. 373. 

To an action for nonpayment of 45L, a 
balance due upon an agreement, the defendant 
pleaded a set-off on a judgment for 40?. 2s. 
obtained by him in an action against’ the plain- 
tiff. The plaintiff replied that, before the 
recovery of the judgment, he, for a good con- 
sideration, assigned the debt to S. ; that the 
defendant, before the recovery of the judgment, 
had notice, of the assignment; and that the 
plaintiff was suing as trustee for B* : — Held, that 


the replication was bad, as disolosiiig no legal 
answer. WathiM v. Clarli, 12 C. L. (K.S.) '2i t ; 

6 L T 277 

A ludgmeiit creditor having assigned bis judg- 
ment to the trustees of a creditor’s deeil, in trust 
for the benefit of the creditors who brd executed 
the deed (of whom he was himself (Mie), was 
entitled to sue, on behalf of himselt and all 
such other creditors, for the establishment ot 
their rights in respect of the trust e^ate arid the 
executiW of the trusts. Symre v. Ford, 3 Hare, 
47 ; 20 L. J., Ch. 308 ; 15 Jur. 619. ^ _ 

As between conusor and assignee of a 3 iicig- 
ment the price paid for the assignment is 
^material. ^ ffichion v. Aylward, 3 Moll. 1 . ^ 

Acknowledgment by conusor of judgment in 
reply to inquiry by intended assignee, diat the 
sum secured by the judgment is justly due to the 
conusee, shuts out the equitable detence winch 
the conusor may have had against the coiiusee ; 
subject, however, to inquiry as to the Iroiia tides 
of the transaction. Ih. 

The court has authority, under the o A b v ict> 

: c. 105, to permit the assignee of a judgment 
creditor to continue in his owm name the pro- 
L ceedings of his assignor under the Judgment 
L Creditors Act. Baly v. Blahe, 10 Ir. Eq. B. 36. 

, A judgment debtor conveyed lauds to ^the 
> plaintiff, covenanting against incumbrances.^ The 
judgment creditor afterwards sued out elegits on 
T which ejectments w^ere brought against the pur- 
? chaser, who, by an arrangement, paid part of 
3 the clebt, and offered to pay the rest if the 
creditor w’ould assign the judgment to him, 
w'hich he refused to do, but offered to satisfy 
it —Held, the plaintiff, paying the judgment, 
D wus entitled to an assignment of it. Botherain 
- V. Flynn, Beat. 555. 


5. Satisfaction of Judgment. 

Entry of Satisfaction— In what Cases Ordered.] 

—The court or a judge wull compel^ a |)laintiff, 
wbo has received satisfaction of his judgment, to 
execute the proper satisfaction process, in order 
to have the entries of it on the registers duly 
vacated. And wdien the judgment is vacated, 
the entries of it are in effect vacated. Fish v. 
Tindal, 10 W. B. 801. 

The court wall not order satisfaction to be 
entered on the roll in a case wdiere four only of 
five plaintiffs have given their consent, although 
the fifth plaintiff is resident abroad and cannot 
be found. Baris v. Jones, 5 D. P. C. o03 ; 4 Scott 
202 ; 1 Jur. 42. 

The duty of the solicitor of one ot several 
co-plaintiffs ends when judgment is signed, and 
he has no general authority to consent, on behalf 
of his client, to the entry of satisfaction. Ih, 

Delay.] — Where the lessor of the plain- 
tiff, after obtaining a verdict and judgment, 
delayed to tax his costs (although apparently for 
the purpose of recovering the extra costs in an 
action for mesne profits), a judge has no 
authority to order that the defendant shall be at 
liberty to enter satisfaction on the record, unless 
the lessor of the plaintiff taxes his costs \vithin 
a limited time. Boe d. Brax v. Fill iter, 11 
M. & W. 80 ; 12 L. J., Ex. 188. 

Death of Conusee without Legal Personal 

Bepresentative. ] — Where a plaintiff' obtained 
i judgment against the defendant in 1802, which^ 
; was satisfied in 1805, and the plaintiff died 
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iiitestate in 1821, tlie court avouH not allow 
satisfaction to be entered on the roll on an 
affidavit of the defendant’s attorney, that the 
plaintiff had received from the defendant a 
certain sum in full satisfaction of his demand, it 
appearing that administration had not been taken 
out of the plaintiff’s effects. Sjjeach y. Slade, 

S Moore, 461. 

Where both conusor and conusee of a judg- 
ment entered on a bond in 1854 were deceased 
several years, and there was no personal repre- 
sentative of the conusee, and the devisee of 
lands, against which the judgment had been 
registered as a statutable mortgage, deposed, of 
her own personal knowledge, to payment of the 
•debt by the conusor in the year 1 858, and that 
no claim had since been made on foot of the 
judgment, and held in her possession the bond 
which she swore she had delivered to the 
conusor on payment, a conditional order was 
made for the entry of satisfaction, unless cause 
should be shewn by the eldest son and only 
surviving male member of the family of the 
conusee. Scott v. }Vood, 10 L. B., Ir. 355. 

Ca. Sa.] — The taking a debtor in execu- 
tion was an election binding upon the creditor to 
pursue that remedy and none other against his 
•debtor, but was not an absolute extinguishment of 
the debt. Tho7nj)mnY. Paruh^ 5 C. B. (N.S.) 685 ; 
28 L. J., C. P. 153 ; 5 Jur. (N.S.) 986 ; 7 W. E. 
210 . 

Where a judgment debtor, taken in execution, 
was, after a month’s imprisonment, released from 
prison by the judgment creditor, who, three 
years afterwards, registered the judgment pur- 
suant to 1 & 2 Viet. c. 110, and 2 ct 3 Viet. c. 11, 
the court made absolute a rule to enter up satis- 
faction of the judgment, or to strike out the 
registration, the debtor paying the expenses of 
wdiichever alternative he adopted. Lamhert v. 
Parnell, 15 L. J., Q. B. 55 ; 10 Jur. 31. 

A plaintiff having recovered judgment against 
two, issued two concurrent writs of ca. sa. 
thereon, and the defendants were taken ^ in 
execution, but were discharged by the plaintiff’s 
attorney upon their making an arrangement for 
the payment of the debts. The plaintiff after- 
wards issued a fi. fa. for the balance of the 
•original debt, and the goods of one of the 
•defendants wrere seized, but, upon payment of a 
•sum under protest, the goods were released. A 
rule nisi was afterwmrds obtained by him to 
procure a return of this money, on the ground 
that the original debt was barred by his dis- 
•charge out of custody, as having been made 
•either by the authority of, or as having been 
ratified by the plaintiff. The court referred the 
matter to the master to report thereon to the 
court, and he found that the discharge of the 
defendants had been ratified by the plaintiff, 
and therefore the court made the rule absolute 
to set aside the execution. The plaintiff then 
brought an action upon the original judgment. 
The court, under the preceding circumstances, 
refused to order satisfaction to be entered up on 
the judgment-roll in the action. ^Vard v. Broom- 
head, 7 Ex. 726 ; 21 L. J., Ex. 216. 

Where a judgment creditor has discharged his 
•debtor out of custody after he had been taken in 
•execution on such judgment, although the dis- 
-charge was given only upon a condition which 
the debtor failed to perform, yet if it was 
obtained without fraud, the debt is satisfied, and 
the court is bound to order satisfaction to be 
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entered on the judgment-roll. Catll n w Kernott, 

3 0. B. (N.S.) 796 : 27 L. J., C. P. 18{) ; 4 Jur, 
(N.S.) 281; 6 W. E. 291. 

Becree of Bivorce Court.] — Tlie court 

will not strike out from the register an entry 
made of a decree of the Court of Divorce. 
Iloldeyi, Ex parte, 13 C. B. (N.S.) 641 : 1 N. E. 
361 : 32 L. J., C. P. Ill ; 9, Jur. (N.s.) 948 ; 7 
L. T. 791 ; 11 W.E. 437. 

— — Principal and Surety.]— A., and B.. as his 
surety, having given a joint and several promis- 
sory note to 0., the latter brought separate 
actions against A. and B. upon the note, and 
recovered judgment in both actions : C. after- 
w^ards issued execution upon the judgment 
obtained against B., whereby B. wns oom])elled 
to pay the whole debt and costs. Upon a bill 
filed by the administratrix of B., for the purpose 
of obtaining an assignment of the judgment 
which had been recovered against A., the 
principal debtor : — Held, that such judgment 
not being available at law' in the hands of the 
creditor, wns not available in equity in the hands 
of the surety, and consequently that the court 
w'ould not compel an assignment, as sought by 
the bill. Bowlikfqen v. Bourne, 2 Y. & C. 462 ; 

6 L. J., Ex. Eq. 82 ; 1 Jur. 102. 

A creditor sued his principal debtor, and 
recovered a judgment against him and the bail 
in the action. The surety thereupon paid and 
•satisfied” to the creditor the amount of the 
judgment, «kc., and took an assignment thereof : 
—Held, on demurrer, that he could not assume 
that the judgment was still subsisting. Arml- 
taeje V. Baldiom, 5 Beav. 278. 

Heir.] — A judgment creditor W'bo has 

proved his demand under the decree to account, 
and wdio has been paid the sum decreed to be 
due to him, is bound to execute a warrant of 
attorney to satisfy the judgment tendered to him 
on behalf of the inheritor of the estate decreed 
to be sold. Byre y. Lynch, 3 Ir. Eq. E. 194. 

Contract — Judgment to stand Security 

for larger Beht.] — A purchaser of lands with 
notice of a judgment against the vendor, 
entered before 1 2 Yict. c. 110, and of an 

agreement between him and the judgment 
creditor that such judgment should stand as a 
security for payment of a sum larger than that 
for which the judgment wms entered, is not 
entitled to have satisfaction entered up on the 
judgment-roll, upon payment to the judgment 
creditor of the amount for which judgment was 
entered and costs of suit and interest from the 
time of the commencement of the 1 tS: 2 Viet, 
c. 110. Crafts v. 4 Q. B. 74; 3 

G. & D. 280 ; 12 L. J., Q, B. 153 ; 7 Jur. 105. 

Tenant by Elegit— Acquisition of Fee Simple,] 

— In a suit for enforcing securities, it is the 
duty of the creditor to prove that his security is 
existing, and he is answerable for his acts, 
neglects, and omissions ; and a ci'oditor, by 
elegit, having taken from a trustee for sale a 
conveyance in fee of a part of the lands of 
which he w'as in possession under extents issued 
upon tw'o elegits, his tenancy under them held 
to be extinguished in the remainder of the 
estate, and the judgments on wdueh they were 
issued wrere held to be satisfied. Jlele v. Bexley 
(i:mY2),22L.J., Ch. 1007. 

If a term in gross exists on an estate, and 
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has not been attendant upon the inheritance, 
no surrender will be presumed, and such a 
term is liable to an extent ; but the judgments 
having been satisfied by purchase of part of the 
estates extended, the tenancy by eiegit was 
gone, and the parties entitled may enter. I'b. 

Though the elegits are satisfied, an out- 
standing unsatisfied claim will still be considered 
in taking the accounts under a trust for the 
benefit of incumbrancers. 

Eviction.] — Judgment creditor having 

sueVl out an eiegit, and having" obtained posses- 
sion, and continued in receipt of the issues of a 
moiety of the lands until the death of his debtor, 
and being then evicted: — Held, that his judg- 
ment was not extinguished, and that he was 
entitled to come into equity after the death of 
the conusor for satisfaction of so much as 
remained unpaid. Whether if he was not 
evicted, but elected to abandon his eiegit he 
would be so entitled, qiuere. Lord Chancellor 
expressing an opinion that equity would not 
hold a creditor disentitled to participate in the 
ordinary and regular distribution of assets, 
because during the lifetime of his debtor he had 
gone as far as he could go to obtain payment. 
Leahy v. Dancer^ 1 Moll. 313. 

Set-off.]— The court in the exercise of its 
equitable jurisdiction, allowed the costs of an 
interlocutory order which was made after judg- 
ment in an action, and by which the plaintiff 
was ordered to pay the defendant the costs, to 
be set off against the judgment. Thompson v. 
Parish, 5 C. B. (N.s.) 685 ; 28 L. J., C. P. 153 ; 

6 Jur. (N.s.) m ; 7 W. B. 210. 

The set-off of a judgment in one action against 
a claim arising out of another and separate 
action cannot be allowed. Ih. S. P., Taylor v. 
Waters, 5 M. ct S. 103 ; 2 Chit. 303. 

A judgment for damages and costs being 
signed by a plaintiff suing in forma pauperis, a 
judge, on summons, ordered satisfaction to be 
entered, on the defendant’s acknowledging satis- 
faction for costs to a like amount taxed for him 
against the same plaintiff in a former action. 
The court refused to set aside the order, the now 
plaintiff not having appeared in forma pauperis 
in the former action, and there being no proof 
that, in the subsequent action, the plaintiff’s 
attorney had any lien on the costs for moneys 
advanced. O' Hare v. Reeves, 13 Q. B. 651) ; 18 
L. J., Q. B. 231 ; 13 Jur. 535. 

A tenant having obtained judgment, and 
issued execution against his landlord, afterwards 
became indebted to him for arrears of rent and | 
dilapidations : — Held, that the landlord was not 
entitled, by injunction, to restrain proceedings 
upon the judgment on the ground of set-off. 
Ma^o V. Vlyatt, 31 L. J., Ch.''33 ; 7 Jur. (n.s.) 
1300 ; 5 L. t. 251 ; 10 W. E. 4. 

Practice.] — A rule to compel the entry and 
docketing of a judgment should he adckessed to 
the party in the cause, and not to his attorney. 
Mnyler v. TLclsden,^ Bing. (n.C.) 714 ; 6 Scott, 
580; 8 L. J., C. P. 128. 

The court has no jimsdietioii over the senior 
master, as to the entry of particulars of‘ a judg- 
ment, for the purpose of charging lands, under 
the provisions of the 1 & 2 Viet. c. 110, s. 19. 
The master must act upon his own discretion. 
Am, E,v. parte, 5 C. B, 155 ; 5 B. & L. 339 : 17 
L. J., C. P. 15. 


The Court of Exchequer would not order the 
senior Master of the Common Pleas to make an 
entry in the book of registry of judgments, 
recording a ca. sa. executed upon a defendant in 
a judgment registered in his book. TIallett v» 
Dyne, 2 H. h C. 696 ; 3 N. B. 297 ; 33 L. J., Ex. 
86; 10 Jur. (N.s.) 157 ; 9 L. T. 574 ; 12 W. B. 
159. Lewis Dpson, 1 B. C. C. 33; 21 L. J., 
Q. B. 194 ; 16 Jur. 222, overruled. 

The Court of Chancery had no jurisdiction to- 
order the Master of the Common Pleas to vacate 
a menTorandum, entered under 1 <S: 2 Yict. c. 110, 
of an order of the Court of Chancery. Wells v. 
Glhhs, 3 Beav. 399 ; 10 L. J., Ch. 97 ; 4 Jur. 
1176. 

Effect on Costs.] — A judgment creditor, whose 
debt had been satisfied, but who had not entered 
satisfaction on the rolls, was made a defendant 
to a foreclosure suit in equity. He disclaimed : — 
Held, that he was not entitled to his costs, in 
consequence of his negligence in not entering up 
satisfaction of his judgment. Thompson v. Hud- 
son, 34 Beav. 107. 

Irish Cases.] — The court has jurisdiction to 
direct satisfaction to be entei’ed on the registry 
of an order under 3 & 4 Yict. c. 105, and made 
such ail order on afiidavit of pajnnent, and on 
consent signed by party in whose favour order 
was made. O' Weill v. Hass, 6 Ir. Eq. B. 307. 

Gr. devised certain lands to A., subject to the 
payment of his debts ; and reciting that he had 
obtained a decree for payment of a large sum of 
money, directed that money, when recovered, to- 
be the primary fund for payment of his debts : 
and appointed A. and J. his executors. Before 
the primary fund was available, the executors, 
being pressed for the payment of a debt of the 
testator, joined in mortgaging the lands devised, 
to A., and executed a bond, on vdiich a joint 
judgment was afterwards entered ii}) against 
them. The nione}^ so raised was applied jiartly 
in paynient of the testator’s debt, and [lartly in 
obtaining a renewal of the lease of the mortgaged 
lands. A., out of his own moneys, afterwards 
paid off the mortgage, and took an assignment 
of it, and of the judgment, as to a trustee : — 
Plcld, that he could not rely on the judgment as 
a subsisting incumbrance affecting the estate of 
J., notwithstanding that there was an unsettled 
account of the assets of G. between him and J., 
on which he alleged that J. was indebted to the 
‘estate in a sum larger than the amount of the- 
judgment. Heresford v. Chamhers, 5 Ir. Eq. B. 

1 482. 

6. PvELiEF Against. 

On the Ground of Fraud.] — See Fraud. 

Facts discovered since the Trial.]— A bill in 
equity to set aside a verdict is not sustainable, 
where the facts on which the bill is founded, 
though discovered since the trial, might have 
been established at the trial upon cross-examina' 
tion. Taylor v. 8Uep>pard, 1 Y. & C. 271, 

On Equitable Grounds.] — A court of equity 
has no jurisdiction to relieve a plaintiff against 
a judgment at law, where the case in equity pro- 
ceeds upon a ground equally available at law 
and in equity ; but the plaintiff must estab- 
lish some special equitable ground for relief.. 
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Harp ho u y. Kettl(Hi ij), 2 Myl. & K. 423 ; 3 L, J., 
Ch. 86. ' , ■ 

Although the court will, by decree, restrain 
the setting; iip of an outstanding term to preYent 
the fair trial of a legal right ; yet, after the trial 
of an ejectment has taken place, and a term has 
been set up whereby the trial of the merits of 
the case was preYented, and the party using it 
obtained a verdict and judgment, a suit cannot 
be sustained to set that judgment aside ; nor 
will .the fact, that the communications made 
before the trial by the party, who so gained the 
advantage at law, led the other party to believe 
that the substantial question of the title would 
be tried in the ejectment, enable him to sustain 
a suit for such a purpose; but if there be any 
impediment to the trial of the legal right in 
another action of ejectment, a suit may be sus- 
tained for relief by removing that impediment 
to the trial of the right in such future action. 
Clare Hall v. Harding^ 6 Hare, 273 ; 17 L. J,, 
Ch. 301 ; 12 Jur. 511. 

, Upon a bill filed by a creditor, to enforce a 
judgment of twenty-eight years’ standing, the 
plaintifi;, in order to rebut the presumption that 
the judgment had been satisfied, gave evidence 
of the insolvency of his debtor during the greater 
part of that period : — Held, that such evidence 
would not avail the plaintiff against the unex- 
plained fact of his not having sooner attempted 
to enforce the judgment, and that, to obtain 
relief in equity, he was bound, under the cir- 
cumstances, to shew to demonstration that the 
judgment had not been satisfied. GrenfeXl v. 
GirdkMone. 2 Y. & C. 662 ; 7 L. J., Ex. Eq. 
42 ; 1 Jur. 940. 

Mistake.] — A party who has mistaken or mis- 
shapen his defence at law, cannot require relief 
in equity. Beam v. SolVg, 9 Price, 525. 

Lands were devised to a trustee and his heirs, 
to the use of A. for life, without impeachment of 
waste, with divers remainders over ; and a power 
was given to the trustee, with the consent of the 
tenant for life in possession, to sell the property, 
or any part of it, and to lay out the money in 
the purchase of other lands to be settled to the 
same uses, and in the meantime, to invest it in 
the public funds, and for the purposes of such 
sale, to revoke the original uses, and appoint new 
uses. A contract was entered into for the sale 
of the estate for 13,400Z. exclusive of the timber, 
which was to be taken at a valuation ; and it 
being conceived that the tenant for life, without 
impeachment of waste, was entitled to receive 
for his own benefit the amount of the valuation 
of the timber, a deed was executed, by which he, 
ill consideration of 2,448k, conveyed the timber 
to the purchaser, and the trustee in consideration 
of 13,4U0Z. conveyed the land exclusive of the 
timber. Many years afterwards, the tenant for 
life, bei]ig advised that he was not entitled to 
the anifuint of the valuation of the timber, trans- 
ferred to the trustee as much three per cent, stock 
as 2,448Z. would have produced at the time of the 
sale. Afrer the death of A., the next remainder- 
man, though he had concurred in proceedings, 
in which the fund produced by the sale was 
ti'eated as applicable to the purposes of the 
testator's will, brought a writ of formedon, and 
obtained judgment on the ground that the])ower 
of sale \vas not well executed : — Held, that a 
court of equity could not relieve against that 
judgment. Coclterell v. Cholmeley^ 1 Puss. & M. 
lV3. 
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7. Interest OK Judgments. 

For wkat Time.] — On the 9th of September, 
1869, judgment was signed for 28,850/. (awarded ^ 
by an arbitrator in a cause) and costs ; on the ‘ 
26th of October an order was made to stay pro- 
ceedings until Michaelmas term, to give the 
defendants an opportunity to set aside the awai d, 
they bringing the money into court to abide the 
event ; and on the 8th of November a morion 
was made, but no rule granted, of which the 
plaintiff had notice. Delay occurred in the 
taxation of the plaintiff’s costs, a review having 
been ordered at his instance, and the amount was 
not ultimately settled until the 29th of January, 
1870 ; and on the 2nd of I’ebruary the money was 
paid out of court to the plaintifi under a judge's 
order upon the defendants' summons, and the 
costs, with interest upon the judgment down to 
the 8th of November, 1869, were tendered to his 
attorneys. They, however, claimed interest 
down to the 2nd of February, 1870 : — Held, that 
the plaintifi was only entitled to Interest down 
to the 8th of November, 1869, inasmuch as he 
might at any time after that day have taken the 
money out of court ; and the court orderetl satis- 
faction to be entered on the roll. Sl/iolair v. 
G. B. Eg., 39 L. J., C. P. 224 ; L. E. 5 C. P. 391 ; 
22 L. T. 410.; 18 W. E. 758. 

On a judgment in case recovered in 1862 : — 
Held, in a proceeding against the personal assets 
of the judgment debtor, that more than six years’ 
arrears of interest were recoverable. Brcslui v. 
Hodgems, Ir. E. 10 Eq. 260. 

The time of entering up the judgment, from 
which period interest is given on the judgment 
debt by the 1 ck 2 Arict. c. 110, s. 17, is the day on 
which judgment is signed in the master’s book, 
and not the day on which the roll is carried in 
and the judgment entered of record. Fisher y. 
Buddha/, 3 Man. & G. 238 ; 3 Scott (N.R.) 516 ; 9 
D. P. o' 872 ; 10 L. J., C. P. 323. S. P., Hewtou 
V. Grand Juiwtiori Eg., 16 M. AY. 139 ; 16 L. J., 
Ex. 276. 

In what Cases.] — The 1 & 2 A^ict. c. 110, s. 17, 
applies as well to judgments for costs as for the 
subject-matter of the action. Pitcher v. EoherU. 

2 D. (N.S.) 394 ; 12 L. J., Q. B. 178 ; 7 Jur. 466. 

Interest may be recovered on a judgment for 
costs of a nonsuit. Hewton v. Congngham. 
(Lord'), 17 L. J., C. P. 288— Ex. Ch. Affirming 
5 C. B. 749 ; 17 L. J., C. P. 200 ; 12 Jur. 556. 

A ca. sa. need not contain the clause relating 
to interest given in the form prescribed by the 
rule of court, unless the plaintifi chooses to claim 
interest. Stopford v. Fitxqcrald, 4 D. & L. 725 ; 
16 L. J., Q. B. 310. 

Under the statute interest is recoverable on 
costs which one party is ordered to pay to 
another, but not on costs directed to be raised 
out of an estate. Att.~Gcn. y. Kcthorcote, 11 
Sim. 529 ; 10 L. J., Ch. 162. 

A judgment given for securing an annuity carries 
interest. Knight v. Eoivger, 4 De Gr. & J, 619. 

In an action on a judgment affirmed in error, 
the jury, by way of damages, may give interest 
upon the sum recovered by the judgment from 
the time of signing it, where, by the practice of 
the court in which error is brought, such interest 
is not allowed in costs upon the affirmance, 
Bntwistle v. Shepherd, 2 Term Eep.^ '78. 

By a decree the lands of the defendant were 
declared chargeable with 40/. a year, and the 
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master was directed to take an account of the sent order for judgment for a fixed sum with 
arrears, and the defendant was ordered to pay taxed costs by way of settlement or an action 
what should be found due Held, that the for breach of promise of marriage and an action 
defendant was not, under the 1 & 2 Viet, c. 110, for moneys lent, the total amount was agreed to 
SB. 17, 18, liable to pay interest on the amount be paid by “ eight equal payments halt-ymiy, 
found due from the date of the decree to the date and execution was not to issue except in detault 
. of the master’s report. Att.-Gen. y. Carrington of such payments. A claim was made, after 
{Cord'), B Beav. 454 ; 12 L. J., Oh. 453. payment of the instalments, for interest upon 

Where the court orders payment out of a pax** the full amount, under the provisions of 1 & 2 
ticiilar fund, it is tantamount to a decision, not Viet. c. 110, ss. 17 and 18, for iutei'est upon a 
only that such fund is liable to make such judgment debt : — Held, that the order could not 
payment, but also the interest directed to be be constimed so as to include interest, since the 
computed thereon. Davis v. Droione, 14 Beav. instalments wei*e to be of equal amounts, and 
X27. when these had been duly paid no execution 

P. carried in a claim as an incimibrancer upon could issue for any further amount as interest. 


real estate in respect of an annuity, and. in Caudery v. Flnnerty, 61 L. 
November, 1855, the chief clei'k certified 1,002Z. L. T. 684. 
to be due to him for arrears. The cause did not 
come on for further consideration till July, 1858. 


J., Q. B. 491 


Eefunding.] — In January, 1836, a defendant 


P. then claimed interest on the 1,002Z., from the was charged in execution for 61Z. Us. On the 
date of the certificate as against subsequent 1st of October, 1838, the 1 tk 2 Viet. c. 110, came 
incumbrancers .-—Held, that as the payment of into operation. The plaintiff having afterwards 
the arrears had been delayed merely through died, and his widow having taken out adminis- 
hindrances in the prosecution of the suit, and tration, A., who had acted as an attorney for the 
not in consequence of misconduct or improper plaintiff, commenced proceedings in the Insol- 
attempts to evade payment, intex’est ouerht not to vent Debtors Court to obtain a vesting order 
beallowed, andthat the 3& 4 Will. 4, c. 42, s. 28, upon the defendant’s estate. The defendant 
did not alter the case. Mansfield (Dari) v. Ogle, sent B. (an attorney) to A. to endeavour to effect 
4 DeG. & J. 38 ; 28 L. J.. Ch. 422 ; 5 Jur. (N.s.) a compromise. A. claimed 85Z. 6s. 2d., including 
419; 7 W. B. 423. ' a claim for interest at 4Z. per cent, upon the 

The effect of s. 17 of 1 & 2 Viet. c. 110, is that judgment from the time it was entered up. It 
interest at the rate of four per cent, is a debt was ultimately agreed between A. and B. that 
necessarily attached to every judgment debt, and the defendant should be discharged, upon pay- 
recoverable at law as a debt ; and the judgment ment of 80Z., which agreement was carried into 
creditor is not confined to the remedy by execu- effect. The court refused to compel A. to refund 
tion mentioned in the section. Therefore, where, ISZ. 6.?., the excess beyond the sum for which 
ill the case of a deceased insolvent debtor who the defendant was taken in execution, it having 
became insolvent before 1869, a sum of money been paid under a compromise. IlaUjh. v. Jones, 
subsequently came to the hands of the assignee, 5 Man. k; G. 684 ; 6 Scott (N.R.) 096 : 1 D. tje L, 
out of which the principal of all the debts 81. 
entered in the debtor’s schedule was paid, it was 

held that the judgment debts were not satisfied On Eeversal of Judgment.]--By an order in 
within the meaning of s. 92 (since repealed) of council regulating appeals from Hong Kong, 
that act until interest was paid, and the assignee the Supreme Court shall in all cases of appeal 
was ordered to pay interest before handing over conform to, execute, and carry into immediate 
any surplus to the representatives of the insol- effect, such judgment and orders as lier Majestjq 
vent. Lewis, Dx yjarte, Clagett, In re, 36 W. E. in her privy council, shall make thereupon, in 
653— C. A. such manner as any original judgment or decree 

of the Supreme Court can or may lie executed. 
-- Under Irish Judgments Act.]— Orders in the respondents rccovm'ed from the 

lunacy giving the receiver liberty to pay money, ‘Appellants, in an action of trover in the Supreme 
are not within the meaning of the 27th section of Court at Hong Kong, a large sum of rnoiiey, as 
3 & 4 Viet. c. 105. so as to bear interest. JLnws principal, interest, and costs, and execution was 
V. Kingston (Lord^, 11 Ir. Eq. R. 469. money was paid. Upon appeal in 

The proceeding by sci. fa. on a receiver's Eebruary, 1869, this judgment was reversed. In 
recognisance is an award of execution, and not Jnne, 1869, the Supreme Court directed the 
a judgment recovered, and does not bear interest respondents to re})ay to the api»ellant3 the 
under 3 k 4 Viet. c. 135, s. 26. Keeht v. Kilkenny, money, but declined to direct interes:t to be paid 
10 Ir. Eq. B. 443. ’ during the time the money remained in the 

Interest is not ’payable under the 3 & 4 Viet, respondents’ possession Held, that it was in 
c. 105, ss. 26, 27, upon a sum of money decreed to the power of the court at Hong Kong to make 
be paid out of the produce of the sale of real every order which was fairly and properly con- 
estate. and not personally by the defendant, sequential upon the reversal of the original 
Lynch v. Skerrett, 5 Ir. Eq. B. 494. judgment, and that the appellants were entitled 

to the current rate of interest, whilst the money 

-I K X. X* T X remained in possession of the respondents, on 

X If nty Court. A county court jiulginent Pq^Ii the principal and interest, hut not on the 
debt does not carry interest uncto l & 2 Vict. nUgeA Comptuh- cL'M~te <h- Purh, 

% ^ cWsU; 40 l/j.. P. C. l! 

L- IJ-- 3 p. c. 465 ; 24 L. T. Ill ; 19 W. B. 449. 

’ . I . ol , ol J. P. .>4J C. A. Interest at 4Z. per cent, was allowed on money 

which had been paid on an order of the Coiii-t 
Judgment by Consent — Sum recovered to be of Chancery which was reversed on appeal, 
paid in equal Instalments— Execution stayed Merchant Dunking Co. of London v. Maud, 43 
unless Default in Instalments.]— Under a con- L. J., Ch. 861 ; L.'R. 18 Eq. 659 ; 22 W. B. 874. 
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Reversal of Outlawry.]— A defendant is not 
liable to pay the interest that may have accrued 
between judgment and reversal of outlawry. 
IhhoUon V. FtMon, 1 K. & P. 779 ; W. W. & 1). 
292 ; 6 A. &E. 772 ; 6 L. J., K. B. 143 ; 1 Jur. 
397. 

XJuder Awards.]— On an award directing pay- 
ment of money at a certain time, interest from 
that time till payment may be recovered by 
action, but not by motion for an attachment. 
Chnrelier v, Strimier, 2 B. & Ad. 777 ; 1 D. P. 0. 
332 ; 9 L. J. (O.s.) E. B. 318. S. P., Johnson v. 
Furmit, 4 Car. & P. 327; 2 B. & Ad. 925; 1 
L. J., E. B. 47. 

All arbitrator made his award on the 1st of 
September, 1841, directing payment on the 25th 
January, 1842, of a sum of money with interest : 
—Held, that the plaintiff could recover under 
the award no interest accruing subsequently to 
the 25th January, though such interest might be 
given by a jury. Foe d. 3Ioody v. Squire, 2 
i). (N.S.) 327 ; 7 Jur. 236. 

A plaintiff having, after notice of action for 
extortion by a railway company in carrying his 
goods, served the company with a demand of 
interest, under 3 & 4 Will. 4, c. 42, s. 28 ; — ^^Held, 
that the arbitrator, under a submission of “ all 
matters in difference,” might award him interest, 
notwithstanding the notice of action did not 
contain a demand of interest. Fdivards v. 
G, W. By., 11 0. B. 588 ; 21 L. J., C. P. 72. 

Where the time for making an award was 
enlarged by the parties altering and re-executing 
the bonds of submission, the arbitrator was 
justified in awarding interest on the principal 
found due beyond the date of the original 
submission, but within the time of re-executing 
the bonds. Watli^lns v. Phillpotts, M‘Cle. & Y. 
393 ; 29 E. R. 809. 

A. being indebted to B. upon bonds, disputes 
arose between them as to what was due, and by 
an order in a suit, referring it to arbitration, and 
an award made under that order, the debt of A. 
was fixed at 8,000Z., which was ordered to be 
paid in two sums on days certain ; and if pay- 
ment was not made, the securities were to be 
sold, and payment made out of the proceeds. 
The 8,000Z. and the surplus were to be paid to 
A. ; no mention was made of interest. The 
securities were not, by reason of various trans- 
actions, realised for a very long time : — Held, 
that the produce of the securities was not, as 
against subsequent incumbrances of A., charge- 
able with more than the principal sum of 8,000Z. 
Collett V. Kewnham, 1 Drew. 447 ; 1 W. E. 241. 

Computation of Rate.] — See post, col. 538. 

Scotch Judgment.] — Action on a judgment of 
the Admiralty Court of Scotland, which gave 
interest on a balance of accounts from 1811 to 
the time of payment. The contract was by 
letter, written in London. The services were 
performed in Scotland, that being the plaintiff’s 
place of residence Held, that a contract made 
in England, to be executed in Scotland, ought to 
be regnlated by the rules of the English law ; 
and that this " contract having been made in 
England, interest could not be recovered, merely 
because it. was given by the decree in Scotland. 
ArtioU V. Bed fern, 3 Bing. 353 ; 11 Moore, 209 ; 
2 Car. & P. 88 ; 4 L. J. (O.s.) Car. P. 89. 

Irish.] — In an action on an Irish judgment, 
the question, whether any, and what interest is 
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recoverable, is a question for the jury, under all 
the circumstances of the case ; and in deci<Ung 
this .question, they will have to consider whether 
the plaintiff has taken proper steps to find his 
debtor, and follow up his judgment by an execu- 
tion, or whether he has been guilty of laches. 
Bami Y. Falzell, 3 Car. & P. 376 ; M. & M. 228. 

Foreign,] — A plaintiff is not entitled to interest 
on a foreign judgment. Athbisim v. Brayhroolw 
{Lord), 4''Camp. 380 ; 1 Stark. 219. 

Unless interest is payable by virtue of the 
judgment in the foreign country or colony.. 
Bank of Anstralasia v. JSlas. 16 Q. B. 717 ; 20 
L. J., Q. B. 284. 

In an action on a foreign judgment, for an 
entire sum recovered on counts for the balance 
of a merchant’s account for goods sold, moneys 
advanced and paid, moneys due on bills of 
exchange, and for interest, the court would not 
formerly give interest on affirmance of the judg- 
ment of the court below. Foran y. G'Beilly, 

3 Price, 250 ; 7 Taunt. 244 ; 5 Dow, 133. 

Merger of Debt in Judgment.] — By a mort- 
gage deed the mortgagor covenanted to pay the 
debt on a da}^ named, and (by a separate cove- 
nant) to pay interest at 7Z. per cent., so long as 
the 3,OOOZ. or any part thereof should remain 
due. The mortgagee obtained a judgment for 
the principal and interest due at the date of the 
judgment with interest at 4Z. per cent, on the 
sum made up by such principal and interest : — ^ 
Held, that the security of the mortgage was not 
merged in the judgment, but that the mortgagee 
was entitled to sue for the difference between 
interest at 7Z. per cent, on the mortgage debt 
and the interest at 4Z. per cent, paid under the 
judgment. Popple v. Sylvester, 52 L. J., Ch. 54 ; 
22 Ch. D. 98 ; 47 L. T. 329 ; 31 W. E. 116. 

A railway company, in 1864, issued debentures 
by which they bound themselves to pay a prin- 
cipal sum one year from the date of issue, with 
interest at 6 per cent., and charged the railway 
and undertaking with the payment of the prin-. 
cipal sum and interest. Soon after the expira-. 
tion of the year, a debenture-holder brought an. 
action against the company, and recovered judg-. 
merit for the principal debt, interest, and costs.. 
The company was ordered to be wmund up in 
1868, arid the debenture-holder was admitted to. 
prove for the judgment debt and interest at 
4 per cent. The debenture-holder claimed to 
prove for an additional 2 per cent, on the original 
amount of the debenture from the date of the 
judgment : — Held, that the original debt was 
merged in the judgment, and that the claimant 
was only entitled to interest on the judgment at 
4 per cent. Buropean Central Bailway, In re, 
Oriental Flna^ieial Corpo7*ation, Ex paxte, 46. 
L. J., Ch. 57 ; 4 Ch. D. 33 ; 35 L. T. 583; 25. 
W. E. 92— C.A. 

A defendant jointly and severally with A., 
undertook, if a bill of exchange drawn by thO: 
defendant in favour of the plaintiff* wa‘S not paid 
at maturity, to pay as interest thereon 20Z. for' 
each month afterwards. The bill not being paid 
at maturity, the plaintiff sued the defendant for 
the bill and interest, as per agreement, but 
declared in such action on the bill only, and 
recovered judgment by default for the amount 
of such bill only. He afterwards brought an 
action against the defendant on the agi'eemont 
for interest : — ^Held, that he was entitled to, 
I maintain such action for the interest which 
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accrued prior to - the judgment in the former 
action, but not for the interest subsequently to 
such judgment, as the right to interest under the 
agreement ceased when judgment was obtained. 
Morence y. Jenhu/s, 2 C. B. (N.S.) 454 ; 26 L. J., 
C. P. 274 ; B Jiir.' (isr.s.) 772. 

A mortgage deed contained a covenant by the 
mortgagor for payment of the principal sum on 
the expiration of six months next after a speci- 
fied day, together with interest thereon at 5 per 
cent, per annum for the six months. And there 
was a further covenant by the mortgagor that 
if the principal sum, or any pai't thereof, should 
remain unpaid after the expiration of the six 
months, the mortgagor would, so long as the 
same sum or any part thereof should remain 
unpaid, pay to the mortgagee interest for the 
principal sum, or for so much thereof as should 
for the time being remain unpaid, at 5 per cent, 
per annum. After the expiration of the six 
months the mortgagee recovered judgment 
against the mortgagor on the covenant for the 
principal sum and interest in arrear : — Held, 
that the covenant being merged in the judgment, 
the mortgagee was, as from the date of the 
judgment" entitled to interest on the judgment 
debt at the rate of 4 per cent, only, and was not 
entitled to interest under the covenant at the 
rate of 5 per cent, on the principal sum. Fewings, 
Ex Sneyd^ In nu 53 L. J., Ch. 545 ; 25 

Ch. D. 338 ; 50 L. T. 109 ; 32 W. E. 352— C. A. 


subject to investigation. Jemiings^ In re^ 1 
Ir. Ch. E. 236. 

The statute 11 & 12 Yict. c. 48, s. 72, enacting 
that the release of any portion of lands in Ire- 
land from any judgment affecting the same shall 
not nullify or affect the force of such judgment 
as regards the residue of such lands, or any other 
property not specially released, does not ap|)1y 
to releases executed before the passing of that 
statute. Jlandeoeli v. JIandeock, 1 Ir. Ch. E. 
444. 

A. E. E. 


JUDICIAL SEPARATION. 


HUSBAND AND WIFE. 


JURAT. 


See EVIDENCE (AFFIDAVITS). 


JURISDICTION. 


Grenerally .] — Sec Court. 


Mistake as to Amount] — The defendant Of English Courts over Foreigners.]— /SVv.; 

borrowed money of the plaintiff, and he gave his International Law. 
promissory note for the amount, with interest at ^ ^ 


60Z. per cent., together with an equitable charge 
on copyholds as a collateral security for the note. 
The plaintiff sued on the note, and by mistake 
he claimed and recovered interest at 51. instead 
of 601. per cent., which was paid : — Held, that 
the plaintiff could not afterwards sue upon the 
mortgage to recover the deficiency, and a bill in 
equity for that purpose was dismissed, with 
■costs. Earlow v. Coojjen^ 34 Beav. 281. 


Other Cases.]— Specific Titles. 


JURY. 


In Civil Cases.]— /SVy.' Practice (Trial). 


In Criminal Cases.] — See Criminal Law, 


8. Merg-er in Judgment— Merger. 


On Writs of Inquiry.] 
OF). 


-See Inquiry (Writ 


9. Other Matters. 


In County Courts.] — See County Court. 


A private act of parliament provided that, 
with certain exceptions, no incumbrance should 
'.be paid, unless the claim in respect thereof was 
proved to the satisfaction of the court. A claim 
Leing made, upon a judgment entered up for 
.3,850L, for services performed by a non-profes- 
.sional person in obtaining the act and other 
matters, the court refused to allow the claim, 
the claimant failing to prove the services in 
respect of which the claim was made. Isaae, Ex 
giarte. CareiSs Eidate, In re, 30 Beav. 274 ; 31 
L. J.,'Ch. 214 ; 8 Jur. (N.S.) 297 ; 10 W. E, 98. 

A person who, without consideration, confesses 
a judgment for the purpose of thereby withdraw- 
ing his property from the demands of his creditor, 
•ex. gr. the creditors of a joint-stock company 
in which he was a shareholder, has no equity for 
.an injunction to restrain the conusee proceeding 
to levy the amount of the judgment, although it 
never was used for the purpose for which it was 
confessed. II Curdy v. Martin^ 5 Ir. Eq. B. 515. 

Where a judgment is not tainted with fraud, 
the assignee cannot rely on a mere defence at 
law, which the bankrupt had neglected to make. 
'The consideration of the judgment is .always 


JUS TERTII. 


See BAILMENT— PEINCIPAL AND AGENT. 
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1. Where Dlegnallfied from Acting . 543. 
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a. In the Metropolis, 561. 

h. In Counties and BoT'oughs, 562. 
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D. PEOCEDUBE BEFOEE. 

1. Ififorniations or Chtnjjlaints, 578. 

2. Sumowm, 581. 

3. Appearanee Iry Coionsel or SoUoltor, 585. 
4c. Hear in//, 586. 

5. Detention of Part 

6. Warrants, 596. 

7. Orders, 

8. ConHethn^^ 

a. Eifect and Nature, 605. 
h. Form, 613, 
e. Costs, 619. 

9. Chmmitments, 620. 

10. Disposition and Deli very up of Pro/jerty, 

624. 

11. LlmUation of Time for ComjAaints and 

Orders, 626. 

E. Appeal. 

1. To Ifiyh Court, 628. 

2. To Quarter Sessions. 

a. What Sessions, 646. 
h. Who may Appeal, 647. 
e. In what Cases, 649. 

d. Notice of Appeal, 651. 

e. Recognizances, 660. 

/. Plearing and Jndgment, 661. 
y. Adjournment, 664. 

It. Rules of Practice, 665. 

7. Costs, 668. 

j. Reference to Arbitration, 674. 
li. Records, 675. 

F Compelling Justices to do theie .Duty, 
676. 

G. Liability op, to Action. 

1. Liahility, In resj)eet of lohat, 681. 

2. Action against, 689. 

H. Cleeks to Justices, 691. 

I. Cleeks of the Peace. 

1. Ap)pol ntment, 694. 

2. Duties and Dnioluments, 695. 

3. Removal, 696. 

A. APPOINTMENT AND REMOVAL. 

Eight of Appointment cannot be Delegated.] 

— Semble, that since the 27 Hen. 8, c. 24, s. 2, 
the king cannot delegate the power of creating 
justices of the peace. Jones v. Williams. 5 
D. & R. 654 ; 3 B. & C. 762 ; 1 Car. & P. 459, 
669; 3 L. J. (o.s.) K. B. 112. 

B}^ a charter of Edward 4, the crown granted 
to tile abbot and convent of S. the right of 
appointing their own justices, with power of 
oyer and terminer for all felonies, trespasses, and 
misdemeanours occurring within the liberty of 
S., in the county of H., wdth a non-in tromittent 
clause, and that they might have a gaol under 
their own government, without interference by 
other justices or others, for felons and malefactors 
within the liberty, until such were delivered by 
due course of law. Admitted, that the power to 
appoint justices was put an end to by 27 Hen. 8, 
c. 24, and that the justices created by the liberty 
under that statute by the crown had no exclusive 
jurisdiction over felonies, trespasses, and mis- 
demeanours. Arnold V. Dbnsdale, 2 El. & Bl. 


580 ; 22 L. J., M. C. 161 ; 17 Jur. 1157 : 1 W R. 
430. 

The 31 Hen. 8, c. 13, gave the crown the fran- 
chises appertaining to the then dissolved abbeys, 
or those that should thereafter be dissolved, "as 
large as the abbots ought to have held the same 
at the time of their coming to the king's hands. 
Afterwards the abbey of S. was dissolved. After- 
wards, by 32 Hen. 8, c. 20, it was enacted that 
the same liberties, franchises, and jurisdictions 
which the late owners had exercised within three 
months before the abbeys came to the king’s 
hands, should be r-evived in the king s hands. 
Admitted that these statutes did not revive in 
the justices appointed by the crown for the 
liberty the exclusive jurisdiction given by the 
charter of Edward 4. Ih. 

Ancient Custom — Charter, ]--By an ancient 
custom, all the burgesses of Colchester, except 
innkeepers and others, could vote in the election 
of headmen, who chose the justices. A charter 
was granted to the borough 58 Geo. 3, restoring 
all rights, but directing that all the burgesses, 
except the servants of innkeepers and others, 
should vote for the headmen. The defendant 
was named a justice by headmen elected by 
persons coming within the first e.xception, and 
not within the second ; and the court held that 
the two classes of disqualifications w’ere not 
inconsistent with each other, and therefore that 
the defendant improperly exercised the office of 
justice of the peace. Rex v. Ahell, 3 D. & R. 390 ; 
1 L. J. (o.s.) K. B. 250. 

Chancery Jurisdiction over.] — Chancery has 
only jurisdiction over justices of peace in their 
appointment, and cannot punish them for mis- 
behaviour -which is the province of the King’s 
Bench only. Rooli, Ex /parte, 2 Atk. 2, 

Petition for Eemoval of.] — An elector and an 
inhabitant of a borough bona fide signed and 
sent to the Secretary of State for the Home 
Department a memorial complaining of the 
conduct of a magistrate of the county, during 
an election for the borough, imputing to him 
gross acts of violence, and praying that the 
Secretary of State would cause an inquiry into 
his conduct to be made, and that if the 
allegation in the memorial -were substantial, 
he would recommend to the * Queen that the 
magistrate should be removed from the com- 
mission of the peace : — Held, that this was a 
privileged communication, the elector having 
both an interest and a duty in the subject- 
matter of the memorial ; and that the memorial 
being substantially a petition to the Queen for 
the removal of the magistrate from the com- 
mission of the peace, the Secretary of State had 
a corresponding duty to cause the inquiry prajmd 
for to he made, although the Lord Chancellor is 
the functionary by whose advice and agency 
the crown usually acts in removing magistrates. 
Harrison v. Pyusl, 5 El. & Bl. 344 ; 25 L. J., Q. B. 
25 ; 1 Jur. (N.S.) 846 ; 3 W. R. 474. 


B. QUALIFICATION. 

Tinder 18 Geo. 2, c. 20, s. 1.]— If a party acts 
as a justice of the peace for a county under a 
landed qualification of more than 100^. a jmar, it 
is not an objection to that qualification that the 
land was originally purchased (even with the 
knowledge of the party qualifying) with a trust 
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U unde. — tanees which wouB 1 " 

the party liable, if proceeded against i d U the ’ information or complaint, or that the 

to be declared a trustee for the oii^na cornoration of which he is a mernber 

que trust. Jones Mwards,2 JuT.a .. prosecutors; but it must be established that he 

Where the qualification o^, at has such a substantial interest in the result ot the 

ecolesiastical benefice, a »«51"«'t"™sseim hiring at to nialce it likely that he has a real 

Se“rrss H » w.b«, » « 

468; 1 P. & ^78; 2 ’ 4n officer of a conjoration appointed to collect 

L. J., H. C. 93. .. a the boiwffi rate obtained a summons against a 

•Upon issuing such mtepayerin arrear. In so doing he acted m the 

Ticar, the bishop licensed him ^ y discLrgeof hisduty,biitonhisownresponsito^^^^^ 

curate; ^^ii'^cted the sequestratoi ^ and without consulting the town council. At the 

1202 . a year, as siich ; and wHirh honUm the justices dismissed the summons on 


i^ether worth above ig. thereby d^ualffied 

first, that the salai} and t 5 » fTom ndjudicatino’ upon the summons. On motion 

enjoyed by assignment of the for a mandamus to Are justices to hear and adjudi- 

simply as vicar, were no qualitication ivitlun the that there was no 

above statute. Ih. . orouud for supposing either substantial interest 

ITsSeftS Sr ™U^bias, and consequently no dis- 
oeoupied the house by light, as vicar, and not quahhcation. Ih. 

by the bishop’s assignment, which, pecuniary Interest as Katepayer.]— A justice 

merely void; fat such ^ouse,^^unless ,.estry nleeting, called 

proved to be alone -worth lOOZ. a } t , ^ by the district surveyor, at which he proposed a 

qualification. IK w thp rt^olution that S. should be called upon to remove 

Under a devise of real estate m foi f e f ‘ f lef t by the sid 

daughter of the testator for life, tor jepa ate an aUe _ thereafter taken by the district 


is a qualification within the ^ ^eo 2, c- - ^ j ^ directed that the matter deposited, being 
Tro,.^imr.l Y. Watts, 2 El & Bl. 4»2 ; 22 L J , ^ sold and the proceeds 

M. C. U9 ; 17 Jur. 790 ; 1 W. E. 3h6. now sod and ‘.-Held, 

38 & 39 A' let. c. 54. order must be quashed, for that the 

neglecting to take Oaths, ]-Acts done b^^^ ac"ounfS"the^rtte 

justice of the peace in a ]udicial chaiacte , ^ ^ vestry meeting, but also because 

has not duly qualified, are not absolutely void interested a ratepayer in 

therefore, persons seiring goods under a wa ant Req.y. GmlforA, 61 

of distress for lovyhig poor-rates, I j M c io [1892] 1 Q.B.381 ; 66t.T.24; 

justice of one of the Cinque Ports who had not L J., C. ou , 

hikeii the oaths at the general sessions noi f - disqualified from acting at 

delivered in the certihcate snecial sessions in the determination of a rating 

Geo. 8. c. 36, s. 3, are not trespasyis. J ^ ^ ^ reason of the fact that he is a ratepayer 

Pi,,; V. Hannan, i B. k Aid. 20b , - appeal by re 

E.E.37b. BoUnghvoko (intraj fd- 

lowed. Worldnqtim Overseers, }hx parte, 

C. JURISDICTION AND DUTY. i Q. B.^416; ^ n. 1^5^70 L. T. 143; 42 Y . h. 

1. Weeeb Disqualified fbom acting. of ie Geo. 2,c.’l8, hasnotbeenrepealetl 

• T PrATiflhilitv of Bias 1 by s. 6 of the Union Assessment Commitment 

justice from acting judicially m the matter, hut ^ Reg. v. HoUn,,- 

the more possibility of bias m favour ot one of tetePfS^® ^ J M C 180 >18931 2 Q. B. 347 ; 
the parties does not ipso facto avoid the justice s ^ T* 717^* 42 W R."^ 128 ; 58 J. P. 

decision. But if a magistrate has pch a sub- o K o3b , 69 L. I. 717 , 4 . w. iv i o , 


uecisiuu. ijuu j.1. t*, — , 

stantial interest, other than pecuniary, f ® 1^^* 

result of the hearing, as to make it hkely that 
hewili have a bias, he is disquahfied Meg. j. m 
«35 L.J.^M.C._157; L.E. 1 Q B 230 


Member of Authority hy whom Proceedings. 
Instituted.]-— By a local act for the improvement 


Mand,^o j -f' , 26 of a borough, the corporation was made the 

^"'•- 7 : trf’880 36 W B°'l 8 l ;52 IhorETfor ’the exec^ution of the act, with 

^ ’ power to direct prosecutions for this purpose. 

J. P. 116. information for an ofience under the act 

Member of Town Council enforcing Borough having been prefeiTed by an f 

Ha+P 1 Whpre bv statute a member of the town the corporation, a summons was issued upon, it 
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connected with the corporation : — Held, not- 
withstanding, that such justices could not pro- 
ceed with the hearing of the summons, for it 
had been issued by one who was virtually 
prosecutor. Uerj. v. Olhlmi, 6 Q. B. B. 168; 29 
W. K. 142. 

Nuisance.] — Complaint having been made 

to the local government board of a nuisance upon 
premises belonging to B., in the borough of W., 
the board communicated with the town council 
of W., who were the urban sanitary authority 
under the Public Health Act, 1875, and required 
them to abate the nuisance. The council having 
made inquiries, passed a resolution that steps 
should be taken for the removal of the nuisance, 
and took out a summons against B. At the 
hearing an order for the abatement of the 
nuisance was made. Two justices who were 
present were members of the town council when 
the resolution was passed : — Held, that the 
councillors who were justices had such an in- 
terest as might give them a bias in the matter, 
that consequently they ought not to have sat as 
justices upon the hearing of the summons, and 
that a rule for a certiorari to quash the order 
must be made absolute. iiVv/. v. MiUedf/o, IS 
L. J., M. C. 1S9 ; 4 Q. B. D. 332 ; 40 L. T! 748 ; 
27 W. E. 659. 

Exposure of Meat unfit for Food.] — By 

s. 258 of the Public Health Act, 1875, “No 
justice of the ^)eace shall be deemed inca|:)able of 
acting in cases arising under this act by reason 
of his being a member of any local authority.” 
In the borough of Wakefield the sanitary com- 
mittee of the town council, who were the local 
authority under the Public Health Act, 1875, 
passed a resolution directing the town clerk to 
prosecute S. for exposing for sale meat unfit for 
human food, contrary to the provisions of the 
act, and at the hearing of an information laid in 
pursuance of this resolution S. was convicted 
before four justices of the borough, who imposed 
a penalty upon him. One of the justices was a 
member of the sanitary committee, and had been 
present at the meeting at which the resolution 
was passed : — Held, tliat s. 258 did not I’emove 
the disqualification which attached to the justice 
• by reason of his having acted as a member of the 
sanitary committee in directing the prosecution, 
and that a rule for a certiorari to bring up and 
<iuash the conviction must be made absolute. 
JRcff. V. Zee, 9 Q. B. D. ,394; 30 W. E. 750; 47 
J. P. 118. 

Member of County Finance Committee — 
Cesspayer—Obstruction of Highway.] — A person 
was convicted on two separate occasions' for 
obstructing a highway. One of the justices who 
adjudicated was a member of the finance com- 
mittee of the county of Dublin, and also a 
cesspayer. The complainant was the district 
surveyor, an officer of the grand jury having 
a statutory duty of reporting generally on the 
state of all roads, and the name and description 
of all persons prosecuted by him for any injury 
to any road, or like oiience, and the result of 
such prosecution, and generally on all matters 
and things which might be given to him in 
charge by the finance committee. There was 
evidence that the first prosecution was under- 
taken by liim in obedience to a direction from 
the finance committee to take steps to have 
the obstruction removed, but that the subsequent 
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prosecution was undertaken by him on his own 
responsibility, and that the justice of the peace 
in question, when adjudicating in the cases, was 
not aware that any directions had been given to 
the complainant •Held, that the justice was 
not disqualified either by his being a member of 
the finance committee, as that committee could 
not be considered as being directl}^ or indirectly 
the prosecutoi-s, or his being a cesspayer, even 
assuming that the costs of such a pjosecution 
were to be paid out of the county funds. Zeg. 
V. DuUin County JJ., [1894] 2 Ir. E. 527. 

Op. AllinHon v. General Medicil Couneily 
63 L. J.,. Q. B. 534 ; [1894] 1 Q. B. 750 ; 9 E. 
217 ; 70 L. T. 471 ; 42 \V. E. 289 ; 58 J. P. 642 
—0. A. ; post, Medicine. 

Chairman of Local Board — Legal Proceedings 
pending — Pollution of River.] — Legal proceed- 
ings had been taken by one local board against 
another in consequence of the discharge of . 
sewage into a river by PI., who had contracted 
with one of the boards to take the sewage of its 
district for manuring his farm, PI. having been 
summoned before justices for pollution of the 
river the ])roceedings between the boards were 
sus|)ended, by the mutual consent of their chair- 
men, until the result of the summons against H. 
could be seen. H. was ordered to pay a sum of 
money ijy a bench upon which both such chair- 
men sat : — Held, that the order upon him was 
bad. Reg. v. Jlei/er, 1 Q. B. D. 173 ; 34 L. T. 247 ; 
24 W. E.’392. 

Member of Watch Committee.] — A borough 
magistrate of a town which has a municipal 
corporation; of the watch committee of which he 
is a member, is not thereby disqualified from 
ad judicating upon an information instituted with 
the sanction of such watch committee, even 
though the fine imjiosed in the case goes into the 
borough fund. Req.x. Pett}fwanfihi,M^. k, S. 
921 ; 33 L. J., M. (A 99, n. ; 9 L. T.' 683. 

! Member of Board of Conservators — Salmon 
Fishery.] — A member of a board of conservators, 
who was also a justice of the peace, was present 
at a meeting of the board when a resolution was 
passed directing a prosecution against the defen- 
dant S. for violating certain ju'ovisions of the 
Salmon Pfisliery Acts, and voted in favour of the 
resolution. He afterwards sat as one of three 
justices to hear the case, when S. was convicted : 
— Held, that he was disqualified from sitting to 
hear the chaig-e by reason of his having voted in 
favour of the resolution directing the prosecution, 
and that the disqualification was not affected by 
the })i-(>vifiions of s. 61 of the Salmon Phshery 
Act, 1865. Reg. v. Henley, 61 L. J., M. C. 135 ; 
[1892] 1 Q. B. .504 ; 66 L. T\ 675 ; 40 W. E, 383 ; 
17 Cox, C. 0. 518 ; 56 J. P. 391. 

Member of Salmon Fishery Landowners 
Association.] — On the 23rd of February, 1861, 
H. was convicted on an information laid against 
him by a supei-iiitendeiit watcher a])pointed by 
a salmon fishery landowners’ association, under 
24 (k 25 Vhet. c. 109, s. 20. The convicting 
justices were members of the association, and 
one of them was a member of tiie committee, and 
had been present at the meeting of the association 
which authorised proceedings to be taken against 
H. : — Held, that the conviction, was bad on the 
ground of interest in the justices. Re(f. v. Alhvn 
or Hodgson, 4 B. & S. 915 ; 33 L. J., M. C. 98 ; 10 
Jur. (n'.s.) 796 ; 9 L. T. 761 ; 12 W. E. 422. 
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Interest in I'ishery.]— Where a complainant 
had a right of fishery, nnder a lease from the 
mayor, aldermen and burgesses of a borough, 
under the corporate seal, in which was contained 
a proviso that the mayor, aldermen and coun- 
cillors for the time being might fish at their free 
will and pleasure, but the lease had not been 
executed, nor any counterpart, by the lessee : — 
Held, that the justices, one of whom was mayor, 
and the other aldermen of the borough, were not 
disqualified from hearing and deciding the com- 
})laint by reason of any interest in tire matter. 
Fuller V. JBroimi^ 3 New Sess. Cas. 603. 


Shareholder — Eailway.] — Justices who were 
shareholders in a railway company, convicted a 
man of travelling on the railway with an improper 
ticket : — Held, that the fact of their being share- 
holders, however slight their interest might have 
been, disqualified them from so acting. Ileg, v. 
Hammond, 9 L. T. 423. 


Owner of Licensed House.]— -W. having 

applied to the licensing justices for a licence for 
a new hotel, and the three justices who Avere 
sitting having refused it, afterwards applied to 
the court for a mandamus to have the case heard 
again on the ground that B., one of the justices, 
was interested as OAvner in one of the licensed 
houses near the proposed hotel. The affidavits 
sheAA^ed that B.’s Avife had succeeded to the 
licensed house, and AArns tenant for life, but it 
was a small house Avithout hotel accommoda- 
tion, and not likely to be injured by the new 
licence being granted ; — Held, (a) that a 
mandamus coiikl not be granted because the 
decision not having been set aside or quashed on 
certiorari, the case could not be heard, agaiii ; (b) 
If a certiorari were applied for, the affidavits 
ought to state that the party applying' and his 
solicitor did not knoAv at the time thaf one of the 
justices AAms interested. Ileg. au Kent JJ., 44 
J. P. 298. 


Shipping Company.] — Semble, the fact 

that justices are shareholders in shipping com- 
])anies, the ships of Avhich Avere insured by asso- 
ciations that AAwe members of a federation in 
Avhicli the prosecutor was agent, is not sufiicient 
to disqualify the justices on the ground of int erest 
or bias. Meg. v. Haehenzle, 61 L. J., M. C. 181 : 
riS92] 2 Q. B. 519 ; 5 B. 10 : 67 L. T. 201 ; 41 
W. E. 144 ; 17 Cox, C. C. 542 ; 56 J. P. 712. 


After making Order under Dogs Act, 1871.] — 

Three justices Avho Avere members of the toAvn 
council of a borough, and as such had taken an 
active part in the making of an order under the 
Hogs Act, 1871 (34 & 35 Viet. c. 56). sat to hear 
a complaint of non-observance of the order ; — 
Held, that they had no such interest in the 
subject-matter as to oust their jurisdiction. Meg. 

* V. Huntingdon JJ., 4 Q. B. D. 522. 


Licensing — Application for Eenewal — Circular 
sent to Magistrates to attend.] — The justices of 
the ToAver division of the county of London 
I’efused to rencAV a licence to a certain public- 
house. Against their decision K., an aggricAmd 
party, appealed to quarter sessions. Prior to the 
hearing of the appeal the chairman of the ToAver 
bench issued a circular to all the magistrates 
of the county of London, requesting them to 
attend on the day fixed for hearing the appeal, 
and informing them that on that day six appeals 
relating to one licensed house in the ToAver 
division would be heard. The appeal Avas heard 
and dismissed, K. then obtained a rule, directed 
to the justices of the county of London, to shcAv 
cause Avhy their decision dismissing the appeal 
should not be set aside on the ground of bias : — 
Held, that as the circular did not ask those justices 
AA'ho attended to vote in any i)articular Avay, and as 
no interested justices took part in the proceedings 
except as mere spectators, the })roccedings Avere 
not vitiated, and, therefore, a mandamus ought 
not to issue commanding the justices to hear and 
determine the application. Meg. v. London JJ., 
Kerfoot, Fx farte, 45 W. E. 58 ; 60 J. P. 726. 


- — Member of Committee negotiating for 
Purchase.] — The corporation of S. acquired for 
improvement purposes a licensed house, and 
appointed a committee for the purpose of nego- 
tiating the disposal of the premises. T., an 
alderman. Avas a member of this committee. The 
negotiations ended in the licensed premises being 
sold, and the licence becoming merged in that of 
other premises should the licence of those other 
premises be granted. The sale was to be null 
and A^oid if the licence AA^as not granted. T. 
afterAA%ards sat as a justice AA^hen an order of the 
licensing committee sanctioning the provisional 
removal of the licence was confirmed : — Held, 
that T. Avas not disqualified by interest or bias. 
Meg. V. Stoclqwrt JJ., 60 J. P. 552. 


Commoner.] — A commoner of Eppiiig Forest, 
AAdio objected to the proceedings of the corpora- 
tion of London as owners of the forest, removed 
and destroyed their notice-boards and gave them 
warning that he should remove their fences and 
other obstructions. The corporation promptly 
commenced an action against him and obtained 
an injunction to restrain him from carrying out 
his threats. They also summoned him under 
24 & 25 Viet. c. 97, s. 52, for destroying their 
boards. At the hearing of the summons before 
tAvo justices, the applicant objected to one of 
them on the ground that he Avas disqualified by 
interest in adjudicating on the summons. This 
justice had made an affidavit on behalf of the 
corporation in the action, in Avbich he stated 
that he AAms a commoner, and that the corpora- 
tion had by their proceedings i-endered the 
forest better fitted for the use of the coinnioners 
and the public. The applicant also objected 
that no leave of the Epping Forest Commis- 
sioners had been obtained under 3.5 tS: 3(> Viet, 
c. 95, s. 3, for this prosecution. The justices 
overruled these objections and convicted the 
applicant : — Field, that the justice was not .dis- 
qualified from adjudicating on this .summons ; 
that no leave of the commissioners aauis required 
for a criminal prosecution ; and that the con- 
viction Avas right. Meg. v. Alcocli, Chilton, Ex 
parte, 37 L. T. 829. 


Churchwarden — Order of EemovaL] — A 

cliurchAAArden cannot act as a magistrate in 
making an order for the removal of a person 
from his own parish. .FT is disqualification arises 
not from interest, but because he acts both as 
complainant and judge. Mex v. Great Yarmouth 
(InhahitantJ), 5 L. J. (o.S.) M. C. 73. 


Sheriff.] — A justice of the peace who is 
appointed sheriff cannot, during his year of office, 
act as a justice of the peace for the county of 
which he is sheriff. This disqualification extends 
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to financial matters or county business, as well 
as to criminal questions. ColvUle, Ex parte^ 45 
L. J., M. C. lUS ; 1 Q. B, D. 138 ; 24 W. R. 45G. 

Coroner.] — A justice of the peace does not 
become disqualified from acting as such by reason 
of his being elected coroner for the county or 
division for which he so acts as justice. Bams 
Y. Bemljvoltcalu re J,/., 7 Q. B. D. 513. 

Clerk of Peace.] — A person holding the com- 
mission of the ])eace was appointed clerk of the 
peace, and acted in both capacities for the same 
county : — Held, that the appointment to the 
clerkship of the peace did not vacate the com- 
mission of the peace. Forhes v. Lloud, Ir. R. 10 
Ct L. 552. 

Member of Privileged Class — Person charged 
with Contravention of Privileges.] — A justice, 
who is a member of a small class of privileged 
Y)ersons, is disqualified fi’om adjudicating in pro- 
ceedings taken against a person for an infringe- 
ment of the privileges of such class. Therefore, 
a justice who is a licensed ])ilot cannot adjudicate 
on a complaint against an unlicensed i)ilot for 
a contravention "of s. 861 of the Merchant 
,Slii})]jing Act, 1854. Iteq. v. Huqt/ins, Clancy, 
Ex parte. 64 L. J., M. C. 143 : [1895] 1 Q. B. 
.563 ; 15 R. 203 ; 72 L. T. 193 ; 43 W. R. 329 ; 
.59 J. P. 104. 

Subscriber to the Prosecuting Society.] — 

The applicant had been convicted and fined for 
■cruelty to a hoi'se, upon the i)rosecutiou of an 
officer of the Royal Society for the Pi’cvention of 

■ Cruelty to Animals. Some of the justices who 
heard the summons and took part in the con- 
viction were subscribers to a branch of the said 
isoeiety, which received subscriptions in the 
.country and forwarded them to the society’s 

■ office in London. All prosecutions by the society 
were directed by the secretary (')r committee in 
London, and no subscribers had any authority 

■ over or responsibility for such prosecutions, and 
the society never accepted any part of the 
])enalties inflicted iirnler the C9'uelty to Animals 
Prevention Act, 1849. ss. 2, 18, 21 field, upon 
.a rule foi* a certiorari, that there was nothing in 
these facts to create a real bias in the minds of 
the justices which could aimnint to a disqualify- 
ing interest. lieq. v. Beal Corjwration, 45 
L. T. 439 : 30 W. R. 154 ; 46 J. P. 71. Cp. Iteq. 
V. St, Allans {^JJisloj?'), 9 Q. B. L. 454 ; 46 L. T. 

■ 692. 

Member of Incorporated Law Society — Pro- 
ceedings against Unqualified Person acting as 
.Solicitor.] — In proceedings taken at the instance 
of the Council of the Incorporated Law Socictj" 
against an uncpialified i)crson for acting as a 
solicitor a justice is not disqualitied from 
.adjudicating by reason of the fact that he is a 
member of the Incorporated Law Society. Beq. 
V. Burton, Younq, Ex parte, (JIJ L. J., Q. B. 831 : 
[1897] 2 Q. B. 468 ; 77 L. T' 3(;4 ; 46 W. R. 127 ; 
<>1 J. P. 727, 

Litigant in similar Cases.] — At a special 
sessions for ap[)eals against a poor-rate, the 
cliairman of the magistrates, who was himself 
.appellant in one of the cases for hearing, took 
part in the decision of all the cases except his 
own. When his own case was called on, he left 
.the bench and went to the body of the court 


and conducted the case himself. On a rule for 
a certiorari to bring up all the orders hu- the 
purpose of quashing them: — Held, that the 
chairman, being a litigant in a matter similar 
to the other matters before the court, was dis- 
qualified from acting as a justice, and that tlic 
orders were bath Req. v. Great Yarmouth 
51 L. J., M. C. 39 ; 8 Q'. B. D. 525 ; 30 W, R. 460. 

Presence of Disqualified Justice— Taking Part 
in Discussion.] — At the hearing and determina- 
tion of an appeal against a refusal to grant tin 
excisable licence, one of the justice.s who 
refused the licence was present on the bench, 
and during the hearing conversed with some of 
the magistrates. His afiidavit stated that he 
did not recollect being i)i*esent at the healing 
or detci‘minatioii of the appeal, nor conversing 
with any of the magistrates hearing the appeal ; 
and that he did not converse with them on any 
matter relating to the appeal, nor act in the 
hearing or determination of the appeal : — Held, 
nevertheless, that being present, he formetl part 
of tlie court, and therefore the order of sessions 
was invalid. Req. v. Surrey JJ., 1 Jur. (isr.s.) 
1138 ; 4 W. R. 86'. 

If any one of the magistrates hearing a case 
at sessions is interested in tlie result, the court 
is improperly constituted, and an order made in 
the case will be quashed on certiorari, Req. v. 
Hertfordshire ,/»/., 6 Q. B. 753 ; 1 Kew Sess. 
Oas. 490 ; 14 L. J., M. 0. 73 ; 9 Jur. 424. 

It is no answer to the objection, that there 
was a majority in favour of tlie decision, with- 
out reckoning the vote of the interested party, 
nor that the intere.sted iiarty withdrew before 
the decision, if he appears to have joined in dis- 
cu>sing the matter with the other magistrates. 
Ih. 

At the lieai'ing of a summons for an ofience 
under the Fishery Acts, one of the magistrates 
was interested in the (lecision and sat on the 
bench. He stated openly in court that he should 
take no part in the hearing of the case, but he 
made an observation in the course of the case 
that he could prove a material fact in contro- 
versy. He also i-emained and was jiresent at the 
consultation of the magistrates. He stated that 
he took no other part in the matter, and did not 
vote on the decision : — Held, that he took such 
a part in the hearing as invalidated the conviction. 
Rxq. V. O' Grady, 7 Cox, C. C. 247. 

Where, at the quarter sessions, some of the 
justices voted in support of an order in which 
they were interested : — Held, that the court was 
iuipropeily constituted, and a case of malversa- 
tion made out ; and the order, having been 
removed notwitlistanding a statute taking away 
certiorari, was (pashed. Reg. v. Cheltenham. 
Ratinq Commissioners, 1 G. D. 167 ; 1 Q. B. 
467 ; iO L. J., M. G. 99. 

At the hearing of an appeal against an order of 
removal, one of the justices present was a rate- 
payer in the appellant parish. Luring the hear- 
ing his [iresence was objected to by the appellants, 
whereupon the chairman stated that lie would 
take no part in the hearing or decision of the 
apiieal. Subsequently he pointed out ilocuments 
and made observations to the chairman, but the 
affidavits of the justices stated that he took no 
part in the decision of the appeal : — Held, that 
his presence vitiated the order of sessions. Req. 
V. Sufolh RL, 18 Q. B. 416 ; 21 L. J., M. 0. 169 ; 
16 Jur. 612, See Req. v. Surrey 1 B. C. C. 
70 ; 21 L. J., M. C. 195 ; 16 Jur. 641. 
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On the lien ring of an appeal from a conviction 
and sentence of imprisonment at petty sessions, 
one of the magistrates who had adjudicated in 
the court below took his seat on the bench and 
remained there until the appeal ' was decided, 
and was consulted as to the number of magis- 
trates who took part in the decision appealed 
from, and their unanimity, but he did not other- 
wise take part in the hearing of the appeal : — 
Held, sufficient to invalidate the proceedings, 
and to entitle the prisoner to be discharged on 
habeas corpus. Clarlie^ JSsm 26 L. E.., 

Ir. 1. 

The mere presence on the bench of an interested 
magistmte during part of the hearing of an appeal 
is not sufficient ground for setting aside an order 
of sessions made on such hearing, if it is ex})ressly 
shewn that he took no part in the hearing, came 
into court for a different purpose, and did not in 
any way influence the decision. Itefi. v. London 
JJ,, IS Q. B. 421, n. 

If a disqualified justice sits upon the bench, 
the order or conviction by his fellow-justices will 
be quashed, although the disqualified justice may 
not have signed such order or conviction. 

V. Me>ier, 1 Q. B. D. 173 ; 84 L. T, 247 ; 24 W. B. 
892. 

A justice, having an interest in the matter 
under adjudication, sat close to the bench. 
•During the hearing a communication in writing 
passed between him and one of the adjudicating 
justices ; he was also alleged to have interi-upted 
a witness, and that before the hearing he had 
discussed the subject-matter of the dispute with 
one of the j ustices. It having been shewn that 
the contents of the note passing between the 
particular justice and the bench had not and 
could not have had any iiifliience on the decision 
(which was a conviction of the defcncJant), and 
the other allegations having been disproved, the 
court refused to interfere with the conviction, 
but having regard to the need for explanation of 
the priina facie aspect of the case, the rule for a 
certiorari was discharged without costs. Mcrf. v. 
Mdden, 60 J. P. 166. 

Justice taking active Part in Defending 
Appeal.] — Where a justice of the peace is shewn 
to have taken an active part in defending an 
appeal against a decision of which he approves, 
but to which he was no party, he is disqualified 
on the ground of probability of bias from taking 
part in deciding the appeal. Meq. v. Ciunherland 
JL, 58 L. T. 491 ; 52 J. P. 502. ' 

Justice giving Advice — Attempt to bring | 
about Settlement,] — A magistrate, who was a 
surgeon, attemlcd a patient professionally for ' 
injury caused by an assault. He endeavoured 
to induce his- patient not to prosecute for the 
assault, and conveyed to him a message, sent by 
the person who had committed the assault, offer- 
ing an apology and suggesting a settlement. A 
summons was issued for the assault, the magis- 
trate was subpoenaed to’ give evidence fur the 
prosecution, and a writ of prohibition was 
obtained to prohibit him from sitting at the 
hearing. Tiie magistrate moved to set aside the 
prohibition : — Held, that the acts- of the magis- 
trate did not shew that he had such a substantial 
interest in the i-esult as to make it likely that he 
would have a bias, and that the fact of his being 
subpoenaed did not disqualify Mm from sitting, 
and therefore the prohibitiori must be set aside. 
Mef}, V. Farrant, 57 L. J,, M. C. 17 ; 20 Q. B. D. 


58; 57 L. T. 880 ; 36 W. B. 184 ; 52 J. P. 116. 
Ox). Fobbing y. Meg., 56 L. J., M. G. 

1 ; 11 App. Gas. 449 : 55L.T. 498 ; 84 W.B. 721 : 
51 J. P. 227— H. L. (E.) 

Justice Summoned as Witness.]— IT} »on the 
trial of a parish a};)peal C., one of the justices, 
not a ratepayer, was summoned as a witiuss,^ 
and sat upon the bench, and in the course of 
the proceedings suggested audibly ceriain facts 
to the chairman : — Held, that the order in 
sessions was good, as it did not appetrr that G. 
had acted judicially or done more tJian a witness 
might properlv do, Meg. v. Middleme JJ 2 W. B. 
i 459. 

The mere fact of a subpceiia having beeia 
served on a magistrate to give evidence in a 
particular case, "does not disqualify him froin 
sitting as a magistrate in the hearing and 
adjudication of that case. Meg. v. Toohe^ 82 
W'. B. 758; 48 J. P. 661, See also Meg. 
Furrant^ supra. 

Taking Indemnity. ] — Semble, that, on < lecidi ng 
a case, magistrates ought not to take an indem- 
nity, as it has the etfect of enabling them to 
decide more safely in favour of a party who is 
able to give an indemnity, than of one ^vlio 
cannot do so. Sehrood v. Mount, 9 Car. & P. 75. 

Clerk to Justices acting as Solicitor.] — The 

clerk to the justices should not act as solicitor 
for one of the parties on a };)roseciition before his 
own bench of justices, but such an interest in 
the clerk does net affect the jurisdiction of the 
bench. Meg. v. Mrakenrldge, 48 J. P. 298. 

Waiver of Objection.] — Where on the hearing' 
of an ap})eal one of the justices taking part in 
the decision is an interested party, this court 
will grant a certioihri to bring up the order of 
the justices and quash it, the a})plication for the 
certiorari being made by the attoriicy for the 
unsuccessful party, although he was at the trial 
and it is shewn by affidavits that he must have 
known of the interest of such justice, and <lid 
not object to his remaining on the beneh. M,eij. 
V. Chmhrldge£iree JJ., 8 W. B. 418. 

H. was convicted under 7 & 8 Geo. 4, c. 80 
(the Malicious Trespass Act), by justices who 
were personally interested. H. was representeil 
by an attorney, and neither H. nor his attorney 
made any objection to the justices at the time of 
the conviction. There being no aliidavit that H. 
and his attorney wej-e ignorant of the justices’ 
interest at the time of the conviction, the court 
refused to c}iiash the convietioii. Md‘g, v. Ilunt- 
Inqtoicee (^Lo)-d'), or Muclnnond JJ.. 8 Cox, G. G. 
314 ; 8 W. B. 562 : 2 L. T. 878. ' Bee Meg. v. 
Kent JJ..f ante, col. 548. 

Before the sessions were held the appellants 
gave notice to the clerk of the justices tlnd 
objection would, be made " if any justices who- 
were rated in Yarmouth heard the appeals.” 
At the hearing this objection, and no other, was 
made, and it was overruled by the justices : — 
Held, that the a})pellaiits were not precluded by 
the form of their notice from contending, in 
support of the rule for a certiorari, that the 
chairman, even if not disqualified by reason of 
his being rated, was disqualified by reason of bis 
being himself a litigant ; although this latter 
objection was not s})ecifically mentioned in the 
notice or made before the justices. Meg. v. Great 
Yarmouth JJ, 51 L. J.,* M. C. 39 ; 8 Q. B. D. 
525 ; 80 W. B. 460. 
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Wliere a justice lias an interest on public 
grounds as to make a real bias reasonably 
probablej complainants by acquiescing in his 
sitting and adjudicating on the case, 'are pre- 
cluded from relying on this objection. Beff.Y. 
Antrim. JJ., [1895] 2 Ir. H. 608. 

— — ITnder Bailways Clauses Act. ] — The 

Bail ways Clauses Act (8 k 9 Viet. c. 20), s. 3, 
defines ‘‘justice” as a justice of the peace for 
the county, &c., in which the matter requiring 
the cognisance of such justice shall arise, and 
lyho shall not be interested in the matter: — 
Held, in proceedings before such a justice, it is 
not necessary to negatii’-e the fact that he is 
interested, and the objection may be waived by 
the party ^against whom the interest is alleged to 
exist. Wakfjp'eld Boeal Board v. West Riding 
and arlmshy Ry., 6 B. &: 8. 794 : 35 L. J., M. C. 
69 ; 12 Jiir. (N.s.) 160 : 13 L. T. 590 ; 14 W. E. 
100 ; 10 Cox, C. C. 162.' 

Specific Statement of alleged Ground of 
Disqualification.] — Where it is intended to rely 
on the bias or interest of a particular justice, as 
vitiating the proceedings at petty sessions, the 
established and proper practice of the court is 
that such bias or interest should be specifically 
stated as a ground on the face of the conditional 
order for a certiorari. Reg. v. Aritrim JJ., 
supra. 

2. Where Claim of Right set up. 

In Case of Assault and Battery.] — A person 
making a bona fide claim of right to be ])resent 
as one of the public in a law court at the hearing 
of a suit, is not justified in committing an 
assault upon a police-constable and an official who 
endeavour to remove him. Such a claim of 
right does not oust the jurisdiction of the magis- 
trate who has to tiy the charge of assault, and he 
may refuse to allow cross-examination and to 
admit evidence in respect of such a claim. Reg. 
V. Eardley, 49 J. P. 551. 

Execution of Process of Court.] — A 

county court bailifi:, while acting in the course of 
his duty, was assaulted by F., who was sum- 
moned for the assault under 9 & 10 Viet. c. 95, 
s. 114 : — Held, that the justices could not decline 
jurisdiction on the ground that a question might 
arise as to execution under the process of a court 
of justice. Reg. v. Briggs, 47 J. P. 615. 

Q,uestion as to Property.] — The question as to 
property which will oust the jurisdiction of jus- 
tices to determine a charge of assault under 
24 A; 25 Viet. c. 100, s. 42, must be a ciuestion as 
to real property. Where two ])ersons who were 
gamekeepers in the employ of a landlord of a 
farm to whom the right to game and rabbits was 
reserved, were chaiged before the justices by the 
tenant of such farm, under 24 k 25 Viet. c. 100, 
s. 42, with assaulting and. beating him, and the 
acts com})lained of were done in a scuffle to take 
from the tenant whilst on his farm his bag, in 
which were rabbits claimed as the landlord’s 
property : — Held, that tlie fact that the justices 
were of opinion that the gamekeepers acted 
under a bona fide belief that they had a right to 
do the acts complained of did not oust the juris- 
diction of .the justices, no question having arisen 
as to title to any interest in land within^ the 
meaning of s. 46 of 24 k 25 Yict. c. 100. White 
V. 49 L. J.. M. C. 60 : 44 J. P. 618. 
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The power given to justices by 24 k 25 Viet, 
c. 100, s. 42, of summarily hearing and deter- 
mining charges of assault and battery, is, by 
s. 46, ousted in any case 'where a question as to 
the title to land arises, and they cannot in such 
a case convict a person for using more violence 
than was necessary. Reg. v. Rearson, 39 L. J., 
M. C. 76 ; L. E. 5 Q. B. 237 ; 22 R. T. 126 ; 11 
Cox, C. C. 493. 

The court will not grant a certiorari to bring 
up and quash a conviction by magistrates under 
9 G-eo. 4, c. 31, s. 27, on an affidavit by the defen- 
dant which states that the assault for which he 
was convicted arose out of a dispute as to the 
title to land, if it appears that on the hearing of 
the complaint there was any evidence before the 
magistrates on which they might decide that the 
assault was committed independently of or 
before any dispute arose as to title to land. Reg. 

V. Edioards, 4 W. E. 257. 

Trespass.] — To oust the summary jurisdiction 
of justices on the ground that a bona fide ques- 
tion of title arises, it is sufficient to shew that 
the act complained of as a trespass was com- 
mitted in the exercise of a supposed right, which 
the alleged ti*es])asser bonit fide believed that he 
possessed. Matheivs v. Carpenter, 16 L. E., Ir. 
420. 

Eight to cut Ditch.] — W. was employed 

by an owner of real property to enter upon the 
land of F., and cut a ditch therein to carry off 
the surface water, W.’s employer contending that 
he had a prescriptive right to such an easement. 

W. being convicted under the 24 & 25 Viet. c. 97, 
s. 52, of wilful damage to real property : — Held, 
that the justices not having found that W.’s 
employer acted under a fair and reasonable sup- 
position that he had a right to send men to cut 
a ditch through F.’s pri vate property, W. could 
not be ill a better position than his employer, 
and that the conviction was therefore right. 
White V. Feast, 41 L. J., M. C. 81 ; L. E. 7 Q. B. 
353 ; 26 L. T. 611 ; 20 W. E. 382. 

Eight to cut dewn Trees — Nuisance.] — The 

appellant’s premises adjoined a public road, on 
the opposite side of which there grew a chestnut 
tree which overhung the road to within a few 
feet of the appellant’s premises. The appellant 
cut off certain portions of the tree, and on a 
charge of maliciously and 'wilfully damaging the 
tree, contei.ided that he had a right to cut it to 
protect his property from the nuisance caused 
by stones which boys threw at the blossoms and 
from the nuisance caused by the branches inter- 
fering with the entrance of light and air to his 
dwelling ; — Held, that the magistrates were 
justified in finding that the apiiellant wilfully 
committed damage to the tree, and that he did 
not act under a fair and reasonable su])])osition 
that he had a right to do the acts complained of. 
Hamilton v. Bone, 16 Cox, G, C. 437 ; 52 J. ?. 
726. 

Eecovery of Possession of Land — Jus tertii.J — ^ 
U])on an application (under 1 A; 2 Viet. c. 74) by 
a landlord to justices in petty sessions to recover 
possession of premises held over by his tenant 
after the expiration of the term, the tenancy 
having been proved to the satisfaction of the 
justices and its legal determination, and the 
tenant’s refusal to quit : — Held,, that the 
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up the title o^a ttora person. V. , 

■i C. B. (N.S.) 50. B was proved to have shot game on glebe land 

Obstructions iu a Street.]-^ local :;SIe:uht;rlX ^ 

jurisdiction t 6 justices over the offence of ^ watcher employed by three 

‘‘throwing or laying f "’’Aftones wdio were proved to rent shooting 

other materials in a street. f-lf^*;®" 5 .. . Xord of the manor, and that the lord 

with the offence maintained that the “PO* “ ^laSied the shooting over part of the glebe 
whiclT iron had been laid down w’as his pi _ inplnmire "act He proved that his 

property, free from any right emnloYers ordered him to go upon this land, hut 

justices decliued to adjudicate : Held, i he^nroduced no evidence, although an adjourn- 

^\OS'®dn’a\orou;h"placed gO‘^ds upon was ^|hUii deciding 

the pavement in frontof his shop tor sale Upon Me «mm ot ii=n 

being summoned under the Towns Police Clauses L. 1.- d-d. ^gX^X of P., and B. 

Act, '1847, for obstructing the ^0°^’ „.ent on a public footpath in this field, directing 
tended that he bona hde claimed the iiaht o „nt to beat B.’s own covert and hedge, 

place his goods there. The ]nstices oonsidcie^ p"on bein" charged with trespassing in pursuit 
that their iurisdictioii was ousted, but stated a ^ ben^ 

case :-Held,tliat the justices ought to deterrame %; hedge was his :-Held, 

b“s“r'r = ■=? ss; 

Z^rhan SanUavy Holland., •yi L. J., . J'l 

M. C. 75; 52J. P. 788. Right of Lord of Manor.]— Where a 

Custom to cut Sods iu eraveyard.]-The pro- 1“‘U mSchdnfrf ^f^iTtosLoJ 

viso in 24 41 25 Viet. c. 97 (the Malicious Trespass “ “x'tt the manor, a"nd gave in 

Act), s. 52, providing that no person shall be o\m rjoht. certaindocu- 

summarily convicted for trespass to real prop^ nients of title^md an* inclosme' act, but the 

where he “acted under a 

supposition that he had a right to do the acts 3 " ^ an v rights other than those 

complained of,” wiU not oust the pirisdic mn ot ^(Xier Imd, and that he having 

the justices unless the right claimed no ""^ 7 " i f,h. as an attinmey, did not bona 

possible in law. licj. v. lo W. E. 1 ”““®;^^^^^ the trespass that 

•\ d... .. « m . —.4 ... .ta 

purpose of covering newly-made graves is not 

right. II. W.K. -bO. 


Trespass in Pursuit of Game.] — It is not suffi- 
cient to oust the jurisdiction of the justices in 
regard to a charge of trespass in pursuit or game 
under 1 'k 2 Will. 4, c. 32, that there is an honest 
claim of right if such claim is absurd and impos- 
sible in point of law. The question is whether a 
reasonable claim of right is involved, and not 
one of mens rea, inasmuch as the statute is not a 
mere criminal statute, but is intended for^ the 
protection of the peculiar rights of persons entitled 
to shoot game. Watlirns v. Mayor, 44 L. J., 
M. 0. 164 ; L. E. 10 C. P. 662 ; 33 L. T. 352 ; 
24 W. E.164. . ^ . 

M. laid ail information against A. for^ tres- 
passing in pursuit of game, under 1 & 2 "Will. 4, 1 
c. 32 (Game Act), s. 30. At the hearing he gave 
evidence that the lords of the manor had, in 
1815, granted the right of shooting, down to the 
present time, and that he was then renting the 
shooting from them. On A.’s part it was alleged 
that he had a lease from the lords of the manor 
of the lands said to be trespassed upon, dated 
1859, in which there was no reservation of a 
right to the game, and that the alleged trespass 
was committed in the assertion of his right to 
the game. The justices having convicted A. 


BigM of Burgess— Ancient Charter,]— 

Under an ancient charter granting to the mayor, 
aldermen and burgesses of a borough the rigiit 
to sport over lands within the liberties thereol, 
individual burgesses, in the absence of all evidence 
of exercise, are not entitled to the enjoyment ot 
the right over land within the liberties but in 
the occupation of a third party. Potter v. Berry, 

6 W. E. 71. 

Beasonahleness.] — A question of title 

bona tide raised in the course of proceedings, on 
an information, before justices, for trespassing m 
pursuit of game, operates to oust the jurisdiction 

of the justices, and their proper course is to dis- 
miss the charge. The bona fides of the claim is 
for the instices to detennine. Legg v. 1 araoe, 
9 C. B. (N.S.) 289 ; 30 L. J., IH. C. 108 ; / Jur. 
(N.S.) 499 ; 3 L. T. 371 ; 9 W. E. 234. 

A person charged with trespassing m puisuit 
of game in the daytime on land in the occupation 
of a tenant to A., set up a chum of right to shoot 
over the land, on the ground that he and eveiy 
one who chose had alwaj^’s shot there till some 
recent acts of interruption, and declared his 
j*eadiness to try the riglit with A. Held, that 
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the mere assertion of a general right in himself, 
and every one else, though he really believed it, 
without shewing any such elaim of right as 
would be a defence to an action of trespass, did 
not oust the jurisdiction of the magistrates to 
convict. Limit Y. Vine, 30 L. J., M. 0. 207 : 8 
L. .T. 581. . 

An information was laid against K. for a tres- 
pass in pursuit of game. At the hearing he gave in 
evidence a lease, dated 1794, for 99 years, of the 
land upon which the trespass was alleged to have 
been committed, to a party through" whom he 
claimed ; the lessor being the party through 
whom the informant claimed the right to the 
game. The lease contained the following reserva- 
tion t o the lessor : and also liberty to hawk, 
hunt, set and fowl in and upon the demised 
premises during the term hereinafter granted.” 
K, having set up his title through the lessee to 
take the game upon the land, and so disputed 
the right of justices to adjudicate, they held that 
the claim of right was not sufficient to oust their 
jurisdiction, and convicted him : — Held, that the 
objection being made, it was a reasonable one, 
and that the jurisdiction of the justices was 
ousted. Ref/, v. Kayley, 10 L. T. 339. 

The tenant of a farm under a lease which 
reserved the game to the lessor, but did not 
expressly say that it did so exclusively, shot 
three hares in the presence of the keeper to assert 
his right. He set up this claim of right on the 
hearing of an information against him before the 
justices, and alleged that it ousted their juris- 
diction. They found that the claim was not 
bonfi fide, because he had a copy of the lease, and 
convicted him ; — Held, that this finding as to the 
bona fiiles was not conclusive, because there was 
no evidence that his claim was made mala fide ; 
and that as he asserted his claim of right the 
magistrates had no jurisdiction to hear the 
information. Lovesy v. StaUard, 30 L. T. 792. 

Where proceedings for trespassing on land in 
pursuit of game are taken before justices against 
a person who I’aises a question of title, he must 
allege such title to be in himself, and not in a 
third person ; and it is the province of the 
justices to determine whether or not such claim 
has a reasonable foundation. Cornicell v. Sanders, I 
3 B. ck S. 206 ; 32 L. J., M. C. 6 ; 9 Jur. (n.S.) 
540 ; 7 L. T. 356 ; 11 W. R. 87. 

A trespasser in search of game set up as a 
defence, under 1 & 2 Will 4, c. 32, s. 30, the leave 
and licence of the occupier under a parol lease. 
The occupier denied that the game w'as reserved ; 
evidence was given to shew tliat it was : — Held, 
that the defence was not bona fide, and, there- 
fore, the jurisdiction of the justices was not 
ousted, Reg. v Oritohknv, 26 W. R. 681. 

•— — • Adjournment to produce Evidence.] — On 

the hearing of an information for trespassing in 
pursuit of game, it was stated by the parties that 
they had authority from the owner of the land ; 
but not being prepared to prove that fact they 
asked for an adjournmei.it : — Semble, that this 
was a claim on a matter which would be a defence 
to an action ; and therefore under the jiroviso in 
s. 30 of 1 <S: 2 AVill. 4, c. 32, the justices ought not 
to have proceeded to convict. Reg. v. Cridland, 
7 El. A Bl. 853 ; 27 L. J.. M. C. 28 ; 3 Jur. (N.S.) 
1213 ; 5 W. R. 679. 

Right to Eish.] — A river was matle navigable 
by a company, and the public allowed to navi- 
gate it on payment of tolls, under certain acts of 


parliament ; but the soil and rights of the 
owners on each side of the river remained un- 
touched. The public had fished for many years 
in the river without interruption by the owrier of 
the soil ; but he caused a notice to* be set up for- 
bidding all fishing. A person afterwards fished 
in the river, and an information was taken out 
against him under 24 & 25 Viet. c. 96, s. 24. At 
the hearing he set up the right in the public, and 
contended that the jurisdiction of the justices 
was ousted by this bona fide claim of right: — 
Held, that the right set up could not exist in law, 
and therefore title could not come in question, 
and the jurisdiction of the justices was not 
ousted. Harqrem'es v. J)lddams, AV L. J.. M. G. 
178; L. R.10Q.B.582; 32 L.T. 600 ; 23 W.k828. 

The right of the public to fish in a non-tidal 
river which is made navigable by locks cannot 
exist in law. M. was convicted under 24 & 25 
Viet. c. 96, s. 24, of fishing in water w- hi ch was 
private property. The water was part of a navi- 
gable river, which was not tidal, and wffiich was 
navigated by means of locks. At the hearing he 
set up a public right of fishing, and argued that 
the jurisdiction of the justices was ousted by 
such bona fide claim of right : — Held, that no 
such right could exist in law, and therefore the 
jurisdiction of the justices was not ousted. 
Mussett V. Ilureli , 35 L. T. 486. 

In answer to an information before two justices 
under 24 25 Viet. c. 96, s. 24, for unlawfully 

and wilfully attempting to take fish in water 
where another person had a private right of 
fishery, by angling at an hour not between the 
beginning of the last hour before sunrise and the 
expiration of the first hour after sunset, the 
accused justified under a supposed right on the 
part of the public to fish in that water. Con- 
cession, — that such a right of fishing by the public 
ill a non-navigable river could not exist in law ; 
— Held, that the nccused justifying himself under 
the bona fide, though mistaken notion, of such a 
right, did not make such a claim of right as 
ousted the jurisdiction of the justices. Hudson, 
v. HRae, 4 B. & S. 585 ; 33 L. J., M. C. 65 ; 9 
L. T. 678 ; 12 W. R. 80. 

Upon hearing of an information against a 
defendant for fishing in the prosecutors fishery, 
the latter proved the pu rchase by him from the 
crown of a manor, with the fishery appurtenant 
thereto, and that previously to the purchase the 
crown liad from time to time granted leases of 
the right of fishing. For the defendant it was 
shewn that the locus in quo was a navigable 
river, subject to the ebb and flow of the tide, and 
witnesses were called, who proved that for forty 
years they had exercised, without molestation, 
the right of fishing there : — Held, that the ques- 
tion of title fairly arose, and that the jurisdiction 
of the justices to determine the case was at an end. 
Reg. V. SHmgjson, 4 B. & B. 307 ; 32 L. J., M. 0. 2US; 
10 Jur. (isr.s.) 41 ; 8 L. T. 536 ; 9 Cox, C. C. 356. 
And see Raley v. RireU, 8 B. A S. 356 ; 16 L. T. 410. 

In a prosecution before magistrates under the 
5 <S: 6 Viet. c. 106, s. 65, the jurisdiction of the 
magistrates is ousted if the defendant bona fide 
claims to be entitled to a several fishery in the 
locus in quo ; and if the magistrates believe that 
the claim is bona fide made, they shoukl not pro- 
ceed further with the case, and have no jurisdic- 
tion to determine the question of title. Johnston, 
Y. 3/eldou, W L.li.,lv. Id. 

Eight of Way.] — On a charge, under 24 25 

Viet. c. 97, s. 25, for maliciously damaging a 
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fence, it appeared that the defendant had been Eight to Collect Tolls.] — A private act bicor- 
fishing in a canal, and had passed over a field of porating a bridge company, and enabling the 
growing wheat in the occupation of the prose- com^iany to take certain maximum tolls, which 
enter, and was going away, when (whether wil- the company by resolution might dimmish and 
fully or not was disputed) he damaged the fence, alter, provided for the settlement ot disputed 
which he alleged i-vas not upon the land of the pro- tolls by a justice, by arbitration, ^ 

seciitor, and he produced a letter from a person sequent section, if any collector should demand 
who claimed to be the owner of, and had given or take a greater or less toll from any person than 
him leave to fish in the canal : — Held, that this he should be authorised to do by virtue of the act 
was evidence of a bon^ fide claim of title, and or resolutions under it, or should demand or take 
reasonable colour of right, which ousted the a toll from a person exempt from payment, he 
jurisdiction of the magistrates, and that they was to forfeit sum less than 5Z. upon an infor- 
were wrong in proceeding to convict. v. mation before justices. A foot-passenger paid 

Snape, H W. R. 184, the collector of tolls, upon demand, a toil the 

The appellant was convicted by justices in second time the' same daj^ and laid an informa- 
petty sessions — ( 1 ) under the 38th section of tion before justices against him for demanding 
45 tk 46 Viet. c. ccxiv., for having unlawfully it. There was no exemption in the act upon a 
trespassed on a railway in such, a nianner as to passenger’s crossing the bridge a second time oh 
expose himself to danger ; and ( 2 ) under the the same day : but it Avas a'dmitted that from 
2Brd section of the Regulation of Railways Act, the passing of the act, forty years before, until 
1868, for having been unlawfully on the milway this demand, no passenger ever had paid under 
after receiving warning not to go or pass thereon, such circumstances. No resolution of exemption, 
There was, prior to the making of the railway, however, wms in existence. The justices con- 
and prior to the «acts of parliament authorising victed, notwithstanding the collector’s assertion 
the s^me, a public right of way for persons on of a bona fide claim of right : — Held, that as 
foot over the land now occupied by the railway there was a particular i)rovision in the act for 
nt the place where the appellant crossed, and the the settlement of such a dispute, tlie information 
appellant went upon and crossed the railway, in ought to have been dismissed ; and that the fact 
the assertion of the right of way which formerly of forty years’ practice, although evidence of 
existed, and believing that he was entitled to do exemption, was not conclusi ve. DLcon v. Coekett^ 
so by virtue thereof : — Held, that the conviction 25 L. T. 826. 

on both summonses was wrong-(l) because the 1 , 1^4 Church-rate, ]-Upon the hearing of 
claim of thenght of way set up summons against the defendant for non-pay- 

oustedthe ]unsdiotionoi the 3 stices to determine church-rate, he g.ave notice to the 

the case; and ( 2 ) because there were no pro- that he disputed the validity of the rate, 

visions m the act of pavltament extuiguishmg :ln,| ni, liability to vnv it and stated his reasons 
the right of way, which was consequently still ^ ^ ^ n ^ ^ I- “ 

in etdstence, Colo v. J/ilo,, 57 I J., M. G. so, lie jetstmes were ot pinion 


36 W. R. 784 ; 58 J. P. 


i«o T T 'ir wT -k J p’ tkougli without any evidence to justify that 

1.12; >0 L. 1. Ho; W. R. o.l J. P. ^hat the aliegations and notices of the 

'The respondent’s wife was the owner of the f P 

land on each side of a public footp.ath and also put iorward as a pretext tor 

of the land over which the footpath p.a 8 sea. To payment ot the rate atuUheredore hey 

prevent his cattle straying along the footpath, an order tor payment :-HeUl that they 

the respondent erected in the middle of the "'T T'ffi V “"‘'f r 

footpatli two wooden posts, one at the entrance defendant they were depiaved ot .all lurisdietion 

to the footpath, the other some distance further n ' 5 ? 

down the path. There was a space of .about two : f' L. J., M. G. 2bU i 4 . ur. (N.s.) IHb, 

feet on either side of these posts through which <■« P‘‘'y- 

foot passengers could but cittle could not pass. ^ church-rate although the justices are 

The appellLts, with a number of others, in- the tribunal to decide in the test instance 
habitants of the district, considering that these Jid^ether a p.arty s objection is boua^ tu e or not, 
posts interfered with thdr use of the footpath, by deciding contrary to the tacts 

ijulled lip one of them and threw it oyci* the bona fide, give themselves juris- 

fence. They were convicted, under s. 52 of a- ib it'wV 

24 & 2.a Viet. o. 97, of Imving committed wilful ‘■lo j lb L- f - d'4 ; I.IW. K, i. 

damage to the post ;-Held, that, even assuming disputes the validity 

It. T,At tA OA A-h=t.^,At,-A,; ti,„ o.-.,Aii„„t„ i,„h ot u churoh-vate and gives notice to the justices 


it not to be an obstruction, the appellants had 
acted under a fair and reasonable supposition 
that they had a right to do wdiat they did, and 
that they therefore came within the proviso of 
the section, and ought not to have been convicted, 
as the jurisdiction of the justices was ousted. 
mker V. Lmniore, 62 L. T. 110 ; 38 W. R. 254 ; 
54 J. P. 405. 


notice to the justices 


reasonable supposition ^ intention to dispute it, the jur^lidtion of 
do whaT they did, and ^ 

J within the uroviso of j L. J., M. G. 1 , b Jui. (ivT.b.) 48-. , 


5 L. T. 280 ; 


as the jurii^diction ot the justices was ousted. As to House belonging to Parish.] — In a pro- 
- L- T. 110 ; 38 W. R. 254 ; ceeding to recover possession of a house alleged 

54 A. P. 40o. „ . to belong to a parish, under 59 Geo. 3, c. 12, s. 24, 

E, was charged under 24 & 25 Viet. c. 97, s. 24, the jurisdiction of the justices is not ousted by a 
with unlawfully damaging growing^ oats and claim of title, as the question of title is neccs- 
(Iredge corn, to the^ amount of one shilling. At sarily involved in the matter which the justices 

the hearing, E. claimed a right of highway, but have to determine. Vavgltan, Kv parte^ 7 

the justices convicted him, though several old b. cS: S. 902 ; 36 L. J., M. C. 17 ; L. R. 2 Q. B. 

■witnesses spoke of a highway being claimed and nq j 15 b. T. 277 ; 15 W. R. 198. 

used : — Held, that the defendant’s evidence was ’ 

sufficient to support his claim of right, and that What .Objection Sufficient.]-— A householder 
the justices were wrong in convicting. Edwards was summoned before justices under 7 8 Will. 3, 
V. Cock, 58 J. P. 398. '* c. 6 , for nonpayment to the rector of the parish 
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of dominicals, a tax in lien of tithes in respect 
of dwellings erected on land formeiij' subject to 
tithes. Evidence of custom in the parish to pay 
tliese dominicals was adduced before the justices, 
and tire ’‘attorney who appeared for \he party 
objected in \friting “to the jurisdiction of the 
magistrates, on the gj'ound that his client had a 
Ijona fide objection to the validity of the pay- 
ment, -which being due by custom they could not 
ti'Y,” the justices stated that they thought the 
custom was establishiid, and made an order on 
the householder for payment of the claim with 
costs : — Hold, that, although a claim of right 
may oust the jurisdiction of justices under this 
statute, this mere assertion by the attorney did 
not sufficiently establish a bona fide objection on 
his client's part. Re{/. v. Sandford, 30 L. T. fJOl. 

Eestrictions to bona fide Claims.] — This ouster 
of jurisdiction is restricted to cases where the 
justices arc reasonably satisfied of the fair and 
reasonable character of the claim. Retf. v. 

JJ„ Bv(j. V. 2(J L. T. 429 ; 20 '\V. 11 G70. 

Upon an information for a trespass of any 
kind, if it appears that the trespass was com- 
mitted in the bona fide assertion of a claim of 
right, the justices have no jurisdiction to con- 
vict. But if upon hearing the evidence they are 
satisfied that the assertion of a claim of i*ight is 
not made bona fide, and the facts proved war- 
rant them in that belief, their jurisdiction is not 
ousted. Paley vRJlrah^ 8 B. & S. 3.56 ; 16 L. T.410. 

If a party is charged with obstructing the 
works of a local board of health, he is not neces- 
sarily entitled to have the case dismissed by the 
magistrates because the obstruction took place in 
assertion of a private right. Iky/, v. Pollard, 14 
L. T. 599. 

To oust justices of their jurisdiction by the 
assertion of a bona fide claim of right, such 
claim must have some colour to support it. 
Iltulwa V. I/eMra, 4 B. & 8. 585 ; 38 L. J., M. C. 
65 ; 9 L. T. 678 ; 12 W. R. SO. 

Previous decided Case in High Court.] — 

Where in any proceedings before justices a claim 
of right is set up which on the face of it is not 
obviously absurd or unreasonable, their juristlic- 
tion to detenniiie the matter in dispute is ousted. 
In detei'inining the reasonableness of a claim of 
right, justices are not entitled to consider the 
effect of a previous decision of a high court of 
justice as to the locus in quo. Srott v. Bariny, 
64 L. J., M. C. 200 ; 15 R. 216 ; 72 L. T. 495. 

3. Locality. 

a. In. the Metropolis. 

Alderman— Deserted Premises.] — An alderman 
sitting at the Mansion House or Guildhall has not 
the power to send, a constable to view deserted 
premises, and to put the landlord into ]')Ossession 
thereof, which a police magistrate has by virtue 
of 3 & 4 Viet. c. 84, s. 18. Edamrds v. TIodqes, 
15 C. B. 477 ; 3 C. L. R. 472 ; 24 L. J., M. C. 81 ; 
1 Jiir. (K.S.) 91 ; 3 W. R. 167. 

Surcharge by Auditor of Poor-Law District.] 

—A metropolitan police magistrate sitting alone 
has jurisdiction to hear and determine an infor- 
niation by the auditor of a metropolitan poor-law 
district for non-payment of disbursements regu- 
larly disallowed and surcharged by such auditor, 
iind ceiiified to the poor-law commissioners 
under 7 & 8 Viet. c. 101, s. 32. Reg. v. TyrwJdtt, 


4 Hew Sess, Gas. 266 ; 15 Q. B. 249 ; 19 L. J., 
M. G. 249. 

Appreuticeship.] — Under 56 Geo. 3, c. 139, s. 2 ; 
3 & 4 Will. 4, c. 63, s. 3 ; and 2 & 3 Viet. c. 71, 
s. 14, when a pauper child is bound apprentice 
by parish officers from one parish into another, 
both within the city, a single metropolitan police 
magistrate, having jurisdiction both within the 
city and county wherein it is situate, indy allow 
the indenture. Reg. v. St. George, Bloomdnvrg, 
16 Q. B. 1005 ; 20 L. J., M. 0. 200 ; 15 Jur. 799. 

lu Hatton Grarden.] — An order for bind- 
ing a pauper apprentice, under 56 Geo. 3, c. 139, 
purported to be made by “ two justices for the 
county of Mi<ldlescx,” and to be signed and 
sealed by them at "the police office, Hatton 
Garden.” In 10 Geo. 4, c. 44, “ Hatton Garden ” 
is mentioned as one of the places in Middlesex 
forming the Holborn division of the police 
district: — Held, that jurisdiction sufficiently 
appeared on the face of the order, as the court 
would take judicial notice from the act of parlia- 
ment that Hatton Garden was in Middlesex. 
Reg. V. Holhora Union, 6 El. A; Bl. 715 ; 25 L. J., 
M.'C. 110 ; 2 Jur. (N.s.) 571 ; 4 W. R. 606. 

lu Bexley.] — A person was charged before 
justices of the county of Kent, sitting at Dart- 
ford, out of the metropolitan police district, with 
committing an offence under 2 A 3 Viet. c. 47, 
s. 54, at Bexley, w’hich is a place within the 
metropolitan police district, not assigned to any 
of the police courts of the metropolis : — Held, 
that thev had no jurisdiction to tiw the offence. 
Dann Ilanhy, 26 L. T. 730 ; 20 W. It. 627. 

In Southwark.] — By charter, the mayor and 
some of the aldermen of London have j urisdic- 
tion in Southwark ; but, as the charter contains 
no non-intromittent clause as to the justices of 
the county of Surrey, the latter have a concur- 
rent jurisdiction with the former. Rex v. Saim- 
hnrg, 4 Term Rep. 451 ; 2 R.. R. 433. And see 
Kite, Ex part , 2 D. A R. 212 ; 1 B. A C. 101. 


b. In Counties and Boi'oug-hs. 

Special Local Commission.] — An offence was 
committed within a separate locality which had a 
body of justices exercising jurisdiction within the 
liberty by virtue of their separate commissions : 
(1) the ordinary commission of the peace; (2) a 
commission to try all treasons, murders, felonies, 
Ac. ; (3) a general commission of gaol delivery : 
— Held, that these commissions did not oust the 
jurisdiction of her majesty’s justices of gaol 
delivery for the whole county. liey. v. Cram, 3 
Cox, C. C. 53. 

Borough — When Exclusive.]— All magisterial 
jurisdiction over places or precincts, which by 
2 A 3 Will. 4, c. 64, are included within the metes 
and bounds of any borough mentioned in the 
first division of schedules (A.) and (B.) to the 
2 A 3 Will. 4, c. 76, is, from the passing of tlie 
latter act, vested exclusively in the borough 
justices. Rex v. GloueeMer JJ., 6 H. A M. 115 ; 
4 A. A E. 6S9 ; 1 H. A W. 682. 

— — Township partly without— Bate.] — The 
mayor of a borough, acting tipder 5 A 0 Will. 4, 

c. 76, s. . 92, issued a warrant against an over- 
1 seer of a township, part of which was within, 
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and part without, tlie borough, to levy the pro- 1 
portion of a borough rate for that part of the | 
township which was within the borough. In an j 
action against the mayor for a seizure of the | 
goods under this warrant : — Held, that the mayor 
liad no jurisdiction to issue such w^arrant, and 
that trespass was the proper remedy. Fernley 
V. Wortkwqton, 1 Scott (N.E.) 432 ; 1 M. &: G. 
491 ; 10 L.' J., M. C. 81 ; 4 Jur. 918. 

Backing of Warrant.] — C. w^as convicted 

of an assault on two police constables of the 
county police of Worcestershire in the execution 
of their duty, who were apprehending him in 
the city of Worcester under a warrant issued by 
two justices of and for the county of Worcester- 
shire for his commitment to prison foi* default 
in payment of a tine, but not backed by any 
justice of and for the city of Worcester. Worces- 
ter is a borough having a separate commission 
of the peace with exclusive jurisdiction, and a 
separate police force. C. was not pui-sued from 
the county, but found in the city : — Held, that 
the conviction was wrong, and that the constables 
were not acting in the execution of their duty in 
so executing such warrant. lieq. v. CumjHon^ 
49 L. J., M. a 41 ; 5 Q. B. D. 841 ; 42 L. T. 543 ; 
2S "W. li. 539 ; 44 J. P. 489. 

Charter.] — The j iirisdiction of county justices 
can only be taken away by express words in a 
charter to borough justices. Blanldey v. Win- 
danley^ 3 Term liep. 279 ; 1 K. II. 704. 

County Bates.] — A charter granted juris- 
diction, to borough justices within a borough, in 
exclusion of the county justices, and likewise 
gave them jurisdiction over a place beyond the 
limits of the borough, but not in. exclusion of 
the county justices : — Held, that the latter might 
assess such place to the county rates. Baten v. 
W'} astaiiBy^ 4 M. k S. 429. 

In a borough to which the king has granted 
by charter that the bdimigh justices shall have 
exclusive jurisdiction in misdemeanours without 
jurisdiction in felonies, and that the county 
justices shall not intromit themselves within the 
borough ; and in which a borough rate applicable 
to the purposes of a county rate was levied before 
the passing of 55 Geo. 3, c. 51, the county justices 
have no power to ortler the levying of a county 
rate, although by virtue of its charter the borough 
brings burdens upon the county. B,e,:c v. Shejj- 
7/m7,4K.&M.185; 2A.AE.298 ; 4 L. J.,M.G.30. 

By a charter granted to a borough, officer's 
were appointed justices of the peace therein, with 
power to hold sessions, but not to deal with 
treasons, murders or felonies. Sessions were 
regularly held, but no indictments tried thereat, 
the practice being to send offiendeis to the county 
gaol for trial at the county assizes or- sessions, 
the borough sometimes, but not always, defray- 
ing the expense of the maintenance of such 
offiemlei's. The charter also contained a iion- 
intn)mittent clause as regarded the county jus- 
tices, who never exercised any jur'isdiction within 
the boiough : — Held, that the county justices 
had no ijower to include the borough in the basis 
or standard for the purpose of county rates, 
under 15 A 16 Viet. c. 81, s. 21. Iteq. v. Bast 
Jmu 3 B. A S. 20; 31 L. J., M. C. 24*5 ; 8 Jur. 
(K.S.) 1128 ; 6 L. T. 748 ; 10 W. E. 866. 

Trial of Prisoners.] — The justices of a borough 
had exclusive jurisdiction within the borough 
itself, but jurisdiction concurrent with that of 


the county justices over certain places called the 
liberties of' the borough Held, that for an 
offence committed within the liberties, they 
might commit to the county gaol, and cause the 
prisoner to be brouglit before them for trial at 
the boroua’h sessions. Bex- v. Masson^ 6 B. A V. 
74 : 9 D. A K. 172 ; 5 L. J. (o.s.) M. C. 28. 

A royal charter granted to a liberty, situate in 
a county, a separate quarter sessions, and the 
right of having a common gaol, and excluded 
all other justices from delivering such gaol. The 
gaol was not used as a gaol or a house of correc- 
tion for the whole county, and it was entirely 
: supported out of rates raised, in the natui'e of 
county rates, within and for the purposes of the 
liberty, no part of which contributed to the 
general county rate. The kee{.)er of tlie gaol 
was appointed by the justices of the liberty, who 
acted under a seiiarate commission from that of 
the county, but not with exclusive jurisdictiorL 
The commission under which the justices of the 
county acted gave them jurisdiction “ as well 
within liberties as without” Held, that county 
justices sitting in the county, and without the 
liberty, had power to commit to the gaol of the 
liberty for an offence committed within the 
liberty, inasmuch as they were justices of 
the liberiy as well as of the countv at large. 
Artwld Blmsdale, 2 El. A Bl. 580; 22 L. J., 
M. C. 161 : 17 Jur. 1157; 1 W. K. 430. 8ee 
Arnold v. Gausstn^ 8 Ex. -163 ; 22 L. J., Ex. 180. 

The 15 Geo. 2, c. 24, is a declaratory act, and 
should have a liberal construction *, and, therefore, 
where justices of a borough, contributory to the 
county rate, have committed prisoners to the 
county house of correction for offences cognisable 
within the county, the justices at their borough, 
sessions have a I'ight to order such prisoners to 
be brought before them for trial there. Ilex v. 
AW/O.S*, 2 B. A Aid. 533 ; 21 E. E. 386. 

Form of Order.] — Where an act gives juris- 
diction to justices of a county, and an order is 
made under it by justices of the county of a 
city, which county and city were co-cxterisive 
by statute, the order is valid, though the justices 
desciibe themselves merely as justices in and 
for the said city,” for the court will take notice 
that the city is also a county. Bey, v. St. 

16 Cb B, 908. 

Newgate.] — The right of county magistrates 
to commit to Newgate parties cliarged with mis- 
demeanours, was not taken away by 4 Geo. 4, 
c. 64, s. 4. Bex v. Cope. 1 N. A P. 515 : 6 A. A E. 
221) ; W. AV. A D. 164 ; 6 L. J., M. C. 81 ; 1 Jur. 54. 

Borough without Commission of Peace— Mayor 
a Justice of the Peace for Borough.] — The mayor 
of a borough, without a commission of the peace, 
before whom a person was brought charged with 
embezzlement, remanded the accused to the next 
I meeting of the justices of the peace for the 
county in which the borough was situated, and 
admitted him to bail, taking the recognizance of 
the defendant in 1007. for the appearance of the 
accused. The accused paid the defendant 1007. to 
indemnify him against liability under the recog- 
nizance Held, that by .s. 57 of the Municipal 
Corporations Act, the mayor was a justice of the 
' peace for the borough, and the recognizance 
‘ was valid ; that the 1007. was paid to the defcii- 
' dant in pursuance of a contract which was con- 
trary to public policy, but that as the contract 
had not been executed, the plaintiff was entitled 
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to recover. WiUon v. StrucpiellyDO L. J., M. 0. 
145 ; 7 Q. B. B. 548 ; 45 L. T. 219 ; 45 J. P. 831. 

— Payment of Penalties.]— A parliamentary 
borough was by charter constituted a municipal 
borough, with the ]i)owers and privileges belong- 
ing to those named in schedule (B.) to 5 & 6 
Will. 4, c. 7t). It had no grant of a separate 
court of quarter sessions ; and the justices of 
the county, by virtue of s. Ill, exercised the 
jurisdictio-n. of justices of the peace in and for 
the borough concurrently with the mayor, who 
by s. 57 is ex officio a justice of the peace for the 
borough, and so continues during the year next 
succeeding his year of office ; — Held, that the 
mayor, while acting as a justice in and for the 
borough, was acting as a justice for the county, 
and therefore penalties imposed by him were to 
be paid to the treasurer of the county and not to 
the treasurer of the borough. Ileufate Corporation 
V. HtinC 9 B. A S. 129 ; 37 L. J.. M. C. 70 ; L. R. 

3 Q. B. 244 ; IS L. T. 287 : 16 AW R. 896. 

Penalties im.|)osed by justices acting in and 
for a municipal borough, having a separate com- 
mission of the peace but no separate court of 
quarter sessions, in respect of offences against 
the general law of the land, are, under 11 & 12 
Ahct. c. 43, s. 31, to be paid to the treasurer of 
the county and not of the borough. Winn v. 
Mossniann^ 38 L. J., Ex. 200 : L. R. 4 Q. B. 292 : 
20 L. T. 672 ; 17 W. R. 924. 

Penalties imposed by such justices, under 9 
Geo. 4, G. 61, and not awarded to the prosecutor 
under s. 20, are to be paid to the treasurer of the 
county and not of the borough, notwithstanding 
the Municipal Corporations Act Amendment Act, 
1861 (24 & 25 Adct. c. 75), s. 4. Ih, See also 
AttWien, V. Moore. 47 L. J., M. C. 103 ; 8 Ex. 
B. 276 ; 38 L. T. 251 ; 26 AV. R. 366 ; and 
31etropol}tan Bktrict Ueeeirer v. Bell, 41 L. J., 
M. C. 153 ; L. R. 7 Q. B. 133. 

As to Licensing.] — A. was convicted by 
justices for a petty sessional division of a 
county, under 3 ifc 4 A"ict. c. 61, s. 6, for using a 
false certificate relative to the rating of a house, 
within the petty sessional division, occupied by 
A., for the purpose of obtaining a licence to 
retail beer on the premises. The certificate was 
used and the offence committed within a borough 
where the county justices had no general juris- 
diction Held, tliaf the jurisdiction over this 
offence was not given by 11 Geo. 4 k, 1 Will. 4, 
c. 64, ami 4 & h AAhll. 4, c. 85, to the county 
justices, within whose jurisdiction the house was 
situate, but was in the borough justices, within 
whoso jurisdiction the offence was committed ; 
and therefore the conviction was bad. Bep. v. 
Wa(}liorn, 1 El. & Bl. 647 ; 22 L. J., AI. C. 60 
17 Jur. 785 ; 1 AV. R. 179. 

Before 24 & 25 Viet. c. 75, s. 4, borough justices 
of a corporation not having a separate court of 
quarter sessions had no power to grant licences to 
sell excisable liquors by retail under 9 Geo. 4, 
c. 61, but the county justices had such power 
exclusively. CandHAi v. Sinij^son, 1 B. & S. 357 ; 
30 L. J.. M. C. 178 ; 8 Jur. (N.s.) 34 ; 4 L. T. 
437 ; 9 W. R. 745. 

It is not necessary that a borough should have 
a separate cpiarter sessions in order to be a towm 
corporate within 9 Geo. 4, c. 61, s. 1. Brown v. 
JSlclioUon, 5 C. B. (N.S.) 468 ; 28 L. J., AI. G. 49 ; 
5 Jur. (N.s.) 99 ; 7 AV. R. 88. 

Disorderly House.] — An indictment under the 
25 Geo. 2, c. 36, s. 5, for keei)ing a disorderly 


house, may, where the house is situate in a 
borough, be preferred and tried at the quarter 
sessions for the borough. Beq. v. Charle.^, 
L. k C. 90 ; 31 L. J., M. C. 69 ; 7 Jur. (N.S.) 
1.308; 5 L. T. 328 ; lO AV. R. 62; 9 Cox, G. C. 
18.' , 

Order to repair Highways.] — Two justices of 
a county made an order on a railway company 
under 8 & 9 Viet, c. 20, s. 58, to repair highways 
within the borough of AV., to which damage had 
been done by them in making their railway ; the 
order described them as justices in and for the 
said borough of AA^.” The county justices had 
jurisdiction within the borough of AV., and there 
was no separate commission of the peace for the 
borough: — Held, that the description of the 
justices was sufficient. Waliefield Loa d Board 
V. West Ridinq and Grinishy llq., 6 B. & S. 794; 
35 L. J., AI. C. 69 ; 12 Jur.’(N.S.) 160 ; 13 L. T. 
590 ; 14 A\h R. 100 ; 10 Cox, C. 0. 162. 

Search Warrant.] — In an action for breaking 
and entering the plaintiff’s premis s, tlie defen- 
dant pleaded a justification under a search 
warrant grant('d by a justice of the county of 
Stafford. " At the trial the defendant gave in 
evidence a search warrant granted by a justice 
of the borough of AA^olverhampton, acting as 
such, but who was also a justice of the county 
of Stafford : — Held, that the evidence did not 
support the plea. Wchh v. Btm, 4 H. &: N. Ill ; 

5 Jur. (X.S.) 126. 

Discovery of Papers.] — Under 5 k: 6 AAHIL 4, 
c. 76, ss. 60, 68, county magistrates may determine 
complaints against corporate officers refusing to 
deliver up papers, though such officers reside 
within the precincts of the corporation, and the 
corporation have magistrates. Gate&limd JJ., 
In re, 6 A. & E. 550, n. 

Travelling without Payment of Fare.]— A., 

intending to go by railway’’ from C. to B., which 
is an intermediate station between C. and N., 
took a ticket for N., and upon his aiTival at 
B., left the raihvay. The fare from C. to I), 
exceeded in amount the fare from C. to N., 
and the difference' wms demanded of A., but he 
refused to pay it. By a by-law' of the company, 
every passenger was to pay his fare previously to 
entering a carriage, upon payment of which he 
would be furnished with a ticket specifying the 
class of carriage and distance for w’hich the fare 
w'as })aid ; and any passenger who entered a 
carriage withont having paid his fare was 
subject to a penalty. Under this by-law A. was 
convicted by the "borough justices of _C. for 
having within the borough entered a carriage of 
the company for the purpose of travelling upon 
the raihvayfrom C. to D., not having previously 
paid his fare for so travelling : — Held, that the 
borough justices had jurisdiction over the alleged 
offence, but that the conviction could iiot be 
sustainetl, as A. had paid his fare w'ithin the 
meaning of the bv-law^ Req. v. Breve, 4 El. k 
Bl. 59S\* 3 C. L. R. 455 ; 24 L. J., M. C. 68 ; 
lJur. (N.S.) 700, 

Smuggling.] — The magistrates of the place on 
laud to wffiich a person charged under 6 Geo. 4, 
c. 105, s. 74, is carried, have jurisdiction over the 
subject-matter although the person may have been 
taken on board a vessel on waters within another 
jurisdiction. Rex v, 7 L. J. (o.S.) AI. 0. 10. 
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Foresliore.] — That part of the seashore which 4. Matters within. 

lies between high and low water marks is within Highway— Cutting downTrees.]— Magistrates 

and part of the adjoining have no power, under the 5 & (i Will. 4, c. 50, to 

justices ot the county ‘°Xr cut down trees which may damage the highway, 

cognisance otofiences committed theieon^ ^p^Per. Frami>to>i 

the land is covered with water or not at the time o t-.,„ qq/,. 

the offences are committed. Mubleton y, Broicn^ • 

?oui’ ^ M. C. 1 ; 0 Jui. (N.s.) i^Tijiatics — Vagrants. ]~AhigTantsoiily, and not 

persons of rank, are within 17 Geo. 2, c. i), s. 20, 
^ which empowers instices of peace to take care of 

^ Parish Apprentice.]-Mhen a paijh appren- Anon., 2 Atk. 52. 

tice IS bound to serve in a county different irom 

that from which he is bound, ^the allowance of pending Assizes. 1 — The power of justices of 
the indenture according to oG Geo S c. 130, the peace of a conn or a recorder of a 
must be “as ivell by two jusdce.s of the peace prisoners at quarter sessions, is not sus- 

ior the cmmty oiMhstrict within which ^ pended or affected by the fact of tlie ju.lges 

U' ofticeiis of which such chihl shall be boi id ri,e usual commission of assize, over 

shall be situated, as by two justices _o the peace t|riniiier, and general gaol delivery, 
tor the county or district within which the place .:5 gas. m ■. 18 Q.E. 

shall be situated when such child shaU bo in^ 738 ; 18 L. .1., M. C. 207: 1.8 Jur. 850 ; 3 Cox, 
to serve." The allowance by the same justices ^ ^ ’ 

acting for both counties is insufficient. Bea- v. '* ' 

ShijjtOH, 7 L. J. (O.S.) M. 0, 21. . , A„Qrter Sessions. 1 — Suicide is not murder 


Petty Sessional Division — Place in wMch the 


At Q^narter Sessions.] — Suicide is not murder 
within 24 & 25 Viet. c. 100, ss. 11 and 15, and 
therefore attempting to commit suicide is a niis- 


The 2ud section of the Public f^Qnieg^xiour triable at quarter sessions. Boq. v. 
Health Act 1848, dehnes .a justice to be “ a justice l. & c. 2,58 ; 32 L. J., M. C. 55 ; il Jur. 

acting tor the place ni which the matter requui^^^^^ 33 j L_ 473. 44 g. go . g cox, 

the cognisance or the justice arises : — Held, that ^ o *^47 

this, in a county, means a justice acting within ‘j^court of quarter sessions has, by 24 & 25 
the petty spsional division m which the matter gg^ jurisdiction over thJ offence of 

arises ; and therefore that justices ot the county when committed upon the high seas, if 

not acting within the petty sessional division ot offender is apprehended within the jurisdic- 
It in which an offence umler the 148th sec ion ot ^,.j^ore the offender and 

Hia act had been committed had no jurisdiction pj-oggoutoi. w-ere both fellow-passengers in a vessel, 

^77^^'!?** ninl the larceny was committed on the high seas, 

Jiroanunt, L. J., M. O. lob. beiweeii Madras, and .Point de Galle, and the 

. J . . offender was apiu’eheiided at Southampton and 

Offence committed in one Petty Sessional tj’ied at the Southampton borough quarter ses- 
Division— Committal in different Division.]— y. Pw/, L. & C. 231 T 82 L. J., M. C. 

Justices of the peace sitting in and acting for 55. 3 jux] II35 . 7 l. t. 336 ; 11 W. E. 


one petty sessionaT division of a county have 40 . 9 q^x, C. C. 220. 


jurisdiction to commit for trial on a charge They have jurisdiction over conspiracies. Bean 
arising in another petty sessional division of the y, Bispal, 1 W. 131. 368 ; 3 Burr. 1320. 
same county, and are not bound to remand such the^^ have no jurisdiction over the offence 

charge for hearing in the division in which the ^f forgery at common law. Beanv. GlhU. 1 East, 
offence was committed. Beg. v. Baohley, 57 273. 

f*,; J*’ 5 j To solicit a servant to steal his master’s goods 

36M.E. 160; 16 Cox, C. 0. 331; 52 J. P. 120 jg misdemeanour, though it is not charged in 
C. C. E. 2]ie indictment that the seiwant stoic the goods, 

nor that any other act was done, exce])t the 
Indictment found— Warrant to Arrest.]— A soliciting and inciting: and such offence is 
woman lived in Gloucestershire, against whom indictable at the sessions, having a tendmicv to 
a true bill for })crjury had been found at the a breach of the peace, ite V.7//77//Z.V. 2 East. 5 : 


Indictment found — ^Warrant to Arrest.] — A soliciting a 
woman lived in Gloucestershire, against whom indictable a 
a true bill for 2)crjury had been found at the a breach of t 
Kent assizes. The jjrosecutor applied to justices (> p. p. 858. 


in Kent, under 11 &; 12 Viet. c. 42, s. 3, for a 80 they have jurisdiction over cheats in general, 
wari-ant to arrest and hold her to bail, which the 77^^* v. Broyne, 1 East, 183, n. 
justices refused to grant : — Held, that a rule for An. indictment alleged that the defendants, 
a mandamus to the justices would not be granted, contriving and intending to defraud B. of his 
because it seemed a vexatious proceeding, and moiie.y, unlawfully, knowingly and designedly, 
the prosecutor should first have applied to the dici amongst themselves combine, coiis])ire, con- 
Gloucestcrshire justices, which was a better federate and agree together, by divers false 
remedy. Lloyd, Ex parte, 53 J. P. 612. pretences against the foi-m of the statute, in that 

ease made and ijrovided, the said B. of his moneys 
to defraud, against the form of the statute : — 
c. Scotch. Justices. Held, that the quarter sessions had jurisdiction 

to try this indictment. JjatUam v. Bey., 5 B. k S. 

A Scotch justice of the peace may take an 635 ; 33 L. J., M. C. 197 ; 10 Jur. (n.s). 1145 ; 
affidavit out of his jurisdiction, provided the 10 L, T. 571 ; 12 W. E, 908 ; 9 Cox, 0. C. 516. 
locality is within the authority of Great Britain. The sessions have the 2>owei* of quashing an 
Therefore an affidavit before a justice of the indictment for forcible entry, riot and assault, 
peace of the county of Mid-Lothian is valid, before plea. Beg. v. THZ.voJi, 6 Q. B. 620 ; 14 
though taken in London. KervY.Ailm^Manjiiu'), L, J., M. C. 3. 

1 Macr2. PL L. 736. . , . A form of request for the payment of money 
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clue under an order of a court of equity directed 
to the assistant-paymaster-general at the Eoyal 
Courts of Justice, is not a *■ document relating 
to a proceeding in a court of equity” within the 
meaning of s. 1 (17) of the Quarter Sessions 
Act, 1842, A person charged with the larceny 
of such a document may therefore he tried at 
quarter sessions, Kinff v. 61 J. P. 668. 

Libel — Preliminary Inquiry.] — Upon an 
information for maliciously publishing a defama- 
tory libel under the 5th section of 6 & 7 Viet, 
c. 96, the magistrate has no jurisdiction to 
receive evidence of the truth of the libel, inasmuch 
as his function is merely to determine whether 
there is such a case against the accused as ought 
to be sent for trial, and a defence based upon the 
truth of the libel under s. 6 of tlie act can only 
be inquired into at the trial upon a special plea 
framed in accordance with the terms of that 
section. The province of a magistrate upon a 
preliminary inquiry into a charge of an indictable 
offence discussed, lleq, v, Carden^ 19 L. J., M. C. 

I ; 5 Q. B. D. 1 : 11 L. T. 501 : 28 W. 11. 188 ; 

II Cox, C. C. 859 ; 11 J. P. 119. 

L., tlie proprietor of a iiewspapei*, publislied 
comments on a ball given’ by S., who professed 
that it was for the friends of the dramatic pro- 
fession. L., however, stated, that it was attended 
by prostitutes, and was an. attempt to sully the 
fame of the stage. L., being charged with libel 
before a magistrate, proposed to give evidence 
that loose characters were present, and that the 
facts were true and iiroper to be commented on 
in a newsj.)aper : — Held, that the magistrate 
rightly rejected that evidence, as it was only 
proper to be leceived at the trial before a jury. 
Reel. V. Flowen^ 11 J. P. 377. 

justices have no right to inquire into the truth 
of a charge of libel ].)referred before them, or to 
hear any other justification. If a publication is 
proveil, they are bound to coinmit. J»Vv/. v. 
Towmmd, 1 F. & F. 1089 ; 10 Cox, C. C. 856. 

Exculpatory Evidence.] — Tlie provision in 

Lord Campbell’s Libel Act (6 (X 7 Viet, c. 96), s. 7, 
as to allowing excul[iatory evidence in answer 
to a prima facie case of liability for publication, 
being quite general in its terms, was held to 
apply to a prosecution for the publication of a 
blasphemous libel. Beq. v. IB'adlumfli^ 15 Cox, 
C. C. 217. 

Upon an aiiplieation for a criminal informa- 
tion against the proprietor of a newspaper for 
publishing a seditious libel, evidence was tendered 
under the 11 15 Viet. c. 60, s. 1, of the truth of 

the libel, and that it was for the public benefit 
that it should be published. The magistrates 
refused to receive such evidence. Upon an 
application to the Queen’s Bench Division for a 
conditional order for a mandamus to compel the 
magistrate to receive the evidence so tendered : 
— Held, that no such matters could be given in i 
evidence at the trial, and that therefoie the 
magistrate was right in refusing to admit the 
evidence at the preliuiinarv incpiiry. (J Brle.R. 
Mv parte, 12 L. IL, Ir. 29 ; jo Cox, C. C. ISO. 

Eiat for Criminal Prosecution.] — When 

the director of public prosecutions in England has 
refused to grant his fiat under 11 15 Viet. c. 60, 

s, 3, for a criminal prosecution against the pro- 
prietor, (icc., of a newspaper for a libel published 
therein, the High tJourt of Justice has no power 
to interfere, the matter being left by the enact- 


ment entirelv to his discretion. JIuhert. Ex 
jjfirte, 15 Cox, C. 0. 166 ; 17 J. P. 721. 

An application upon the part of the proprietor 
of a newspaper, defendant in a criminal informa- 
tion for libel, to quash the information on the 
ground that the fiat of the director of public 
prosecutions had not been obtained, the point 
not being Udvcn on the argument of the rule, 
was dismissed, and held, by Field, Denman, and 
Mathew, JJ. (Lord Coleridge, O.J., and Hawkins, 
J., contra), that in such a ca.se the fiat is not 
required. Beq. v. Yates, 52 L. J., Q. B. 778 ; 

11 Q. B. D. 750 ; 15 Cox, C. C. 272. 

Breach of the Peace within view of Justice.] — 

A magistrate in case of a breach of the peace 
within his view, may instantly order the offender 
into custody. Btlll v. Walls, 7 East, 586 ; G 
Esp, 86. 

Apprehended Breach of the Peace — Prohibit- 
ing Meetings.] — A magistrate is responsible for 
order in the district over which he has control, 
and the commissioner of police for the metro- 
polis is the officer mainly I'espousible for the 
preservation of peace and order therein. If such 
magistrate 01 ’ such commis.sioner negligently fails 
to take the precautions necessary to preserve 
oi’der. he or they can be ])roceedGd against in a 
criminal court, and be called upon to answer for 
such negligence. Such officers therefore arc 
justified in issuing a public notice that public 
meetings will not be permitted to take place in 
any place of public resort under their control 
where there arc reasonable grounds for believing 
that a breach of the public peace is likely to 
result from the holding of any public meeting in 
such places. Beq. v. Graham, 16 Cox, C. 0. 120. 

Dispersing Meeting believed to be 

Unlawful.] — 111 an action for assault and battery 
against a justice of the peace, the defence set out 
certain inflammatory placards posted by the pro- 
motei's of the meeting and their opponents, that 
informations were sworn, from which it appearetl 
that if the meeting was held the public peace' 
would be broken ; and that the defendant 
believed, and had reasonable grounds for believ- 
ing, that a breach of the peace would occur if the 
meeting were allowed to be continued, and that 
the public peace and tranquillity could not 
otherwise be preserved than Ijv separating and 
dispersing the plaintiff and others so assembled *, 
that the defendant, being present,- requested; 
them to dis[)erse, which they neglected to do 
and that thereupon the defendant laid his hand, 
on the plaintiff in order to separate and disiierse^ 
the plaintiff and other persons so assembled, ' 
using no more violence than was necessary for 
that purpose ; which was the assault «and battery 
complained of. There was not, in the opinion of 
the court, any allegation in the 18th paragraph 
shewing that the meeting was in itself an unlaw- 
ful assembly : — Held, on <lemurrer, that tlie- 
defence was a good answer to the action, and 
that, even assuming that the plaintiff and otliers 
assembled with him were engaged in no unlawful 
act, yet, as there were reasonable groin ids a})pear- 
ing "on the pleadings for the belief of tlie 
defendant that there would be a breach of the 
peace if the meeting continued ; and it was 
alleged in the defence that there was no other 
way of ayerting such breach of the peace, exce])t 
by stopping, the meeting, the defence sufficiently 
shewed that the defendant was justified in 
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taking the necessary steps to stop and disperse 
the meeting. O' Kelly y. Harmy^ 14 L. E., 
Ir. 105 • 15 Cox, 0. C. 435—0. A. ' 

Misdemeanour committed witMa View of Jus- 
tice.] — Qinere*, if a magistrate has a right to 
arrest a person guilty of a misdemeanour before 
his eyes when tliere has not been any breach of 
the peace actual or apprehended. King v, Poe^ 
15 L. T. 37. . . 

Disturbance of the Public Peace — Evidence,] 

— A., B. and S., members of the Salvation Army, 
led a crowd by a circuitous route through certain 
of the streets of the town of H., to the meeting- 
house of the Army, S. during the march blowing 
the cornet loudly and in a discordant manner, 
and A. and B. marching with him singing hymns, 
beating time, and shouting loudly “Alleluia,"’ 
and other expressions. Several of the inhabi- 
tants of the streets through which they passed 
were disturbed by the loud and discordant 
noises, but there were not more than fifteen 
members of the Salvation Army present, much 
of the noise being caused by a mob of 400 or 500 
persons following them and hostile to their pro- 
ceedings. Information having been preferred 
against A., B. and S. under a local act, by which 
a penalty’’ was imposed on any person who should 
“ make, excite, or join in any brawl, or otherwise 
<listurb the public peace,” it was found as a fact 
that they^ had disturbed the public peace and 
they were convicted : — Held, on a case stated, 
that there was no evidence of the offence charged 
upon which the defendants could be rightly con- 
victed under the act of disturbing the public 
peace, and that the conviction must be quashed. 
Peaty v. 6lemde)\ 51 L. T. 304. 

Knowledge by persons peaceably assembling 
for a lawful object that their assembly" will be 
forcibly^ opposed by other persons under circum- 
stances likely to lead to a breach of the peace on 
the part of such other ]i)ersons does not render 
such assembly unlawful. Beatty v. G'dlhanhs. 
15 Cox, C. C.^188. 

Committal in Default of Sureties.] — A justice 
is authorised to’ require sureties of the peace for 
a limited term, according to his discretion, and 
need not bind the party^ over to the next sessions 
only. Willes v. Bridger, 2 B. fc Aid. 278. 

A justice’s warrant, committing a party in 
default of his finding sureties to keep the peace, 
is bad, if the commitment is for no definite time, 
but until he shall find such sureties or be dis- 
charged by due course of law. Pricliett v. Grat- 
red‘, S Q. B. 1020 ; 2 New Sess. Cas. 420 : 15 
L. j., M. G. 145 ; 10 Jur. .550. 

It is not necessary- that such warrant should 
fix the amount in which sureties are to be given. 
Ih. 

A commitment of a party who refuses to give 
sureties to keep the peace need not be made to 
the gaol, but is good if made to the house of cor- 
rection. Aston^ Ex paHe^ 1 New. Sess. Cas. 73 ; 
12 M. ck W. 456 ; 13 L. J., M. C. 52 ; 8 Jur. 21)3'. 

Where u]> 0 ]i articles of the peace being 
■exhibited the sessions order the defendant to find 
sureties in a cei’tain amount, and do not order 
that in case of default he shall be imprisoned, 
magistrates out of sessions have no power to 
<;omniit upon refusal to find such sureties. Bey. 
V. H'unthigdvn */*/■., 1 Cox, C. G. 209. 

Sureties for Good Behaviour.] — H. K., at the 
execution of an habere to enforce payment of 


rent, addressed a number of persons, incliid- 
ing the tenant under eviction, as follows: — 
“Pay no rent to the landlord. We will make 
you right about the land ; we will build you 
a house at any^ expense, and make you comfort- 
able during the winter.” A summons was issued 
against H." R., calling on her t ) shew cause why 
she should not be bound over to be of good 
behaviour, and at the hearing of the summons 
H, B. was ordered to find bail to be of good 
behaviour for six months, and in default to be 
imprisoned for one month. She refused to give 
bail, and was accordingl,y imprisoned for one 
month : — Held, on motion to shew cause against 
a conditional order for a writ of certiorari, that 
the justice had jurisdiction to make the order. 
Bey. V. Corh JJ., 15 Cox, C. 0. 78. 

An information was laid against a person for 
an assault and battery, and a summons issued 
against him for that offence. At the hearing, 
tiie justices dismissed the information, and gave 
him fi certificate, but they ordered him, in inspect 
of the charge, to enter into his own recognizance 
in 50/. to keep the peace for six months : — He]<l, 
that, notwithstanding the justices dismissed the 
information, they were legally justified in requir- 
ing a recognizance' to keep the peace. Davis, Ex 
parte, 24 L. 1’. 547. 

Where a summons for assault also called on 
the defendant to shew cause why she should not 
be bound over to keep the iieace, and the 
defendant having ajiiieared, the magistrates 
convicted her of assault, and ordered her to be 
imprisoned : — Held, that the conviction was right. 
Kennimjtim y. Daniel, 22 L. Pu, Ir. 667. 

E. liaving laid an information before a justice, 
complaining that M., after having assaulted, had 
threatened him, and praying that he might be 
boinid over to keep the peace, the case was 
heard at ])etty" sessions, and an assault was 
proved. The justices convicted M. of the assault, 
and also obliged him to find sureties of the 
peace, notwithstanding the protest of E. against 
the conviction, and his requesi, that only" sureties 
of the peace should be required from M.: — Held, 
that the magistrates had no jurisdiction to con- 
vict M. of the assault. Bey. v. Tetness JJ. or 
Deny, 2 L. K. k P. 280 ; 20 L. J.. M. C. 189 ; 
15 Jur. 227. 

The court refused to interfere with the discre- 
tion of magistrates in taking security for keeping 
the peace. Bex v. Tregarilian, 2 N. & M. 379 ; 
5 B. &; Ad. 678. 

The power of justices to require sureties to 
keep the peace is derived from the coinmissioii 
of the peace, and it is confined to c-.ases where a 
party- makes it appear to the justices that he 
goes in fear and in danger of personal violence 
from another, by reason of threats employed by 
him, or by reason of looks, gestures and con- 
duct ; but the ])arty must himself draw the 
inference that he is in fear of pei'sonal violence. 
Beg. Y. Dunn, 4 P. & L). 415 ; 12 A. & E. 599 ; 
1 Arn. k PT. 8 ; 5 Jur. 721. 

Several Distinct Instances of Mis- 
conduct.] — In an a})plication imdei' the statute 
34 Edw. 3, c. 1, to bind a party- over to be of 
good behaviour, several distinct instances of 
misconduct may be alleged and relied upon. 
Bxg. V. Queens County JJ., 10 L. R., Ir. 294. 

Original Jurisdiction of Queen’s Bench.] 

— Notices were served on D., H. and L., of appli- 
cations to the Queen’s Bench Division, retiuiring 
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them to find sufficient sureties' to be of good 
beliaTiour towards her majesty and all her 
majesty’s subjects, or in default that they should 
be committed to prison. These applications 
were made in conskiuence of certain speeches 
delivered by D., H. and L., at public meetings 
held ill the counties of Meath and Carlow, in 
the interests of the Irish National League. Idie 
affidavits on which the applications were 
grounded deposed to the existence for some 
years preceding of an agrarian agitation hi 
various parts of Ireland, including the counties 
of Meath and Carlow ; that in consequence 
thereof great excitement prevailed; and that a 
combination had been set on foot against the 
payment of rent ; and that numerous crimes and 
outrages had been committed in various parts of 
the country.. It was further stated that, at a 
public meeting in the county of Meath, attended 
by upwards of 4,000 persoils, L. in addressing 
the meeting, after condemning the system of 
using large portions of land for grazing, said : — 
“ Unless wise and just legislation should prevent 
its necessity, the time will come when the 
starving people of Donegal and Connemara will 
be told to march down in their serried phalanxes 
upon the plains and seize the lands upon which 
' to live like civilized beings in a Christian 
country.” And again, “ I propose that in case 
Mr. Gladstone does not apply the surplus of the 
Arrears Act estimates to save the people, no rent 
should be paid from November till next May, 
that out of this sum a portion should be placed 
in the National Relief Fund, to save our 
starving people from starvation.” H., at a 
meeting in the county of Carlow, held for the 
purpose of founding a branch of the “ National 
League,” described the government as simply 
“a system of land piracy” ; “an organisation 
against the will of the people,” “ an organisa- 
tion of so many jurates and so many brigands.” 

“ It,” i.e. the government, “ was entitled to the 
same moral respect as a cut-purse, who held a 
revolver at your head and said to you, ‘Your 
money or your life.’ ” Q. addressed a public 
meeting in Meath, also held foi’ the establish- 
ment of a branch of tlie “ National League,” 
and in his speech he described himself as a 
rebel ; spoke hopefully of the resuscitation of a 
former organised body known as the Land 
League, and which, after a period of active 
opemtion, had been ])roclaimed as illegal by the 
government, and finally exhorted the farmers 
not to pay any rent. Q. made an affidavit, in 
which he stated that the report of his S[)cech 
_ relied on in support of the api)licatioii was not a 
’fLill or accurate report. No affidavit was made 
by either D. or H. ; nor did any of the parties 
summoned ofter any apology or promise to 
abstain from similar conduct in the future, it 
was argued on behalf of Q. (who appeared by 
counsel) that the Queen s Bench Division had 
no jurisdiction in the matter of the applications, 
the jurisdiction to order persons to find sureties 
for good behaviour having been created by the 
84 Edw. 8, c. 1, and conferred only on the 
justices directed to be ap[)ointcd : — Held, that 
I'lie judges of the Queen’s Bench Division, as 
conservators of the peace, have original juris- 
diction, iiidei)etidciitly of the statute of Edw. 8, 
to reipiire sureties for good behaviour from 
persons whose acts or language are shewn to be 
likely to endanger the public peace. Seymour, 
Me parte, Damtt, hi re. 15 Cox, C. 0. 242 ; 12 
L. R., Ir. 46. 


Held, also, that these were proper cases in 
which to exercise that jurisdiction, Ih. 

In Case of Libel.]— -A Warrant of com- 
mitment recited that the plaintiff had been 
brought before a Justice of the peace, charged 
on the oath of T. P. with having written on the 
pavement of a lane offensive words reflecting on 
the character of E. J. W., viz. &g. ; and that it 
had been stated to the justices, on the oath of 
T. P., that the continued writing for some time 
past of these offensive words was calculated to 
produce a breach of the peace ; and that T. P. 
prayed that the plaintiff might be required to 
find sureties to keep the peace. The justice 
ordered and adjudged that the plaintiff should 
enter into his recognizance in 80L, and two 
sufficient sureties in lU. each, to keep the peace 
for three calendar months. After stating a 
refusal by the plaintiff, it commanded that he 
should be conveyed to prison, and there kept for 
three calendar months, unless he in the mean- 
time entered into such recognizance, with such 
sureties. The warrant was afterwards quashed 
on motion, and an action of trespass was 
brought : — Held, first, that the warrant put in 
against the justice was evidence for him of the 
information recited in it, for the purpose of 
shewing on what grounds and in relation to 
what subject-matter he was acting when he 
granted it. Haylocli v. Spar he, 1 El. &: Bl. 471 ; 
22 L. J., M. C. 67 ; 17 Jur. 781. 

Held, secondly, that it must be taken that he 
intended to exercise the jurisdiction of requiring 
sureties for good behaviour, although “ sureties 
to keep the peace ” were mentioned in the war- 
rant. 1 h. 

Held, thirdly, that a justice of the peace has 
jurisdiction to require sureties for good behaviour 
in some cases of libel against private individuals ; 
and therefore the action would not lie, being 
brought for an act done by him in the execution 
of his duty with respect to a matter within his 
jurisdiction, within 11 k 12 Viet. c. 44, s. 1. 
Ih. 

Charge of Assault — Compromise.] — When a 
complaint has been made to magistrates of an 
assault with a view to an adjudication thereon, 
they thereby gain jurisdiction to determine the 
case, and the party injured cannot, by afterwards 
coin[)roinising the case, take away that jurisdic- 
tion. lley. V. WnUhire JJ., 8*L. T. 242: 11 
w. R. rm. 

After issuing a summons for a common assault, 
and before the day appointed for hearing by the 
justices, the parties compromised the matter, and 
informed the justices thereof. The justices, 
however, pincecdcd to hear the summons, aiul 
convicted, the prosecutor having given evidence, 
though involuntarily : — Held, that the conviction 
could not be quashed on the ground of want of 
jurisdiction. Jh. 

Evidence disclosing a Felony.] — An 

information was preferred by a female against a 
man, for that he “did unlawfully assault and 
abuse her, contrary to the statute.” At the 
hearing it was agreed that the case should be 
taken as that of an aggravated assault, under 
16 &; 1 7 Viet, c, 80. The evidence, if true, shewed 
that a rape had been committed ; but the 
justices convicted him : — Held, per Pollock, C.P>., 
and Wilde, B., that they had no jurisdiction. 
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Per Bramwell and Ghannell, BE., contra. TJiowp- 
wn, In. re, 6 PI. & N. 193 ; 30 L. J., M. C. 19 ; 7 
Jiir. (N.s.) 48 ; 3 L. T. 409 ; 9 Cox, G. G. 70 ; 
9 W, R. 203. See 8. G., in Q. B., sub noni. 
Tltompnon, E.(r})ayte, Q Jiir. (K.is.) 1247; 3 L. T. 
294. 

Under 24 & 25 Viet. c. 100, s. 42, a female 
charged a man before justices with an assault, 
and on hei* examination deposed not only that he 
had assaulted her and hurt her knee, but that he 
had had connection with her, though “she did not 
consent, and did what she could to resist him.” 
The other evidence shewed that the part of her 
statement which related to indecent assault was 
veiy improbable, and the justices, disbelieving it, 
convicted him of an assault : — Held, that they 
had jurisdiction to do so, although the evidence, 
if ]ielic\’ed, disclosed a felony. WllMn.wn, v. 
Jhdton, 3 E. & S. 821 ; 32 L. J., M. C. 152 ; 9 
Jur. (x.s.) 1104 ; 8 L. T. 276. 

Evidence on Hearing.] — ^^Vhen articles of 

the peace are exhibited against any person, the 
person against whom they are exhibited may not 
give evidence before the justices in contradiction 
of the facts stated in the articles. If it appears 
on oath to the satisfaction of the justices that 
the cora[)lainant has been threatened, it is their 
duty to require recognizances to be entered into 
to keep the peace. Lort v. Hutton^ 45 L. J.. 
M. G. 95 ; 33 L. T. 730. 

Certificates.] — H. preferred an information and 
complaint before justices in petty sessions against 
die appellant for indecent behaviour whilst 
drunk in the streets, contrary to 23 k 24 Viet, 
c. 27, s. 40. H., after being examined in chief, 
admitted in cross-examination that he was not a 
constable or peace officer <if the borough, where- 
upon the information was dismissed, but no 
certificate of dismissal was given or applied for. 
An information for the same offence was then 
preferred against the appellant by a constable of 
the borouoli. and came on to be heard at the next 
petty sessions, when an application was made to 
the justices for a certificate of dismissal of the 
former information. The justices refused to 
nrant the certificate. Foster v. Hull. 20 L. T. 
452, 

Effect of.] — A man assaulted a wife, and 

for such assault was fined by the justices under 

24 (fc 25 Viet, c. 100, and paid the fine : — Held, 
that an action by the husband in respect of the 
consccpientiai damage to himself by reason of the 
assault on his wife was barred under s. 45. 
Jlusjjcr V. Brown, 45 L, J., C. P. 203 ; 1 G. P. D. 
97: 34 L. T. 2,54 ; 24 AV. K. 369. And see 
Holden v. JCmff, 46 L. J., Ex, 75 ; 35 L. T, 479 ; 

25 W. R. 62. 

And see CRIMINAL Law (Assault). 

Collusioji.]— -Where a master had by col- 
lusion and for the purpose of exonerating himself 
from penalties under the revenue laws procured 
a conviction of one of his servants for the same 
offence which he had himself committed, and a 
certificate of two justices which operated as a 
discharge of himself, the court, upon certiorari, 
quashed the conviction. Beq. v. GUlyard, 12 
Q. B. 527 ; 17 L. J., M. C. 153 ; 12 Jur. Two. 

Wilful Damage to Premises.] — ^Where a land- 
lord, during tlie existence of a tenancy, charged 
his tenant, under 2 & 3 Viet. c. 71, s, 38, with 


having three months before wilfully damaged 
his premises Held, that the magistrate had no 
jurisdiction, and that the charge should have 
been mnde witlnn one month. Dowell v. Benlng- 
fold, Gar. A AI. 9. 

Playing Bowls.] — Justices have no jurisdiction 
to punish persons convicted of playing at bowls 
as disorderly persons. Bex v. Clarlip, Cowp. 35. 

' Offence against Statute other than that under 
which Summons issued.] — A defendant was 
summoned under the Municipal Cor|:>orations 
Act (5 & 6 Will. 4, c. 76), s. 81, for assaulting a 
constable in the execution of his duty. The 
magistrates dismissed the summons, but con- 
victed him, under the 24 & 25 Viet. c. 100, s. 42, 
for a common assault : — Held, that the convie- 
tioii was bad, as being under a diff'ercut stnlute 
from that under which the summons was issued. 
Bxq. V. BrUMnll, 33 L. J., M. G. 156 : 10 Jur. 
(N.'s.) 677 ; 10 L. T. 385 ; 12 W. 11. 826. 

A. laid an information before a justice of the 
peace that a house was “kept or used as a 
common gaming-house” within the meaning of 
the “Act to amend the Law concerning Games 
and Wagers” (8 & 9 Viet. c. 109), and thereupon 
the justice granted a warrant luuler which B. 
was arrested at the house in question. He was 
brought before two justices, and charged under 
the “xict for the Suppression of Betting-houses” 
(16 & 17 Viet. c. 119), s. 3, as the pej'son, who 
“ having the managemeiit of a room ” in the 
house, used it “ for the purpose of betting with 
persons resorting thereto.” Ho information wa.s 
laid, nor was any summons issued, under the 
last-named statute ; and B. did not waive this 
omission. The charge having been heard, he 
was convicted, and a penalty w^js imposed : — 
Held, that the conviction was wrong, and must 
be quashed. Blalie v. Beeek, 45 L. J., M. G. 
Ill : 1 Ex. .D. 320 ; 34 L. T. 764. 

A. was summoned ou a charge of being drunk, 
and guilty of ‘riotous behaviour, an offence 
punishable under the Towns Police Clauses Act 
(10 & 11 Viet. c. 89, s. 29). The justices con- 
victed him of dniiikenuess, under 21 Jac, 1, 
c. 7 : — Held, that the conviction was bad, and 
that it was not a variance within 11 & 12 Viet, 
c. 43, s. 1. Martin y. Pridqeon, 1 El. & El. 778 ; 
28 L. J., M. C. 179 ; 5 Jur.' (N.S.) 894 ; 7 W. E. 
412: 8 Cox, C. C. 170. 

Repeal of Empowering Acts.]-— If justices of 
the peace adjourn their proceedings to a day 
subsequent to the repeal of an act of |:)arliament 
under which they act, their jurisdiction -will 
cease. Bex v. London JJ., 3 Burr. 1456. 

Jurisdiction of High Court, when Ousted.]— 

The jurisdiction of the su|)erior courts at AVest- 
minster is not to be ousted but by express words 
or necessary implication. Cates v. Knight. 3 
Term Rep. 442. 

The jurisdiction of the court to try the legality 
of a distress on the goods of A., for an assessment 
upon B., is not taken away by 43 Geo. 3, c. 99, 
s, 33, winch enacts, that “if any question or 
difference shall arise upon taking any distress, 
the same shall bo determined and ended by two 
or more of the commissioners of taxes”; and 
consequently, an action is maintainable at 
common law for a wrongful distress. Shaftes- 
hinj {Earl) v. B>ussell, 3"d. k R. 84 ; 1 B. & G. 
666 ; 1 L. J. (O.S.) K. B. 202 ; 25 R. R. 534. 
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So, the 11 G-eo. 2, c. 19, s. 4, authorising a 
landlord to apply to magistrates, and empower- 
ing them to proceed to determine the matter in 
a summary way, when the value is under 50/., 
•and to issue their warrant to levy the amount 
adjudged bjp distress, does not oust the superior 
courts of their jurisdiction. Stanley v. WhaHnik 
9 Price, 301 ; 1C) Price, 138 ; 23 R.E. 683. Basten 
Y. Carew, 5 D. & IT. 558 ; 3 B. k C. 649 : 3 L. J. 
<O.S.) K. B. Ill ; 27 R. R. 453. 

Even after the landlord has made an applica- 
tion to the j ustices. Horsefall v. Damy, 1 Stark. 
169 ;Holt, 147;17R. R. 6k. 

Q.uestiou of Jurisdiction, how Determined — 
Prohibition.] — Where the jurisdiction of justices 
depended upon a particular interpretation of a 
statutory offence under the Railways Clauses 
Acts, and the justices adjourned the hearing of 
a summons for such an offence for the question 
- as to their jurisdiction to be determined, ah 
application for a writ of pi'ohibition against the 
justices is a just and convenient mode of pro- 
cedure. Ileg. V. Longa., 66 L. J., Q. B. 278. 


Quarter Sessions.]— A court of quarter 

sessions, being a court of record, has power to 
punish for contempt; and, if that power is 
exercised on reasonable grounds, the Court of 
Queen’s Bench will refuse to review the decision 
of the judge who inflicted the punishment. 
Pater, In re, 5 B. k S. 299 ; 33 L. J., M. C. 142 ; 
10 Jur. (N-.S.) 972 ; 10 L. T. 376 ; 12 W. R. 823 ; 
9 Cox, C. C. 544. 

Arrest outside Court for Contempt coinmitted 
in Court.] — Where, at petty sessions, a contempt 
committed in court is brought to the notice of 
the justices there sitting, and while the offender 
is still in court, the justices order that he be 
attached to answer there and then for such 
alleged contempt, the mere fact that the order 
so made is carried out after the offender, to evade 
arrest, has left the court, is not suflicient to 
render his arrest illegal. Mltehell v. SndtL, 
[1894] 2 Ir. R. 351. 


5. Offences against. 

' .Attempted Bribery.] — A person was charged 
with attempting to corrupt a justice of the peace, 
.and the chairman of the bench of a licensing 
^division, before whom he was about to apply for 
a licence for a public-house, by sending a sum of 
money to him. The indictment alleged that, at 
the time he so attempted to corru|)t the justice, 
he knew that he was to be the chairman at the 
licensing meeting : — Held, that that allegation 
was surplusage, and might be rejected, the indict- 
ment being perfectly good without it. Beg. v. 
Burney, 10 Cox, C, C. 550. 

A I'jerson sending money to a magistrate with 
the intention of producing any effect upon his 
decision is guilty of an attempt to corrupt. I h. 

Insult.] — A person indicted for insulting a 
justice in the execution of his office will not be 
discharged from the prosecution by the death of 
the justice. Bex v. Ellers, 1 Wils. 222. 

Contempt.] — If a justice commits for a con- 
tempt of himself in his office, it can only be by 
warrant in writing. MaylieicY. Loclte, 2 Marsh. 
.377 ;.7 Taunt. 63. 

A commitment for punishment must be for a 
time certain. Where, therefore, a party was 
committed by two justices for a contempt 
towards them in their office, “ until discharged 
,by due course of law” : — Held, that such com- 
mitment was bad. Bex v, James. 1 D. & R. 559 ; 
.5 B. & Aid. 894 ; 24 R. R. 611. 

Whei’e a party was committed by a justice, 
•“for refusing to give evidence before him, touch- 
ing, a certain riot and disturbance,” without 
.shewing that there had been a person charged 
before the justice, and that the plaintiff* was 
.apprised of the existence of such charge, with 
respect to which he was required to be examined 
as a witness : — Held, that the warrant of com- 
mitment was no justifleatinn of the magistrate 
’ .in an aeffion of trespass. Cropper v. IIoHon, 8 
D. &R. 166. 

A feme covert being a material witness, who 
Tef uses to appear upon a chai'ge of felony brought 
before a justice, may be committed. Bennet v. 
WaUon, 3 M. & S. 1 ; 15 R. R. 373. 


B. PROOEDURE BEFORE. 

1. INFOEMATIONS OR COMPLAINTS. 

Form of.] — Informations must be taken as 
nearly as possible in the language used by the 
party. Cohen v. Morgan, 6 I), k R. 8 ; 28 E. R. 
533. See Carratt v. Morley, i G. & B. 275 ; 1 
Q. B. 18 ; 10 L, J., Q. B. 259 ; 6 Jur. 259. 

An information under 4 Geo. 4, c. 34, s. 3, 
described the defendant as having contracted to 
serve “ T. B. and his partners.” At the hearing 
it appeared that the contract of service was 
between the defendant and “T. B.,on behalf of 
himself and his partners, constituting the R. M. 
and PI. Coal Company” : — Held, that this vari- 
ance, if one, was cured by 11 & 12 Viet. c. 43, 
s. 1. Whittle V. Franldand, 2 B. &; S. 49 ; 31 
L. J., M. C. 81 ; 8 Jur. (N.s.) 382 ; 5 B. T. 639. 

No magistrate can proceed without an infor- 
mation ; but unless the statute requires the infor- 
mation to be in writing or upon oath, it is not 
necessary that it should be so. Beg. v. Millard, 
Bears. C. C. 116 ; 22 L. J., M. C. 108 ; 17 Jur. 
400 ; 1 W. R. 314 ; 6 Cox, C. C. 150. 

An information on oath under 6 Geo. 4, c. 129, 
is sufficient if there is a statement of the facts 
constituting the offence, though it is not a state- 
ment of the offence as described in the act. 
Perham, In re. 5 H. & N. 30 : 29 L. J., M. C. 33 ; 
5 Jur. (N.S.) 1221 ; 1 L. T. 106. 

A by-law of the Board of Trade for the regula- 
tion of a steam tramway provided that ‘‘no 
smoke or steam shall be emitted from the engines 
so as to constitute any reasonable ground of com- 
plaint to the passengers or the public,” under a 
penalty : — Held, that an information and con- 
viction for permitting smoke to escape from an 
engine “contrary to the by-laws of the Board 
of Trade” was bad. Cotterill v. Lemprihre, 59 
L. J., M. C. 133 ; 24 Q. B. D. 634 ; 62 L. T. 695 ; 
17 Cox, C. 0. 97 ; 54 J. P. 583. 

Negativing or Disproving Exceptions.] — 

Where a prosecutor is not obliged to negative the 
exceptions in a statute, and negatives some of 
them only, that part of the information will bo 
rejected as .surplusage. Bex v. Hall, 1 Term 
Rep. 320. 

But an information founded on a penal statuie 
must negative the exceptions in the enacting 
clause creating the penalty, and also those Cf.n- 
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tained in a former clause to which the enacting 
clause refers in express terms. Bex y. Pratt e’ti^ 
6 Term Eep, 559. 

An information, appearing to be laid more 
than ten days . after the offence charged and 
. proved to be committed, was sufficient upon the 
19 Geo. 3, c. 50, s. 2, without negativing that the 
owner had, within ten days after the seizure, 
claimed the vessels seized. Bex v. Chandler^ 14 
East, 267. 

— — Duplicity,] — An information for pro- 
fanely cursing one profane curse several times 
repeated is not bad for duplicity, within 11 &; 12 
Viet. c. 43, s. 10. Bs(j. v. Scott, 4 B. & S. 368 ; 33 
L. J., M. C. 15 ; 8 L. T. 662. 

All information chai'ging an offence in the 
alternative, is bad : therefore, where the infor- 
mation charged the defendant with selling beer 
or ale without a licence : — Held, that it wns bad 
both in matter and substance, and could not be 
made out by evidence, nor helped by intend- 
ment, Bex V. JVorth, 6 D. k E. 143 ; 28 E. E. 
638. And see Bex v. Julies, 8 Term Eep. 536 ; 
5 E. E. 445. 

On the hearing of a charge before a magistrate 
it was objected that the information disclosed 
tw'O offences, contrary to the provisions of s. 10 
of the Summary Jurisdiction Act, 1848. The 
magistrate allowed the objection, and dismissed 
the summons, but stated a case for the opinion 
of the court : — Held, that, although the prose- 
cutor might have been required to elect on which 
charge he would proceed, the inclusion of two 
offences in one information was a “defect in 
substance ” wdtliin the meaning of s. 1 of the 
act, and that no objection to the information 
could be allowed in respect of it. Bodejers v. 
Biehards, 66 L. T. 26] ; [1892] 1 Q. B. 555 : 
40 W. E. 331 ; 17 Cox, C. C. 474; 56 J. P. 281. 

Two Informations— Distinct Charges— Pro- 
ceeding with Second Information before Dis- 
posing of Pirst.] — The appellant wus charged 
by two informations with twn offences under 
ss. 3 and 4 of the Indecent Advertisements 
Act, 1888, at the same time and place, the evi- 
dence being substantially the same in both cases. 
Upon the conclusion of the bearing of the first 
information the justices reserved their decision 
'until they had heard the charge contained in the 
second 'information ; and, having done so, pro- ' 
ceeded to convict the appellant on both charges, 
and sentenced him to a separate term of im- 
prisonment on each charge : — Held, that the 
convictions must be quashed, inasmuch as the 
justices, should have disposed of the charge 
contained in the first information before pin- 
ceediiig to deal with that contained in the 
second information. Hamilton v. Wallier, 61 
L. J., M. C. 134 ; [1892] 2 Q. B. 25 ; 67 L. T. 
200 ; 40 W. E. 476 ; 17 Cox, C. C. 539 ; 56 J. P. 
583. 

Withdrawing one.] — Two informations 

were laid against a party, one charging him 
w'ith the rescue of a person out of lawffnl custody, 
and the other with an assault on two police 
constables ; but on the party being brought 
up before the petty sessions, the first of these 
informations was withdrawn : — Held, that this 
was no valid ground of objection to proceed on 
the second information. Galliard v, Laxton, 
2 B. & S. 363 ; 31 L. J., M. 0. 123 ; 8 Jur. (K.S.) 
.642 ; 5 L. T. 835 ; 9 Cox, 0. 0. 12A 


Assault — Complaint by or on behalf of the. 
Party aggrieved — Condition precedent.] — A 

■ complaint by or on behalf of a person aggrieved', 
by a common assault or battery is a necessary 
condition precedent to give justices jurisdiction 
to summarily convict the offender niider 24 & 25- 
Viet. c. 100, s. 42. A police constable who takes; 
a charge of common assault from the person 
assaulted is not, on the failure of the coniplainaiit; 
personally to prefer the charge before the justices, 
a party who can prefer the complaint on behalf 
of the person aggrieved. NielioUon v. Booth, 57 

L. J., M. C. 43 ;"58 L. T. 187 : 16 Cox, C. C. 373 ; 
52 J. P. 662. 

Befusal to Hear.] — Where an information is. 
laid before justices of the peace for an indictable 
misdemeanour, it is in their discretion to hear, or 
to refuse to hear it, and leave the complaining; 
party to originate his prosecution before a grand 
jury. Beq. v. Ingham, 14 Q. B. 396 ; 3 Hew 
Sess. Cas/689 ; 19 L. J., M. C. 69 ; 14 Jur. 223. 
See Beg. v. Bather, 42 L. T. 532 ; 44 J. P. 490, 
infra, col. 581. 

Before whom.] — The provision in 3 Geo. 4, 
c. 23, s. 2, that in all cases where two or more 
justices, deputy-lieutenants or others, are antho- 
rised to hear and determine any complaint, one 
justice, &:c., shall be competent to receive the 
original information, does not repeal provisions, 
of former statutes, expressly requiring more than 
one justice, &c., to receive an information. Beg. 
V. Gritfln, 9 Q. B. 155 ; 15 L. J., M. C. 120. 

By 8 & 9 Viet. c. 87, s. 82, all penalties imposed 
by an act relating to the customs may be sued 
for, prosecuted and recovered by action of debt, 
or by information before two justices of the 
peace. By s. 83, upon the exhibiting any infor- 
mation before any justice for any offence against 
aiw act relating to the customs, such justice is 
required to issue a summons for the appearance 
of the party before two justices of the peace : — 
Held, that s. 82 referred only to the hearing of 
the information ; and that b}^ s. 83, the informa- 
tion might be exhibited before one justice. lieg.. 
V. Harwich JJ.. 3 JSTew Sess. Gas. 368 ; 13 Q. B.. 
237 ; IS L. J., M. 0. 106 ; 13 Jur. 250. ■ 

An information under 7 ck 8 Geo. 4, e. 29, s. 39, 
for stealing a growing ash- tree, the property of 

M. , was preferred by B. to a justice of the peace, 
who summoned the offender. At the time and 
place fixed in the 'summons he appeared and 
was convicted by another magistrate, the defen- 
dant, the summoning magistrate, being present, 
but not taking any part. The conviction ordered 
the plaintiff to forfeit and pay over and above; 
the value of the tree stolen 5.-?., and for the value 
of the tree stolen Ls*. ; and also to pay 11. 4.s'. 6^L 
for costs, to be paid on or before the 19th of 
March next ; and in default of payment of the-, 
sums, to be imprisoued in the house of correction., 
and there kept to hard labour for one month, 
unless the sums should be sooner paid. An action 
having been brought against the defendant ; — 
Held, that the conviction was good, notwith- 
stancling it had not proceeded on the information 
of the party aggrieved, or been made by the 
magistrate who received the original information, 
and issued the summons on which the defendant 
appeared. Tarry v. Hewinan, 15 M. W. 645 ; 
2 Hew Sess. Gas. 449 ; 15 L. J., M. C. 160. 

A deposition on oath taken by the justice’s 
clerk, the justice not being present, nor at any 
time seeing, examining or hearing the deponent,. 
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is irtegular, and no justification of proceedings 
founded upon it. Caudle Seymour, I Q. B. 
889 ; 1 Ct. & D. 454 ; 10 L. J., M. 0. 130. 


Befeet in Information — Certiorari.] —Mere 
want of form in an information laid under a 
statute, and to which no objection is taken, does 
not deprive the magistrates of jurisdiction to 
hear and determine the case. Heq. v. Bradley, 
63 L. J., M. 0. 183 ; 10 R. 183 ; 70‘L. T. 379 : 17 
Cox, C. C. 739; 58 J, P. 199. 

Where the writ of certiorari is taken, away by 
statute, it will nevertheless lie in the case of 
excess of jurisdiction ; but a merely formal 
defect in an information whereby an aUeged 
offence is not properly stated is not an excess 
within the meaning of this rule. 2 d. 


Indictments Act Held, that the bench were 
not bound, under the circumstances, to hear the 
information at all, and that 22 23 Yict. c. 17, 

s. 2, did not apply until after a summons or a 
warrant had been granted; Ib. 

If on an application to justices for a summons 
for an Indictable offence, they have heard and 
detemiined the application, and, on the merits, 
have declined to grant it, the court wfill not 
grant a mandamus to compel them to review 
their decision. Beff, y. Bawcett, Hod&wi, Bx 
jmrte,!^ L. T. 396 ; 11 Cox, 0. 0. 305. And see 
Reg, V. Adaxuon, 45 L. J., M. C. 46 ; 1 Q. B. D. 
201 ; 33 L. T. 840 ; 24 W. R. 250. 


Secus, if they have refused to hear the applica- 
tion, or if, after hearing, have refused to grant- 


Want of Informatibn— Waiver.]— A. and B. 
were apprehended on a charge of felony, for 
setting fire to the letters contained in a pillar 
letter-box. Upon their .appearing upon the 
charge before the justices, they were remanded 
in order that the postmaster-general might be 
consulted as to the precise nature of the charge 
to be preferred ; and upon their subsequent 
appearance before the justices, were charged 
with a misdemeanour, under 24 & 25 Viet. c."97, 
s, 52. The attorneys on their behalf called upon 
the prosecution to prove the case ; witnesses 
were examined and cross-examined, and at the 
close of the case it was objected that the justices 
had no jurisdiction, inasmuch as there was no 
information upon oath, and they were not found 


it from a mistaken view of their duty, amount- 
ing to a declining of jurisdiction. Ib, 


committing the offence, and, therefore, were 
illegally in custody. The justices nevertheless 


convicted : — Held, that the conviction was right. 
Turner v. Postmaster- Ceneral, 5 B. & S. 756 ; 34 
L. J., M. C. 10 ; 11 Jur. (N.S.)‘137 ; 11 L. T. 369 ; 
13 W. R. 89 ; 10 Cox, C. 0. 15. 


Proof of Information.] — x\n examined copy of 
the magistrate’s conviction, reciting the infor- 
mation, is sufficient proof of an information. 
Scarth v. Gardener, 5 Car. &; P. 38. 


Previous Becision — Information Bis- 

closing no Presh Offence.]— In 1879, a com- 
plainant laid an information, upon which a. 
summons was issued, against a gas and water 
company for penalties alleged to have been 
incurred in consequence of non-compliance with 
certain provisions of a local act. The justices 
dismissed the summons, on the ground that the 
complaint had not been made within six months 
after the commission of the offence, which they 
considered was not a continuing offence. They 
offered to state a case, but the matter waS' 
allowed to drop. In 1890, the same complainant 
laid a similar information against the company^ 
when the justices, having regard to their previous 
decision, considered they had no jurisdiction to 
go into the matter again, and refused to issue a 
summons : — Held, that, instead of declining juris- 
diction, the justices should have heard and 
determined whether, upon the circumstances 
disclosed, a summons ought to have been issued. 
Beg. V. Jdyrde, 60 L. J., M. C. 17 ; 63 L. T. 645 : 
39 W. R. 171 ; 17 Cox, C. C. 187 : 55 J. R 
310. 


Application for — Biscretion — Mandamus.] — 

Where justices have a discretion to grant or 
refuse a summons, and exercise that discretion 
properly, the court will not grant a mandamus 
to hear and determine the matter. Reg. v. 
Huggins, 60 L. J., M. C. 139. 


Refusal to Issue.] — ^When a justice has refused 
to issue a summons upon complaint, other justices 
may subsequently refuse to hear an information, 
and take the recognizances of the prosecutor to 
prosecute in the same matter. The Vexatious 
Indictments Act, 1859, does not apply to such 
proceedings unless a summons or a warrant has 
been granted upon which it can take effect. Beq. 
V. Bather, 42 L. T. 532 ; 44 J. P. 490. 

So, where two police officers charged G-., a 
publican, with supplying liquor to three men 
whom they alleged to be intoxicated, and the 
charge was dismissed, on an application on 
behalf of Cl. to a justice of the peace for sum- 
uKuises for perjury against the policeman, the 
application was refused. Subsequently an appli- 
cation was made by G. to a bench of magistrates 
sitting at petty sessions to grant summonses 
against the policemen, or in the alternative to 
take the recognizances of G. under the Vexatious 


Information not Bisclosing Indictable 

Offence.] — Where a magistrate has refused a 
summons on the groimd that the information 
does not disclose an indictable offence, the high 
court of justice has no jurisdiction to review his 
decision, either as to law or as to fact, and there- 
fore, in such a case, a rule, under 11 & 12 Viet, 
c. 44, s. 5, calling upon a magistrate to shew 
cause why he should not hear and determine the ■ 
application for a summons, will not be granted. 
Lewis, Bx parte (No. 2), 57 L. J., M. 0. 108 ; 21 
Q. B. D. 191 ; 59 L. T. 338 ; 37 W. R. 13 ; 16 
Cox, C. C. 449 ; 52 J. P. 773. 


Summons Issued by Magistrate who had not 
heard Complaint— Appearance by Befendant— . 
Objection to Jurisdiction.]— On the 10th of 
October, 1880, a complaint under the Sale of 
Food and Drugs Acts was preferred to two 
justices, sitting as a court of summary jurisdic- 
tion, against D. for selling, on the 20th of Sep- 
ternlDer, milk not of the quality demanded. A 
summons was granted, but neither of these 
justices signed it; and on the 14th of October 
it was signed and issued by another justice who 
had not heard the complaint. On the return- 
I day, the 23rd of October, D. ap])eared, and 
objected that the summons was invalid, and that 
the court then assembled had no jurisdiction to 
entertain the charge Held, that the summons 
had not been signed and issued in accordance 
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with Jervis’s Act (s. 1), and, as a citation, was 
worthless. The defendant’s 
cnre it. Hsfr v. BuffJm (4 Q. B. 
tin£?nished. Blxon v. Wells, o9 L. J., M. O. lib , 

•25 Q B. D. 249 ; 62 L. T. 812 ; 38 . K. 606 , 

17 Cox, C. C. 48 ; 54 J. P. 725. 

Amendment — Substituting Name.] -- The 
manager of a company was summoned for 
hreach of a by-law. and, on ob]ectioii being 
tahen, the justices amended the summons by 
substituting the company for the manager, and 
convicted the company : —Held, that the 3 ustices 
had no power to amend by substituting one 
name for the other. Oaford Tramway Co, v. 
Sanltey, 54 J. P. 564. 

Defect in Summons ^ — Appearance without 
Obiection.]— The jurisdiction of justices is not 
necessarily ousted by a defect in a bastardy 
summons, and their order is not a nullity if the 
defendant appears and takes no objection at the 
hearing. Beq. v. Fletolier, 51 L. T. 3o4 ; 32 
W. E. 828 ; 48 J. P. 407. 

Want of Summons— Waiver.] — If a party 
appears before justices, and allows a charge 
which they have jurisdiction to hear to be pro- 
ceeded with without objecting, he waives the 
want of a summons. B-ey. v. 34 L. J., 

M. C. 169 ; 11 Jur. (N.S.) 415 ; 12 L. T. 4/0 ; 13 
W, E. 692 ; 10 Cox, C. C. 66. 

A man was brought before a magistrate upon 
, one charge which the evidence wholly failed to 
support, whereupon another and a different 
charge was preferred against him, no fresh sum- 
mons being taken out. He defended hnnselt 
against the second charge at first, but after 
being remanded took objection to the magis- 
trate’s jurisdiction, that he was not legally in 
. custody after the dismissal of the charge on 
which "he had been summoned : — Held, that his 
, objection was too late ; he having submitted to 
the second charge being entered upon, the want 
of any summons or warrant to bring him legally 
.before the magistrate was cured by his voluntary 
. submission. 'JEcjginton Y.'Pmd, 33 L. T. 428. 
And see Blalte v. Beech, 45 L. J., jVl. C. Hi ; 
1 Ex. D. 320 ; 34 L. T. 764. 

Joint Summons— Cruelty to Animals— Master 
and Servant.]— B. and 0. his servant were both 
summoned for ill-treating and causing to be ill- 
treated a horse : — Held, that the prosecutor 
could not be compelled to elect which charge he 
would proceed with, but the justices ought to 
have convicted each of the offence he had com- 
mitted. Bartholomew v. Wiseman, 56 J. P. 
455. 


Service of Summons, Length of Time for.]— 

,C., a butcher at Cambridge, was summoned for 
removing cattle out of an infected area without 
a licence. The summons was left at his house on 
Saturday, 6th September, but as he had gone to 
Jersey it was sent by post, and did not come to 
his hands till the morning of the 20th, which 
was the dav of hearing. He telegraphed to the 
.chairman of the justices, giving some explana- 
tion, and his foreman asked for an adjournment, 
but the justices convicted him Held that a 
certiorari to quash could not be granted, as the 
justices were satisfied that there was reasonable 
tixne to instruct a solicitor, if 0. had been so 
inclined. Beg. v. Camlridgeshire JJ., 44 J. P. 
168, 


The time and place mentioned in a summons 
under 7 & 8 Viet. c. 15, s. 47, is m the discretion 
of the magistrates. ITojnvood, Bx 'fmxte, 

A summons was left at eight o clock m the 
morning at the house of a person, who was a 
collier, with his wife, requiring him ^ attend at 
a petty sessions to be held at eleven o the 

next morning at a place eight miles oft to aus^ a 
a charge of assault. He not retumiiig home fi in 
thecokry till eleven o’clock at night did not 
receive the summons till that hour. Not being 
able in time to arrange for some one to supply 
his place at the colliery, or to collect his \\ t- 
nesses to defend himself against charge, he 
did not attend the petty sessions, and the ]Usiices 
convicted him of the assault in his absence :— 
Held, that the justices were the judges ot vdiethei 
the. summons was served in a reasonable time 
before the hearing, and that the tact (not know n 
to them) that he did not receive the summons 
until eleven o’clock at night did not 
them of their jurisdiction to hear and adjudi- 
cate upon the complaint. 

2 L. M. & P. 580 ; 21 L. J., M. C. 46 ; lo Jui. 

^^Bv 4 & 5 Will. 4, c. 51, s. 19, a summons 
calling upon a party to appear to answer to an 
information, is to be served upon linn ten df^s 
at least before the time appointed in the 
summons for the hearing. Where a «i-^™mons 
was served on 20th September and the party was 
convicted on 30 th September, the court held that 
the magistrate had acted Wi]«^]ction. 

Mitchell V. Foster, 12 Ad. & E. 472 ; 4 I . ck D. 
1,50 ; 9 L. J., M. C. 95. 

Proof of Service— Evidence.]— By 7 & 8 Viet, 
c 15 s 47, every person who shall be summoned 
to answer any complaint shall be ^ 

appear at the time and place mentioned m the 
summons, and by s. 69 the certiorari is taken 
awav. Several summonses by a magistrate weie 
served upon the owner of a factory mill,^ to 
appear and answer complaints on the tollow^ing 
morning. He instructed an attorney to appear 
before the magistrates and apply for an adjourn- 
ment of the hearing ; that being refused, the 
attorney said that he had no alternative but to 
submit to a conviction in all the cases in which 
the offence wars proved. The first case was 
called on, and the offence proved, and the 
mahstrates convicted in that case, and in the 
others without any evidence bemg given in 
them : and there waas no proof of the service of 
the summons Held, that neither the wnnt ot 
proof of service of the summons, nor the absence 
of evidence in all the cases except the first, took 
away the jurisdiction of the magistrates, so as 
to entitle the party to a certiorari to mnove the 
convictions. Hopwood, Fx parte, ^ ‘ 

Cas. 174; 15 Q. B. 121 ; 19 L. J., M. C. 19- ; 
14 Jur. 812. 


Proceeding ex parte.]— Justices acting under 
11 & 12 Viet. c. 43, s. 2, have no jurisdiction to 
convict ex parte during the absence of die 
accused person, unless satisfied that the summo^ 
left at his usual place of abode Been 
to his notice. Smith, In re, L. E. 10 Q. B. 604 , 
32 L. T. 394 ; 23 W. E. 523. 

A fisherman w^ent to sea in pursuit oi his 
calling on the 9th of March. On the same day a 
summons for an assault was taken out against 
him, requiring him to answer the charge upon 
the 12th. On that day, it having been proved 
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that a summons was served upon him on the 
10th, by leaving it with his mother at the usual 
place of abode, the justices convicted him in his 
absence. Upon the 9th of April he returned 
from sea, and was arrested under the conviction : 
—Held, that there was no evidence before the 
justices that a reasonable time had elapsed 
between the time of the service of the summons 
and the day for hearing the summons, and the 
justices had no jurisdiction to convict. Ih. 

By a court of requests act, a summons for a 
debt might be served by leaving it at the 
dwelling-house of the debtor, with his servant 
or other person belonging to him, and if he did 
not appear, the creditor might proceed ex parte 
to judgment and execution. A summons was 
left with his wife at the house where the debtor, 
who was a seafaring man, and absent on a 
voyage to the East Indies, had lived before his 
departure from England, and where his wife 
still lived : — Held, that the summons had been 
duly served, and that the creditor might proceed 
to execution. Culverson v. Melton^ 4 P. & D. 
445 ; 12 A. & E. 753 ; 10 L. J., Q. B. 31. 

Issue previous to Distress Warrant.] — By a 

statute establishing a gas-light company, it was 
enacted, “that if any person should refuse or 
neglect, for ten days after demand, to pay any 
rent due from him to the company for the supply 
of gas, such rent should be recovered by the com- 
pany or their clerk by warrant of any justice of 
the peace for the town ; and it should be lawful 
for the company or their clerk, or any person 
acting under their authorit}^, with such warrant 
to levy the sum so due by distress and sale of the 
goods of the party so neglecting or refusing to 
pay, or the same might be recovered by action” : 
— Held, that a warrant so issued by a justice, 
without previously summoning and hearing the 
party to be distrained upon, was illegal, though 
a summons and hearing were not in terms 
required by the act. Painter v. Liverpool Gas 
Co., 3 A. & E. 433 ; G N. & M. 736 ; 2 H. & W. 
233 ; 5 L. J., M. C. 108. 

Where a magistrate grants a warrant in the 
nature of an execution, he is bound first to 
summon and hear the parties, unless the statute 
under which he acts clearly renders the discharge 
of that function ministerial only, or in some 
other manner dispenses with the summons and 
hearing. II. 

Where a local act declares that it shall be law- 
ful for justices to issue their warrant to levy a 
rate imposed by certain commissioners under the 
act, upon a neglect or a refusal to pay the rate, 
but does not contain any language directly 
making it compulsory on them to issue it, they 
may refuse to issue the warrant till the party 
has been summoned before them ; and the court 
will not compel them by mandamus to issue a 
warrant in the first instance without any sum- 
mons. Rex V. Stafford JJ.. 5 N. k M. 94 ; 3 
A. & E. 425 : 1 H. & W. 328; 


3. Appearance by Counsel or Solicitor. 

Eight.] — Before 11 & 12 Viet. c. 43, s. 10, and 
6 A 7 Will. 4, c. 114, s. 2, on an investigation of 
a charge of felony before a justice of tire peace, 
an attorney was only permitted to be present 
as a matter of courtesy. Rex v. Rorron. 3 B. & Aid. 
432 ; 22 E. E. 447. B. Cox v. Coleridge, 2 
I). A E. 86 ; 1 B. A C. 37 ; 25 E. E. 298. ‘ See 


Rex V. Staffordshire JJ., 1 Chit. 218. Collier v. 
Ricks, 2 B. A Ad. 663 ; 9 L. J. (o.S.) M. C. 138. 

Adjournment for.]— Although a defendant has 
a right under 11 A 12 Viet. c. 43, s. 12, to make 
his full defence by counsel or attorney, this cloes 
not give him a right to have a case adjourned in 
order to procure such assistance, although he 
has had no opportunity of procuring it. Reg. v. 
Riggins, 5 L. T. 605. And see v. Canihridge- 

shire JJ.,i^ 15. V.im. 

Sufidciency of.] — Upon a conviction under the 
Copyright Designs Act (6 A 7 Viet. c. 65), the 
party convicted making default was, upon com- 
plaint iinade, summoned to shew cause why he 
had not paid the amount of the penalties and 
costs, and why he should not be committed in 
default of payment, and be further dealt with 
according to law. Thereupon his counsel and 
attorney appeared to shew cause, but the magis- 
trate refused to hear the case in the absence of 
the party himself, and granted a warrant reciting 
the summons and neglect of the party to appear, 
and commanding his apprehension to answer to 
the complaint made, and to be further dealt with 
according to law, under which the party -was 
apprehended and imprisoned : — Held (the con- 
viction being afterwards quashed), that the 
magistrate was liable to an action of trespass for 
the false imprisonment ; first, on the ground that 
the 11 A 12 Viet. c. 44, s. 2, did not apply to 
default on non-appearance to a summons after 
conviction ; and, secondly, assuming the section 
to apply to a summons after conviction, that 
there had been no default in appearance, the 
appearance by counsel and attorney being suffi- 
cient. Ressell v. Wilson, 1 El. A Bl. 489 ; 22 L. J., 
M. C. 94 ; 17 Jur. 664 ; 1 W. E. 126. 

Plea of Guilty by an unauthorised Solicitor.] 

— A., residing in London, was summoned before 
justices at Hastings to answer to informations 
for maliciously injuring a window and mali- 
ciously injuring a bell- pull. Being unable from 
illness to attend, he admitted to his father that 
he had broken the window, but had not done it 
intentionally, and that there ought to be compen- 
sation. The father thereupon went to Hastings 
and communicated with an attorney there, who, 
under all the circumstances, recommended that 
he should appear and plead guilty. Accordingly 
on the day of hearing the attorney pleaded 
guilty, and the justices thereupon convicted A., 
and sentenced him to a term of imprisonment. 
In fact he had given neither to his father nor to 
the attorney any authority whatever to plead 
guilty, and he was not aware that his father 
intended to employ an attorney Held, that as 
he had not authorised an attorney to appear and 
plead guilty, the conviction was bad. Reg. v. 
Ares, 24 L. T. 64. 


4. Hearing. 

Sitting iu Court ou Wrong Day,] — A person was 
convicted of an offence before two magistrates 
sitting in the petty sessions court-house upon a 
day specially fixed by themselves, but which was 
not one of the days upon which the petty sessions 
of the district were usually held : — Held, that 
^ the magistrates were acting out of petty sessions, 
and, therefore, had no jurisdiction to convict 
without first requiring the person convicted to 
find bail for his appearance on the next regularly- 
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appointed petty sessions day. Ileg. v. 

Ir. R. 8 C. L, 556. 

Wliere Held.]— A conviction before the magis- 
trates, upon an information under the game 
laws, is a judicial proceeding, at which all the 
king’s subjects for whom there is room, and 
against whom there rests no special ground for 
exclusion, have a right to be present. (And 

11 & 12 Viet. c. 43, s. 12, recognises this right 
in summary convictions.) DmtJmey v. Cooper^ 5 
M. & Ry. 314 ; 10 B. & C. 237 ; 8 L. J. (O.S.) 
R.B. 21. 

The 16 & 17 Viet. c. 30, empowered two justices 
of the peace to punish, on summary conviction for 
assaults committed on females, or children under 
fourteen years, any person charged before them 
“ sitting at a place where the petty sessions are 
usually held ” : — Held, that a warrant of commit- 
ment for such offence, in the form given by 11 & 

12 Viet. c. 43, schedule (PI) was good, although | 
it did not state that the justices, before whom 
the party was charged, were sitting at a place 
where pettv sessions are usually held. AW son, 
In re, 10 Ex. 561 ; 3 C. L. R. 319 ; 24 L. J., M. C. 
73 ; 18 Jur. 1055 ; 3 W. R. 62. 

The fact of a pettj^ sessions for a division of a 
county having been usualty held at several places 
within the limits of that division, did not consti- 
tute such places separate petty sessional divisions, 
under 8 & 9 Viet. c. 10, s. 10. Beej. v. Whittles, 
3 HewSess. Gas. 397 ; 18 L. J., M. C. 96 : 13 Jur. 
403. 

The quarter sessions ouglit to take judicial 
notice of the petty sessional divisions in their 
county. Ih. 

Petty Sessional Court-house.] — In a 

borough which had no separate commission of the 
peace, the mayor and a couniy justice used to sit 
at the town hall, where they held petty and special 
sessions. Since the Summary Jurisdiction Act, 
1879 (s. 20), petty sessions had been held at the 
county hall onljy but latterly, since the Summary 
Jurisdiction Act, 1884, the justices again sat in 
the town hall : — Held, that the town hall was 
a petty sessional court-house wdthin the meaning 
of s. 20 of the Summary Jurisdiction Act, 1879, 
being a place where justices were accustomed to 
assemble. Jones v. Jones, 51 J. P. 198. 

By Whom.]— Where an act of parliament 
empowers tw^o justices to execute a judicial act, 
they must meet and execute it together. Bex v. 
Borrest, 3 Term Rep. 38 ; 1 R. R. 628. S. P., 
Bex V. Great Marloio, 2 East, 244 ; 6 R, R. 420. 
Bex Y. Ilamstall Bidicare, 3 Term Rep. 380. 
Weller v. Tohe, 9 East, 364. Benny v. Slade, 
7 Scott, 285 ; 5 Bing. (N.C.) 319 ; 8 L, J., C. P. 
221 . 

Discretion as to severing Defence.] — At petty 
sessions an information was laid against two 
persons charging that they did use a gun and 
kiU two pheasants contrary to 1 & 2 Will. 4, 
c. 32, s. 3 ; each claimed to he tried separately’ 
in order to call the other as a wetness ; the 
justices refused, and heard the charge against 
both together, and convicted them, and a con- 
viction Tvas drawm up separately against each of 
them, imposing a penalty of 3A : — Held, that it 
was in the discretion of the justices wdiether 
they w'ould hear the charge separately or not : 
that, as the penalty was imposed on every person 
acting in contravention of the statute, each was 
separately liable to the whole penalty, and that 


separate convictions were right. Beg. v. Little- 
eliUd, Beq . Y. Ileslop, A{) L. J., M. C. 137 ; L. R. 

6 Q. B. 293 ; 24 L. T. 233 ; 19 W. R. 748. 

S. managed his father’s farm, his father being 
an invalid, and while working in a field, part of 
the farm, forbade P., E. and others, who were 
out with the Taunton Vale foxhounds, in pursuit 
of a fox, from entering that field. P. insisted 
upon riding into the field, S. turned his horse 
back. P. and E. then committed an assault upon 
S., for which they were summoned by S. before 
the justices and jointly charged in the informa- 
tion. The justices refused to allow P. and E. to 
sever their defence, so that they might give 
evidence for each other, and convicted them 
both; — Held, that such conviction Was right. 
Paul Y. Swmnierhayes, 48 L. J., M. C. 33 ; 

4 Q. B. D. 9 ; 39 L.‘ T. 574 ; 27 W. R. 215 ; 14 
Cox, C. C. 202. 

The 1 & 2 Will. 4, c. 32, does not apply to such 
a case. Ih. 

Waiver. ] — Where there are general 

charges against several defendants, but the 
evidence against them all is the same, and they 
are all tried at the same time, and each is 
separately convicted, no objection having been 
raised at the time by the defendants to this 
course of proceeding, such convictions cannot 
afterwards be objected to upon the ground that 
each defendant should have been tried separately. 
Bog. Y. Biggins, 5 L. T. 605. 

Discretion to reduce Fine — Cotton Cloth 
Factories Act, 1889.] — Where by s, 13 of the 
Cotton Cloth Factories Act, 1889, a fine of “not 
less than U. shall be imposed” for the first 
offence, wfiiich ofiience is to be dealt with by a 
court of summary jurisdiction, the general dis- 
cretion to reduce fines given by s. 4 of the 
Summary Jurisdiction Act, 1879, must be taken 
to be limited in this particular instance to that 
extent. Oshorn iv. Wood, 66 L. J., Q. B. 178 ; 
[18971 1 Q. B. 197 ; 76 L. T. 60 ; 45 W. R. 319 ; 
IS Cox, C. C. 494; 61 J. P. 118. 

Dismissal of Charge — Trifling Hature.] — Upon 
hearing an information against the ow'iier of a 
dog “for keeping a dog without a licence,” the 
justices cannot dismiss the charge “ as of so 
trifling a nature that it is inexpedient to inflict any 
punishment,” in the exercise of the discretionary 
power given to them by s. 16 of the Summary 
Jurisdiction Act, 1879, though they might exer- 
cise such a discretion on condition of the licence 
being then and there paid for by the owner so 
charged. Phillips v. Brans, 65 L. J., M. 0. 101 ; 
[1896] 1 Q. B. 305 ; 74 L. T. 314 ; 44 W. R. 429 ; 
18 Cox, C. C. 300 ; 60 J. P. 120. 

V/here Property laid in several Persons.] — In 

an information for malicious injury to property 
under 24 k. 25 Viet. c. 97, s. 52, where the owner- 
ship is laid in several persons, and it appears 
that only one of these is the legal owner, the 
justices ought not to dismiss the information, 
but ought to hear the case, or if they think the 
variance likely to mislead, to adjourn the hearing. 
Baljoh Y. LIurrell. 44 L. J., M. C. 145 ; 32 L. T. 
816. 

Adjournment of Hearing.] — By a railway act, 
penalties for breach of by-laws were recoverable 
before a justice of the peace, and officers of 
the railway company were empowered to seize 
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•offenders under certain circumstances, and to 
couYey them before a iustice without any war- 
rant, such justice being empowered and required 
to proceed immediately to the conviction or 
acqu ittal of such off ender ’h— -Held, t hat, although 
the act constituting the offence gave no power to 
the justice to remand the accused, yet that by 
11 &; 12 Yict. c. 43, s. 16, the justices had power 
to adjourn the hearing and to issue a warrant 
tor committal of the accused to the house of cor- 
rection. Golan V. Hall, 2 H. & N. 379 : 27 L. J., 
M. G. 78 ; 5 W. R, 757. 

Justices sitting at petty sessions have not only 
the power of adjournment given them by the 
Petty Sessions Act (14 & 15 Viet. c. 93), but also 
.an inherent power of adjourning a case at any 
time to any further sessions. But where a case 
is ^ fully hemd by several justices, and only 
adjourned for the purpose of determining and 
pronouncing the order, the same justices ■who 
heard the case must also concur in the order 
pronounced. Bog, v. Cork JJ., 18 L. R., Ir. 99. 

Civil Proceedings Pending,] — A magis- 
trate cannot judicially consider, as ground for 
.adjourning a summons for libel, pending civil pro- 
ceedings between different parties for a different 
libel, though arising out of the snmc matters. 
Beg, V. 02 L. T. 570 ; 17 Cox, C. C. 81 ; 

54 J. P. 471. 

Conviction in absence of Person charged.] 

— Where a (lefcndant, having appeared in answer 
to a summons before justices at ])etty se.>sions, 
■during the hearing of the cjisc forcibly leaves 
the court, the justices may adjourn, and at the 
■adjourned sitting of the court* if the defendant 
■do not appear, may in his absence convict him 
of the offence with the commi.ssion of which ho 
was charged. Boa. v. Carriok-an-Suir JJ., 16 
'Cox, C. C. 571. ' 

Absence of Informant.] — Justices having 

refused to hear certain informations laid by a 
local board of health on the ground that the 
olerk of the board, who was the real informant, 
was not present, a rule to coin})el them to do so 
was refused, I^eani I nqton Local Board, Ex uartc. 
5 L. T. 637. 

What is a Hearing— Res judicata. ]~L. was 
•charged with night poaching under 9 Creo. 4, 
c. 69, and in course of cross-examination of 
prosecutor's witnesses, the justices considered he 
had been illegally arrested, ami discharged him. 
Xi. was again summoned for the same offence on 
the same facts, wdicn the justices lield that they 
had no jurisdiction, as the former case was res 
judicata: — Held, that the justices had rightly 
decided. Bog. v. Braokenriclge, 48 J. P. 293. 

Res Judicata.] — The appellant was charged 
with non-compliance on August 21st. 1889, and 
ten (lays tlicreaftcr with an orcler made by justices 
under s. 2 (3f the Dogs Act, 1871, rcipiiring him 
to keep a dangerous dog under })roper control. 
No evidence was given exce})t as to August 21st, 
and the chaigo was dismissed. Subsequently the 
appellant was charged and convicted for not 
keeping a dog under proper control on August 21st 
.simply : — Held, that the matter was res judicata. 
Bgloy Y. JSroiou, 1 7 Cox, C. C. 79. 

Rehearing.] — W'here a wuniau, on the 19th 
June, 1847, applied to a petty sessions at W., 




in the county of P., while resident therein, for 
an order on the putative father of a child which 
was born on the 22nd March, 1847, and the 
application was dismissed for a defect in the 
evidence ; and on the 19th February, 1848, having 
removed to the county of B., made another 
application against the same person to a petty 
sessions there ; and the justices made an order 
upon the putative father, who appealed to the 
quarter sessions, by whom the order was con- 
firmed without hearing the evidence of the 
women : — Held, that although a dismissal of the 
first application, upon the- merits, vwould have 
been an answer to the second, provided it was 
made out by evidence, yet that the second petty 
sessions- and the quarter sessions having a general 
jurisdiction over the subject-matter, anti being 
bound to hear and decide upon the evidence, 
their decision was final, and ctmld not be reviewed. 
Reg. V. BucdiingliamsMvo JJ., 3 New Sess. Cas. 
500 ; 18 L. J., M. C. 113 ; 13 Jur. 1053. 

Evidence — Absence of Justice — Waiver.] — 

When upon a hearing before two justices at petty 
scs.sions, (me of them is not present until a por- 
tion of the evidence has been given, the witness 
slioiild be resworn, and sliouid again give his 
evidence ; and it is not sufiicient that the evidence 
already given should be read over to .such justice. 
This, however, is oidy an i]’i’egularity which may 
bo wahmd by the parties. Beg. v. Jeffrog,s, 22 

An atfiliatitm summons was being heard before 
A. and B. (justices) ; after the woman had given 
her evidence, C., another justice, came in and 
took his seat upon the bench, and the i)i'evi(Uis 
evidence was mad over to him in the hearing of 
the })utativo father and his attorney. The case 
tlicai proceeded, and the putative fathc]’’s attorney 
addressed the bench and called a witness; but 
before the bench decided upon the application A. 
left, and B. and C. made an order : — Held, that 
the putative father had by his conduct waived 
the objection. li. 

Rejection of.] — A penalty is imposed by 

2 k 3 Viet. c. 47, s. 60, sub-s. 7, upon every 
person who shall set up or continue any . . . 
projection from any . . . part of anj^ . . . shop 
... so as to cause any . . . obstruction in any 
tliorongbfare.” R. was summoned before a 
metropolitan' police magistrate for an offence 
against the foregoing enactment. It was proved 
that be had ailixed to the front of his shop a 
movable showboard, 11-} inches of which pro- 
jected at a height of 2 feet 3 inches over the 
footway of the street, which was 36 feet 8 inches 
wide. He proposed to call witnesses to prove 
that thej^ were not incommoded by the projec- 
tion ; but the magistrate refused to hear them, 
and convicted him : — Held, that the magistmte 
had power to reject the evidence proposed to 
be adduced as irrelevant, and that the con- 
viction must be afiii-med. Bmd v. Porrotf, 1 
Ex. D. 849. 

A magistrate cannot be required to bear 
cvidcjicc which ought not to affect his determina- 
tion. Bex V. Minslvull, 1 N. A M. 277. 

Refusal to Coavict on.]— -Where a magis- 
trate has exercised his discretion by refusing to 
convict on the evidence adduced before him, in 
support of an information, the court will not 
I compel him to rehear the case, or rctmii. the 
I proceedings which, have taken place before 
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him. JBritish Foreign Patent Indention Co., 
Fx jiarte^ I D. P. 0. 614 ; 2 W. W. & H. 57. 

— — Previous Hearing before another Magis- 
trate. l~The judicial discretion which a magis- 
trate has to exercise on cases brought before him 
must be based on the evidence taken before him, 
and it is not competent for him to act upon 
evidence taken before another magistrate. 
Guerin^ In re^ 58 L. J., M. C. 42 ; 60 L. -T* 638 , 
37 W. K. 269; 16 Cox, C. C. 596; 53 J. P. 
468. 


Articles of the Peace.]— When articles 

of the peace are exhibited, the question for the 
justices is, whether or not they believe the 
exhibitor on his oath, and neither the evidence 
of the exhibitee himself nor witnesses tendered 
on his behalf may be heard to contradict the 
exhibitor. Lort v. Hutton, 45 L. J., M. C. 95 ; 

33 L. T. 730. 

A party gave information on oath beiore a 
magistrate that from certain language used 
towards him he was in bodily fear from another ; 
and the magistrate upon hearing the complaint 
required the latter to enter into recognizances to 
keep the peace. On motion to discharge the 
recognizances on the ground that the language 
was used in a metaphorical sense only, the court 
refused to interfere because it was for the magis- 
trate to judge in what sense the language ^was 
used. Mex v. Tregartheoi, 5 B. & Ad. 678 ; 2 
N. & M. 379. 

Claim to be tried by Jury— Night-Poaching— 
‘^Imprisonment for a Term exceeding Three 
Months.”]— By the Summary Jurisdiction Act, 
1879, s. 17, a person when charged before a court 
of summary jurisdiction with an offence in 
respect of the commission of which an offender 
is liable on summary conviction to be imprisoned 
for a term exceeding three months, may claim to 
be tried by a jury Held, that the offence of 
night-poaching, whereby the person charged is 
liable under 9"Geo. 4, c. 69, to imprisonment for 
a period not exceeding three months, and at the 
expiration of that period to a further imprison- 
ment of six months in case he fail to find sureties 
for his not so offending again, is not within the 
act so as to entitle the person charged to be tried 
by a jury. Willianin v. Wynne, 57 L. J., M. C. 
30 ; 58 L T. 283 ; 52 J. P. 343. 

- — Offence punishable by Pine — Imprison- 
ment in Default.]— Where an offence is punishable 
by fine, but the person convicted is liable to a 
term of six months’ imprisonment in case of non- 
payment, the offence is not one that entitles the 
offender to claim to be tried by a jury within 
s. 17 of the Nummary Jurisdiction Act, 1879. 
Carle v. Fllilngtnn, 67 L. T. 374 ; 40 W. K 510 
17 Cox, C. C. 557 ; 56 J. P. 359. 

Trial as for first Offence — Statement as to 

previous Conviction.]— Where a person is charged 
before a court of summary jurisdiction with an 
offence in respect of which a term of imprison- 
ment exceeding three months cannot be inflicted, 
a statement made after the close of the case and 
after the justices have decided to convict, by a 
police constable that the defendant has been 
previously convicted of a like offence, does not 
put him in peril of being convicted as for a 
second offence in respect of the commission of 
which a term of imprisonment for a period of 
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more than three months might have been inflicted,, 
and thereby give him the right to claim 
tried by a jury, _ as provided by s. Iv of the 
Summary Jurisdiction Act, d879. Meg. . 
Fowler, Walters, Fx parte, 64 L. J., M. L. 9 ; lu 
K. 265. 

Trial as for first Offence— Proof of previous. 
Conviction, effect of.] — A magistrate has no 
power to treat a second offence of keeping a dog' 
without a licence as a first offence, upon the 
ground that the prior conviction was not set out 
either in the inf ormation or summons before him, 
when it is proved to him at the hearing tlmt the 
defendant has been previously convicted. 

V. Tlwmvson, 58 L. J., M. C. 41 ; 22 Q.L. ; 

60 L. T. 151 ; 37 W. R. 221 ; 16 Cox, C. C. o»4 
53 J. P. 70. 


Depositions — How to be Taken.] A\heie 
magistrates first took the examination _ of 
witnesses not on oath, in support of a coiivictioip 
and afterwards swore them to the truth or 
their evidence, the court expressed its disappro- 
bation of the practice. Ilex v. Juddg, 4 D. cSc lu 
'34 

’ \ justice should not allow depositions to be 
framed in the words of a clause in a statiffe under 
which a party is committed. Mi ls x. CoUdt, S 
M.& P. 242; 7 L. J. (O S.) M O. 97; , Bmg^ 

85 ; 31 R. R- 655. And see CRIMINAL Law 
(Evidence). 

Cautioning Accused Persons.] — The 11 & 12' 

Viet c 42, s. IS, requiring magistrates to caution 
the accused with respect to statements he may 
make in answer to the charge, is_ not applicable 
to witnesses asked questions tending to criminate 
them. lieg. v. Coote, 9 Moore, C). (N.S.) 463 ; 

42 L J,‘P. C. 45: L. R. 4 P. C. o99 ; 29 
L. T. Ill ; 21 W. R. 553 ; 12 Cox, C. C. 557. 

Criminal Proceedings— Competent Witness.] 

—An information before justices under 1 & 2 
Will. 4, c. 32, s. 23, for using an engine tor the 
purpose of taking game, without the authority ot 
a certificate, is a criminal proceeding in winch 
the party is charged witli the coiimrissioii or an 
offence punishable on summary conviction, within 
14 & 15 Viet. c. 99, s. 3, and therefore the party 
charged is not competent or compellable to give 
evidence for or against himself. CattellY.Ireso’ny 
El Bl. & El. 91 27 L. J.. M. C. 167 ; 4 Jiir. (N.S.) 

560 ; 6 W. R. 469. 

Compelling Attendance.]— A magistrate has ne 
right to issue a warrant for the apprehension of 
a person to attend to find bail for his appearance 
as a witness at the assizes, although it is sworn 
that the witness is material and has refused to- 
obey a summons, which had previously been 
issued, to give evidence before the magistrate. 
Feans v. Jiees, 4 P. D. 32 ; 12 A. A E. 55 , L 
Jur. 1032. 

Commitment.]— A justice of the peace _ may 
commit a feme covert, who is a material witness 
upon a charge of felony brought before him, and 
who refuses to appear at the sessions to giv& 
evidence, or to find sureties for her appeal ance.. 
Meunct v. Watson, 3 M. & 8. 1 ; 16 
And see CrojjjJer v. Horton, 8 D. & R. 100. 

Conduct of Case by Complainant in Person- 
Cross-examination of Witness.] — An inspector 
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of a society for the- prevention of cruelty to 
animals may, under the 14:th section of Jervis’s 
Act, conduct the case and examine and cross- 
examine witnesses at the hearing before the 
magistrates of an information preferred at the 
instance of the society. Buman v. Toms^ 56 
L. J., M. C. 81 ; 56 L. T. 719 ; 35 W. R. 667 ; 16 
Cox, C. C. 267; 51J. P.631. 

Cross-examination by Defendant’s Solicitor- 
Discretion to Prohibit.] — Certain justices at a 
preliminary inquiry into an alleged case of high- 
way robbery declined to permit the solicitor 
representing the prisoners to cross-examine the 
witnesses for the prosecution, believing that 
they possessed a discretionary power in the 
matter. Sect. 7 of the Summary Jurisdiction Act, 
1884, provides that the expression “court of 
summary jurisdiction ” in s, 50 of the Summary 
Jurisdiction Act, 1879, shall include justices, a 
justice or magistrate, whether acting under the 
Summary Jurisdiction Acts, or any of them, or 
under any other act, or by virtue of his or their 
commission or by the common law : — Held, that 
the justices had no discretion to prohibit the 
solicitor to the prisoners from cross-examining 
the witnesses for the prosecution, and that the 
right to cross-examine is absolute both under the 
Summary Jurisdiction Acts and by the common 
law. Bsg. v. 54 L. T. 280 ; 16 Cox, 

G. C. 46. 

Witnesses privileged from Arrest on attend- 
ing Magistrate’s Court.] — A person attending 
before a police magistrate, as a witness, on a 
charge of felony after a remand, is privileged 
from arrest on civil process, eundo, morando et 
redeundo, though he was not under recognizances 
or a summons to appear. Montague v. liarr'ison, 
3 C. B. (N.S.) 292 ; 27 L. J., C. P. k ; 4 Jur. (N.s.) 
29 ; 6 W. R. 43, 

Privilege of Solicitor.] — Disobedience by a 
solicitor to an order of court made against him 
as an officer of the court is a contempt of a 
criminal nature, and an attachment granted to 
enforce compliance with the order of court is 
process of a punitive and disciplinary character ; 
and therefore no privilege from arrest exists or 
can be claimed against the execution of the 
attachment. Privilege from arrest for contempt 
of court, where it otherwise exists, can be claimed 
in respect of attendance as an advocate at a 
police court as well as at any other court, 
although the proceedings at the police court 
consist merely of a preliminary inquiry on a 
charge of felony. F. was a solicitor, and an 
order was made at chambers that he should 
deliver up certain documents and should pay 
the sum of 107. and certain costs. This order 
was made against F. as an officer of the court. 
F. delivered up the documents, but he did not 
pay the sum of 107. or the costs. An order for 
the attachment of F. for contempt of court was 
thereupon made at chambers. F. then paid the 
sum of 107., but he did not pay the costs. He 
was arrested under the attachment, whilst he 
was on his return to his offices from a metropo- 
litan police court, where he had been as advocate 
attending to defend certain persoiis at a pre- 
liminary inquiiT on a cliarge of treason-felony : 
— Held, that he was not entitled to be discharged 
from custody on the ground of privilege from 
arrest, the attachment having been granted for 
a contempt of a criminal nature. Freston^ In re, 


52 L. J., Q. B. ,545 ; 11 Q. B. D. 545 ; 49 L. T. 
290 ; 31 W. R. 804—0. A. 

Binding over Prosecutor and Witnesses to 
Prosecute.]— By 11 & 12 Will. 3, c. 12, and 42' 
Geo. 3, c. 85, offences committed out of Great 
Britain by governors of colonies and officers of 
the government under colour of, or in exercise 
of, their offices, may be prosecuted or inquired of, 
heard and determined in the Queen’s Bench in 
England, either upon information or indictment, 
and the offence may be laid to have been com- 
mitted in Middlesex : — Held, that the power 
conferred upon justices by 11 & 12 Viet. c. 42, 
ss. 2, 17, 20, of binding over the prosecutor and' 
witnesses to prosecute or give evidence against 
any person charged with an indictable offence- 
committed on land beyond the sea, at the next- 
court of oyer and terminer or gaol delivery, 
extends to cases where the offence is one of those 
specified in 42 Geo. 3, c. 85, and that the descrip- 
tion “court of oyer and terminer” in 11 & 12 
A^ict. c. 32, s. 20, applies to the Court of Queen's 
Bench. Beg. v. JSyre, 9 B. k S. 329 ; 37 L. J.. 
M. C. 159; L. R. 3 Q. B. 487; 18 L. T. 511 ; 16 
AAh R. 754; 11 Cox, 0. C. 162. 

Charge dismissed — Binding Prosecutor over 
under Vexatious Indictments Act.] — AVhere a 
prosecutor bona fide prefers before a justice, and. 
within his jurisdiction, a charge or complaint in 
respect of an offence within the A^exatioiis In- 
dictments Act, 1859, and the justice dismisses it^ 
for want of evidence, such dismissal is equivalent 
to a refusal to commit, and the prosecutor is 
entitled to require the justice to take his recog- 
nizance to |)roseciite the charge or complaint by 
wav of indictment. Beg. v. London CorporaMon, 
54 L. T. 646 ; 16 Cox, C' C. 77 ; 50 J. P. 711. 

Taking Recognizances.] — A magistrate, if he 
refuses to commit or bail the person charged, is 
bound under 22 & 23 Viet. c. 17. s. 2, to take the 
recognizance of the prosecutor, if the information 
discloses any of the offences mentioned in the 
statute ; but he has a discretion to refuse if no 
indictable offence is disclosed. Wason, Ex parte 
38 L. J., Q. B. 302 ; L. R. 4 Q. B. 573 ; 17 AY. R. 
881. 

AA^here, therefore, the offence charged is that 
of conspiracy, by three persons, two of whom are 
members of the House of Lords, to deceive the 
house, and so to prevent the due course of justice 
and injure and prejudice a third person, by 
making statements in the house which they’" 
knew to he false, the magistrate is right in 
refusing to take any proceedings ; as members of 
either house of parliament, are not civilly or 
criminally liable for any statements made in the. 
house, nor for a conspiracy to make such state- 
ments. It). 


5. Detention of Parties. 

Not without Charge.] — Magistrates have no- 
authority to detain a person known to tliern till 
some other person makes a charge against him. 
Before they detain a known person, they should 
have a charge actually made. Bex v. Biriiie, 5 
Car. k P.' 206 ; 1 M. & Rob, 160. 

Reasonable Time.] — An action will lie against 
a magistrate for committing a party charged 
with felony for re-examination for an unreason- 
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able time, but witlioiit auy improper motive. 
JDffvis V. C((j)j)er^ 10 B. & C. 28 ; 5 M. & 'Ey. 53 ; 

4 Car. & P. 134 ; 8 L. J. (O.S.) M. C. 67. 

A party was takeu before a magistrate, and 
by him committed for further esamihation, on 
a charge of felony, in unlawfully cutting trees ; 
— Held, that tliis was no excess of jurisdiction, 
though it did not appear that the amount of 
the injury exceeded 20,s‘., as is required to con- 
stitute the offence of felony by 7 Geo. 4, c. SO, 

.s. 19. C'air v. ^lountuin, 1 Scott (N.k.) 132 ; 1 
Man. & G. 257 ; 9 L. J., M. 0. 90._ 

The reasonableness of the period of commit- 
ment for examination is a question for the jury. 
IK 

A. was apprehended by an excise officer and 
two constables for working an illicit still. He 
■was taken to the police-office, and left in custody 
there while the excise officer endeavoured to find 
.a magistrate to take the charge. Several magis- 
trates declined to hear it, and he was detained in 
custody two days, -when a magistrate was at 
length found to hear the case. He was convicted 
■of the offence iiiuler 7 & 8 Geo. 4, c. 53, and fined 
SOL There was no information or conviction, 
but a warrant of commitment was made out, A. 
having failed to pey the fine. On motion by him 
to be discharged, the court of session held the 
■conviction to be bad, on the ground that the 
justice had no jurisdiction, as it w-as only in cases 
•of summary or immediate arrest that the excise 
officer could proceed as he had done : — Held, 
first, that the detention at the police-office was 
reasonable. Evans x, 2H.oiifihlaii,-k Maco. H.L. 
•84 ; 7 Jur. (N.S.) 1253 ; 4 L. T. 31. 

Held, secondly, that the justices had juris- | 
diction. Ih, 1 

Held, thirdly, that there was no necessity for 
an information, as the arrest was an immediate 
.arrest. Ih. 

Effect on Conviction.] — The 8 & 9 Yict. 

-c. 87 (Smuggling Act), s. 58, enacted (for the 
purpo.se of giving time to prepare informations, 
<ionyictions, &c.), that when any person shall 
have been detained by an officer for any offence 
.against this or any other act relating to the cus- 
toms, and shall have been taken before a justice, 
if it appear to such justice that there is cause to 
detain, he is thereby authorised and required to 
order such person to be detained a reasonable 
time, and at the expiration of such time to be 
brought before any twm justices, who are thereby 
authorised and required finally to hear and 
determine the matter ; — Held, that although the 
justice detains for an unreasonable time, if the 
■offender is then brought before two justices, and 
convicted, the conviction is still valid, the juris- 
diction to convict depending on s. 50, and not 
being affected by the improper proceeding under 
s. 5S. Va?i BnT.cn, In re, 9 Q. B. 669 ; 16 L. J., 
M.C. 4. 

Belaying to hear Case.] — Two constables, on 
a Monday morning wmre taking the plaintiff 
before a magistrate, on a charge of misconduct, 
when they met the magistrate, who desired them 
to take the plaintiff back to the lock-up, and 
bring him up for examination on the Tuesday. 
They did so, when the magistrate fined him 11. : 
— Held, that the magistrate wms liable to an 
action of trespas.s for sending the plaintiff back 
to the lock-up ; and that it was the duty of the 
magistrate cither to have gone into the case on 
the Monday, or to have desired that the plaintiff 


should be taken before another magistrate. 
Edwards v. Ferris, 7 Car. & P. 542, 

, G., licensed to sell tobacco in his house in the 
city of H., was found hawking mid selling at a 
public-house in the county division of T., four 
miles distant, and was arrested and conveyed 
before justices at N. next day, but as no justices 
were then sitting he was, on his own recognizance, 
remitted to justices who sat in T., seveti clays 
after the offence, and was convicted. G. objected 
to the jurisdiction, as the justices were not acting 
forthwith, nor near the place \c-ithiii 5 k 6 Viet, 
c. 93, s. 13 Held, that whether G. was illegally 
arrested and detained or not, the justices of T. 
having jurisdiction, and he being chaiged before 
them, tiie conviction was valid. Gray v. Ons- 
toms Chnimlssloners, 48 J. P. 343. 

Pending Distress Warrant.] — ^^Vhere a person 
was convicted under 13 Geo. 3, c. 80, s. 4, and. a 
warrant issued to levy the penalty on his goods, 
the magistrate might order him verbally to be 
kept in" custody until a return was made on the 
warrant. Stili v. Walls. 6 Esp. 36 ; 7 East, 
533. 

6. Waerants. 

Search. Warrant.] — A search warrant by which 
a party is arrested, must be founded on an infor- 
mation which discloses a charge of felony, or 
contains a statement of facts from which it may 
fairly be inferred that a felony has been com- 
mitted. jll Donald v. Bulicer, 13 Ir. C. L. R. 
549 ; 11 L. T. 27. 

A justice of the peace has jurisdiction to i.ssue 
a search warrant for stolen goods, although the 
sworn information on which the application for 
the warrant is made does not allege that a 
larceny has been committed, if the fair intend- 
ment of the allegations made in the information 
is that the informant has reasonable grounds to 
suspect, and does suspect, tliat a larceny has 
been committed. Jones v. German, 66 L. J., 
Q. B. 281 ; [1897] 1 Q. B. 874 ; 76 L. T. 136 ; 
45 W. R. 278 ; 18 Cox, G. C. 497 ; 61 J. P. 180 
— C.A. 

A secretary of state is not a conservator or a 
justice of the peace under 24 Geo. 2, c. 44, and 
has no jurisdiction to grant a warrant to break 
open doors to search for libellous papers ; and 
such a warrant is illegal and void. Entloh v. 
Carrington, 2 Wils. 275. 

A mandamus will not be granted to compel 
the justice who signs a search warrant to protluce 
the informations on which it was issued, and to 
permit a copy of them to be taken on the ground 
that there was no real ground for suspicion, and 
that the applicant believed that whoever swore 
the information was actuated bv malice and ill- 
will. Beg. V. Browne, 4 Cox, G."' 0. 1. 

Licensed Premises.] — Complaint having 

been made under s. 11 of the Betting PTonse 
Act, 1853, a search warrant was issued there- 
under, and certain licensed premises searched 
by the police : — Held, that the justices had 
jurisdiction to issue the warrant in respect of 
licensed premises: and that the powers of the 
police under such warrant were not restricted by 
the words of. the section, “all such persons 
found therein,” to all such persons as were 
actually engaged in contravening the Betting 
House Act, or in aiding and abetting the contra- 
vention thereof. Anderson v. Uume, 46 J. P. 
825. 
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Distress "Warrajits—Eecovery of Eates.]— The 

Summary Jurisdiction Act, 1879 (42 & 43 Yict, 
€. 49), does not affect or apply to proceedings 
for the recovery of poor-rates and other rates 
recoverable in the same manner as poor-rates; 
and a distress warrant in respect of such rates 
may be issued as before the act. Reg. v. Rnae, 
49 L. J., M. C, 49 ; 5 Q. B. B. 300 : 42 L. T. 439 ; 
28 W. E. 615 ; 44 J. P. 248. ' 

— To Levy on Overseers.]— Upon an appli- 
cation to justices under 11 & 12 Viet. c. 91, s. 9, 
to issue their warrant to levy the amount due 
from the assistant overseer of a parish, the 
evidence prescribed by the above section was 
adduced, but the justices refused to treat the 
certificate of the treasurer as conclusive, and 
allowed the overseer to prove payments made by 
him between the date of the certificate of the 
auditor and that of the treasurer Held, that 
in issuing their distress warrant, the justices had 
not a mere ministerial act to peiform, and were 
right, as the section made the treasurer’s certifi- 
cate prima facie, but not conclusive, evidence. 
Reg. V. Fordham, 42 L. J., M. C. 153 ; L. E. 
S Q. B. 501 ; 22 W. E. 85. 

The adjudication of magistrates, under 50 Geo. 
3, c. 49, s. 1, upon the accounts of church- 
wardens and overseers rendered by them at the 
expiration of their office, is in the nature of an 
award, and cannot be reopened by those magis- 
trates for the purpose of correcting a supposed 
mistake in the settlement of the accounts. 
Rarrom v. Zmootnhe, 6 N. & M. 330 ; 5 A. & E. 
589 ; 1 H. & W. 457. 

Where magistrates are empowered to settle 
and allow the accounts of a public officer, and 
in case of a neglect or refusal by such officer, for 
fourteen days after the allowance, to pay over 
the balance found to be due from him, arc 
directed, upon application of the parties 
interested, to issue a distress warrant for such 
balance, — they cannot, after issuing a warrant 
in conformity with the power given to them, 
but before execution of it, order that the execu- 
tion be suspended, on the ground of an error in 
the settlement of the accounts, unless the parties 
interested consent to such suspension. Jh. 

— — Public Health.] — Where the proceedings 
under the Public Health Act, 11 & 12 Viet. c. 63, 
are regular, the local inspectors are entitled to a 
distress warrant from the justices for the pay- 
ment of money required for carrying out in the 
district the provisions of the act. Reg. v. South- 
am 2 )ton JJ.. 18 Jur. 494 ; 2 W. E, 231*. 

Discretion.] — On an application to a 

justice, under 35 Geo. 3, c. 101, s. 3, to issue a 
warrant of distress for non-payment of charges 
incurred by the suspension of an order of 
removal where the charges arc under 20Z., the 
justice cannot inquire into the propriety of the 
•order, but is bound to enforce it by issuing his 
’Warrant. Reg. v. I/igghi.son, 8 Jur. *(N.S.) 1176. 

Under two local acts, by which the rates of a 
parish wore I’cgulated, an appeal was given 
against any rate to the next quarter sessions, 
and it was to be enforced by summons before 
two justices, who were to order the payment, 
and (if necessary) grant a warrant of distress, if 
the person summoned “ did not prove to them 
that ho was not chargeable with or liable to pay 
such rate ” : — Held, that this only gave the 
justices a power similar to that in enforcing a 


poor-rate, and that they had no jurisdiction to 
inquire into the validity of a rate, good on the 
face of it, and that they had, no jurisdiction to 
determine anything in a summary way, so as to 
give power to state a case. May, F,e parte, 2 
B. & B. 426 ; 31 L. J., M. C. 161. 

_ Where, by an act, power is conferred upon 
justices to issue a distress warrant, “ if they 
shall think fit,” they must not refuse to issue it 
merely because they think the act of parliament 
does an injustice in giving such power in the 
particular case. Reg. v. Boteler, 4 B. &; B. 959 ; 
33 L. J., M. C. 10*1 ; 10 Jur. (K.s.) 798 ; 12 
W. E. 46{5. 

Justices refused to issue distress warrants 
against the goods of defendants fined for the 
non-attendance of their children at a board 
school, without affirmative evidence that the 
defendants possessed goods upon which distraint 
could be made : — Held, that the justices were, 
in their discretion, entitled to require affirmative 
evidence that the defendants possessed goods 
prima facie distrainable, and, in the absence of 
it, could not as of right be called upon by the 
prosecution to issue distress warrants, Reg. v. 
Gevouin, 61 L. J., M. C. 43 ; 66 L. T. 264*; 56 
J, P. 358. 

Power of Justices to delay Execution.] 

— Justices, in issuing a distress warrant for the 
recovery of poor-rates, have no power to order 
that there shall be any delay in the execution 
of the warrant. Reg. v. IlanddeiL 7 Q. B. D. 
398. 

Time of Sale — Church Bate.] — The 27 

Geo. 2, c. 2, which directs that in every warrant 
of distress the justice shall limit in such warrant, 
a time of sale, so as such time be not less than 
four days, nor more than eight days, is applicable 
to cases of distress for church rates (except those 
directed against persons called Quakers). Reg. v. 
WUliams, 4 New Bess. Gas. 137 ; 2 Car. & K. 
1001 ; 1 Ben. C. C. 529 ; T. & M. 235 ; 19 L. J., 
M: C. 126 ; 14 Jur. 115. 

Default of Payment — Imprisonment 

under Licensing Act.] — By the Licensing Act, 
1872 (35 (Sc 36 Viet. c. 94), s. 3, a person who 
sells beer without a licence , is liable for a first 
offence to a penalty of oOZ. or imprisonment 
with or without hard labour for a month. By 
s. 51, where a court of summary jurisdiction has 
ordered a distress to be made in default of pay- 
ment of a penalty, the court may order, in 
default of the said sum being paid as directed, 
that the person liable to pay the same shall be 
imprisoned for a period not exceeding six 
months in cases where the penalty amounts to 
50?. B. was convicted before justices for selling 
beer without a licence, and fined oOa*. He 
confessed himself unable to p/ay, arul was fo]'th- 
with committed by the justices to prisou for six 
months without any distress having been made : 
— Held, that the justices had exceeded their 
jurisdiction, inasmuch as the issue of a wo,rrant 
of distress was necessary in all cases to. make 
s. 51 applicable. RroLu/i, Ex parte, 47 Ia J., 
M. C. 108 ; 3 Q. B. B. 545 ; 38 L, T. 682 ; 26 
W. E. 757. 

To Bring up Accused.] —Where an act of 
parliament gives a magistrate jurisdiction over 
an offence, it impliedly gives him power to make 
out a warrant and bring before him any person 


f.iiq'i-ji.! * 




‘ -i L! 


a 


599 JUSTICE OF THE PEACE — Procedure Before. 600 

charged with such ofience. ^ane 'z. iMnen, Uon of ^ ; 5 Q. B. D. 

I Biig. 63 ; 9 Moore, 161 ; 2 L. J. (O.S.) 0. P. ^g. ' ■ ^28 W. K. 539 ; 44 J. P. +89. 

121 ; 27 K. E. 546. 311,4^1... . , . 

. , T7virl<an(*e to SuDPort.l — A warrant issneci by a 

Form of mrraEt.]-A iullcrfouXlTon at 

commanding a constable to apprehend and b » ] ^ criminal ofience, oaimot be snstaiiied 

rjiiris3'oro.s,rK« ztj.. cm,, c. l. k. .n, 

shewing any information on oath upon 

ttewarrant issues. Caudle Y. Seymour, I Q. 7. Obdees. 

889 ; 1 G. & B. +54 ; 10 L. J., M. • • , “Order ” what is— CompenBation — Settlement 

A warrant issued by a IBStin® ^‘■PP , ‘ Z rp_. T^g+ioes 1 The “ settlement ” of com- 

the apprehension of J.N. stated that he ;< d nLSon by two justices for lands taten or 

indicted in the peace ofhce of the count}, am pensarion ^ f nndor ^ 22 of the Lands 

c^mlled the dice of the co-fy ^ Sr /ct 18 5^ not an ‘‘mdev” within 

hend, and “ him in safe custody keep, so that Clauses Act, ift , need not be 

you may hare his body before her ma]esty_s Jems s Act, yy^«\X 7trmatter arising ; 

fnstices of the peace at the nest sessi^s, 5cC. . made \%itli ^ ^xhich “ daraah'es are 

Held, bad, as the words “peace office’ were neither is it n dems.on 

without definite meaning, and did not disolos diiecto t 1 1^ clauses Act, 1843. 


in custody. Ib. ^ or. of roustruinff.1 — The court will make every 

111 order to protect 3 ustices from an ^ vrtfcntnhle intendment in favour of an order of 

SttLTvef Farriugdon, 2 Term Eep. 471. 

6 Ad. & E. 359 ; 0 N. & M. 845 ; o L. J., M. o. _ to Contradict.]— It is competent to 
130. an appellant to shew by evidence that an order 

. J Tint- netiiallv sisfiied on the date wnicii ir 

Conviction upon -Warrant illegally issued.] pUnUhire JJ., 15 L. J., M. C. 50. 

H., a police constable, procured a warrant to be beais. Jug. 

-n :._„ii„ joo.rr.,! i.Ti’fKAnt. n, written iniormation oi __ i tIaac imt nnnear 


n.i a police 

illegally issued without a written information oi oraer is void if it does not appear 

oath, for the arrest of S. upon a charge of assault- ^ junsdic- 

ing and obstructing him in the discharge ot h s ® ° JMcott, 6 Term Eep. 58i . 

duty. Upon such warrant S. was arrested and 5 Ad. & E. 359 ; 6N. & M. 

brought before justices, and was without objection ^d t,oc ^"2/ J’ 

tried-by them and convicted f ^ ^ An'order,'’made by two justices under 5 & 6 

indicted for perjury 1 Viet. c. 54, s. 16, for payment, by way of coutnbu- 

of S., and convicted Held, that H. was proportion of a rent-chai\s:e on a close, 

convicted, notwithstanding that stating ^hat complaint on oath had been 

written information nor oath to justif} the ^ justices, ot the 

of the warrant, and that the 3iistices had 3Uiisdic- _ , matters "iving them jurisdiction to make 

Ln to hear the charge « the warr^^ tSf * folbws : ‘^and now at 

which the accuserUvas brought before the^ .^ this day thl said” (complainant, and the party 

illegal. Meg. v. Sughcf, 48 L. J., M. O. loi , * “appear before us the undersigned 

Q. B. D. 614 ; 40 L. T. 685. jL” and we having examined into the merits 

24 Geo. 2. c. 55, s. 1, by a justice is purely “rtLT&^^ b; contributed by 

ministerial, and the justice who issues the waim^^^ « (ondvhom the order was made) “in 

is responsible for an arrest under it, although it J • " ' ^^c. The order then 

is backed and oxeoutM in a 2 declared the amount of the proportion payable, 

that in which it was ismeA. ClaftY. and ordered payment Held, that the order, upon 

Ex. 395 ; 3 Hew Sess. Gas. 2o3; 17 L. J., M. C. insuffioienp inasmuch as it did 

'®C. was convicted of an assault ou two police tt'lSfof 

constables of the county police of Worcesteishiie ..™^. 2 I L J m! C. 150 ; 18 Q. B. 393 ; 16 

in the execution of their duty, who were appre- 

bending him in the city of "Worcester ™ ^ ^ ^ j .^p a highway must state that 

warrant issued by two justices of and for the °X“™P iL “ of such highway. Moo, 

county of Worcestershire for his commitment to it . IS made upon view 01 s » 

prison for defaultln payment of a fine, but not ’ themselves the amount of 

hacked by any justice of and for the city of ° j respect of duties oast upon 

Worcester. Worcester is a borough having a \^°”^;ippsbf a statute, the parish 

separate commission ot the P®®®® authorities of \V obtained a magistrate's order 
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omitted to specify the nature of the expenses Sealing,]— It is not necessary that an order of 
incurred sufficiently to indicate that they were justices should be sealed with wax. An impres- 
incurred under and by virtue of the provisions sion made in ink with a wooden block in the 
of the statute, but merely contained a reference usual place of a seal is sufficient when the docu- 
to the year of the reign in which, the statute was ment purports to be given under the hands and 
passed Held, that, the order was bad, and that seals of the justices, and is in fact signed and 
a mandamus ought not to issue to enforce it. delivered by them. Meg. v. St. Paul, Co wnti 


Meg. V. Xe7it (Treasurer'), 58 L. J., M. 0. 71 ; 22 Gardeii, 7 Q. B. 232. 

Q. B, D. 603 ; 60 L. T. 426 ; 37 W. R. 619 ; 16 

.Cox, C. C. 583 ; 53 J. P. 279. Signing.! — Justice 


Signing,] — Justices need not sign their chris- 


An order of sessions must adjudge and tian-names at full length to an order of removal, 
determine the matter, and not merely state the Meg. v. WoHlietihury, 7 Q. B. 555 ; 2 New Sess. 
evidence of the case. Mex v. Lvffington, 1 Wils. Cas. 13 ; 14 L. J., M. C. 144 ; 9 Jur. 510. 

74. The signature by the adjudicating justices is 

A magistrate’s order under 17 Geo. 2, c. 5, s. 1, an essential part of their order, and the order 
for the payment of money to a person for appre- cannot be considered as made until it has been 
heiiding vagrants, must be unconditional, and reduced into writing and signed by them. Meg. 
not merely to be paid on the order of the con- v. Flintshire JJ., Mo den, In re,Z D. & L, 537 ; 


, Mex V. Musliwortli, R. & R. 317 ; 1 15 L. J., M. C. 50 ; 10 Jur. 475. 


.Stark. 396. The twenty-four hours within which notice 

* of appeal must be given to the mother of a 

Apprentices.] — The act of justices in bastard child begin to run from the time of the 

■ordering the binding a pauper child apprentice oral adjudication and order of the justices in 
under 56 Geo. 3, c. 139, s. 1, is judicial, and it petty sessions, and not from the time of the 
must therefore appear on the face of the order formal drawing up and signature thereof, John- 
that the justices made it within their jurisdic- son, Ex parte, 3 B. &; S. 947 ; 32 L. J., M. G. 193 
tion, M.eg. v. St. George, Blonmshurg, 4 El. & Bl. 9 Jur. (N.S.) 1128 ; 8 L. T. 275 ; 11 W. R. 620. 
520 ; 3 C. L. R. 550 ; '24 L. J., M. C. 49 ; 1 Jur. A party having been rated to a church-rate, 
.(N.S.) 231 ; 3 W. R. 170. and refused to pay, a complaint was made before 

So, for binding a parish apprentice, under 43 justices and duly heard, and on the 6th of Aiay 
Eliz. c. 2, it must appear on the face of the a verbal order was made for payment by him of 
allowance of the justices that they were, at the the amount of the rate and costs. This order 


time of granting it, acting within their jurisdic- 
tion. Staverton Orei'steei's v. AskhwHon Over- 


was not formally drawn up till some days after- 
wards. On the 7th a minute of the order was 


.wers, 4 El. & Bl. 526 ; 3 C. L. R. 562 ; 24 L. J., served upon him, and he refused to pay. After 


M. C. 53; I Jur. (N.S.) 233 ; 3 W. R. 173. 


such refusal the order was formally drawn up. 


An order of a justice for discharging a servant dated the 6th of May, and a warrant issued by 
■from her master’s service under 5 Eliz. c. 4, was the justices, dated the same day, which was not 


void, and not merely voidable, because it did not executed until October, when a cart was seized 
.appear on the order itself that she was a “ servant for the distress. It did not appear whether the 
in husbandry.” Mex v. Iluloott, supra, col. 600. warrant was drawn up before or after the order 

dated the 6th of May, nor did it recite the order : 

Order of Petty Sessions Affirmed on Appeal to — Held, that it was not necessary before issuing 
*Q,uarter Sessions — Order of Quarter Sessions the wurrant that an order should have been 
Quashed on Certiorari.] — An order made in formally drawn up under hand and seal, but that 
petty sessions is not affected by the quashing on the pronouncing of the order on the 6th and the 
certiorari of an affirming order by quarter service of the minute of the order on the 7th 


Sujfolh County Lunatic Asylum v. were sufficient to justify the issuing of the war- 


SUm Union,'!^ L. T. 494; 45 W. R. 620; 61 rant, and that the non-recital of the order in 


J.P. 328. 


Order or Conviction.' 


the warrant, and that it had issued subsequently 
to the disobedience of the order, being all only 
-An instrument in which matters of form, the justices were entitled to the 


a magistrate states that a party was brought protection of 11 & 12 Viet. c. 44, s. 1. Matt -^. 
before him, and is to be punished in pursuance of Parhiiuon, 20 L. J., M. C. 208. 
an act of parliament, is a conviction and not an 


•order. Gray, Ex fparte, 1 New Sess. Gas. 354 : 
■8 Jur. 1049. 


Absence of Party.] — No order can be made in 


Correcting.] — J ustices may supersede their own 
order when improvidently made. Mex v. Kor- 
folh JJ., 1 D. & R. 69 ; 5 B. & Ahl. 485. 

If two orders are made by mistake at the sit- 


the absence of the party whose interests are to tings of magistrates, it is competent to them at 
be affected by it. Meg. v. Totnes Union, 2 New the time to declare which is the right one. 


Sess. Cas. 82 ; 14 L. J., M. C. 148. Willdns v. IIemswo7'th, 3 N. & P. 55 ; 7 A. & E. 

807 ; 1 W. W. & H. 10 ; 7 L. J., M. C. 28 ; 2 Jur. 
Void in Part.] — An order may be good in part, 94, 301. 

id void for the residue; the court directed an An order by two justices, described therein as 
der to be confirmed where good, and quashed “acting in and for the county of 8.” for the 


•■and void for the residue; the court directed an 
■order to be confirmed where good, and quashed 


where defective. Mex v. Fox, 6 'I’erm Rep, 148. removal of a pauper from B. in that county to 
An order of justices, bad in part, may be PL, also in that county, was on the same day 


-enforced as to the good part, ]n*ovided that, on suspended by them in consequence of the illness 
the face of the order, the two parts are clearly of the pauper. On his death a second order was 
^separable ; and it is not necessary in such a case made, by indorsement on the first, by two ot]-icr 
to quash the bad part of the order before enforc- justices, for the payment, by the parish officers 
ing the residue. Coley, Ex parte, 2 L. M. P. of H,,of the expenses incurred by the suspension 
130 ; 15 Jur. 128. S, C., nom. Meg. v. Green, 20 of the first order. In this order the justices 
L. J., M. 0. 168. described themselves as acting “ for the borough 
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of B/’ This order contained no statement, in 
the margin or the body, of the particular locality 
in ■vvliicli the justices were sitting, inc last- 
mentioned order having bcen^ brought up by 
certiorari, the court amended it, without costs, 
under 12 & 18 Yict. c. do, s. 7, by altering the 
words “ for the borough of B.” to ‘‘ m andfoi the 
borough of B.” ; holding that there wein necev,- 
saiily sufficient grounds in ^ proof before the 
justices, sitting in their judicial capacity, of tire 
locality in which they were sitting, to have 
allowed of their drawing 
amended. Bey. v. Jleningley, 1 ^ p’ 1 

28 L. J., M. 0. 107 ; 5 Jur. (iT.S.) 626 ; < \V . h. | 
413. 

The justices at sessions may alter their judg- 
ment ciuring the continuance of the sessions. 
Be,v V. Leieesfen-Jilre 1 M. & S. 442; 14 

. XT ^ 

An order of affiliation omitted to state that the 
mother’s residence was within the petty sessional 
division ; but the summons, a copy of which was 
in evidence before the justices, alleged this fact, 
which was not otherwise proved Held, that 
the justices had sufficient grounds before them 
to have drawn up the order without the omission, 
and that on a certiorari to quash the order the 
court might, therefore, amend it Bey v. 
IliqJuim, 7 El. & Bl. 557 ; 2G L. J., M. C. 116 : 3 
Jur. (N.S.) 691 ; 5 W. B. 507. 


itself, for the object of the evidence was only to- 
prove notice of the order, which notice the copy 
was, and, therefore, notice to produce it was. 
unnecessary. Ih. 


Effect in Evidence — ^Eepair of Highway 
Eoiiudaries.]-By 3-1 Geo. 3, e. (U, where the 
bomidarv of two parishes lay along the centre of 
a highway, iasticos wore empowered on lufovma- 

tionof thofact to summon the suvreyorR ot the 


respective })arishes to hear ^parties and then 
witnesses, and finally determine the inattci 3 


Delegating Powers.]— Justices at_ sessions 
appointed a committee of twelve magistrates to 
inspect the state of a count}'’ bridge, and to maKe 
any new contract for repairing or rebuilding, 
to be executed by the clerk of the peace on 
behalf of the county ; afterwards they made an 
order, adopting a contract for rebuilding pro- 
posed by the committee, and directed it to he 
prepared by the clerk of the peace, which con- 
tract having afterwards been executed hy the 
clerk, the justices at a subsequent sessions con- 
firmed all the resolutions of the committee, and 
ordered the clerk to perform their directions in 
respect to the contract ; the acts of the com- 
mittee so confirmed are the acts of the sessions, 
and the authority given to the committee, and exer- 
cised by them, is not such a delegation of power 
by the sessions as will invalidate their orders. 
Bex GlcimorgamMre J7., 5 Term Rep. 279. 


order apportioning the highway between the 
parishes for the purpose of repair, by an order, 
Hie justices recited an information laid hetore 
them that one side of a highway was in and 
repairable hy parish PT., and the otlier side in 
and repairable hy parish W., praying an appor- 
lioiiinent : that they had summoned the sui- 
veyurs, who attended, and that they had 
examined witnesses, and they ordered that the 
hiffiiway should be apportioned between H. ancL 
I A\h, dividing it by a transverse line. ^ Hie order 
! contained no direct finding that the sides of the 
highway were respectively in H- b biit the 
stiitiitc‘form was correctly 
indictment for non-repair of the pait allotted 

E-X. ; Held, that the justices must be taken to- 

have considered the question whether or not part 
of the highway was in H., and to have decided, 
by their order that it was ; aiul that the tact 
could not be questioned on the trial of an indict- 
ment, the subject-matter being _within the 
jurisdiction of the justices, and their findii^ of 
the fact conclusive. Beg. v. v 

880 ; 2 New Sess. Oas. 117 ; 14 L. J., M. C. 1h ; 
9 Jur. 1075. 


Proof of Service.]— An order of sessions on the 
dismissal of an appeal against a poor-rate, that 
the appellant shall pay costs “Immediately upon 
service of this order or a true copy thereof, is 
valid ; for the order is a judgment^ of the sessions, 
and, therefore, service of the original, or produc- 
tion of it on service of a copy, cannot he required. 
Be(f. V. Morflocli>^ 7 Q. B. 469 ; 14 L. J., M. 0. 
153 ; 9 Jur. 621, 

On an indictment for disobeying such order, 
with an averment that a true copy of the order 
was served on the defendants, and they had 
notice of the order, and of the contents thereof, 
the prosecutors produced in court the minute- 
book of the sessions in which the order was 
entered, and a copy of the order on parchment, 
which was an authentic extract of the minutes, 
and they offei*ed parol evidence that a true copy 
of the order was served on the defendants, and 
the contents of the parchment at the same time 
read over to them:— Held, that (whether the 
parchment was original or not) parol evidence 
as to the copy served was admissible, without 
notice to the defendants to produce the copy 


Adjudication that Street is a Highway.] 

— An application to justices by a local board, 
under the Public Health Act, 18/5, for the 
recovery of a exx>enses ^ or 

sewering a street from the owner of jxicniises. 
abutting thereon, was dismissed b}’’ the justices, 
on the “ground that the street was a highway 
repairable by the inhabitants at. large. Ihe local 
board some years afterwards made an apxffica- 
tion against the same person for the recoveiy of 
a proportion of paving expenses subsequently 
incurred in respect of the same street, ^and a. 
stipendiary magistrate made an order for the 
payment of such expenses : — Held, that the- 
adjudication of the justices that the street Tvas a 
highway repairable by the inhabitants at large- 
on the first application was beyond the jurisdic- 
tion of such justices, which was only to make or' 
refuse the oi’der for the expenses claimed, and 
that, therefore, such adjudication on the first 
application did not estop the local board froin 
claiming the expenses they claimed on the second 
application, and consequently that the magistrate 
might make the order which he made for their 
payment. Beg. v. IBifehms, 50 L. J., M. C. 35 ; 
6 Q. B. D. 300 ; 44 L. T. 364 ; 29 W. R. 724 ; 45. 
J. P.504— 0. A. 


Awarding Damages. ]— W. was injured b}- 

the furious driving of the defendants’ servant.. 
The driver was summoned by the police, and W. 
attended as a witness. The driver was fined, 
and was ordered by the magistrate to pay to W. 
52. by way of compensation under the provisions 
of 6 & 7 Viet. c. 86, s. 28. .He was asked by the 
I magistrate if that sum would compensate him, 
j and he said it wmuld not, but nevei'theless he 
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took it. ^ 111 a siibseqiieiit action for damages by 
W. against the driTer’s employers : — Held, that 
the^ order of the magistrate was" a bar to the 
action, inasmuch as W. must be taken to have 
accepted the 51. in full satisfaction of his claims 
in respect of his injuries. Wright v. Londim 
Gemral OmmiJms Oo.^ W) L. j., Q. B. 429: 
2 Q. B. D. 271 ; 36 L. T. 590 ; 25 W. B. 647. 

Enforcement of Order — Order to pay Costs — 
Befanlt of Distress— Order for Committal.]— B. 

preferred an information against a company for 
not keeping a register of members. The cliarge 
was dismissed and B. was ordered to pay costs, 
but made default, and in default of distress, on 
a judgment summons, upon proof of means, an 
order was made against him for committal : — 
Held, that s. 47 of the Summary Jurisdiction 
Act, 1879, applied, and that the order for com- 
mittal was rightly made. The fact that at the 
date of the hearing of the information the com- 
pany was in voluntary liquidation, that before 
the date of the order for commitment the liqui- 
dators had been removed and no others were 
appointed, did not invalidate the order of com- 
mittal. Ileq. V. London. (JA/v/^jr), Boater^ Bw 
jmrte, 63 L. J., M. C. 29 ; [1893] 2 Q. B. 146 : 
5 R. 554 ; 57 J. P. 633. 

Vaccination.] — Sect. 6 of the Summary 

Jurisdiction Act, 1879, repeals s. 18 of the Sum- 
mary Jurisdiction Act, 1848, only so far as the 
latter gives justices jurisdiction to enforce by 
distress and imprisonment an order directing 
the payment of money when such order was 
made on a complaint that a sum of money was 
claimed to be due. W. was summoned under 
s. 31 of the Vaccination Act, 1867, to shew cause 
why he should, not have his child vaccinated, 
and an order was made on the summons direct- 
ing that he should have the child vaccinated 
within a given time, and also directing that he 
should pay the costs of the order, and on bis 
failure to do so that there should be distress, 
and in default of distress he should be imprisoned. 
On certiorari to quash this order : — Held, that it 
was good under s. 18 of the Summary Jurisdic- 
tion Act, 1848. Beg. v. Burrows, Wilson, Ex 
parte, 77 L. T. 338 ; 46 VV. R. 29 ; 61 J. P. 724. 

8. Convictions. 
a. Effect and Nature. 

Quashing at Sessions.] — Justices in quarter 
sessions, having by an order good on the face of 
it quashed a conviction made under 12 & 13 Viet, 
c. 92, s. 8, there was a conflict of evidence as to 
whether the conviction was quashed on a point 
of form, but it appeared that the order was 
made after hearing the opening statement of the 
counsel for the respondent : — Held, that the 
court could not quash the order. Beg. v. Colam, 
26 L. T. 561 ; 20 W. B. 331. 

Matter of Form.] — Quashing a conviction 

on a penal statute, for mere matter of form at 
sessions, is not an acquittal of the defendant, 
so as to conclude the case against any further 
inquiry in the Court of K. B. Rex v. Rldr/way, 
1 I). & B. 132 ; 5 B. & Aid. 527 ; 1 L. J.'(o.S.) 
K. B. 53. 

Amending at Sessions.] — ^W. was convicted by 
justices for sending a diseased cow by railway, 


and fined 207., and the clerk, in drawing up con- 
viction, inserted a clause, that in default of pay- 
ment, AV. be imprisoned for three months. W. 
appealed to quarter sessions, the grounds of 
appeal being, that the justices had iio power to 
order imprisonment for more than two months, 
and the respondents asked the quarter sessions- 
to amend the conviction and insert two months,, 
which was done : — Held, that the quarter sessions, 
under 12 &: 13 Viet. c. 45, s. 7, if satisfied that the 
word “three ’’had been inserted by mistake, had 
power to direct the amendment. Reg. y. Walker,, 

45 J.P. 682. 

Defect in — ^Right of Justices to substitute 
Fresh Conviction.] — ^^Vhen justices have con- 
victed for an offence nnknown to the law, and 
have returned the conviction, to the clerk of the 
peace, the court will allow a rule for a certiorari 
to go, notwithstanding that the justices in shew- 
ing cause against such rule return a corrected 
record of the conviction, shewing such conviction 
to have been properly made. Austin, Ex 'parte, 
50 L. J., M. C. 8 ; 44 L. T. 102 ; 45 J. P. 302. 

-- — Before Filing with Clerk of the Peace.] 

— K. \yas charged with opening his premises for 
sale of intoxicating liquors on Sunday within 
the prohibited hours, and was convicted and 
fined 5?., and also 13,s*. 6f7. for costs. The convic- 
tion, when drawn up, contained no clause of 
distress, but ordered imprisoimient in default 
of payment. Semble, the justices might draw 
up a fresh conviction containing the clause of 
distress, any time before filing it with the clerk 
of the peace. Kenyon, Ex pa rte, 45 J. P. 303. 

After Filing with Clerk of the Peace.] — 

Magistrates drew up a conviction and returned it 
to the clerk of the peace, and an action being’ 
brought againjst them, they put in the conviction 
returned (which was open to some formal objec- 
tions) and also another conviction drawn up 
afterwards in a more formal shape. Semble, 
that there was no impropriety in their doing so.. 
Selioood V. Mount, 9 Car. & P. 75. 

Change of Opinion.] — Two justices convicted 
A. of trespass in pursuit of game. B. was after- 
wards charged with the same offence, and 
acquitted by two of the magistrates who decided 
the former case and a third. The former con- 
viction was then reversed by two of the three 
justices. Ho conviction having been drawn up : 
— Held, that there was a locus poenitentiEe in 
the justices, which the}" took advantage of when 
they changed their opinion. Jones v. Williams,. 

46 L. J., M. C. 270 ; 36 L. T. 559. 

Validity — Offence not known to the Law.] — 

A conviction is bad where the charge does not 
in terms shew a legal offence, although the 
meaning of the charge was understood "by the- 
party charged, and was in a form used time out 
of mind in the court before which the party was 
so charged. LLphlns, Ex parte, 61 L. J., Q. B. 
240 ; 66 L. T. 53 ; 17 Cox, C. C. 414 ; 56 J. P. 
262. 

Warrant illegally issued,] — H., a police 

constable, procured a warrant to be illegally 
issued, without a written information or oath, 
for the arrest of S., upon a charge of “assaulting 
and obstructing him, H., in the discharge of his. 
duty.” Upon such warrant S. was arrested and 
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— — Excess.] — A conviction by two justices 
under 17 Geo. 2, c. 38, upon complaint of the : 
•overseers of a parish against the late overseer for ; 
refusing and neglecting to deliver over to them ^ 
a certain book belonging to the parish, convicting 
him of the offence, and adjudging that “ he 
•should be committed to the common gaol, to be 
safely kept until he should have yielded up all 
and every the books concerning his office of 
•overseer, belonging to the parish,” is void as to 
the adjudication respecting the imprisonment, 
for excess, the same extending beyond what was 
previously required of the person convicted ; 
and a warrant of commitment founded on this 
•conviction, and directing the gaoler to keep him, 
in the terms of the adjudication, is void in toto. 
Groomer. Forrester^ h M. & S. 31 ■1 ; 17 E. E. 
333. 

A judgment upon a conviction, to be impri- 
soned for a month, to ask pardon and advertise 
it, 'is void. Rex v. Collier^ 1 Wils. 332. 

Collusion — Certificate, effect of.] — Where a 
maltster had by collusion, and for the purpose of 
exonerating himself from penalties under the 
revenue laws, procured a conviction of one of his 
servants, for the same offence which he had him- 
self committed, and a certificate of two justices, 
which operated as a discharge of himself, the 
court, upon certiorari, quashed the conviction. 
Ref!. V. GiUyard, 12 Q. B. 527 ; 17 L. J., M. C. 
1{'>3 j 12 Jur. (> 00 . 

Award and Distribution of Penalties.] — AVhere 
justices are required by a penal, statute to distri- 
bute the penalty on conviction among certain 
persons according to their discretion, an adjudica- 
tion that the forfeiture “ be disposed of as the 
law directs,” is bad, and the court will quash 
the conviction. Rex v. I)hrif)sey, 2 Term Eep. 
■96. 

The 42 Geo. 3, c. 119, against illegal lotteries, 
■directing the penalty to be distributed, one- 
third to the king, one-third to the informer, and 
one-third to “ the person apprehending or 
securing the offender,” a conviction directing the 
penalty to be distributed a,s the “ law directs,” 
wnthout ascertaining to whom the last third is to 
be paid (the person being uncertain), was bad. 
Rex V. Seale, 8 East, 568. 

In summary convictions by justices of the 
peace, if any discretionary power is reserved to 
the justices relative to the application of the 
penalty, the conviction should shew in what 
manner they have exercised it ; but where the 
.application of the penalty is fixed by law, it is 
enough to say that they award the penalty to be 
.applied as the law directs. Bootliroyd, In re, 2 
New Sess. Cas. 251 ; 15 M. & W. 1 ; 15 L. J., 
M. G. 57 ; 10 Jur. 117. 

A conviction, adjudging a distribution of part 
■of a forfeiture (which a statute says shall be 
paid to the overseers of the poor of the parish, 
iov the use of the poor of the parish) to the over- 
seers of the poor of a township, cannot be 
supported. Rex v. Priest, 6 Term Eep. 538. 

"^Tiere, in a conviction, the evidence stated 
that a theatre was in the parish of Lambeth, and 
the adjudication of the penalty was to the poor 
•of the parish of St. Mary, Lambeth : — Held, to 
be no variance, it not appearing that there were 
two distinct parishes so named. Rex v. GUmop, 
4 B. &:Ald. 616. 

An adjudication by police magistrates, under 
12 Geo. 2, c. 28, that the forfeiture shall be distri- 
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buted as that act directs, i.e. one-third to the 
informer and the rest to the poor of the parish 
is good, notwithstanding the 32 Geo. 2, c. 53, s. 5, 
directs penalties levied before them, except the 
informer’s share, to be paid to an officer appointed 
by that statute ; for it presupposes a conviction 
under the old act. Rex v. Liston, 5 Term Eep. 
338. 

A conviction following the form given in 39 
Geo. 3, c. 79, s, 15, -was sufficient, though the 
name of the informer (to whom, by the statute, 
half the penalty imposed is payable) nowhere 
appeared therein. Reg. v. Johnson, 2 New Sess. 
Gas. 170 ; 8 Q. B. 102 ; 15 L. J., M. G. 7 ; 9 Jur. 
1010. 

A conviction under 3 Geo. 4, c. 126, s. 41, 
adjudged that “ B. had forfeited for the said 
offence 2,1. 2s.'' : — Held, that it was not necessary 
that payment of the penalty should be adjudged. 
Barnes v. White, 1 C. B. 192 ; 1 New Sess. Gas. 
504 ; 14 L. J., M. C. 65 ; 9 Jur. 181. 

The 9 Geo. 4, c. 31, s, 27, directed that a fine 
which may be imposed by the convicting justices 
for the offence against that act shall be paid to 
some one of the overseers of the poor, or to some 
other officer of the parish, in which the offence 
was committed, to be by such overseer or officer 
paid over to the use of the general rate of the 
county in which such parish shall be situate : — 
Held, that a conviction, which directed the fine 
to “ be paid to the treasurer of the county of C., 
in which the offence was committed, to be by 
him applied according to the direction of the 
statute in such case made and provided,” was 
bad. Chadduch v. Wilhradiani, 3 New Sess. Gas. 
227 ; 5 G. B. 645 ; 17 L. J., M. G. 79 ; 12 Jur. 
136. 

A conviction under 1 &; 2 Will. 4, c. 32, directing 
the whole penalty to be paid to the overseer, to 
be by him applied according to law, is bad. 
Grith'th v. Barries, 2 M. & W. 335 ; 6 L. J., M. G. 
29. 

A conviction for killing a pheasant contrary to 
1 & 2 Will. 4, c. 32, s. 3, following the form in 
schedule (I 2) to 11 & 12 Viet. c. 43, adjudged 
the offender to forfeit and pay a penalty, “ to be 
paid and applied according to law.” By 1 & 2 
Will. 4, c. 32, s. 37, and by 5 & 6 Will. 4, c. 20, 
the penalty is directed to be paid, one-half to the 
informer and one-half to some one of the over- 
seers of the poor, or to some other officer (as the 
convicting justice or justices may direct) of the 
parish in which the offence shall have been com- 
mitted : — Held, that the conviction was sufficient 
by virtue of 11 & 12 Viet. c. 43, ss. 17, 32, being 
in the form given by the schedule referred to in . 
s. 17, though it did not in terms distribute the 
penalty, nor name the informer or the overseer 
to whom the penalty was to be paid. Bey. v. 
Hyde, 7 El. & Bl. 859, n. ; 21 L. J., M. C. 94 ; 16 
Jiir. 337. 

Borough Justices or County Treasurer.] — 

In the borough of 0., a borough having a separate 
commission of the peace, it is provided by a local 
act that any penalty recovered upon the informa- 
tion or complaint of any peace officer or constable 
within the borough is to be paid by the treasurer 
and carried to the borough fund or to the police 
superannuation fund, as the corporation may 
decide. In an action by the treasurer of the 
county of L. to enforce the provisions of 11 & 12 
Viet. c. 43 (Jervis’s Act), s. 31 : — Held, that the 
effect of the provisions in the local act was, so 
far as the borough of 0. w^as concerned, to repeal 
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the provisions of the general act and that 
penalties imposed by the borough justices for 
offences against the general law under statutes 
containing no directions as to the application of 
the penalties, were payable to the' treasurer of 
the borough. Aluon ,v. Charlesiaorth, 49 J. P. 
294. 

Committal on Nonpayment.] — The justices 
need not, upon the conviction, adjudge that if 
the penalty is not forthwith paid the offender 
shall be committed, &c., but may, after affirmance 
of the conviction upon appeal, commit the offender 
for refusing to pay the penalty. Jtex v. Ilelps^ 

3 M. & S. 331. 

The penalties imposed hy the 1 & 2 Geo. 4, 
c. 118, s. 40, were directed to be distributed, one- 
half to the receiver therein mentioned, and the 
other to such persons as the convicting justices 
shall direct ; and it gave no appeal to the sessions. 
Where, therefore, a prisoner was committed under 
a warrant of execution, which recited that he 
had been convicted, for two months, or until he 
paid a penalty of 51. for an offence under s. 33, 
without stating how the penalty was to be dis- 
tributed and to Avhom paid, the court refused to 
discharge him out of custody, as the warrant did 
not require the same certainty as a conviction ; 
and the court was bound to presume there had I 
been a legal conviction to found the warrant. ' 
JRex V, Boge7% 1 D. & P. 150. | 

A party was summoned to answer a charge of 
assault, but did not appear according to the 
exigency of the summons, and thereupon the 
justices heard the evidence in support of the 
charge, and convicted the party, adjudging him 
to pay a fine and costs immediately. The con- 
viction, which w^as in the form given in 9 Geo. 4, 
c. 31, s. 35, ordered the party to pay the fine to 
the overseer, to be handed over to the county 
rate. The fine and costs not having been paid, 
the justices, on the same day, before any demand, 
ordered him to be committed to the house of 
correction : — Held, that inasmuch as 9 Geo. 4, 
c. 31, s. 27, empowered the justices to commit if 
the fine “ shall not be paid either immediately 
after the conviction, or within such period as the 
said justices shall appoint,” and thej^ had ordered 
it to be paid immediately, they were authorised, 
upon nonpayment, to order the committal of 
the party before any demand, and without a 
summons to shew cause -why he should not be 
committed. Arnold v. D’nnsdale., 2 El. & Bl. 
580 ; 22 L. J., M. C. 161 ; 17 Jur. 1157 ; 1 W. E. 
430. 

Civil Debt— Wrongful Arrest — Money paid 

to obtain Eelease.] — The plaintiff was arrested on 
a committal warrant signed and issued by the 
defendant, a justice of the peace, for nonpay- 
ment of a debt made up of a certain sum of 
money alleged to be due from the plaintiff to the 
local sanitary authority, under an order made at 
quarter sessions, and of the costs awarded : — 
Held, that such warrant was altogether bad, and 
that the plaintiff was entitled to recover from 
the defendant, as special damages, the whole 
amount paid by him to obtain his release from 
gaol. Clarli v. Woods (17 L. J., M. C. 189) 
followed. Norton v. Monclito% 43 W. E. 350. 

Imprisonment for Nonpayment — Hard Labour. ] 

— The 5th section of the Summary Jurisdiction 
Act, 1879, authorises the infliction of imprison- 
ment with hard labour for default in payment of 


a penalty adjudged to be paid by a summary con- 
viction where the act on which the conviction 
is founded authorises the infliction of imprison- 
ment with hard labour as a punishment for the- 
offence. Reg. v. TynemovtU JJ.^ 55 L. J., M. C. 
181 ; 16 Q, B. D. 647 ; 54 L. T. 386 ; 16 Cox, C. C. 
74 ; 50 J. P. 454. 

Whether a statute which authorises the punish- 
ment of an offence with a penalty, or in the 
discretion of the court, with imprisonment with- 
or without hard labour, is an act which authorises, 
the punishment of imprisonment with hard 
labour within the meaning of the exceptions in 
s. 5 of the Summary Jurisdiction Act, 1879, qumre. 
Reg. v. Tynemoutlh J*/., supra,, not followed. 
Reg.Y. Twmhull.^15 

Eine — Criminal Prisoner.] — A. was com- 
mitted to prison in default of distress for nonpay- 
ment of a fine of 11. adjudged to be paid by a court 
of summary jurisdiction on an information under- 
s. 31 of the Vaccination Act, 1867 : — Held, that 
the order imposing the fine was a conviction as- 
distinguished from an order in its technicaP sense, 
and that A. was properly treated in prison as- 
a criminal prisoner. Kennard v. Sijrmo7ih\ 
50 L. T. 28 ; 15 Cox, C. C. 397 ; 48 J. P. 
551. 

Drawing up and Filing.] — Justices are bound 
by 11 & 12 Viet. c. 43, s. 14, to lodge with the 
clerk of the peace all summary convictions which 
take place before them, in order that the same 
may be filed among the records of the quarter 
sessions. Hayward^ Ex yarte^ Prall^ In re, 

3 B. & S. 546 ; 82 L. J., M. C. 89 ; 9 Jur. (N.S.) 
820 ; 7 L. T. 622 ; 11 W. E. 259. 

A mandamus does not lie to their clerk for this- 
purpose, even though he may have received the 
fees for drawing up such convictions. II). 

A justice cannot draw up and return to the 
sessions a corrected record of a summary convic- 
tion, after the first record has been quashed by 
the court. Chaney v. Payne^ 1 Q. B. 712 ; 1 
G. k D. 348 ; 6 Jur. 79. 

Effect in Evidence.] — Upon the trial of an 
indictment for a nuisance at common law in 
carrying on a trade, a summary conviction under 
16 17 Viet. c. 128, s. 1, for carrying on the 

same trade so as to occasion noxious effluvia, 
“ without using the best practicable means of 
preventing or counteracting the smoke or other- 
annoyance,” is not admissible. Reg. v. Eairie^ 
8 EL k Bl. 486 ; 4 Jur. (N.S.) 300 : '6 W. E. 56 ; 
8 Cox, C. C. 66. 

Trespass for pulling down a cottage. The 
plaintiff was convicted by justices for an encroach- 
ment on a highway. The defendant, wdio was a 
surveyor of the highways, pulled down the 
cottage, which was what the conviction referred 
to, but which was not in fact an encroachment 
within the meaning of the act. No wari’ant 
issued directing defendant to do the act : — Held, 
that the 5 & 6 Will. 4, c. 50, s. 69, requires the 
surveyor to execute a conviction under that act 
by pulling down the encroachment, thongh there 
is no warrant, and that consequently the convic- 
tion, though not itself correct, was a defence to- 
this action, as the defendant was shewn to be in 
the position of a person bound to execute the 
judgment of a tribunal of competent jurisdiction. 
Keane v. Reynolds, 2 EL & Bl. 748 ; 18 Jur. 242. 
2 C. L. B. 245. See also Reg. v. HicUing, 7 Q. B. 
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880; 14 L. J., M. C. 177. Meg. y. Mutehim, 
50L. J., M. C.35; 6Q.B. D. 300; 44 L. T. 364 ; 
29 W. R. 724. 


b. Form. 

Fnder 11 & 12 Viet. c. 43.] — The forms of 
coiivictioTis given in the schedule of the 11 & 12 
Viet. c. 43, apply to all cases, and convictions 
drawn up in such of the forms as are applicable 
to the particular case are sufficient. Meg. v. 
ITgde, 7 El. & Bl. 859, n. ; 21 L. J., M. C. 94 ; 
16 Jur. 337. 

Before this Statute.] — The 3 Geo. 4, c. 23, 
gave a general form for all summary convictions 
where no form was given by the acts themselves, 
but it did not cure an omission in a conviction 
of the statement of a circumstance necessary to 
constitute the offence. Mex Walsh, 3 N. & M. 
632 ; 1 A. & E. 481 ; 3 L. J., M. C. 100. 

Following Statutes.] — Where an act of parlia- 
ment gives the form of conviction for any 
offence prohibited by the act, that form must be 
followed; and a warrant granted on a convic- 
tion drawn up in any other form is illegal, 
and the justice and those acting under it are 
trespassers. Marison v. GUI, 1 East, 64. S. P., 
Goss V. Jaelmn, 3 Esp. 198. 


therefore held good which stated that the defen- 
dant “did plaj^ in a certain highway (to wit) the 
river Thames, with certain instruments of 
gaining (to wit) cards, at a certain game of 
chance.” Graiit, Ex gmrte, W . W 

The words of a conviction under a private 
statute (by which the right to a certiorari was 
taken away, and by which it was enacted that 
the burning certain offensive substances should 
be a nuisance) specifying the substances burnt, 
were such as might by evidence be shewn 
to include the substances mentioned in the 
statute, but left it doubtful whether they were 
within the act -Held, that the conviction was 
good on its face, and did not shew a want of 
jurisdiction, but that a rule to quash the convic- 
tion would be granted if it appeared upon the 
affidavits that the substances specified in the 
conviction were not within the statute. Mecf . v. 
Strong, 3 C. L. R. 76; 3 W. R. 65. ik, 3 
W, R. 73. 

“ Intent.”] — Where an act is made punishable 
by statute on summary conviction, which act 
may be lawful if performed under certain circum- 
stances, those circumstances ought to be negatived 
in the conviction. When the proof must negative 
such cii’cumstances, the allegation in the con- 
viction ought to do the same ; and in such cases 
a statement of the offence in the terms of the 
act creating it is not sufficient. Fletelier v. 


A conviction stated that the defendant “ un- 
lawfully by threats endeavoured to force one J., 
who was then and there a workman hired in his 
trade and business of a mason by P., to depart 
from his said hiring, contrary to 6 Geo. 4, c. 129 ” : 
— Held, that, as the offence was stated in the 
words of the act creating it, the conviction was 
valid by 2 & 3 Viet. c. 71, s. 48, and that it need 
not set out the threats, or shew to whom they 
were addressed. Ferham, In re, 5 H. & H. 30 ; 
29 L. J., M, C. 33 ; 5 Jur. (N.s.) 1221 ; 1 L. T. 
106. S. P. and 8. 29 L. J., M. C. 31 ; 5 Jur. 

(N.S.) 1212 ; 1 L. T. 91 ; 8 W. R. 44, 

A conviction on a statute, on the face of it not 
pursuing the provisions of the statute, nor shew- 
ing that any offence has been committed, is bad. 
Gimibert v. Coy my, M'Clel. k Y. 469. 

If a conviction on a penal statute does not 
negative all the exceptions in the statute by 
which the defendant might be protected it will 
be insufficient. Mex v. Mallinson, 2 Burr. 679 ; 

2 Kenyon, 384. 

In an action against a justice for false 
imprisonment, who justified under a conviction 
under the Vagrant Act (5 Geo. 4, c. S3) : — Held, 
that the conviction w*as not vitiated by the 
omission of the word “ })art ” before “ of Great 
Britain ” in the recital of the title of the statute, 
as directed in the form given by the act. Xixon 
Y.'Mimiei/, 1 G. & D. 370 ; 1 Q. B. 747 : 10 L. J.. ' 
M. G. 134 ; 6 Jur. 389. 

Held, also, that pursuing that form, it was not 
necessary to state the evidence on which the 
conviction proceeded. Ih. 

The description of an act in a conviction, as 
having been passed in the 25th year of the 
king’s reign, when in fact the parliament in 
which the act was passed was continued by 
prorogation from the 24th to the 25th year of 
the reign, is not a misdescription nor a ground of 
objection. Mex v. Whidsor, 2 Chit. 513. 

A conviction is sufficient if it describes the 
offence in the words of the statute creating it ; 
and a conviction under 5 Geo. 4, c. 83, s. 4, was 


Oalthrop, 1 New Sess. Gas. 529 ; 6 Q. B. 880 ; 
14 L. J., Q. B. 95 ; 9 Jur. 205. 

The 9 Geo. 4, c. 69, s. 1, gives a summary con- 
viction if any person “ shall by night unlawfully 
enter or be in any land, either open or inclosed, 
with any gun, &c., for the purpose of taking and 
destroying game.” A conviction setting forth 
that G. did by night “ unlawfully enter certain 
inclosed land, with a net, for the purpose of 
taking game, to wit, partridges and pheasants, 
contrary to the form of the statute,” is bad, for 
not stating the intent to be to take game there 

The 39 k 40 Geo, 3, c. 106, enacts that al 
agreements, in writing or not, by any journeymen 
manufacturers, for controlling any person carrying 
on any manufacture, in the conduct thereof, kc., 
shall be illegal ; and it gives a summary form of 
conviction, in which the offence is required to- 
be stated : — Held, that a conviction alleging 
generally that the defendants were concerned 
in entering into a certain agreement for the 
purpose of controlling A. without stating what 
the agreement was (even if a departure from the 
words of the statute in stating the agreement to- 
be “ for the purpose of controlling,” ka., instead 
of “ for controlling,” &c., would not at any rate 
have been a fatal variance), was bad. Mex v. 
Xeild, 6 East, 417 ; 2 Smith, 417. 

The 39 & 40 Geo. 3, c. 106, s. 4, enacts that all 
persons wlio shall attend any meeting had or 
held for the purpose of making or entering into 
any contract, kc., by that act declared to be 
illegal, or of entering into any combination for 
any purpose declared by that act to be illegal : 
— Held, that a conviction, for attending a meeting 
“ for the purpose” of carrying on a combination 
“for the purpose” of obtaining an advance 
of wages, correctly described the offence by'' the 
words “for the purpose,” though the description 
of the offence referred to in the 4th section 
was described in the 3rd section to bo “any 
combination to obtain,” the words ‘‘for the 
purpose” and “to obtain” being synonymous. 
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JRc:o V. Ridgway, 1 D. & E. 132 ; 5 B. & Aid. 527 ; 
1 L. J. (o.s.) K. B. 53. 

“Knowledge.”] — The 36 Geo. 3, c. 60, s. 2, 
directs that no person shall expose to sale 
metal buttons marhed with the word - “gilt” 
(the same not being really gilt), knowing the 
same not to be gilt, under a certain penalty ; a 
conviction, charging that the defendants did the 
act unlawfully aiKrfraudnlently, contrary to the 
form of the statute, was bad, without an express 
charge that they did it knowingly ; and such 
defect was not aided by a proviso in the statute, 
‘‘ that no conviction for any offence in the act 
should be set aside for want of form, or through 
the mistake of any fact, circumstance or other 
matter, provided the material facts alleged were 
])roved ” ; for this, in effect, required all material 
facts to be alleged, and knowledge was a material 
fact to constitute such an offence. Rex v. 

8 Term Kep. 536 ; 5 E. E. 445. 

Uncertainty — Alternative Offences.] — A con- 
viction, stating an offence to have been committed 
in the alternative, is bad. Rex v. Sadler ^ 2 Chit. 
519. 

Therefore, a conviction on 6 Geo. 4, c. 108, 
.s. 49, for being on board a boat liable to forfeiture 
by s. 3, and having casks attached thereto, “of 
the description used, or intended to be used, 
for the smuggling of spirits,” was quashed for 
uncertainty. Rex v. PaiUj 7 D. & E. 678 ; 5 
B. & C. 251 ; 29 E. E. 231. 

A defendant may be convicted of several 
offences in the same conviction. Rex v. Swalloio, 
■8 Term Eep. 284. 

A conviction on the excise laws against H. & Co. 
could not be supported. Rex v. Harrison^ 8 
Term Eep. 508 ; 5 E. E. 424. 

A conviction under 48 Geo. 3, c. 143, for selling 
beer or ale without an excise licence is bad. Rex 
V. Kortli, 6 D. & E. 143 ; 28 E. E. 538. 

A by-law of the Board of Trade for the 
regulation of a steam tramway provided that 
“ no smoke or steam shall be emitted from the 
•engines so as to constitute any reasonable ground 
•of complaint to the passengers or the public,” 
under a penalty : — Held, that an information 
and conviction for permitting smoke to escape 
from an engine “contrary to the by-laws of the 
Board of Trade,” was bad. Cotterill v. Lempriere, 
59 L. J., M. C. 133 ; 24 Q. B. D. 634 ; 62 L. T. 
695 ; 17 Cox, C. C. 97 ; 54 J. P. 583. 

Surplusage.] — Surplusage does not vitiate a 
■conviction. Rex v. Jefferies^ 4 Term Eep. 767. 

If a conviction under 31 Geo. 3, c. 21, s. 4, 
which enacts that all convictions against that 
act may be made out “ in the form or to the 
effect following ” (giving the form), contain all 
the substantial parts of that prescribed, it is 
good though it also contains something more. 
Ik 

If a convicting magistrate gives a proper date 
to the time of the conviction, upon the face of it, 
and afterwards adds an impossible date to the 
time when he set his hand and seal to the con- 
viction (being before the offence committed), 
the latter may be rejected as surplusage. Rex 
v. Piet07i, 2 East, 195. 

Conviction or Order.]-— -An instrument, in 
which a magistrate states that a pai’ty was 
brought before him, and is to be punished in 
pursuance of an act of parliament, is a con- 


viction, and not an order. Gray, JSx iJarte, 1 
Hew Bess. Cas. 354 ; 8 Jur. 1049. 

Conviction or Warrant.]— The return to a 
habeas corpus to bring up B., shewed as the 
cause of B.’s detention a warrant by a justice 
wdiich recited in the past tense that “ E.^ was 
this day convicted before me” of an offence 
against the 4 Geo. 4, c. 34, “ and I the same 
justice adjudged that B. should be committed 
for two months with hard labour,” and the 
warrant then in the i)reseiit tense commanded 
the constables to take and the gaoler to receive 
B. The warrant did not set forth the evidence 
nor state that it was taken in the prisoner’s 
presence or on oath : — Held, that under the 
4 Geo. 4, c. 34, the conviction and wai'rant 
might be in one instrument, but might also be 
separate ; that the instrument was not a con- 
viction blit a warrant founded on a previous 
conviction, and w-as therefore good in form. 
Bailey, In re, 3 El. &: Bl. 607 ; 23 L. J., M. C. 
161 ; 18 Jur. 930. 

Statement of Information before 11 & 12 Viet, 
c. 43.] — It might be stated in a conviction, that 
the mformer “came and gave the justice to be 
informed,” in the past tense. Rex v. Hall, 1 
Term Eep. 320. 

It wns not necessary, in a conviction under 
39 Geo. 3, c. 79, s. Id, that the information 
should be in the name of the attorney or solicitor 
general. Reg. v. Jolimnn, 2 New’ Bess. Cas. 170 ; 
8 Q. B. 102 ; ‘15 L. 0., M. C. 7 ; 9 Jur. 1010. 

On an information for vagrancy, a conviction 
stated, that the plaintiff, having been brought 
before a justice of the peace, upon an informa- 
tion charging him with having nnlawffully 
returned to his parish, without a certificate, from 
-which he had been legally removed, confessed 
himself guilty of the offence : — Held, that the 
conviction W’as good upon the face of it, wfithoiit 
stating in it an express act of vagTaiicy, it being 
necessary for the party convicteci to shew^ in his 
defence that he had a sufficient excuse for return- 
ing, and that he did not return in a state of 
pauperism. Mann v. Barers, 3 B. & Aid. 103. 

Evidence.] — It w’as necessary to set out the 
evidence upon a conviction, that the court might 
judge wdiether the justices had done right. Rex 
V. Killett, 4 Burr. 2063. 

And a conviction wms bad, unless it set forth 
the evidence. Rex v. Read, 2 Dough 486. 

And the wTiole of the evidence both for and 
against the defendant. Rex v. Clarlw, 8 Term 
Eep. 220. 

But in a conviction niider the Vagrant Act 
(5 Geo. 4, c. 33), W'hicli purports to pursue the 
form given by that act, it is not necessary to set 
out the evidence. Rlxon v. Hanney. 1 (>. &: D. 
370 ; 1 Q. B. 747 ; 10 L. J., M. C. 134 ; 6 Jur. 
389. 

The justice is the sole judge of the w’eight of 
the evidence given before him : and the court 
will not examine wfiiether or not he has drawm a 
right conclusion from the evidence ; but if no 
evidence appeared on the conviction to support 
a material part of the information, the court 
wmuld quash the conviction. Rex v. Suiith, 8 
Term Eep. 5S8. 

Oaths of Witnesses.] — It w’as not necessary to 
state hoW' the witnesses were swmrn. Rex v. 
Selway, 2 Chit. 522. 
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The conviction need not state that the magis- irregularity was cured. Bex v. IlalL 1 Term 
trate had authority to administer the oath. Rep. 320. 

Bex Y. Pteton, 2 East, 195. 

A coriYiction stating, after the appearance Statement of Time.] — ^^^here a penalty is to be 
and plea of the ^defendant, that divers credible sued for, before justices of the peace, within a 

witnesses, to wit, A., B., G., &;c., came before certain time after the offence committed, it must 

the justices, upon their several oaths to them appear on the face of the evidence stated in a 
severally and respectively, and in the presence conviction for such offence that the prosecution 
of the said A., B., C., &c., duly administered, was in time. Bex v. Woodeoeli, 7 JLiist, 140; 3 
substantially shewed that such oaths were Smith, 286. 

administered to the witnesses in the presence of Where it appeared on the face of a conviction 
the justices.^ Bex v. GUmpi)^ 4 B. &; Aid. 616. for an offence against the excise laws, that the 
In a conviction for causing to be acted, at the plaintiff had been summoned on the 20th Sep- 
Coburg Theatre, a certain entertainment of the tember to appear before a justice on the 30th 
stage called ‘‘ Richard the Third,” for gain and September ; and he not appearing on that day, 
reward, the evidence stated that the defendant that the magistrate proceeded to hear evidence, 
was seen once or twice at the rehearsals of that and convicted him in a penalty of “il. Held, 
play, that another person was stage-manager, that the conviction was null and void, and the 
and that the defendant engaged a person to per- magistrate liable to an action for issuing a 
form that character, and gave him a cheque for distress warrant, as the 4 & 5 Will. 4, c. 51, s."l9, 
the amount of his benefit ; — Held, that this was required that “ten days notice at least” should 
sufficient to warrant the justices to conclude be given to the party to appear ; and the rule is 
that the defendant caused the play of “ Richard inflexible to construe such limitation of time as 
the Thinl ” to be performed there. Ih. ten clear days. Mitchell v. 4 P. & D. 

A conviction, after stating the evidence, stating, 150 ; 12 A. tSc E. 472 ; 9 I). P. C. 527 ; 5 Jur. 70. 

“ thereupon the defendant, on, &c., at, Ac., before 

me, Ac., by the oath of one credible witness, Where continuing Offence.] — An infor- 

according to the form of the statute, is .con- mati on charged A., under 16 A 17 Viet. c. 119, 
victed,” is an adjudication of the justice that he s. 3, for that on the 5th of October, a.d. 1860, 
was convicted of the offence. Bex v. Tlionijhwn, and on divers other days and times between the 

2 Term Rep. 18. 5th of October and the time of laying the infor- 

Where a conviction under B Geo. 4, c. 110, matioii (November 16), being the occupier of a 

stated that A. was duly convicted before the house, he knowingly and wilfully opened, kept 
justice of having been found “ carrying and con- and used the same for the purpose of his betting 
vejfing ” brandy liable to seizure, without stating with persons resorting thereto. He was con- 
that he had been convicted of that offence victed of opening, keeping and using the house 
“upon the oath of a credible witness” : — Pleld, for the purpose aforesaid on the Sth November : 
that the conviction was bad. Aldridge^ Bx parte,, — Pleld, that whether or not the information 
4 D. & R. 83 ; 2 B. A C. 600. correctly laid the offence as being done on the 

By 1 Jac. 1, c. 9, s. 2, an innkeeper permitting 5th of October and on divers days and times, yet 
an inhabitant of the parish to tippie, was liable that the defect, if any, was cured by 11 A 12 

to be convicted on the oath of two witnesses ; Viet. c. 43, s. 1. Onley v. Gee^ 30 L. J., M. C. 

that act having expired, it wms provided by 21 222 ; 7 Jur. (if.s.) 570*; 4 L. T. 338 ; 9 W. R. 
Jac. 1, c. 7, that the conviction might be made 662. 
on the oath of one witness ; the 1 Car. 1, c. 4, 

extended the same penalty to the case of Occupation.] — A conviction on 42 Geo. 3; 

strangers, but required proof by two witnesses, c. 38, s. 30, stated that R. P. informed the 
as in 1 Jac. 1, c. 9: — Held, that a conviction justices “that, at the time of committing the 

appearing to have been made on the oath of one alleged offence, the defendant was a maitster, 

witness, against an alehouse-keeper, for suffering and that he, on the 12th May, then last past, 
tippling in his alehouse, was bad, for not stating surveyed the malthouse of the defendant, and 
whether the persons found tippling wnre inhabi- found a floor of malt in operation very wet, Ac,, 

tants of the parish or strangers. Bex v. and the witness merely said that he surveyed the 

3 B. A Aid. 596. said malthouse with the said R, P.” Upon its 

being objected that this evidence did not prove 
Defendant’s Presence.] — A summary convic- the defendant to have been a maltster at the time 
tion \vas bad which did not shew that the of the offence committed, inasmuch as the state- 
evidence was given in the presence of the party meiit that the defendant w^as a maltster might 
charged. Beg. v. Tordoff, 5 Q. B. 933 ; H. A M. refer to the day of examination : — Held, that 

693 ; 13 L. J., M. C. 145. such statement was sufficient prima facie evi- 

But if the defendant appeared and ifieaded deuce that the defendant was at that time a. 
and the evidence was given on the same day, the maltster, for otherwise it could not properly be 
court would intend that the evidence was given called his malthouse, nor had the officer any 
in liis presence. Bex v. Thoiiip.s-o)i, 2 Term Rep. authority to survey. Bex v. Crisp, 7 East, 389; 
18. And sec Bex v. Level, 7 Term Rep. 152. 3 Smith, 377. 

Even though it w'as stated that tlie a}>pearancc 

was at A., and that the evidence was given at B. Statement of Place.] — A conviction purporting 
Bex V. jS wallow, 8 Term Rep. 284. to be made by a justice “at the public office in 

It was also necessary to state that the witnesses Great Marlborough Street, in,” Ac,, did not siiffi- 
were sworn, as well as examined, in the defen- cieiitly denote it to have been made by one of 
dant’s presence. Bex v. Crowther, 1 Term Rep. the police magistrates under 42 Geo. 3, c. 76. 
125 : 1 R. R. 162. Bex y. 8 East, 568. 

It was not sufficient to read over the deposi- 
tions in his presence. Ih. Jurisdiction.] — A conviction of a journey- 

But if the defendant confessed the charge, the man calico printer upon the 39 A 40 Geo, 3, c. 106 
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and 41 Geo. 3, 0 . 106, and 41 Geo. 3, o. 3®' 
refusing to worlr, &c., was tiael, for 'want of 
stating' that Ids refusal to wort, &c., was ma. 
within the jurisdiction of the con-ncting magis- 
trates. Bex. V. Hazell, 13 East, 139. 

The 12 Car. 2, c. 24, s. 45, giving smnmaij 
jurisdiction in oflenoes ““f 

mitted within the limits of the chief office of 
c.vcise in London, to the chief commissioneis, 
&o. ; and “within all or any other the counties, 
cities, &o., within this kingdom, &c., ^ 
more justices of the peace residing near to the ^ 
place where such offence shall be conimittrf , 
Lust be understood to he confined to ]«stiwS' of 
the peace of the county, &o., wherein the offence 
was committed; and therefore if “ Pefon was 
convicted by two resident justices of the peace 
under 19 Geo. 3, c. 50, s. 2, for having in his 
custody and possession a jirivate and concealed 
still for illicit distillation, and the evidence onlv 
shewed that his house was in the county, and 
that the still was found concealed in the garden 
of the house, such garden not appearing to be in 
the same county, the conviction was bad. Bex v. 
Chandler, 14 East, 267. 
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Adiudioation.]— If a conviction does not state 
an adjudication, it cannot be supported whether 
the punishment is or is not freed by statutes. 
Bex V. Harris, 7 Term Eep. 238. 

c. Costs. 

Payment of Parties.] — The 18 Geo. 3, c. 19, 
only applied to cases where there was a party ] 
complaining and a party complained against, and 
the complaint had been heard and adjudicated 
on by the justices. George v. 11 

M. d W. 149 ; 2 D. (N.S.) 783 ; 12 L. J., M. C. 
94 ; 7 Jur. 836. 

Irregular Warrant.]— B. was convicted in a 

penalty of 21. and costs, and in default or pay- 
ment two months’ imprisonment. He _ gave 
notice of appeal and left the court. A conviction 
and warrant were afterwards drawn up and 
signed bv the magistrates, in which blanks were 
left for ‘'the amount of the costs. The costs 
having been ascertained by the clerk to tne 
magistrates, and inserted by him, the wan ant 
issued. B. then for the first time became 
informed of the amount of the costs. In an 
action by him against the magistrates for raise 
imprisonment :--Held, that the signing the con- 
viction and warrant in blank was an irregularity, 
not an excess of jurisdiction, and therefore B. was 
rightly nonsuited. Bott v. Ackroyil, 28 L. J., 
M. C. 207 ; 5 Jur. (N.B.) 1053 ; 7 W. R. 420. 

Default— Setting in Stocks.] — By 29 Car. 2, 
c. 7, ss. 1, 2, a penalty of 5^*. is imposed to be 
levied by distress, and in default of such distress, 
or in cases of insufficiency or inability to pay the 
penalty, the offender is to he set publicly in the 
stocks for two hours. By 11 & 12 c. 43, 
s. 18, the amount of costs is to be specified in a 
conviction, and is to he recoverable in the same 
manner as any penalty adjudged by such con- 
viction is to be recoverable. A conviction under 
29 Car. 2, c. 7, s. 1, adjudged the offender to 
forfeit and pay 5.?. and 11^. costs, and that the 
several sums, if not paid, should be levied by 
distress, and in default of sufficient distress that 
the party convicted should be set publicly in the 
stocks hv the space of two hours, unless the 


several snms should be sooner paid Held, that 
the conviction was bad, as the pi|tice was not 
w,an'anted in adjudging that the 
be set in the stocks in default ot pajmenl of the 
costs, that not being a method provided .-J 

Car. 2, c. 7, for recovering the pecuniary pemaltj , 
but a substituted punishment. y. nt, 

3 New Sess. Cas. 470 ; 12 Q. B. ,189 ; 18 L. J., 
M. C. 56 ; 13 Jur. 232. 

Several Ofifenders.]— A conviction under 1 & 2 

Will 4 c 32, s. 30, included four persons and 
adjudged each of them to forfeit and pay the sum 
of 2L each, &c., and if the said sums be not piid, 
that each of them, C., B., W. and b., so making 
default, should be imprisoned lor one month, 
unless the said several sums and co^ and 
charges of conveying each of them, C., B., ^ ^ 
S so making default, to the said gaol, should be 
sooner paid :-Held, that the conviction made 
each defendant liable to be imprisoned until he 
had paid the penalty, and the expense of convey- 
ing not himself only, but the 
victed, and was therefore bad, and that this was 
not a case to exercise the power of amendment 
under 12 & 13 Viet. c. 45, s. 7. lieg. v. CridUinxt, 
7 El. & Bl. 853 ; 27 L. J., M. C.28 ; 3 Jur.(^.S.) 
1213. 


Impecunious Prisoners— Payment by County 
under Prisons Act, 1877.] — Expenses ot con- 
veying impeennious prisoners to prison ai;e pay- 
able imders. 4 of the Prisons Act, 187/, by the 
secretarv of state and not by the county 
V. Surrey {Treasurer'), 51 L. J.. Q. B. 14.> ; 7 
App. Gas. 1 : 45 L. T. 62;) ; 30 W. R. lo/ ; lo 
Cox^, C. C. 9 ; 46 J. P. 276— H. L. (E.) 

Of Distress.]— Where an act gives power to a 
magistrate, on a siimniary conviction, to award 
the reasonable charges of taking a distress, he must 
ascertain the amount in the conviction ; and an 
adjudication that the defendant shall pay the 
reasonable charges of the levy is bad. Leui v, 
Symouds, 1 East, 189. 

Under 12 cSi 13 Viet. c. 14, s. 1, where a warrant 
of distress is granted for a poor, highway and 
other rates, the party applying for a distress 
warrant is the person to whom_ the costs ot such 
application are to be paid. li flZsA v. boitthwelL, 
6 Ex. 1.50 ; 20 L. J., M. C. 165. 


9. Commitments. 

Before 11 & 13 Viot. o. 43, and 11 & 13 Viet. 
0. 43.1— General warrants of commitment are 
illegal. 2Ionsy v. Leech, 3 Burr. 1742 ; 1 M . Bl. 

555, 563. , _ -11 

A commitment for treasonable practices is legal. 
Rex V. Despard, 7 Term Rep. 736 ; 4 R. R. i)63* 

Authority.]— A warrant need not set forth the 
authority under which it is granted. Rex v. 
Goodliail, 1 Ed. Ken. 122. _ 

A warrant of commitment in execution, at ter 
a conviction, must shew before whom the am- 
viction was, and the authority to convict. Rex 

V. 7orh, 5 Burr. 2684. . . , . u tt 

A warrant of commitment stated that H. 
in a certain affidavit, made and sworn to by him 
before C. 0., a competent authority by law to 
administer the same, did falsely, wickedly, wil- 
fully and corruptly commit wilful and corrupt 
perjury” Held, bad, for that it did not state 
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that the perjury was committed in the course of 
a judicial proceeding, or before a competent 
:authority to administer an oath in a judicial pro- 
‘Ceeding. Meg. y. Bartlett^ 1 D. & L. 95 ; 12 
L. J., M. C. 127 ; 7 Jur. 649. 

A warrant of commitment which recites a com 
victioii must shew, on the face of the recited 
-conviction, that the ofence -was one over which 
the committing magistrate had jurisdiction. Beg. 
V. King, 1 D. & L. 721 ; 13 L. J., M. 0. 43. 

Bate.] — A warrant issued by justices to enforce 
the payment of a penalty of which a party had 
been convicted under 11 Greo. 4 & 1 ‘Will. 4,c. 64, 
'.and 4 & 5 Will. 4, c. 85, if not issued too soon, is 
not bad because it was dated too soon. Neioman 
V. Ilanlwiclm {Earl). 3 N. & P. 368 ; 8 A. & E. 
124 ; 1 W. W. & H. 284 ; 7 L. J., M. C. 101. 

A warrant of commitment without any date 
is bad. Fletcher, Ex parte, 1 D. & L. 726 ; 13 
L. J., M. C. 16 ; 8 Jur. 146. 

In Writing.] — Where a power is given to 
magistrates to commit by issuing foith their 
warrant (as under 5 Geo. 4, c. 18, s. 2), such 
warrant must be in writing ; and an imprison- 
ment without a warrant, except during the 
■period necessary to prepare the warrant, is 
illegal. Hutchinsoii v. Loiondes, 1 N. &; M. 674 ; 
4B, &Ad. 118; 2L. J., M. C. 3. 

The irregularity is not cured by a warrant of 
commitment drawn up on a subsequent day, 
■dated as of the day of commitment. Ih. 

Contents and Eecitals.] — A commitment in 
■execution by a magistrate must state that the 
party has been convicted ; setting forth that he 
"was charged on oath woth the offence was insuffi- 
cient. Ilex V. Cooper, 6 Term Rep. 509. 

A commitment is bad if the conviction as 
stated in the warrant of commitment does not 
shew jurisdiction. Peerless, In re. 1 Q. B. 143 ; 
10 L. J., M. C. 67. 

If a warrant of commitment in execution, 
manifestly defective on the face of it, shews that 
there has been a conviction, the court will not 
notice the defect until the conviction is returned 
into court. Bex v. Taylor, 7 D. & R. 622. 

A warrant of commitment, setting out the 
-character in which the prisoner is committed in 
the disjunctive, is bad. Bex v. Evered, Cald. 26. 

A commitment in execution need not recite 
the title of the statute, on which the proceeding 
is founded. Bex v. Harpur, 1 D. & R. 222. 

It is fatal, in a warrant of commitment for a 
riot, under 7 & 8 Geo. 4, c. 30, s. 8, to state that 
the defendant began to pull down and destroy 
'“in part” a dwelling-house. Beg. v. Lowden, 7 
D. P. C. 538 ; 1 W. W. & H. 551. ' 

A commitment for embezzlement is sufficient, 
if it shews a sufficient offence to warrant the 
‘Commitment, though it does not state the act to 
'have been done feloniously, or with the precision 
-of an indictment. Bex v. Crolier, 2 Chit. 138. 

A commitment need not be drawn with the 
•same precision as an indictment. Bex v. Bern- 
mnt, 2 Leach, C. C. 583 ; 1 East, P. C. 420 ; 5 
'Term Rep. 169 ; Nolan, 205. 

In a commitment for felony, it is not necessary 
to allege that the offence was feloniously done ; 
it is sufficient if enough appears for the court to 
collect whether the charge is felony or not. Bex 
V. Md. 1 Leach, G. C. 484 ; 2 East, P. C. 1018 : 

Term Rep. 255. 

A warrant of commitment, upder 4 Geo. 4, 


c. 34, s, 3, adjudged that J. G., having contracted 
to serve J. S. as a collier, and the term of his 
contract being unexpired, did unlawfully mis- 
demean and misconduct himself in his service, 
by neglecting and absenting himself from his 
service without the leave of his master, without 
having given to his master any notice thereof, 
and without assigning any sufficient reason for 
so doing Held, that the warrant was bad, as it 
did not shew that J. G. had absented himself 
without lawful excuse. Geswood, In re, 2 El. & 
Bl. 552 ; 2 C. L. R. 269 ; 23 L. J., M. C. 35 ; 17 
Jur. 1163 ; 2 W. R. 94. 

A warrant of commitment under 4 Geo. 4, 
c. 34, s. 3, recited that complaint had been made 
to the justice that A. had contracted to serve 
with B. and C. in theii business for a term of 
one year, to commence from the 4th November 
last, and that the term of his contract being 
unexpired, A., on the 2nd June instant, unlaw- 
fully misconducted himself in his service by 
neglecting and absenting himself from his 
masters service without notice, or assigning a 
sufficient reason. The warrant adjudged the 
complaint to be true, and convicted A. of the 
offence, and sentenced him to be imprisoned for 
a month : — Held, that A. was entitled to be dis- 
charged from custody, as the warrant was bad 
for not stating either that the contract was in 
writing, or that A. had entered into the service. 
Ashew. In re, 2 L. M. & P. 429 ; 20 L. J., M. G. 
241 ; 15 Jar. 705. 

A warrant of commitment which does not 
state either that the offence w'as committed, the 
contract entered into, or the party employed or 
found within the jurisdiction of the magistrate, 
is bad. Johnson v. Beid, 6 M. & W. 124 ; 9 L. J., 
M. G. 25. 

An affidavit cannot be received on the return 
to a writ of habeas corpus for the purpose of 
shewing that the prisoner did not in fact con- 
tract within the jurisdiction as stated in the 
warrant of commitment. Smith, Ex parte, 3 
H. & N. 227 ; 27 L. J., M. G. 186 ; 6 W. R. 440. 

One offence may be properly described in a 
warrant of commitment by the words “ aid, 
abet, counsel and procure.” Ih. 

It is no ground of objection to a warrant, that 
it differs in some particulars from the conviction, 
so long as it discloses substantially the same 
offence. BarnesY. White, 1 New Sess. Gas. 504 ; 
1 C. B. 192 ; 14 L. J., G. P. 150 ; 9 Jur. 181. 

Under 20 Geo. 2, c. 19, s. 2, for regulating 
servants in husbandry, artificers and other 
labourers there mentioned, if a justice of the 
peace, upon a complaint made to him of the 
misconduct of such persons in their employment, 
sentence the offender to be committed to the 
house of correction for a time not exceeding one 
calendar month, he must, if he intended to pro- 
ceed upon that statute, also sentence him there 
to be corrected and held to hard labour ; but the 
statute gave the justice an option to punisir the 
offender in that manner, or otherwise, by abating 
part of his w^ages, or by discharging him from 
his employment. And the meaning of the terms, 
“ there to be corrected,” is to be understood of a 
correction by whipping. Bex v. Moseason, 14 
East, 605. 

Where the certiorari is taken away from a 
defendant, but not from the prosecutor, the court 
will assume that the warrant of commitment 
contains a true recital of the conviction, unless 
it is brought before the court by the prosecutor, 
though the recital shews the conviction to be 
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bad. Meg. y. Meynolds, 1 D. & L. 846 ; 13 L. J., 
M. C. 65 ; 8 Jur. 192. 

The return to a writ of habeas corpus set out 
a warrant of commitment, purporting to recite 
an order of quarter sessions, confirming a convic- 
tion under the 9 Geo. 4, c. 69, s. ITthe Night 
Poaching Act), which adjudged the ofiendevs to ^ 
find sureties by recognizance, that each or tnem, 
H. E. and E. H., should not ofiend again foir the 
space of one year next following” Heicl, bad. 

warrant of commitment is not evitoce of 
the facts which it recites. Stetem v, tlm% Z 
M. & Bob. 435 ; Car. & M. 509. 

Where by a statute giving justices a power to 
commit summarily they are empowered to com- 
mit the ofiender to prison for a certain period 
with or without hard labour, and in their warrant 
of commitment nothing is said about hard labour, 
it is to be taken that they did not mean to gwe 
hard labour, and the warrant is not objectionable 
for omitting to state whether the imprisonment 
is to be with or without hard labom’. 

JEx parte.) 3 L. T. 318. 


of commitment for such ofie^e, in the toim 
ffiven bv the 11 & 13 Viet. c. 43, schediile (I I) 
14 good, although it did not state that the 
iustices, before whom the party was charged, 

ivSe sitting at a place whei-e petty sessions 

usnallT held. Allimm, rc, 10 Ex obi , - h. 

319 • 24 L J , M. 0. 73 ; 18 Jur. lOno ; 3 . h. bi 

And s4 Bey’. T. J/yrlc, 7 El. & Bl. 8.59, n ; 21 
L J M C. 94 ; 16 Jur, 337. Mggmgtm^^ 

Cmponitioru o El. & Bl. 100; 24 L. J., 
Q. B. 360 ; 1 Jur. (N.S.) 908. 


Period.]— Ender 6 & 7 Yict. c. 75, a secretary 
of state, upon a requisition in the name of the 
King of the Erench to deliver up a person who 
is accused of having committed certain crimes in 
the act mentioned, may, by a warrant under his 
hand and seal, authorise a justice to commit 
such person to gaol, there to remain until 
delivered pm’suanUo such requisition. A warrant 
of commitment under this statute directed the 
gaolor to keep the prisoner in his custody until 
he should be discharged in due course of law : 
Held, had, for not pursuing the authority given 
by the statute as to the time of commitment 
Besset, Ex paxte) 6 Q. B. 481 ; 1 New Sess. Gas 
337; 14 L. J., M. C. 17 ; 9 Jur. 66. 

A warrant of two justices, committing the coi 
lector of the rates for the parish of Eichmond to 
the county gaol, upon complaint against him for 
refusing to account and pay over the moneys 
collected by him, adjudging that he should be 
committed to the gaol, there to remain until he 
should have made a true account, and until such 
money as upon the said account should appear to 
he remaining in his hands should he paid hy him 
or his sureties, held good, although it concluded 
by directing the gaoler to keep him until he 
should be discharged by due course of law. 
Ooff's Case, 3 M. & S. 203. 


Subatitutionary.l-The return to ^ a habeas 
corpus by a gaoler, stated that the prisoner was 
rec4’ed by him under a warrant 
ment, reciting a conviction under toi tlm 

Prevention of Smuggling (3 ic 4 « “ ; J-; 

which authorises justices to amend tlitii 
of commitment) ; that on a subseqiient day 
some person came to the gaol, took a\\aj the 
warrant, and left in lieu thereot another wni- 
rant, dated the same day, under the hands and 
seals of the same justices, but which coiitamy 
no statement of its being a substituted 
and that under this warrant he had since 
Lamed the prisoner :-Held, that it did imt 
siifficieiitlv appear that the second warrant w as 
substitutell by the authority of the justme^^ ami 
that the prisoner was theretore liable to be ms- 
charged. V. Mmy, 3 N. & M. v33 ; 1 A.A E- 
S43 r 3 L. J., K. B. 199. . ^ 

AVhere an act of parliament aiithoiises ma,„is- 
trates to commit, if a good warrant of commit- 
meat is shewn, the court wiU not mqye into 
the validitv of a previous document, under w.Liicn 
a prisoner wash! fact committed; since a con- 
viction, if such was necessary at all, may be a i 
any time drawn up to snstaiii a_oommitmey 
valid in form. Bxg. v. Mlehards, o Q. B. J-b , 
D. & M. 777 ; 1 New Sess. Gas. 182 ; 13 L. J., 
M C 147 ' 8 Jnr. 752. See Ilauniiond, dn re^ 
9 0 B 92 • 15 L. J., M. C. 136 ; and Smfh, Ex 
;!L43 H. & N. 277; 27 L. J., M. C. 186 ; 6 

Where a prisoner has been lodged in^ gTiol 
under a bad warrant of commitment even in the 
nature of a conviction (as where the commit- 
ment is under the Yagrant Act, 5 Geo. 4, c. 83, 
s 4) a good warrant of commitment suhse- 
qnently delivered to the gaoler, but before a rule 
for a habeas corpus has been obtained, is a goal 
answer to that rule. Cross, Ex parte, ^ H. A iN. 
354 ; 26 L. J., M. C. 201. 


Presence of Accused.] — Where a statute gives 
a magistrate a power of commitment, without a 
previous conviction, it should appear on the face 
of the warrant of commitment that the charge 
was heard and the evidence taken in the pre.- 
sence of the prisoner. Meg. v. Tordoft or ToTdojf, 
5 Q. B. 933 ; D. & M. 693 ; 1 New Sess. Gas. 171 ; 
13L.J.,.M. 0.145. 

Where a warrant of commitment, under 6 Geo. 
3, c. 25, s.' 3, did not recite a conviction, it must 
appear on the face of it that the examination on 
which the magistrate has proceeded was on oath, 
and taken in the presence of the prisoner. Gray, 
In re, 2 D. & L. 539 ; 14 L. J., M. C. 26. 

Place.]-— The 16 & 17 Yict. c. 30, empowered 
two justices of the peace to punish, on summary 
conviction for assaults committed on females, or 
children under fourteen years, any person charged 
before them “sitting at a place where the petty 
sessions are usually held ” : — Held, that a warrant 


10. Disposition and Delivery up op 
Property. 

Application for Disposal of Property.]— The 

plaintifi was tried and acquitted on a ctorge^ot 
Stealing a diamond ring and pin found on ins 
person. The defendant, a supenntendeiit ot 
police, into whose hands the goods had 
the ordinary course of proceedings, did not deliver 
them to the plaintiff, but within a reasonable 
time applied to a metropolitan police magistrate 
under 2 & 3 Yict. c. 71, s. 29, for an order as to. 
how he was to dispose of them. ^ The magistrate, 
after hearing evidence, including that of the 
plaintifi, adjourned the hearing to a day not yet 
expired’ In an action for the detention and con- 
version of the goods Held, that the defendant, 
having within a reasonable time proceeded, in 
accordance with the provisions of the act, to- 
place the matter in the hands of the magistime, 
was not liable. Bullocdt v. Danlop, 46 L. J., Ex. 
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150 ; 2 Ex. D. 4B ; 35 L. T. 633 ; 25 W. E. 98. Borer v. Child, 45 L. J., Ex, 462 ; 1 Ex, B. 172 
Affirmed, 36 L. T, 194 ; 25 A¥, E. 293 ; 13 Cox, 34 L, T. 737 ; 24 W, E. 537. 

C. C. 367, 581— C. A. 

Illegal Seizure — Permit.] — If goods wliicli have 
Order for Delivery of Money “charged” to been seized, and brought to the magistrates’ office, 
have iheen fraudulently obtained.] — By 2 &: 3 are afterwards restored as having been seized 
Viet. c. 71, s. 29, “if any money or goods charged illegally, and the party cannot remove them back 
to be stolen or fraudulently obtained shall be" in without a permit, it is the duty of the magistrates 
the custody of any constable by virtue of any to procure such permit. Price v. 3Iesmiffer, 3 
Avarrant of a justice, or in prosecution of any Esp. 100 ; 5 E. E. 559. 


charge of felony or misdemeanor in regard to the 
obtaining thereof, and the person charged with 
stealing or obtaining possession as aforesaid shall 
not be found, or shall have been summarily con- 
victed or discharged, or shaE have been tried or 
acquitted, or if such person shall have been tried 
and found guilty, but the property so in custody 


A7id see Criminal Law. 

11. Limitation of Time for Complaints 
AND Orders. 

lu what Cases.] — The 11 & 12 Viet. c. 43, s. 11,. 


warrants tf distress for rates. Su^eetimn y dmt, 


Upon which he shall have been found guilty, it 
shall be lawful for any magistrate to make an 
order for the delivery of such goods or money to 


37 L. J., M. C. 59 ; L, E. 3 Q. B. 262 
52 ; 16 W. E. 426. 


18 L. T. 


+.1 . ^ in*' 1 J .1 • ixj; 1 The commitment by two justices under 11 & 12 

c. 63, s. 39, of amemb^-of the to^yn counoil 
w and local board of a borouijh for nondeliveiy of 

““Stable, was taken tea possesSon, bv rirtue of his 

searched and a ^ ^ 

.Sinn of lOSX was toimd upon her, and taken ^ proceeding 

til r¥l • =rt “• ti r 1 ? being in the nature of a distraint. Til limitation 

ill! t w wf i t “lyg® of six months by s. 11 of Je.-vis’s Act (11 & 12 

a^mst her was entered :-“ i raiidulently obtain- c. 43), will therefore not apply. Ma.y,r v. 


iiig on the 10th instant, the sum of os. from 
MiSsS M., and also the sum of 5,s-. from Miss B., 
by representing that she (the prisoner) was 


Viet. c. 43), will therefore not appl}". Mayer v. 
Ilardmr/, 17 Ij.T. liO. 

Semble, that such limitation Aviil only apply 
when the object of the proceeding is punishment 


x" 1 • X- x> 1-11 ? X X VYlltSU LllC U 1-1 cut UL tllU Ui UUUUtlliiil lO u 

collecting subscriptions tor the childrens treat ^nd not merdy coercion. Per Lush, J. Ib. 
of bt. Peter s, Eaton bqi are and further with ^ gg f ^ ^2 ^ 

endeayourmg to procure charitable contribu^^ commence and take effect seven weeks after its 
by false pretences. On the following day she g ^ complaint, after the act 

was brought before a metropolitan police magis- ? operktion, upon matter which arose 

trate who had the charp sheet before him, and , ^ calendar 

pnvicted her summaidy in respect of the two the time when the matter of com- 

p-st offences specified therein, and sentenep her 

to two consecutive terms of imprisonment. At given time for preferring 

the hearing, m mldition to Miss BI. and Miss B complaint before the limitation clause 

tpee other ladies were called, who propd that - operation, no such iniustice resulted 

she had obtained from them various small sums, ^ giving full effeit to s. 11, ak would warrant 
amountoig to about 21. by making similar ^ ^ restricted coa- 

framlipnt representations :---Heia, upon those £ v. and Mmdford By., 

facts, that the money found upon the prisoner q ^ 
was not money “charged” before the magis- 

trate to be stolen or fraudulently obtained within persuading Seamen to Desert.]— A. had, on 
the meaning of s. 29, and therefore that he had, the 4th of April, 1867, endeavoured to persuade 
after the conviction, no jurisdiction to make an q. not to join his ship. 0. did, hoAvever, return 
order under that section for the delivery to her to his ship, and sailed with her next morning, 
of the whole of the 108Z. by the constable in He did not return till the end of the following 
Avhose custody it had remained. The Avord October ; that is, a period of over six months 
“charged” in s. 29 is used in. its technical legal trom the commission of the offence by A. An 
sense, and imports a formal charge made before information at the instance of 0. Avas laid on 
a magistrate against an accused person of having i4t-Ii of November, Avhich was heard on the 

stolen or fraudulently obtained specific goods or of the same month, before two justices, 

money, which charge the accused is called upon when A. Avas convicted. The Merchant Shipiping 


Where Decision a Bar to subsequent Proceed- 


of the offence, or, if either or both the parties be 
during such time out of the United Kingdom,. 


ings— Delivery up of Property.]— The plaintiff then within t\Am months after they both happen 
applied to a magistrate Avithin the metropolitan to arrive at or he Avithin the same Held, that 
police district for an order under 2 & 3 Viet. c. 71, the information aavus laid in sufficient time nndci’- 
s. 40, for the delivery up to him by the defendant this section. Austm v. Olsen, 9 B. & S. 46 ; 37 
of goods alleged to be uiilaAvfally detained from p,. J., M. C. 34 ; L. E, 3 Q. B. 208 p 17 L. T. 537 
him by the latter. The magistrate, after due 16 W. E. 426. 
inquiry into the title to the goods, refused an 

order, and the plaintiff theronpon brought an Order for Payment — Lands Clauses Act.] 
action of trover for the goods Held, that the The ad judication of two justices under the Lands 
proceedings before the magistrate did not pre- Clauses Act (8 &; 9 Viet. c. 18), s. 22, as to the 
elude the plaintiff from maintaining his action, value of an interest in lands required for the 
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execution of an undertaldug. within that act, in 
respect to which no agreement has ^ 

■between the promoters and the party entitled to 
sell as to the value thereof, is 
the payment of money within 11 & I-* vict. c. 4: , 
s 11 "(Jervis’s Act), and the summons to hear 
and determine such question of compensation is 
not out of time if issued after six months iron 
the notice to treat given by the promoters of the 
undertakin g. Beg. -7. Jlamimj, 11 L. J M. O. i / ; 
31 L. T. 702 ; 23 W. R. 161. n 

An order of two justices under 8 & 9 Vict. c. 
18, awarding compensation for damages done to 
a landowmer by the construction of a railway, is 
within the clause of the 11 & 12 ^ ict. c.lA 
V. Leed:^ and Bradford By.^ 21 L. J., ^ 

16 Jur. 817. S. C., nom. Ednmmson, In re, li 
Q. B. 67. 
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Improvement of Borough— Bemolition.] 

The words “ order for the payment of money 

or otherwise,” in 11 & 12 Vict. c. 13, s i include 
orders of every kind which a justice of the peace 

has authority to make. \ tl 

L. J., M. C. 78 ; 1 Ex. D. 18b ; 31 L. T. 131 , 21 

W. K 461. , . 

Therefore, when a local act for the improve- 
ment of a borough provided that if buildings 
should he erected contrary to any requirement 
hv the corporation, the couporation might make 
complaint thereof before a justice, who was 
empowered to make an order directing le 
demolition of the building Held, that pursuant 
to 11 & 12 Vict. c. 43, s. 11, the complaint upon 
which an order for demolition ivas to be founded 
must be made within six months after the 
completion of a building erected contrary to the 
provisions of the local act. 1 1). 


FMleston v. Francis, 7 C. B. (tskS.) 568 ; 3 L. T. 
270. 

Besertiou of Wife.] — To constitute an offence 
under 5 Geo. 1, c. 83, s. 4, there must be a run- 
mni? away and deserting a wife or child and a 
chai-aeabiUty to a parish by reason opt. iheie- 
forelt is sufficient, if “u 

within six months of the ohargeabilitj , although 
the running away took place more than six 
months before the information was laid. . 

V. 1 H. & C. 435 ; 31 L. J., M. C. .141 , 

8 Jur. (N.S.) 751 ; 10 W. E. 7/ J. 

Continuing Offence.] — A conviction for a con- 
tinuing offence (e.g. for acting to a 

closin° order), by which a daily penalty is 
imposed, is bad if the number 
the limit of six months provided by s. 11 oi the 
Summary Jurisdiction Act, 1848. v S/i A, 

Smcnde,^, E.o parU, 64 L-;U M. C. 232 ._p8<)o] 
2 Q. B. 217 ; 15 R. 199 ; /3 L. 1. 313 , oJ J. i. 
171*. 


Expenses.] — The 18 & 19 Vict. c. 122 

s. 73 authorises the commissioners under that 
act, ill certain cases, to take down, reiiair, or 
otherwise secure, dangerous structures, ancl enacts 
that the expenses incurred by them shall be paid 
by the owner of the structure, h^o time tor 
making complaint, in respect of the expense, is 
limited by the act. beet. 97 enacts that ^ these 
expenses * may be recovered in a summary 
manner : and s. 103 enacts that expenses directed 
to be recovered in a pmmary manner may be 
recovered in manner directed by 11 1- Vict. c. 

43. The commissioners baving incurred expense, 
demanded payment of the owner of the structure, 
who refused to pay :-Held, that the six months 
were to be reckoned from the demand and 
refusal, not from the incuiTiug of the e.xpcnse 
Lahalmondwro v. AMUon, I El. 4: Ei. 41 ; .i8 
L. J., M. C. 25 ; 5 Jur. (N.S.) 433. 

In 1854, permanent improvements were com- 
pleted by a local board of health upon premises. 
F was receiver of the rent of the premises 
appointed by the Court of Ohanceiy. p 18o3 
and 1854 F. and the local board agreed that the 
expenses should be mised by mortgage, aip 
notice of the sum was given to F., who paid oOt. 
in iiart payment. He afterwards ceased to be 
receiver, and refused to pay the balance- A 
demand of payment was made upon him in 185 / , 
and in December he finally refused to pay. A 
complaint was made by the local board 
justices, upon the 19th January, 1858 Held, 
that the matter of complaint arose when notice 
of the amount to be raised by mortgage was 
given to E., and that the information ought to 
have been laid within six months from that time. 


Penalty imposed in Advance. ]-By s.^ 8 

of the Tramways Orders Confirmation ’ 

the promoters of a tramway were to be subject 
toa\jenalty not exceeding 5L for every day on 
wdiicb they continued to omit to niaintain and 
keep in good order and condition the rails and 
roads of their tramways. By an order of justices 
dated December 15, 1893, they were fined oZ. 
for not keeping the rails in good condition and 
repair on October 23, 1893, ancl 1 . to everyday 
on which such act of omission should continue. 
By a subsequent order of justices of Jebruaiy b, 
1895, they wnre ordered to pay 120Z. for 
incurred under the order of December lo, Ik • , 
beine IZ. per day since the date of that order : 
HeM. that the order of February 8, 1895, must 
be quashed as bad under s. 11 of the bumniaiy 
Jurisdiction Act, 1818, and as being founded 
on an order bad on the face of it in respect ot 
the continuing penalty. Beg. v. Mnire, oJ 
J. B. 581. 


Computation of Time.]— In computing the one 
calendar month within wdiich complaint niust be 
made under s. 11 of 12 &: 13 Vict. c. 92, the c ^ 
on wdiich the olience was committed is not to 
be included. Badelife v. Bartholowcw, (d toJ 
M. 0. 63; [1892] 1 Q. B. 161; 65 L. i. bn ; 
10 W. B. 63 ; 56 J. P. 262. 

Mandamus— Time.] — Justices dismissed 

an information on the ground that it was too 
late. Ho case was applied for within seven 
Upon an application for a mandamus Held, 
that an application for a case to be statetl was a 
more convenient remedy, and the rule 
mandamus was refused. Beg. v. Wishccd JJ., 
51 J. P. 713. 

E. APPEAL. 

1 . To High Court. 

By Special Case— Application to whom.]— An 

application for a rule calling upon justicp to 
shew cause why a case should not be stated 
under 20 & 21 Vict. c. 13, should be made to the 
Court of Queen’s Bench Division, and not to the 
Divisional Court of Appeal. 

Longhottom; Fx gmrte, 15 L. J., M. C. 163; i 
Q. B. D. 181. 
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Semble, that a judge at chambers can grant an aggrieved,” and was not entitled to have a 
order upon justices to state a case. Smithy Em special case stated under 42 k, 43 Viet. c. 49, 
parte^ 27 L. J., M. C. 186. s. 33. Erasers Co, v. Madden^ 57 J. P. 200. 


Time of Application to state Case.]— When 
the last of the three days falls on a Sunday,: it is 
to be computed as one of the days, and an appli- 
cation, made on the Monday is too late. Wtf nne 
V. Ronaldmn, 12 L. T. 711 ; 13 W. R. 899. S. P., 
Peacoeh v. i%., 4 C. B. (N.s.) 264; 27 L. J., 
€. P. 224 ; 6 W. R. 517. 

Application for in Writing — Service thereof.] 

—An application in writing under s. 33 of the 
.Summary Jurisdiction Act, 1879 (42 A 43 Yict. 
€. 49), and r. 18 of the Summary Jurisdiction 
Rules, 1886, for the justices to state a case for 
the opinion of the Queen’s Bench Division, must 
be served on all the justices constituting the, 
Court of Summary Jurisdiction, and it is not 
:sufficient to serve it on two of them only ; and 
under such circumstances the superior court 
has no jurisdiction to hear the appeal. Westrnore 
V. Paine, 60 L. J., M. C. 89 ; [1891] 1 Q. B. 482 : 
•64. L, T. 55 ; 39 W. R. 463 ; 17 Cox, C. 0. 244 ; 
55 J, P. 440. 

Under Summary Jurisdiction Act, 1879, s. 33.] 

— A court of summary jmisdiction has no power 
to state a special case under the Summary Juris- 
diction Act, 1879 (42 & 43 Viet. c. 49), s. 33, 
unless an application has been made to the court 
in writing, and unless a copy of such application 
has been left with the clerk of the court within 
.seven days from the date of the proceeding to 
be questioned, according to the Summary Juris- 
diction Rules, 1886, r. 18. South Stadf'o^'dshire 
Waterworhs Co, v. Stone^ 56 L. J., M. C. 122 ; 19 
Q. B. D. 168 ; 57 L. T. 368 ; 36 W. R. 76 ; 16 
■Cox, C. C. 300 ; 51 J. P. 662. 

When justices stated a case under 20 k 21 
Viet. c. 43, they may be taken to have stated it 
under all their powers, including those of 42 & 43 
Viet. c. 49. Rochdale Building Society v. Roch- 
dale Corjwration, 51 J. P. 134.* 

Oral Demand — Service of Notice on 

■Clerk.] — There is no right of appeal from 
justices by case stated under the Summary Juris- 
•diction Act, 1879, s. 33, unless the directions of 
the rules made under that section with regard to 
the mode of application for a case have been 
observed. Therefore in a case where no notice 
■of application for the case in writing had been 
.given to the justices making the order appealed j 
■against, though a notice of application in writing 
had been served on their clerk : — Held, that 
there was no power to state a case, and that the 
appeal must be dismissed. South Sta fordshirc 
Waterworhji Co. v. Sto?ie (19 Q. B.‘ D. 168), 
•approved and followed. Zochhart v. St Albans 
Corporation, 57 L. J., M. C. 118 ; 21 Q. B. D. 
188 ; 36 W. R. 800 ; 52 J. P. 420— C. A. 

“ Person Aggrieved ” — Leaving Package 
-on Pootway in Metropolis — Freeholder.] — In the 

metropolis, a tenant of D. left a package on the 
pavement of a court (in the city) 141 feet long 
and 25 feet wide, with two foot-pavements, and 
was charged, under 30 k; 31 Yict. c. 134, s. 6, 
with leaving the package longer than necessary. 
D., the freeholder, contended that the court was 
private property for the sole use of the tenants, 
■and was not a street. On the tenant being con- 
victed : — Held, that D. was not “'a person 


When Granted.] — Justices are not bound to 
state a case when the application discloses no 
point on which a case ought to be granted. 
Reg, V. Rutlandsliire, JJ., 13 L. T. 722. 

The court will not entertain an appeal from a 
decision of a magistrate, upon a question of fact. 
Xewman v. Balier, 8 0. B. (H.S.) 200. 

Justices under 20 & 21 Viet. c. 43, are not 
bound to state and sign a case on demand unless 
11163 ^ think that it involves some doubtful or 
difficult point of law. Crlchy. Crich, 6 W. R. 
594. 

The court refused a rule to justices, ordering 
them to state a special case for the opinion of 
the court when the objection wms that they had 
improperly received evidence. To enable the 
court to interfere it must appear that the 
determination of the justices was wuong. Reg. 

V. Macclesfield JJ., 2 L. T. 352. 

Where a powder is given to justices to determine, 
it is linal unless an appeal is expressly given. 
Parson v. Blandy, Wightw. 22. 

The 129th section of the Metropolitan Manage- 
ment Act, 1855, provides that the justices’ 
decision as to what is or wdiat is not trade refuse, 
shall be final and conclusive. A metropolitan 
police magistrate decided that ashes and clinkers 
from furnaces wTiich supplied an hotel wfth 
electric light w’cre not trade refuse, and that the 
parish '^'cstiy w^as bound to remove them without 
i;)a 3 nnent. He refused to state a case, on the 
ground that the question was one of fact alone 
and not of law^ : — Held, that the magistrate wus 
bound to state a case. Rcff. v. Bridge, 59 L. J., 
M. C. 49 ; 24 Q. B. D. 609 ; 62 L.‘ T'. 297; 38 

W. R. 464 ; 17 Cox, C. C. 66 ; 54 J. P. 629. 

Where Formal Determination.] — No 

case can be stated under 20 <& 21 Viet. c. 43, for 
the opinion of one of the superior courts, unless 
the determination of the parties was upon an 
information or complaint ; and therefore, where 
an application wms made to justices for a certifi- 
cate for a licence to keep a beerhouse, and upon 
their refusal a case was demanded and stated 
under this act : — Held, that no such case could 
be stated. Garatty v. Potts, 23 L. T. 410 ; 19 
W. R. 127. 

An appeal lies where the justices have dis- 
missed the information or complaint. JDacys v. 
TJonglas, 4 H. & N. 180 ; 28 L. J., M. C. 193 ; 7 
W. R.327. 

On an information before justices at petty 
sessions, the evidence wms partly heard, when on 
objection, the justices decided that the}- had no 
jurisdiction, because one of them w-as interested 
in the subject-matter, and they stopped the 
further hearing. They then granted a case for 
the opinion of a superior court, as to whether 
such justice ■was interested or not : — Held, that 
it was not competent to grant such a case, 
because there had been no hearing and determi- 
nation of the information or com])laint. Wahe- 
■ficld Local Board v. Riding and Grimsby 
'Ry., 6 B. & S. 794 ; 35 L. J., M. C. 69 ; 10 Cox, 
C. 0. 162. 

Point not Raised.] — A. magistrate cannot 

refuse to state a case on a iioint which, though 
it has not been formally raised before him, goes 
to the root of tho whole matter, and must have 
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been considered by him in determining the case. 

Ex 7Hirtc% 21 L. T. 748 ; IS W. K. 

.',258. ^ 

Jurisdiction to Grant.] — The power of 
appeal to the quarter sessions given by 20 & 21 
I Viet. c. S3, does not take away the jurisdiction 

of a magistrate under 20 & 21 Viet. c. 43, to 
> state a case under that act for the opinion of a 

I superior court on a point of law?- arising under 

20 & 21 Viet. c. 83. Steele v. E)mi7ia% 41 
1 L. J., M. C. 85 ; L. R. 7 C. P. 261 ; 26 L. T. 

509 ; 20 W. R. 607. 

Of Alderman.] — The power of an alder- 

i man to state a case under 20 & 21 Viet. c. 43, is 

i! not taken awav by the Metropolitan Building 

Act (18 & 19 Viet. c. 122), s. 106. Power v. 

;i Wigwore, L. 11. 7 C. P. 386 ; 27 L. T. 148. 

li Vaccination.]— A special case may be 

|: stated by j ustices for the opinion of the High Court 

upon an order made by them to procure vaccina- 
tion of a child. IloUowaij v. Coster, 66 L. J., 
r Q. B. 293 ; [1897] 1 Q. B.‘347 ; 76 L. T. 57 ; 45 

I ' W. B. 319 ; 18 Cox, C. 0. 487 ; 61 J. P. 218. 

I XJnder Public Health Acts.] — Where 

ii! . application was made to justices under s. 305 
of the Public Health Act, 1875 (38 &; 39 Viet. 
:j| c. 55), for an order authorising the entry, for 

iij the purposes of that act, of a local autliority 

III upon the lands of a person who had ref used to 

;|i permit such entry, and the justices after hearing 

J declined to make an order: — Held, that the 

justices had no power to state a case under 
i 20 & 21 Viet. c. 43, s. 2, their decision not being 

I i|: the determination of a complaint within that 

j ij; section, and the application being one wholly 

within their jurisdiction to grant. Piss Urhan 
Sfmitary AutliorUo/ v. Aldrich, 46 L. J., M. C. 
183 ; 2 Q. B. H. 179 ; 36 L. T. 663. 

If a party charged with obstructing the works 
of a local hoard of health sets up the defence of 
an assertion of a private right, the justices, 
under such circumstances, are not warranted in 
refusing as frivolous an application to state a 
case. Reg. v. Pollard, 14 L. T. 599. 

— — Rate under Public Health Act.] — 

Justices, sitting as a court of summary juris- 
diction to hear an application to enforce payment 
of rates under s. 256 of the Public Health Act, 
1875, have power to state a case in respect of 
matters arising out of such application under 
s. 33 of the Nummary Jm-isdiction Act, 1879. 
Sand gate Local Roard v. Pledge, 14 Q. B. D. 
730;' 52, L. T. 546; 33 W. B. 565 ; 49 J. P. 
342. 

^ Surcharge by Surveyor.]— A refusal by 
justices to make an order for the disallowance 
of a particular item in the accounts of a sur- 
veyor of highways, is ground for an appeal. 
Townsend v. Read, 30 L. J., M. C. 223 ; 10 G. B. 
(N.s.) 308 ; 4 L. T. 447 ; 9 \V. B. 659. 

Highway Rate.] — ^An appeal does not 

lie upon the refusal of justices to issue a sum- 
mons to enforce payment of a highway rate, 
on the ground that the land assessed; \vas not 
liable to highway rates. WaRier 
2 El. k El. 325 ; 29 L. J., M, 0. 107. 


— Validity of Paving Rate.] — B. was 

assessed, under 11 & 12 Viet. c. 63, to a special 
district rate, which was good upon the face of 
it, and had not been appealed against. Upon 
a summons for nonpayment, he objected that 
the rate, which was for paving, was invalid, on 
the ground that paving was not a work of ^a. 
permanent nature, within the meaning of s. 86 : 
—Held, upon a case stated by justices, that the 
justices were not justified in inquiring whether 
the rate was invalid upon a ground which was 
matter of appeal to the quarter sessions, and 
that they ought to have issued their warrant. 
Luto7i Local Board v. Laris, 2 EL & El. 678 ; 
29 L. J., M. C. 173 ; 6 Jur. (2^.S.) 580 ; 2 L. T. 
172 ; 8 W. Pv. 411„ 

Poor Rate.] — By 6 &; 7 Will. 4, c. 96,, 

s. 6, justices liokl special sessions to hear objec- 
tions to the poor rate on the ground of inequality,, 
unfairness, or incorrectness in the valuation : 
and their decision iis binding, unless notice of 
' appeal to the quarter sessions is given within 
fourteen days : — Held, that a case could not he 
stated upon the applicaiion of party dis- 
satisfied with their decision. Wheeler v. Bur- 
mi ngt on Overseers, 29 L. J., M. C. 175, n, ; 6 Jur. 
(N.S.) 698 ; 2 L. T. 171 ; 8 AV. B. 412. 

On a summons before justices to enforce a 
contribution order under 2 & 3 Viet. c. 84, s. 1, 
it was objected that the section was retrospec- 
tive only, and that the balance from the parish 
to the union was not within it : — Held, that a. 
case upon this objection could not be stated. 
SjMiTow V. Imjnngton Overseers, 6 Jur. (N.S.)» 
953. 

Sewers Rate.] — At the hearing by 

justices of an information laid against A. for 
nonpayment of a sewers rate to which he had 
been assessed by commissioners acting under a 
local act, which incorporated the 11 A 12 Abet, 
c. 63, he disputed his liability to the rate, on the 
ground that the premises in respect of which he 
was rated were drained by a private sewei’, and 
derived no benefit from the sewers under the 
control of the commissioners. The justices 
made an order upon him to pay the rate, and 
refused his apjdication to them to state a case 
for an appeal from their decision: — Held, that 
the justices were right in their refusal ; for that 
20 21 Viet. c. 43, was inapplicable, since an 

appeal against the order of the justices would in 
effect be an appeal against the rate ; which 
appeal, by s. 135 of the 11 12 Anct. c. 63, lay 

only to the {piarter sessions. Reg. v. Gloucimfer- 
shireJJ.,'2 El. eV: El. 420. S. 'C, noni. Reg.\. 
Newman, 29 L. J., M. C. 117; 6 Jur. (k.S.) 
293. 

A special case under s. 33 of the Summary 
' Jurisdiction Act, 1879, may, by the operation of 
s. 7 of the Summary Jurisdiction Act, 1884, and 
1 notwithstanding s. 10 of the latter act, be 
I stated by a justice sitting to hear a proceeding 
for the recovery of a sewers rate under s. 194 of 
' the City of London Sewers Act, 1848. Reg. v. 
-London Covjwration, 57 L. T. 491; 52 J. P. 
70. 

I Benefit Society. ] — The decision of justices- 

under 21 k 22 Anct. c. 101, s. 5, of a dispute 
which had been referred to them, pursuant to. 
one of the rules of a benefit society, is a determi- 
nation of a complaint which the justices have 
power to determine in a summary manner, and 
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they ought, on application by the unsuccessful 
party, to state a case. Iterj. v. Lamharde^ L. K. 
1 Q.^B. 388 ; M W. E. 68C). 8. C,, Jxom. Watts 
y. KeMt JfL, 35 L. J., M. G. 190 ; 14 L. T. 448. 
Overruled hj Callaqlia'ii v. Bolwin, 38 L. J., 
M. C. 110; L.E,4 C. P. 288: 21'L. T.827 ; 17 
■\\h E. 733. 


— Private Act— “ Court of Summary Juris- 
diction.’^] — -Justices sitting in special or petty 
sessions, and hearing and determining an appeal 
from “ the deputies ” under s. 46 of the Freemen 
of the Borough of Leicester Act, 1845, form a 
' • court of summary j urisdictio n ’ ’ within the 
Interpretation Act, 1889, s. 13, sub-s. 11, from 
which an appeal by special case under s. 33 of 
the Summary Jurisdiction Act, 1879, lies to the 
High Court of Justice. Leicester Freemen v. 
HewiU, 62 L. J., M. 0. 51 ; 5 E. 211 ; 68 L. T. 
201 ; 57 J. P. 344. 


whether the facts amounted to an offence within 
the by-law, and the court having granted a cer- 
tiorari to bring up the case Held, that, by 
virtue of the consent of the parties, the court 
might receive the case, and determine the ques- 
tion, although the writ of certiorari was taken 
away. Reg. v. LicJie/mm, 7 El. & Bl. 831 ; 26 
L. J., M. C. 204 ; 3 Jur. (N.S.) 1076 ; 5 W. E. 654. 

The court has power to entertain a special 
case sent by the quarter sessions for their opinion, 
they having confirmed a conviction appealed 
against under 5 &; 6 Viet. c. 99, s. 21, subject to 
the opinion of the court. Reg. v. 9 

L. T.827. 


Eefusal of Senewal of licence.] — Query, 

whether justices acting as licensing justices have 
power to state a case under s. 33 of the Summary 
Jurisdiction Act, 1879. See Beg. v. Olaniorgam- 
sJdre JJ., 01 L. J., M. C. 169 ; [1892] 1 Q. B. 
621 ; 66 L. T. 444 : 40 W. E. 436 : 56 J. P. 437 
— C. A. Boulter v. Rent JJ., 66 L. J., Q. B. 
787 ; ri897] A. C. 556 ; 77 L, T. 288 ; 46 W. E. 
114 ; 6l J. P. 532— H. L. (E.) 


Separation Order — Husband and Wife.] 

— There is no power to state a case for the 
opinion of the Queen’s Bench Division on an 
application by a wife for an order under s. 4 of 
the Summary Jurisdiction (Married Women) 
Act. 1895. Glanders v. Maniders, 66 L. J., Q. B. 
296; [1897] 1 Q. B. 474; 45 W. E. 287; 61 
J. P. 105. 


From Quarter Sessions.] — Upon an application 
to enter and respite an appeal, the quarter 
sessions have no power to state a special case ; 
and the Court of Queen’s Bench will take no 
notice of the facts of a case so stated. Beg. v. 
X. 4' X; W. Bg.. 43 L. J., M. 0. 57 ; L. E. 9 
Q. B. 153 ; 29 L. T. 840 ; 22 W. E. 324. 

The quarter sessions granted an application to 
enter and respite appeals against poor-rates, 
■subject to a case for the opinion of the Court of 
Queen’s Bench. The court heard the argmnents, 
hut, after consideration, and although no objec- 
tion was raised by either side, declined to express 
an opinion in a case reserved on such an order. 
Ih. 

The court has no jurisdiction to review the 
judgment of a court of quarter sessions, unless 
there is a case sent up for their consideration. 
Bex V. Carnarvon JJ.^ 4 B. & Aid. 86 ; 22 E. E. 
'636. 

The court will take no cognizance of a special 
■case reserved, upon the trial of an indictment at 
the sessions. Bex v. Salop ^ 13 East, 95 ; 12 
E. E. 307. 

By 5 & 6 Will. 4, c. 76, s. 90, councils of cor- 
porate boronghs are empowered to make by- 
laws. By s. 91, offences against such by-laws 
may be punished by summary conviction. By 
' a. 132, the writ of certiorari is taken away. The 
recorder, upon an appeal against such a convic- 
tion for an offence against a by-law, having, 
with the consent of the parties, stated a case 
and referred as the only question for the Court 
-of Queen’s Bench to determine, the question 


deception of Evidence.] — The Court of Queen’s 
Bench has jurisdiction to review the decision of 
a court of quarter sessions as to whether sufficient 
search has been made for a document to render 
secondary evidence of it receivable. Beg. v. 
Hincltley Inhahitants^ 3 B. k S. 885 ; 32 L. J., 
M. C. 158 ; 9 Jur. (N.S.) 1054 ; 8 L. T. 270 ; 11 
W. E. 663. 

Where the sessions have decided that sufficient 
search had not been made for an agreement to 
let in secondary evidence of its contents, the 
court will not interfere with their decision, unless 
it sees clearly that the sessions were wrong. 
Beg. V. Sa f ron Hill^ LihertiL 1 El. & Bl. 93 ; 2^2 
L. J., M. C. 22. 

Where it is the practice of the sessions to allow 
an appeal to be entered against an order of 
removal, on filing a copy of the order, the juris- 
diction of the sessions to try the appeal cannot 
he disputed on the ground that the copy has been 
taken as evidence without accounting for the 
original. Beg. v. Toivnstall, 2 G. & D. 682 ; 3 
Q. B. 357 ; 12 L. J., M. C. 72 ; 7 Jur. 463. 

When the quarter sessions have improperly 
decided against an appeal on a preliminary objec- 
tion, the court will grant a mandamus to them to 
enter continuances and hear the appeal ; but 
where an objection has been made during the 
trial of an appeal, to the reception of a particular 
piece of evidence, and the sessions have held such 
objection valid, in consequence of which the 
appeal has been dismissed, the court will not 
interfere unless the sessions send up a case. Bex 
V. FriesUm, 5 B. & Ad. 597. 


Entering into Eecognizances.] — Where jus- 
tices convict, and, upon being immediately 
thereupon applied to for a case, accede at once, 
it is sufficient that the appellant enters into a 
recognizance within three days from the deter- 
mination and before a case is stated and delivered 
to him, though the recognizance is not entered 
into “ at the time of making such application.” 
Chapman v. Bohbmm, 1 ,E1. k El. 25 ; 28 L. J., 
M. C. 30 ; 5 Jur. (K.S.) 434. 

The recognizance need not be given within 
the three days mentioned in s. 2 ; it is enough if 
this is done before the case is given out by the 
justices. 8ta7ilw2)e v. Tkorsbg, 1 H. &; E. 459 ; 
35 L. J., M. C. 182 ; L. E. 1 C. P. 423 ; 12 Jur. 
(N.S.) 374 ; 14 L. T. 332 ; 14 W. E. 651. 

I Application to jnstices to state a case was 
made on September 21, 1893. The case was not 
stated till December 20 foUowing, and the appel- 
lant did not enter into his recognizance till 
December 21 : — Held, that there had been no 
compliance with rule 18 of the rules of 1886 
under the Summary Jurisdiction Act, 1879. 
Walker v. Belae&mhe, 63 L. J., M, 0. 77 ; 58 J. P. 
88 . 
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_ Compaay Appellant. ]-Where a. limited byway ^ 

company appeals against ' respondents’ solicitors, but not 

rrzsrAcr 

Oeposit Bmli v. Soaler, lo E. 066 ; 73 L- 1 • 1 • hear the appeal. JIiU . 

59J.P. S36. TFriy/tf, 60 J. P. 312. 

Eespondent to Case-Eefusal <>* -Waiver.l-By 20 & 21 Viet. c. 43, the 

«■:— JidhTolVS '^’ 

543;4 i’w.K. 57;56J.P.471-O.A. Transmission of Case.]-A party conr^^^^^^ 

Bailway Company.]— In a case stated justices, on an information, app icc ^ 

“ilf 3Hr5=Si 

?.L4. vmV,t1v constituted respondent, notice of appeal and a copy to tut o] po^ e 


rkOsi«;fiCPC Ot tne same, tuc 0 — 0 

&int is -gttly constituted respondent. 

Bode7is Y. Prestm, 9 C. B. (N.s.) 208. 

Service of Case and of Notice of Appeal.]— 

The sending notice, with a copy of the case, 
me senu o ; on-nditimi of the right to 


?otinf ^ll and a -py to th^ ^site 
locl-ed in coMt. The London agent received the 

S-. a?y,« M 


The sending notice, with a copy of the case case the next day, but did not lodge it iiuru r^^^ 

tr, the resDondent, is a condition ot the right to , — jpgw that the case had not been t _y 

V. Wood, 29 L. J., M. C. 149 ; ’fitted to the court M y. 

3 B. & S. 548; 32 L. J., ^ 


to tne responuem, -r ,,r ^ y .q 

anneal, WoodJimise v. Mood, 29 L. J., M. O. 

6™ur Vlt.S.) 421 ; 1 L. T. 59. 3 B. & S. 548 ; 32 L. J ., M. ,t;. »' ; o 0 ui. 1 ...... 

8eVvtee upon the respondent ot a copy of the gg^ . 7 l. T. 740 ; 11 W. E. 309. _ _ 

case stated for the superior court is not sufficient j,j^g Been stated and ^ _ ■ 

notice of appeal under 20 & 21 Vict. c. 43, s. 2 , and delivered to the appellant, ! , ^ ^ - 

See in ivritingof the appeal should he given, {..holly inoperative, and no appeal can he had 
iS V Xl^^y, IV. K. 5 6. L. 1. it, unless the appellant transmits it to the 

The notice of appeal, together with a copy of ...hliin three days after he has i 

the cLe, must be gdven to the respondent before justices. If after the expirat on of the 

the case is transmitted to the superior court. ^ ^ J ^he case remains m the appelhants. 

S“7«W V M, 31 L. J., M. C 216 ; 8 Jur. he takes it back to the lustices^ tl o 

r-N- s '1 511 • 6 L. T. 331 ; 10 W. E. 667. iustices have no power of amending it , and if 

^ i case Was delivered to an appellant on the {hey do so in f act; the appcltot does not ^m a 
7th Pehniary. On the 8th he transmitted it to of three days from 

tL crown office, and on the same day sent by .gnfhnent for transmitting the case to the cum t. 
nost to the respondent a notice of appeal, with a Soard v. Chandler, 32 L. J., 

pmw of the case, which w'as received in due " ^ rp^ 728. ^ 

4-1...^ o+Vi • t-TaIcI. that the :i__ +... in the three days 


copy 01 me case, w4ii^.L. . 

course of post on the 9th :— Held, that the 
notice of appeal, with a copy of the case, was 


Sunday is^to'he included in the three days 


notice of appeal, witli a copy ui um within which, alter receiving 

given too late. 11. . . 1 is to transmit it to the court named 111 hi. appii 

^ The respondent not being to be found, notice Pemwll v. Uxhrldge ol L. J-, 

of appeal and a copy of the case were C. 92; 8 Jur. (K.S.) 99 ; 0 L. 1. 6ho , 10 

the attorney within three days after the appel- 3 jg_ q „ 

lant received the case, and they afterwards, and appellant’s London attorneys instructed a 

before heai-ing, came to his hand :— Held, a gQ^ntry attorney to appear tor the appell.ii t . 
sufficient compliance with the statute, Bejirhig before the justices m the - 

V. Carrutliers, El. Bl. & El. 469; 27 L. J., M. C. appellant himself applied to the ^ 

273; 4 Jur. (N.S.) 949 ; 6 W. E. 09.0. gtate and sign a case. A case being 

bV s. 2 of the Summary Jurisdiction Act, country attornejv:— Held, tU.it 

1857 (20 & 21 Viet. c. 43), it is provided that o.alculated from the time 

“the appellant shall within three days after country attorney received it. Ib. 

receiving such case transmit the same to the appellant having applied to justices to state 

court named in his application, hist givin^, ^ case, received the case from them, on poc 
notice of such appeal with a copy ot the case c^^d transmitted it to the propm 

to ..the respondent.” The appellant following Wednesday : — Held, that, as the 

entered a special case stated by justices under offices of the court were closed from Fiiday untB 

the above section, and on the following day sent the appellant had transmitted the 

a copy of the case and notice of appeal to the possible to do so,andtheic- 

respondent:— Held, that the section Fad not fore had sufficiently complied with the require- 
been complied with, and that the f f nients of the statute, which directs that the case 

struck out. JSdwardsY. Roberts, transmitted by the appellant within 

6 ; [1891] 1 Q. B. 302 ; 55 J. B. 439. jj^ffer he has received it. 

copy sent to Eespondents- Solieitors and not Saf o^, % B- & S 27, n.; L. E. 2 Q. B. 410; 10 
toZyndents.]-Aii appeal from justices was 1 L. T. 429 ; 15 W. E. 816. 
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A case stated by justices under s. 2 of the right in making the order ; if not, the appeal was 
bummary Jurisdiction Act, 1857, and s. 33 of to be struck out. The court refused to look at a 
the Summary Jurisdiction Act, 1879, must, in case reserved on such an order, on the ground 
order to satisfy the provisions of s. 2 of the that its decision would not finaUy dispose of the 
former act, be lodged at the crown office within appeal, and that a point not finally disposing of 
three days after its receipt by the appellant, an appeal ought not in any form to be brought 
Asjnnall v. Sutton, 63 L. J,, M. C. 205 ; [1894] 2 before the court on a case. Beq, v. Z. 4’ A" ir. 
Q. B. 349; 10 B. 465 ; 58 J. P. 622. 43 L. J., M. 0. 57 ; L. K.‘9 Q. B. 153 ; 29 

L. T. 840 ; 22 W. B. 324. 

Time of Delivery by Justices — Condition Where the quarter sessions, without hearing 
precedent.] — The appellant demanded from the merits, quashed a conviction under 39 & 40 
justices a special case under s, 33 of the G-eo. 3, c. 106, s. 4, for a defect in form, subject 
bummary Jurisdiction Act, 1879, on September to the opinion of the court upon the point of 
29. On getting a draft case, he asked , for form: — Held, that the order quashing the con- 
alterations, and, without any fault on his part, viction might be quashed, and the appeal sent 
the case was not finally stated till B'ebruary 19, down to be tried on the merits ; although there 
when he duly lodged the case in the crown office, was nothing on the face of the proceedings to 
The respondents moved to strike out the case as shew that the conviction was quashed for form, 
it had not been stated within three months, or that the sessions desired the opinion of' the 
pursuant to rule 18 of the Summary Jurisdiction court upon the point. Bex v. Bklgwaq, 1 D. & B. 
Buies, 1886 Held, that the three months for 132 ; 5 B. & Aid. 527. 

stating the case were not a condition precedent. The sessions ought to decide provisionally 
but only directory, and the court had jurisdiction with reference to what the opinion of the court 
to hear J:he case. Hughes v. Wweevtxee. Local may be upon the question submitted to it. Beg. 
Board, 58 J. P. 654. v. Stolte-iqum- Trent, 18 L. J., M. C. 41 ; 8 Jur. 34., 

^ The sessions ought not simply to state facts,, 

Settling Case.] — ^AVPere it has been referred and ask the opinion of the court, as a jury, upon 
to the chairman at sessions to state a case, and a them ; but, having drawn their own conclusions, 
case has afterwards; on certiorari, been returned from the facts, they may ask whether, in the 
to the court by the clerk of the peace, purporting opinion of the court, the facts will warrant their’ 
to be signed by the chairman, the court will not finding. Beg. v. Bilhington, 1 New Sess. Cas. 
send it back to be restated, or quash the certiorari, 90 ; 13 L. J.,' M. C. 61 ; 8 Jur. 267. 
on the ground of the chairman having said that But they should not ask questions with a view' 
he did not recollect signing the case, and upon a to a rehearing of the case. Beq.Y. West Houghton, 
suggestion by the attorney for one of the litigating 13 L. J., M. C. 41 ; 8 Jur. 106. 
parties, in an affidavit, that such case does not 

.agree with the facts proved, and that deponent Agreement for Entry of Judgment according- 
believes the chairman did not settle the case, to the Opinion of the Court.] — A case stated for 
Bex Y, Matlocli, 5 B. &: Ad. 883. the opinion of the Queen’s Bench Division, under 

Special cases should be drawn by counsel, s. 11 of 12 & 13 Viet. c. 45, should contain a 
Bex V. Wooljnt, 5 N. & M. 526 ; 1 H. & W. 483. statement of the agreement of the parties that 

judgment in conformity with the decision of the 

Eorm,] — The quarter sessions should state the 
conclusion of fact which they draw from the 
evidence, and not the evidence itself. Bex v. 

St. Outhhert, Wells, 3 N. & M. 100 ; 5 B. k Ad. 

939 ; 3 L. J., M. C. 35. 

The court will entertain no objection to an 
order of sessions which upon the face of it does 
not appear to be necessarily bad, unless the 
particular facts are brought before the court by 
a special case. Bex v. Cottingham, 4 N. k M. 

215 ; 2 A. & E. 250 ; 4 L. J., M. C. 65. 

The sessions ought not to direct, that, in any 
particular event or mode suggested, the case 
shall be sent back to the sessions for final deter- 
mination. Beg. V. Worth, 4 Q. B. 132 ; 3 G. & D. 

376. S. P., Beg. Y. Kesteren, JJ., 3 Q. B. 810; 

D. & M. 113 ; 1 New Sess. Cas, 151 ; 13 L. J., 

M. 0. 78 ; Beg. v. MaHon-cum- Grafton, 10 Q. B. 

971 ; 16 L. J., M. C. 159. 

The court refused to hear a case which con- 
cluded thus, “If the court shall be of opinion, 

&:c., then the order to be confirmed ; but if the 
court shall be of a contrary opinion, then the 
appeal to stand respited until the next sessions 
after the judgment of the court,” because the 
sessions had at the same time asked the court to 
decide the case, and had reserved the power 
of afterwards deciding it themselves. Beg. v. 

W'lstow, 1 G. & D. 681. 

Justices ordered an appeal to be entered and 
respited subject to a case for the opinion of the 
Court of Queen’s Bench. The case left for the 1 L. J., M. 0. 46, n. 

decision of the court whether the sessions were { The appellant begins in the Common Pleas,.. 



court may be entered at quarter sessions in the 
manner provided by the section. Betevlorougli 
Corporation v. Thurlhy Orerseers, 8 Q. B. D. 
586. 

Setting down Special Case— Practice as to.]— 
The practice as to setting down special cases, 
stated by justices is the same as that in setting 
down demurrers under Ord. XXVII. r. 6 ; and 
if the special case is not set down for argument 
within ten days after it is lodged, it cannot after- 
wards bo set down or appear in the list for- 
argument. South Bulilin Union v. Jones, 12 
L. B., Ir. 358. 

The proper place for the delivery of paper- 
books is judges’ chambers ; and wfiiere a party 
delivered his paper books duly as regards the 
time for delivery, but unduly as regards thC' 
place (he delivering them to the judges’ clerks 
at Westminster), the court visited him with the- 
penalty inflicted by the rule, making him pay 
for the copies delivered in his default by thC' 
other side. Hoioells v. Wynne, 32 L. J,, M. C. 
241 ; 8 L. T. 577 ; 11 W. B. 807. 

Hearing and Argument— Bight to begin.] — 

On an appeal against the determination of' 
justices, the party in support of the information 
or complaint is entitled to begin. Bennett v. 
Blachpool Local Board, 4 H. & N. 127 ; 28 
L. J., M. 0. 208. S. P., Shachell v. West 29 
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though it is otherwise in the Queen’s Bench and 
Exchequer. GardAiev v. 4 0. B. to 

^^*By the practice of the Gomiuon Pleas (milike \\ 

that of the Queen’s Bench and th 

.appellant, upon the hearing a case stated, unaei th 
!“& 13 y4 c. 45, s. U, is entmed to hegm ai 
Sheppard v. Bradford Oterseers, f, 

369 ; 33 L. J., M. C. 182 ; 10 Jur. (N.S.) ^99, 10 B1 

L. T. 421 : 12 W. R. 867. ^ ^ . x- 

On an appeal against the decision of justices m 
■dismissing the complaint, appellant begins. A 
^lu V. 6 H. & K. 222 ; 30 L. J-, M- t'- 

^ 6 Jur. (N.S.) 1113 ; 3 L. T. 331. 8. P., -Tone, n. 
V. Taylor, 1 El. & El. 20 ; 28 L. J., M. C. 204, n b( 
A case from quarter sessions comes before the li 
■Court of Queen’s Bench on a rule to quash . 
the order of sessions, and the party supportnig a 
the order of sessions, therefore, begins by shewing u 

•cause against the rule to quash. f. 

ZMori,l<d L. J., M. C. 97 ; L. R. 5 Q. B. 32o ; 22 tl 

L. T.336; 18 W. R. 785. -.o . r 

Where a case is stated under 12 & 13 Yict. o 
c. 45, s. 11, and argued on concilium, the counsel 
supporting the order of the magistrates is q 
entitled to begin and reply. Beg. v. llolueck, J. 
16 Q. B. 404 ; 15 Jur. 271, n. 

The parties supporting the afhrmative are \ 
'entitled to begin. Bedford ^Union^Y. Bedford 1 
Improvement Commissioners, '! Ex. 777 ; 21 L.J., t 
.H. C.224, ^ ^ ^ 

But the party supporting the order complained ] 
■of is not entitled to reply. Wigton Overseers y. ; 
16 Q. B. 496. 

In cases stated under 20 & 21 Yict. c. 43, the 
respondent is to begin. Crick v. CricU, 6 W. R. 
594. 

Hearing Counsel.] — The court refuses to hear 
more than one counsel upon either side. Bed- 
fordshire JJ. V. St. Paid, Bedford, 7 Ex. 650. 

Upon the argument of a case stated by 
justices, one counsel only is heard on each side, 
except when the case is stated upon an order 
■ of sessions, when it is brought before the court 
on an order nisi to quash. Spnrlmg v. Bantoft, 
60 L. J., Q. B. 745 ; [1891] 2 Q. B. 384_; 65 
L. T. 584 ; 40 YC R. 157 ; 17 Cox, C. C. 3/2 ; o6 
•J. P. 132. 

Counsel appearing for Justices.] — The 

Justices haye no right to be heard in snppoit 
•of their decision, upon the argument of a case 
stated by them for the opinion of the ^ court 
under the Summary Jurisdiction Act, 1879 (42 
.& 43 Yict. c. 49). Smith v. Butler, 16 Q. B. D. 
349 ; 34 W. B. 416. 

Absence ofRespondent.]— If an appellant, 

within three days of his obtaining the case from 
the justice, seeks to find the respondent, but 
-cannot do so, and within such three days gives 
notice to the attorney who represented the 
respondent before the magistrate, and after the 
•expiration of the three days gives notice to 
the respondent, who does not object, under such 
circumstances, the court will hear the appellant, 
though the respondent does not appear. Sgred 
V. Carrutliers, El. Bl. & EL 469 ; 27 L. J., M. 0. 
273; 4 Jur. (N.S.) 949 ; 6 W. R. 595. 


justices, or expressly reserved for the cons ideia- 
tion of the court. KnigM y. milliwdf 43 L. J., 

M. C. 113 ; L. R. 9 Q. B. 412 ; 30 L. i. />i>9 ; 

W. R. 689. . „ 

The court will not enter into a tliscns^inn o.t 
the facts on which the quarter se<smns have 
arrived at a conclusion on a ([UC'^tuin <>t mere 
fact. Ilex V. SL Columh Minor. 6 !.. J. C<>.S.) 

M. G. 18. .■ , , ' , . 

Points of law not raised before the justices 
may be considered by the court on a. case stated. 
Karaiuigh v. Glorney, Ir. R. 10 C. L. 21<», 

Upon the argument of an a})peal from just ices, 
no point can be argued which was not taki.'u 
before them. 3Iar,shall v. Smith, 42 L. 9., il. L. 
108 ; L. R. 8 C. P. 416 ; 28 L. T. 538. 

The court has no power to g_ive an ojunum on 
'a question asked by the parties to a ease, lad 
which the magistrkes, by whom the case is 
stated, have not submitted for the opniion of 
the court. St. lames, 1] e.dmi nster v. i>t. Marg, 
Battersea, 6 C.B. (N.S.) 878 ; 29 L. J., JL G. 26 ; 

6 Jur. (N.S.) 100. 

The duty of the court is simply to answer the 
I question of law put to them by the magistrates. 
Buehmaster v. Jlegnolds, 13 C. B. (N.S.) 63. 

AVhere certain persons were summoned at 
3 petty sessions for maliciously injuring a dwelling- 
I house, and the magistrates deeming the injury 
trifling, proceeded to deal with the case in a 
summary manner, although no regular ^ coni- 
1 plain, ant appeared on the summons, and^it was 
u not proved that the injury was less than 5L, that 
being the extreme amount of injury with which 
e the magistrates had power to deal iii a summary 
1. manner — It was held, that the defendants not 
having raised the objection to the magistrate s 
want of jurisdiction in the court below, the 
ir conviction was good, and should not be reversed. 

Z- Iteg. v. Galway JJ., 14 Cox, C. 0. 386. 

No objection can be relied upon which was not 
>y taken before the justices. ^Xotteram v. Eastern 
k Counties Ilg., 7 C. B. (N.S.) 58. S. P., v. 

er IluxtaUe, 1 El. & El. 780 ; 28 L. J., M. C. 221 ; 
rt 5 Jur. (N.S.) 790. 

%, When a case had been granted, and the case 
:)5 and certain orders set out therein, and the order 
56 of sessions had been brought up by certiorari, 
the court would not entertain any objection, 
although it went to the jurisdiction of such 
Lie orders,'" which was not raised by the case itself, 
to B.eg. v. Ileyop, 2 New Sess. Gas. 270 : 15 L. J., 
,se M. C. 70. S. P., Urg. v. Ilirtpury, 2 New Sess. 
to Gas. 648 ; 8 Q. B. 566 ; 16 L. J., Q. B. 105. 

42 The party.at whose instance the case is granted 
D. must either proceed with the case received, waiv- 
ing any other objections to the order of removal, 
or must abandon the case, and rely on. any other 
it, objections which may be raised when the order 
)m is brought up by certiorari. Beg. v. SL A'mies, 
lut Westminster, 2 New Sess. Gas. 517 ; 8 Q. B. 561 ; 
ms 16 L. J., M, 0. 33. 

he Where fraud is not expressly found by the 
lie sessions, the court cannot infer it from any state 
to of facts. Bex v. Llanfikangel-Aheraowin, 4 
Lch N. & M. 355. _ _ _ 

lit, On the argument of the case, it is too late to 
I'ed object, that the order brought up varies from the 
0. order required by the certiorari. Beg. v. Ford- 
ham, 3 P. & D. 95 ; 11 A. & E. 73 ; 9 L. J., M. G. 3. 


On what Points.]— The court will hear Question of Pact.]— The que^^^^^ 

.and determine questions of law arising on the a person has been guilty of ‘‘ behaving in a riotous 
facts stated by iiistices under 20 21 Yict. c. 43, or indecent manner within the meaning ot s. 3 

.s. 6, although they were not taken before the of the Yagrant Act (5 Geo. 4, c. 83), is a question 
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of fact for the justices to determine, and when 
the justices in quarter sessions have determined 
the same no appeal lies to the high court. Conner 
Y. LusMngton, 5 E. 180; 68 L. T. 91 ; 57 J. P. 
■168.: ■ . 

Sending hack Case.] — ^^Vhere justices omitted 
to set out a material document, which, as 
appeared by affidavit, was in evidence before 
them, the court sent the case back to them for 
amendment, before the case came on for argu- 
ment. Yoy'lishire Tyre a7id Axle Co. v. Hoth^r- 
ham Local Board^ A: C. B. (N.S.) 362 ; 27 L. J., 
C. P. 235 ; 6 W. E. 443. 

The court will not, before argument, send the 
case to be amended on the ground that it is 
defectively stated. Christie v. 8L Liihe^ Chelsea^ 
Umon, 8 EL & Bl. 992 ; 27 L. J., M. C. 153 ; 4 
Jur. (K.S.) 734, n. ; 6 W, E. 261. 

The court will not, on a mere suggestion by 
an appellant at the argument that there has 
been misconduct or negligence in drawing a case, 
send it back to be restated or amended. Toums- 
end V. Read, 10 C. B. (N.s.) 308 ; 30 L. J., M. 0. 
223 ; 4 L. T. 447 ; 9 W. E. 659. 

When justices have deliberately and advisedly 
adjudicated upon a case before them at petty 
sessions, the court will not, in exercise of the 
jurisdiction conferred by the 12 Viet. c. 16, s. 5, 
send the case back to them, to rehear and 
determine it. Req. v. Buhlin JJ., Ir. E. 5 C. L. 
548. 

The justices havitig, in a case stated by them, 
omitted inadvertently to set out some documen- 
tary evidence which was shewn to have been 
read before them, the court, on motion, pre- 
viously to the argument, sent the case back to 
them to be amended, although no application 
had been made to the justices to amend. Unliles 
V. Att.-Gen., Ir. E. 7 C. L. 462. 

Where the facts were such as to render it 
almost certain that the decision of the justices 
must have proceeded on the ground of fraud, 
the court sent back the case to be amended. 
Rex V. LlanfihamgeUAhercowin, 4 N. & M. 355. 

The court will not send a case down to 
the sessions to be restated, on a mere formal 
objection, if enough appears to enable them to 
decide according to the merits of the case. Rex 
T. 3Hddlezoy, 2 Term Eep. 41. 

Buty of Sessions.] — A case sent back to 

the sessions to be restated must be reheard ; and 
the sessions may receive further evidence, and 
make a new order on such rehearing. Rex v. 
Bloxam,! A. & E. 386 ; 3 N. &; M. 385 ; 3 L. J., 
M. C. 115. 

When an order of justices has been quashed 
on appeal, subject to a case, and the court directs 
the case to be restated, the sessions have no 
jurisdiction to hear evidence thereon, or to con- 
firm or quash the order without a notice by one 
of the parties to the other of an intention to 
[)roceed at such sessions, 'which notice may in 
such a case be given by the respondents. Req. 
y. Barnes, 2 Q. & D. 233 ; 3 Q. B. 437 ; 6 Jur. 945. 

Becision.] — If there is any evidence tending 
to prove an offence over which a magistrate has 
a summary jurisdiction by conviction, the court 
cannot judge of the degree of it, or control the 
determination of the magistrate upon that 
evidence. Rex v. Davis, 6 Term Eep. 177. 

And if justices of the peace acquit a person 
against whom an information is laid before them 

VOL. vm. 


j for a penalty, the court cannot reverse the judg- 
I ment, though the justices state (on a return to 
j a certiorari to remove the proceedings) evidence 
which, prima facie, is sufficient to convict, and no 
contradictory or explanatory circumstances. Rex 

V. Reason, 6 Term Eep. 375. 

The court, however, will not, in such a case, 
grant costs in obtaining a rule to state a case.^ Ih. 

On an appeal against a conviction under 
20 & 21 Viet. c. 43, there being no evidence set 
forth by the case to support the conviction, it 
was held that the court had power to quash it. 
Wathm V. Feytwich, 7 W,. E. 16. 

If the facts in a case stated under 20 & 21 
Viet, c, 43 reasonably warrant the inference that 
an offence has been committed, the court will 
not set aside a conviction for such offence 
Hlthough if stated in a special verdict the facts 
would not support a conviction. Blacltiyool 
Local Board v, Fenmicl:, 4 H. & hT. 127 ; 7 

W. E. 382. 

Power to amend Order.] —On a case 

stated, by justices who made an order against 
a pawnbroker, for refusing to deliver up a 
pledge, the court declined to exercise a power to 
.amend the order, because it would deprive the 
pawnbroker of his right to appeal to the quarter 
sessions. Shaehell v. West, 2 El. & El. 326 ; 29 
L. J., M. C. 45 ; 6 Jur. (N.S.) 95 ; 1 L. T. 28 ; 8 
W. E. 22. 

Power to reduce Penalty.] — The high 

court of justice has no power under 20 & 21 
Viet. c. 43, s. 6, to reduce a penalty on a case 
stated by justices. Evans v. Ileinimjway, 52 J. P, 
134. 

A sentence, depending upon time, passed for a 
period longer than the law authorises, cannot be 
reduced so as to carry it into effect for the pre- 
scribed leeal time, it must be reversed. Rex v. 
Bllis, 5 L. J. (o.s.) M. C. 3. 

Form of.] — The form of judgment on a 

case sent from sessions is simply to make abso- 
lute or discharge the lule for quashing the order 
of sessions ; hut, if the rule is discharged, the 
effect of the judgment is to confirm the order of 
sessions, and to fix the costs on the party bring- 
ing up the case, under 5 Geo. 2, c, 19, s. 2. Rey, 
V. Latchford, D. k M. 290 ; 6 Q. B. 567 ; 8 Jur. 
1094. 

Finality of.]— The 20 & 21 Viet. c. 43, 

s. 6, enacts that the decision of the superior court 
on the question of law raised by a special case 
stated % justices “ shall be final and conclusive 
on all parties ” : — Held, that, notwithstanding 
these words, the Irish court of chancery had 
jurisdiction to order the party, at whose instance 
the special case had been stated, to declare in 
prohibition. Devonshire {Duhe), In re, 3 Ir. Eq. 
E. 412. 

Appeal to Court of Appeal— Case stated by 
Quarter Sessions,] — Where the queen’s bench 
division in the exercise of its original common 
law jurisdiction affirms or quashes an order of 
sessions an appeal lies to the court of appeal, 
although no leave to appeal be given. Req. v. 
Savin, 6 Q. B. D. 309 ; 29 W. E. 638—0. A.' 

An appeal lies from the judgment of the 
queen’s bench division on a case stated for its 
opinion by a court of quarter sessions. Walsall 
Overseers v. X. W.-TF. Ry., 48 L. J., M. C. 65 ; 4 
App. Gas. 30 ; 39 L. T. 453 ; 27 W. E, 189. 

21 



643 



JUSTICE OF THE PEACE— 644 


— Costs— Jurisdiction.]— The practice iii 
proceedings on the ciwn side of the epeen’s 
bench division is unaltered by the Judicature 
Act, 1890, and there is, therefore, no power to 
give costs to a successful appellant in a case 
stated by quarter vsessions. ZondoK County 
Council T. Woolu'ich Zfuion^ [1893] 1 Q. b. -10 j 
57 J. V. 292— G. A. See London County Comwtl 
v.ljtv'ff Ham (No. 2), G1 L. J., M. C. 210 ; j 1892] 
2 Q. B. 173 ; 67 L. T. 363 ; 40 W. E. 662; 5b 
J. i>. 062— C. A. See also Otter v. Mgley, 57 
J. P. 457. 


Case stated by Petty Sessions.] — The 

court of appeal has no jurisdiction to hear an 
appeal from a decision of the high court of 
justice upon a case stated by justices as to an 
information for contravening the by-laws of a 
school constituted under the Elementary Educa- 
tion Act, 1874. Mellon v. JDenJiam, 4.9 L. J., M. C. 
89 ; 5 Q. B, D. 467 ; 42 L. T. 493 ; 44 J. P. 
472. 

An appeal lies to the court of appeal from the 
judgment of the queen s bench division upon a 
special case stated under s. S3 of the Summary 
Jui’isdictiou Act, 1879, in proceedings before 
justices for the non-repair of a highway. Lougli- 
horoHfjh TlUjliimy Hoard v. Curzon, 17 Q. B. E. 
344 ; '55 L. T. 50 ; 50 J, P. 788— C. A. 

And nee Appeal— To the Couht of Appeal 
— Crihikal Law— Error ard Appeal. 


Costs.] — Where jmstices of petty sessions have 
stated a case, the divisional court upon the 
hearing does nob give to the successful party the 
costs before the justices. Slaughter v. Sunder- 
land Corporation^ 55 J. P. 519. 


Of Appellant.] — ^When upon a case stated, 

a conviction is quashed, the court has jui isdictioii 
to award costs to the appellant. WaUh v. Iteg.^ 
16 Cox, C. C. 435. 

Qumre as to the effect of a superior court 
. deciding in favour of the appellant on a case 
stated under 20 & 21 Viet. c. 43, when the 
. appellant was the complainant below, and the 
justices dismissed his complaint. Potte/r v. .Berry, 
6 W. R. 71, 


tion was too late, CooJi y. Montague, 28 L. T. 
494 ; 21 W. E. 670. 

— - Of Eespondent.] — The statute 20 & 21 
Viet. c. 43, s. 6, does not give the court power to 
award costs to the justices. Luton Local Hoard 
V. Darin, 2 El. & EL 678 ; 29 L. J., M, C. 173 ; 6 
Jur. .(N.s.) 580. 

The court will not give a respondent costs on 
dismissing an appeal, ndierc tlie question is fairly 
arguable. Caswell v. Cooh, 12 C. IL (N.s.) 242. 

Where the effect of an order is to decide that 
an appeal is not properly before the court, costs 
I cannot be given against the appellant. LitUo v. 

1 Domiclly, Ir. E. 5^0. L. 1. 

Excise Officer,] — On a|:)peal against a 

conviction of the appellant by two just ices on 
an information laid before them by an oilicei' of 
the excise, on behalf of the crown fo:i’ an ntfunee 
under one of the excise acts : — Held, tlia.t the 
court, on confirming the conviction, had juris- 
diction to award costs to the oiiicer, as the 
statute includes cases in which the crovvii is, 
directly or indirectlv, a partv. Moore v. S/uitk, 
1 El. & El. 597 ; 28 L. J., M. 0. 126 ; 5 Jiir. (n.S.) 
892 ; 7 W. E. 206. See Beg. v. Beadle, 7 El. & 
Bl. 492 ; 26 L. J., M. 0. lli ; 3 Jur. (K.S.) 863 ; 
5 W. E. 498. 

When Case not Lodged.]— When an 

appellant has neglected to lodge a case stated 
by justices within the time specified by 20 & 21 
Viet. c. 43, s. 2, the court has power to grant the 
costs of a rule to shew cause why it should not 
be struck out from the list. 6r. M. and L. tf* 
iV.-lF. Committee Y. Inett, 46 L. J., M. G. 
237 ; 2 Q. B. D. 284 ; 25 W. E. 584. 

On Objection not raised below.] — Where 

a conviction was quashed upon an objection 
which ^Y&s not brought to the notice of the 
magistrates, costs w^ere not given to the success- 
ful })arty. Stinson v. Hrowning, 1 H. & E. 263 ; 
35 L. J., M. C. 152 ; L. R. 1 C.' P. 321 ; 12 Jur. 
(N.s.) 262 ; 13 L. T. 799 ; 14 W. E. 395. And 
see Mirlihani, Hx parte, 21 L. T. 748 ; 18 W. R. 
258. 



Respondent not appearing.] — If the 

respondent does not appear costs are not given 
to the appellant. Lee v. Strain, 28 L. J,, M. C. 
221 : 5 Jur. (N.S.) 846 ; 7 W. E. 432. 

The respondent did not appear upon the 
argument. The court decided in favour of the 
appellant : — Plcld, without laying down any 
general rule, but qualifying the decision in Xce 
V. Strain (supra), that the appellant was entitled 
to the costs of the appeal. Wedneshiry Local 
Hoard v. Stephenson, 33 L. J., M. C. Ill ; 10 Jur. 
(N.S.) 151 ; 9 L. T. 731 ; 12 W. E. 414. 

Laches.] — ^The court 'will not entertain an 

application for the costs of an appeal in the term 
after that in 'vtLich judgment is pronounced. 
Burden berg v. liobei'ts, L. E. 2 0. P, 292. 

Semble, that application for costs should be 
made immediately upon the disposal of the case. 
Jh, 

In an appeal under 20 k 21 Viet. c. 43, from a 
decision of justices, the court gave judgment for 
the appellant with costs. Four terms afterwardvS 
the successful appellant applied to the court to 
amend, by allowing him the coats of the proceed- 
ings in the court below : — ^Held, that the applica- 




To follow the Event.] — The quarter ; 

sessions, on appeal, quashed an order made 
against the defendant by the petty sessions, 
subject to a case for the consideration of the 
queen’s bench division, and further ordered 
that the costs of the appeal then before it should 
abide the event of the decision of that court. 

The case, which was dated and signed by the 
chairman of the quarter sessions, after stating 
the question submitted to the queen’s bench 
division, contained (inter alia) the following 
clause: “The court are ... in all respects to ^ 

exercise the power of the sessions to confirm, j 

amend, aker, vary, modify, or reverse their 
decision in such manner and to such extent as 
to such court shall seem expedient and proper ; 
costs to follow the event.” At the hearing of 
the case, the queen’s bench division quashed the 
order of the quarter sessions, but the judgment i 

was silent as to costs. In an action brought to 'J 

recover the costs incurred in the argument of the | 

ease, and also the costs of certain applications | 

made to the quarter sessions from time to time j 

until the judgment of the queen’s bench division j 

in the plaintiff’s favour was obtained : — Held, | 

^that the words “costs to follow the event” j 


I 





JUSTICE OF THE PEACE— 


xeferred, and were inteHded to refer, to costs such 
as were claimed by the plaintiff in the action. 
ZearY. BotUnff, U L. T. 58 ; 45 J. Ih 240. 

Held, also, that these words, although con- 
tained in a case stated and signed only by the 
chairman of the quarter sessions, amounted to 
an agreement which was binding on the parties 
to the case, and that the defendant was therefore 
liable to pay the costs so incurred. Ib. 

Where points are raised in favour of both sides, 
and the court confirms the order of sessions, and 
decides against all the points raised, neither 
party is entitled to costs, under 5 Geo, 2, c. 19, 
s. 2. Jiefjf. V. Southmipton JDoeli Co. ^11 Q. B. S3 ; 
20 L. J., M. C. 228 ; 15 Jur. 859. 


The master allowed to the appellant the costs of 
preparing the case beyond the fees allowed to 
the clerk of the justices by s. 3, and schedule 
(A.), and also the costs of amending the case 
Held, that the taxation was right. Glover v. 
Booth, % B. & S. 807; 31 L. J., M. 0. 270.; 9 
Jur. (N.s.) 76. 

Appeal from Conviction at Quarter Sessions.] 
—See Criminal Law (Crown Cases Ke- 
served). 

2. To Quarter Sessions. 
a. What Sessions. 


Against Prosecutor.] — On an appeal In Middlesex.]— The justices of Middlesex, in 

against a conviction by justices, the court quashed addition to the four quarter and four general 
the conviction Held, that the costs were to sessions which they had been in the habit of 
be paid bv the party prosecuting. Yenableii v. holding, appointed other original intermediate 
Hardman, 1 El. & El. 79 ; 28 L. J., M. C. 33 ; sessions Held, that they had a right so to do. 
4 Jnr. (n.s.) 1108. Ztex v. Mullaney, 6 Car. & P. 96. 

The 7 A 8 Yict. c. 71, s. 2, enacts that the 

Against Justices — Ordinary Rule.] — The adjourned sessions in Middlesex “ shall be general 

usual practice is not to give costs against the sessions of the peace,” and shall have power 
justices on a case stated by quarter sessions on to try and determine all appeals, and all other 
nppeal from the petty sessions. Reg. v. Aber- powers which” “belong to the general quarter 
yamc/iy 29 W."R. 304. sessions”: — Held, that the jurisdiction thus 

given was optional only, and that a putative 

Between Party and Party.] — Where a father was not bound to appeal to those sessions, 

case is stated for the opinion of a superior court, hut might wait and appeal to the general quarter 
under 12 13 Viet. c. 45, s. 11, the practice is to sessions. Beg. v. Middlesex JJ., 5 D. & L. 580 ; 

give costs as between party and party. Clarendim 17 L. J., M. C. 111. 

XEarV) V. St. James, Westminster (Bector'), 10 In London and Middlesex (which have four 
O. B. 806 ; 20 L. J., M. C. 213 ; 15 Jar. 492. general and four quarter sessions), an appeal 

against an order of removal must be to the 

Appeal against Poor-rate.] — Where a case quarter sessions. Beg. v. Middlesex JJ., 4 Q. B. 

is stated by sessions upon appeal against a poor- 807 ; 12 L. J., M. C. 134 ; 7 Jur. 669. 
rate, the proceeding is a civil proceeding on the 

■crown side of the queen’s bench division, within In Boroughs — Separate Court of Quarter Ses- 
the Kules of 1880, Ord. LXII. r. 2, and the costs sions.]— When a pauper becomes chargeable in 
.are ill the discretion of the court under Ord. LV. union, which includes a borough having a 
Clarli V. Fislierton-Angar Overseers or Alderbury separate court of quarter sessions, the guardians 
Union, 50 L. J., M. C. 33 ; 6 Q. B. D. 139 ; 29 may obtain an order for the removal of such 
W. R. 334 ; 45 J. P. 358. pauper to his place of settlement from the justices 

Where, upon a case reserved on a poor-rate of the borough, although the particular parish 
.appeal, the order of quarter sessions is quashed, from which he is to he removed is not within 
there is no power to give the successful party the borough, and, in such case, the proper 
•costs. .London County Council v. West Ham tribunal to hear an appeal against the order is 
Clmrchioardens (Ho. 2) ([1892] 2 Q. B. 173) the quarter sessions for the borough, and not the 
followed. Halkyn District Mines Drainage Co. (quarter sessions for the county. Beg. y. Staff or d^ 
V. Holywell Union, E. 779 ; 69 L. T. 705 — C. A. shire JJ., 41 L. J., M. C. 78 ; L. E. 7 Q. B. 288 ; 
See 57 & 58 Viet. c. 16, s. 2. 25 L. T. 829 ; 20 W. E. 366. 

Where a separate court of quarter sessions has 

Against Convictions.] — Ord. LVII. does been granted to a borough under 5 & 6 Will. 4, 

not enable the court to give costs in criminal c. 76, the recorder, under s. 105, has, in such 
proceedings on the crown side of the queen’s court, exclusive jurisdiction of appeals against 


siiai practice is not to give costs against tne sessions ol tae peace,' ami ” snau nave power 
istices on a case stated by quarter sessions on to try and determine all appeals, and all other 
ppeal from the petty sessions. Reg. v. Aber- powers which” “belong to the general quarter 
amewy 29 W."E. 304. sessions”: — Held, that the jurisdiction thus 


not enable the court to give costs in criminal c. 76, the recorder, under s. lOo, has, in such 
proceedings on the crown side of the queen’s court, exclusive jurisdiction of appeals against 
bench division on appeal from sessions. f=^o orders of removal made by the^ borough justices, 
that where the appeal was from a conviction Bcg.Y. Svffolh JJ., 2 Q. B. 85 ; 10 L. J., M. G. 
under the Weights and IMcasures Act, the court 138. S. P., Beg. v. xSt. BdmuniJs, Salisbury, 2 


was unable to make any order as to costs. Beg. Q. B. 72 ; 1 G. & D. 137. 

T. Baxendnle, 50 L. J., M. C. 35, n. ; 6 Q. B. D. An order was made by two justices of the 
144, n. ; 29 W. E. 335. borough of B., which is a borough having its own 

’ ’ court of quarter sessions, adjudging the settle- 

Rule not mentioning.] — A rule calling ment of a lunatic pauper to be in the parish of 

■on justices to shew cause why a case should not A., the order being obtained by the church- 
bc kated was made absolute, nothing being said wardens and overseers of the parish of B. :— 
about costs -.—Held, that the party applying was Held, that an appeal against the order lay 
mot entitled to costs on taxing the costs of the under 16 & 17 Viet. c. 97, s. 108, to the quarter 
■case. WalejicJd Loral Board v. West Biding sessions of the county in which the borough was 
and Grimsby By., 6 B. & S. 794. situated. Beg. v. WarwiGltsldreJJ., 7 W. E, 529. 

The parish of E. was subject to the jurisdiction 

Case sent back and amended.] — A case of quarter sessions of S., but not to those of the 

was sent back to be restated, and ultinjately county in which it was situate. In 1878 E., 

judgment was given for the appellant, with costs, with a irart of the county called the “added 

21—2 
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aiea” was piit under eoinmissionei;s for paving, s. 
&c., by a local act, which provided that it a Ji 
charter were granted to the whole^distri^^^^^^ M 
quarter sessions of S. should have jurisdiction 
over the “added area,” and that the ‘ added 
area ” should cease to be liable to county rates. 

In 1884 a charter w\as granted, which incorpo- ac 
rated the whole district, as the borough of R. ai 
Held, that the borough of R. was a borough b 
having a separate court of quarter sessions, ana - 
that the “ added area ” was no longer liable to a] 
county rates. A separate court of quarter p 
sessions in s, 150 of the Municipal Corpomtions tl 
Act, 1882, means a court separate from that ot a 
the county. St. Lmoronce O terseers v. n 

51 J. P.262. ^ ^ 

The court of queen’s bench^ have not the ti 
power of ordering an appeal against an order of p 
removal to be heard at the sessions ot a county J 
next adjoining a city and county of itself, even 
though all the justices of the latter areintei^sted e 
in the event of the appeal. Bex v. Kent JJ., o t 

L, J. (O.s.) M. C. 45. 

Date.]— The 54 Geo. 3, c. 84, which enacts 1 
that the Michaelmas quarter sessions shall be ^ 
holden in the week after the 11th of October, is 
merely directory, and those sessions may be £ 
legally holden at another time. Bex v. Leicester i 
JJ., 5 D. & R. 772 ; 7 B. & C. 6 ; 5 L. J. (O.S.) < 

M. C. 95; 31 R. R. 135. 

Next Practicable Sessions.]— cases, post, 
col. 652. 

Presumption as to Intervening Sessions.]— 

If a court of general quarter sessions, next after 
an order of "bastardy, quashes the order, the 
court will not intend that a court of general 
sessions intervened ; and unless that appears, 
the order of sessions will be confirmed. Bex v. 
Chichester, 3 Term Rep. 496. 

Order Altering Arrangement of Parishes.]— 

Where an order for altering the arrangement of 
the parishes, townships, &c. , of any county for 
the convenience of holding special sessions, has 
been made under 9 Geo. 4, c. 43, ss. 2, 4, there is 
no appeal against it ; ss. 8 and 9 apply to orders 
made under the authority of s. 7 only. Bxx v. 
Derbyshire JJ., 1 D. P. 0. 386. 

Tb. Who may Appeal. 

Assessment Committee may Appeal in Name I 
of Guardians.]— The assessment committee for 
the parish of N. raised the gross estimated rental 
and ratable value of certain property, and, 
having heard the objection of the occupier, 
decided against him. The occupier then appealed 
to the special sessions, under 6 & 7 Will. 4, c. 96, 
s. 6, and. at the hearing, the assessment com- 
mittee appeared as respondents in the^ name of 
the guardians, as provided by 27 & 28 Yict. c. 39, 
s. 2. The justices at special sessions reduced 
tile gross estimated rental and the rateable value 
of the property. The assessment committee 
then gave notice of appeal, in the name of the 
guardians, to the next general quarter sessions, 
when the justices refused to hear the appeal, on 
the ground that the assessment committee had 
no light of appeal Held, that the assessment 
committee had a right to appeal, such right of 
appeal heing one of the “incidents” of other 
appeals within the words of 27 &; 28 Viet. c. 39, 


s. 2. Llanidloes and Keivtowa Union v. Price 
Jones, or Beq.v. Monty ornery shire JJ, 50 L. J, 

M. C. 52 ; 44 L. T. 310 ; 29 W. R. 806 ; 4o J. P. . 
407. 

“Party Aggrieved.”]— By an improvement 
act an appeal to the quarter sessions was gi ven to 
any person who should think himself aggrieved 
by any order made bj^ virtue of the act. At .a 
meeting of the owners of pro[)erty to consider an 
application to parliament for an act for the 
purpose of a better supply of water for the town, 
the chairman stated that the expenses of such 
application could not be chai'g’cd on the rates 
under the improvement act ; but a resolution 
was passed, in which A. concurred, empowering 
the commissioners, out of the tiiwus funds, tes- 
prosecute such application.^ An order was after- 
wards made hj the commissioners on the treasurer 
for the payment of certain sinus of nmuey for 
expenses incurred in such application :— Held, 
that A. was not a party aggrieved within the 
act, and therefore could not ajipeal against the 
order. Harrop v. Bayley, 6 El. k Bl. 218j 25 
; L. J., M. 0. 107; 2 Jur. (N.S.) 882 ; 4 M. R. 

; Any rated inhabitant of the parish to which 
J an order of removal is made may as a party 
> aggrieved appeal against the order under 13 & 14 
) Car. 2, c. 12, s. 2, and 3 W. & M. c. 18, s. 9. Bex 
V. Denbiyhshire JJ., 9 L. J. (O.S.) M. C. 109. 

Neglect to repair Highway— Order for Ex- 
penses.]— A complaint having been made to 
justices that certain roads alleged to be high- 

- ways under the jurisdiction of a highway board 
X were out of repair, a sumnions was issued against 
e such board. Upon the hearing, a land survey oi 
il was appointed to view and report on the state of 
s, the roads in question. The report was duly 
V. made, and the justices, upon the evidence and 

admissions before them, ordered the highway 
board to do the repairs. The highway ^ board 

— neglected to obey this order ; and the justices 
appointed such land surveyor to put the liigli- 

)r way in repair, and ordered the board to pay ^the 
IS expenses. At several hearings before the justices 
is the highway board never denied that they were 
rs liable "to repair the roads in question. The board 
V. appealed to quarter sessions against the order 
upon them for the expenses of repairing the 
roads. The following were the grounds of 
appeal 1. That the said justices had no juris- 
diction to make the said order. 2. That the said 
ae order is contrary to law. 3. That the said order 
or is contrary to the evidence. 4. That the justices 
al wrongfully admitted evidence of witnesses other 
d, than 'the person appointed by them under s. IB* 
ir, of 25 & 26 Viet. c. 61. 5. That at the time of 
ed the making of the said order the said highways 
16, had been put into a state of complete and 
n- effectual repair. 6. That the sum mentioned irs 
of the said order to bo spent in pidlbig; 

59, roads into repair is excessive. 7. That the said 
ed highway board was and is not liable to repair 
ue the said highways, anil that the liability ta 
;ec repair the said highways was at ail the hearings 
he before the said justices recited in the said order, 
[IS, and also at the time of the hearing when the 
on said order was made, and at tlie time 'Of the 
ad making thereof, disputed.” Upon the appeal it 
Slit was contended on behalf of the board that the 
of roads in question were not highways, and the 
ler order was quashed on that ground : — Held, that 
39, the highway board were entitled to appeal ta 
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quarter sessions against the order, but were not months next after the cause of complaint should 
entitled on the appeal to raise the question have arisen. « A appealed to the ses- 

whether the roads were highways— -(1) because sions against an order of the directors for the 
they were estopped by their admissions before payment of sums due on annuities, and as 
the justices ; (2) because their grounds of appeal interest on loans. The order had been made less 
gave no notice that the point would be taken ; than four months back, but the debts had not 
sand (3) because the question was not open to been incurred, nor the annuities granted within 
them when the order appealed against was made, four months : — Held, that the appellant was not 
llliiigimrtli v. Bulmei' JSaat Highway Board, 52 confined to the remedy pointed out by the first- 
h. J., Q. B. 680 ; 48 J. P. 37, mentioned clause of the act, and that the cause 

Held, also, that the quarter sessions, by decid- of complaint had arisen within four months, 
tng the question, did not thereby necessarily Bex v. Salop JJ,, 2 B. & Ad. 145 ; 9 L. J. (o.S.) 
decide that it was open to the highway board to M. 0. 111. 
raise it. Ib. 

. . . Amount of Penalty.] — The 12 & 13 Viet. c. 92, 

Right of Appeal— Kotwithstanding certain 14, enacts that, a party convicted by a justice 
Admissions,]— The fact that the appellant, when under the act shall pay such penalty, damage or 
charged, admitted an act of assault, but asked compensation, as the justice shall adjudge, order 
for the charge to be heard on the ground of miti- or award, together with the costs of conviction, 
gating circumstances, is not a simple plea of to he set tied V such justice ; and *s. 25 gives an 
guilty, debarring him from the right of appeal appeal to quarter sessions in all cases where the 
given under s. 19 of the Summary Jurisdiction gum adjudged to be paid on any conviction shall 
Act, 1879. Beg. v. Bssex JJ., Stai% Ex parte, exceed 2Z. : — Held, that this gives an appeal only 


61 L. J., M. C. 120. 

Summary Conviction of Consenting Adult — 
Imprisonment without option of Fine.] — 

Where under s. 12 of the Summary Jurisdiction 
Act, 1879, an adult consents to be dealt with 
summarily by a court of summary jurisdiction. 


where the sum adjudged to be paid as penalty, 
damage, or compensation, exclusive of the costs, 
exceeds 21. Beg. v. Wartoiclishire JJ., 6 El. & Bl. 
837; 25 L. J., M. C. 119; 2 Jur. (n.s.) 930; 
4W. R. 650. 

Licences.] — appeal lies against a refusal by 


and is convicted and adjudged to be imprisoned justices to grant a billiard licence under 8 &: 9 
without the option of a fine, there is no appeal Vict. c. 109, s. 10. Chamberlain, Ex parte, 
under s. 19 of the act to quarter sessions against g EL «fc Bl. 644 ; 4 Jur. (N.s.) 477 ; 6 W. R. 75. 
such conviction. Beg. v. Londo7i JJ., Lamhert. . 7 x x 

Expa'rte,^\ L. J., M. C. 104; [1892] 1 Q. B. INTOXICATING Liquors. 

tlr ’ T ' n* Demolition of Building. ]— An appeal to 

•526 ; 56 J. P. 421. „ -i, 


c. In what Cases. 
Refusal of Guardians to determine.' 


A}id see INTOXICATING Liquors. 

Demolition of Building.] — An appeal to 
quarter sessions wnli not lie against the order of 
a justice directing the demolition of buildings 
under s. 75 of the Metropolis Local Management 
Amendment Act, 1862. By s. 231 of the Metro- 


local act, the management of the poor was vested polis Local Management Act, 185.5, any person 
in the churchwardens, overseers, governors and aggrieved by any adjudication of a justice ‘‘with 
directors of the poor, and an appeal to them was I’espect to any penalty or forfeiture under the 
given to any person thinking himself aggrieved provisions of the act may appeal to qiiarter 
by anything to be done by virtue of the act ; and sessions. By s. 75 of the Metropolis ^ Local 
if the appellant should be dissatisfied with their Management Amendment Act, 1862 (which, by 
determination, then appeal wus given to the s. IKh is to be construed as one act with the act 
quarter sessions, A parishioner, having applied 185.5), where a building is erected beyond the 
ifor relief against a rate to the churchwardens, gooeral lines of bnildiiigm a street without the 
^overseers, governors and directoi's, they, at a ^lotropolitan Board ot Works, a 

meeting, resolved to take no further notice of his j^rstice of the peace is empowered, upon com- 
sipplicatioii : — Held, that, as they had not come pla-nit made and after inquiry held as the act 
to any determination on the subject-matter of directs, to order the owner or occupier to 
Ids complaint, the parishioner could not appeal demolish the building, and in default of com- 
to the quarter sessions, but that he ought first pbance with the order, the vestry ot the parish 
to have applied for a mandamus to compel the board of ivorks for the district shall demolish 
churchwardens, overseers, governors and direc- building, and may remove and sell the 
tors to hear the appeal. Bex v. Kent JJ., 9 materials, and recover the expens.es ot jo domg 

B &; C 283 from the owner or occupier Held, that the 

order of a justice directing the demolition of a 
Within Limited Time.] — Guardians and direc- building under s. 75 of the act of 1862, vras not 
tors of the poor were incorporated by statute, an adjudication “with respect to a penalty or 
and were ordered to hold certain courts and forfeiture” within s. 231 of the act of 1855, and 
meetings, at which any ratepayer might object therefore that no appeal to quarter sessions would 
to their proceedings or accounts, and such objec- lie against the order. Beg. v. Middlesex JJ., 
tion should be taken into consideration ; and if Elsdon, Ex parte, 51 L. J., M. C. 94 ; 9 Q. B. D. 
the matter could not at that time be settled to 41 ; 30 W. R. 657 ; 46 J. P. 551. 
the satisfaction of the complaining party, it 

should be adjourned to the next court, to be Bastardy.]— An appeal against an order in 

there finally heard and determined. A subse- bastardy may be brought, either on the con- 

qnent clause provided that any person aggrieved ditions prescribed by the bastardy acts or on 
"by anything done in pursuance of the act, and those prescribed by the Summary Jurisdiction 
for which no particular method of relief was Act, 1879. Sect. 54 of the Summary Jurisdic- 
already appointed, might appeal to the quarter tion Act, in applying that act to “an appeal 
.sessions to be holden within four calendar from an order in bastardy,” amongst other things,^ 
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does not apply the appeal sections of that act 
exclusively of previously existing appeal sections 
in the hastardy acts, but applies the act 
generally to orders in bastardy, so as to remove 
doubts whether they are “orders. or convictions.’V 
Req. V. Montgoriiery shire 51 L. J,, M. C. 95 : 

46J. P.517. 


d. Kotice of Appeal. 

Time for.] — By the Public Health Act, 1875 
(38 & 39 Yict. c. 55), s. 48, a court of summary 
jurisdiction may, under certain circumstances, 
order the local authority to cleanse oifensive 
ditches and execute permanent or structural 
works. By s. 269, where any person deems 
himself aggrieved by any rate made under the 
provisions of the act, or by any order, conviction, 
judgment or determination of or by any matter 
or thing done by any court of summary jurisdic- 
tion, be may appeal, subject to the conditions 
following : 1. The appeal shall be made to the 
next court of quarter sessions for the county, 
division, or place in which the cause of appeal 
has arisen, holdeii not less than twenty-one clays 
after the demand of the rate or the decision of 
the court from which the appeal is made. 2. The 
appellant shall, within fourteen days after the 
cause of appeal has arisen, give notice to the 
other party, and to the authority or court of 
summary jurisdiction whose act he deems 
himself aggrieved, of his intention to appeal. 
All order was made on the appellants under s. 48 
on the 6th of September, and served on them on 
the 24th. They, on the 2nd of October, served 
on the respondents notice of appeal to the ses- 
sions : — Held, that the time for notice of appeal 
ran finm the date of the decision, and not from 
the service of the order of justices ; and, conse- 
quently, that the notice was too late. Beg. v. 
Bnrmt Bitral Simitary Antlwrit'f/.i 45 L. J., 
M. C. 105 ; 1 Q. B. B. 558 ; 35 L. T. 362. 

Where a statute empowers justices, on infor- 
mation laid at a special sessions, to make orders 
on specified parties for the payment of money, 
notice of the intended information being first 
given to such parties, and empowers them to 
appeal, giving notice of such appeal, “within six 
days after such order” shall be made or given, 
the time for notice of appeal runs from the 
making of the order, not from the service. Beg. 
y. Derby shire 7 Q. B. 193 ; 1 New Sess. Gas. 

645 ; 14 L. J., M. C. 84 ; 9 Jur. 551. 

Fraudulent Eemoval of Goods.] — An appeal 
from an order of justices under H Geo. 2, c. 19, 
ss. 4, 5, by a person adjudged guilty of fraudu- 
lently removing goods to prevent a distress, is 
subject to the conditions and regulations pre- 
scribed in the Summary Jurisdiction Act, 1879 
(42 & 43 Viet. c. 49), s. 31, siib-s. 2, and s. 32, 
and therefore notice of appeal must he given 
within seven days after the decision appealed 
against. Beq. v. SliropsMee 50 L. J., M. C. 
72 ; 6 Q. B. b. 669 ; 29 W. R. 567. 

Removal of Pauper.]-— By 11 & 12 Viet. c. 43, 
s. 35, orders for the removal of paupers are 
excepted from the provisions . of that act, and 
therefore the seven days’ notice of appear pre- 
scribed by s. 31 of 42 & 43 Viet, c, 49 (which by 
s. 54 is to be construed as one with 11 & 12 Viet, 
c. 43, and by 47 & 48 Viet, c, 43, s. 6, is made 
applicable to appeals froni convictions or orders 
made in pursuance of the Summary Jurisdiction 


Acts), is not required on an appeal against an 
order of removal. Beg. v. Somersetshire JB, 
58 L., J., M. C. 155 ; 22 Q. B. D. 625 ; 60 L. T. 
834 ; 37 W. R. 492 ; 53 J. P. 470. 

Excise law— Appeal from Conviction.] — The 
act of 1827 for consolidating and aineiitling t].ie 
excise laws (7 & 8 Geo. 4, c. 53), s. 83, ivipuixMl 
notice of appeal from a conviction iiiuicr tliat 
act to be given “at and immediately upon the 
giving of the judgmi exit appealed against.” By 
the Summary Jurisdiction Act, 1879 (42 & 43 
j Viet. c. 49), s. 31, persons authorised to appeal 
from a court of siniimary jixrisdiction may ap'peal 
subject to the condition of giving notice of 
appeal, if no time is prescribed, within seven 
days after the da:y of the decision. — By the 
Summary Jurisdiction Act, 1884 (48 & 49 Mc.t. 
c. 43), s. 6, a person authorised to appeal by any 
act before the Summary Jurisdiction Act, IS 79,. 
from a conviction or order of a court of summary 
jurisdiction mado in pursuance of the Suinmary 
Jurisdiction Acts, shall xippeal subject to the 
conditions and regulations contained in the act 
of 1879. — A person convicted of an ofience- 
against the excise lav’s gave notice of apiieal 
four days after the decision : — Held, making 
absolute a rule for a mandamus to justices to- 
hear the appeal, that the eifect of the siininiary 
jurisdiction acts was to repeal by implication 
tlie provision requiring notice of a|:)p)eal at and 
immediately upon the giving of the judgment,, 
and therefore no time xvas p)rescribed wdthin the- 
meaning of s. 31 of the Summary Jurisdiction 
Act, 1879, so that by that section the time was 
seven days, and tlie notice given was suflicient. 
Beq. V. (rlaviorqaushire »/»/., 58 L. J., M. C. 93 ; 
22 Q. B. I). 628 60 L.T. 536 ; 37 W. R. 493 ; 16 
Cox, 0. G. 593 ; 53 J. P. 294. 

Next practicable Quarter Sessions.]— The true*, 
meauing of appealing to the “next sessions” is. 
the next sessions at which, according to the; 
practice of the particular sessions, a notice of 
trial can be given to try at that sessions. Ben? v., 
Southam])ton VJi, 7 L. J. (o.s.) M. C. 77 ; B-en? v.. 
Derail JJ., 7 L. J. (O.S.) M. C. 78. 

A poor-rate for the parish of L. was made and 
allowed on Saturday, the 20th of March, and 
published on the following day. S. & Son., who- 
are the occupiers of bookstalls at certain railway 
stations in the parish, were included in the rate. 
The quarter sessions next after the publication 
of the rate were held on the 6th of April. A 
party desirous of api)ealing against the rata 
would, therefore, if bound by law to bring his. 
appeal to such April sessions, have had to give 
notice of appeal upon the 22nd of March, the 
day immediately succeeding that of the publica- 
tion of the rate, in accordance with the prr»vi- 
sions of 12 & 13 Viet. c. 45, s. 1, which roquires. 
fourteen clear days’ notice to be given to the 
overseers. S. & Son gave notice of appeal against 
the rate on the 7th of June for the then next 
sessions, which were held on the 5th of July. 
The court of quarter sessions refused to hear the 
appeal, on the ground that it ought to have been 
brought to the April sessions Held, that an 
appellant against a poor-rate is entitled to a 
reasonable time before giving notice of appeal, 
to allow of his considering whether he shall 
appeal, and the grounds on which his appeal 
shall be based, and that one day is not a reason- 
able time for that purpose; and that, conse- 
quently, B. tk Bon were not boixnd to give notice 
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of appeal for tlie April sessions. JRsq. v. Surt'ey 
JJ., m L. J., M. C. 10 ; 6 Q. B. B. 100 ; 43 L. T. 
500 ; 29 W. B. 260 ; 45 J, P. 93. 

Held, further, that, under the circumstances, 
the}- were not even bound to enter and respite 
their appeal at the April sessions. Xh, 

B., being dissatisfied with the decision of an 
assessment committee given on 16th June, 
resolved to appeal to the Kirkdale Sessions of the 
county of Lancashire. Fourteen days’ notice of 
appeal is required to be given to the overseers, 
and twenty-one days to the assessment coin-^ 
mittee. The next quarter sessions for the county 
of Lancaster were held on the 28th June, and by 
adjournment at Kirkdale on 13th July. B. duly 
served his notice of appeal for the Michaelmas ' 
quarter sessions, tvhich commenced at Lancaster 
on 18th October, and were held at Kirkdale by 
adjournment on 2nd November. The justices 
having refused to hear the appeal on the ground 
that B. should have given the requisite notices 
for the sessions held at Kirkdale on the 13th 
July : — Held, that the justices were wrong, inas- 
much as time for giving notice of appeal must 
be calculated in reference to the first day of the 
commencement of the sessions at Lancaster and 
not to the first day of the adjournment thereof 
at Kirkdale, Iteg. v. JjancasUre XT.. 34 L. T. 
124. 

The Pilot Act, 52 Geo. 3, c. 39, enacted, that 
persons convicted of offences against the act 
might within three calendar months after such 
conviction appeal to the sessions, first giving ten, 
days’ notice of appeal to the persons appealed 
against, and within fourteen days next after such 
notice entering into a recognizance : — Held, that 
the party convicted had three calendar months 
within which to give notice of his intention to 
appeal to the then following sessions, which were 
held more than three calendar months after the 
conviction, and need not appeal to the next 
immediate sessions after the conviction. Rex v. 
3Xiddlesex XT.^ 6 M. & S. 279. 

Practice as to.] — Where a district court 

of quarter sessions is held in each division of a 
county by adjournment, from one to the other, 
and the rules of practice made by the court of 
each division, for the conduct of business in it, 
assume that the day when the court for that 
division begins its sittings is the first day of the 
sessions for that division, an appeal belonging to 
one of such divisions should be governed by the 
rules of practice for that division ; and it is 
sufficient, if the grounds of appeal are delivered 
fourteen clear clays before the first day of the 
sitting of the court for the division in which the 
appeal is to be tried. Reg. v, . Susnex »/»/., 4 
B. & S. 966 ; 34 L. J., M. C. 69 ; 11 Jur. (N.S.) 
300 ; 11 L. T. 740 ; 13 W. B. 471— Ex. Ch. 

Calculation of Time.] — The 4 Geo. 4, c. 96. 
s. 87, requires notice of appeal to be served 
within six days after the cause of complaint 
shall arise : — Held, that, when the last of the six 
days was a Sunday, notice on the Monday follow- 
ing was too late. R(-g- v. Middlesex JJ.^ 2 D. 
(N.S.) 719 ; 12 L. J., M. C. 59 ; 7 Jur. 396. 

A notice of appeal was, according to the 
regular and ordinary course of post, delivered on 
a Sunday, and if delivered on Monday there 
would not have been fourteen days before the 
first day of the sessions : — Held, that the notice 
of appeal wms void. Asjjrell v. Lancashire 
16 Jur. 1067, n. 


By a statute an appellant was required to give 
“seven days’ notice, at least, of his intention to 
bring an appeal.” Notice of appeal was served 
on the. 31st of December, at half -past nine o’clock 
a.m. The sessions commenced on the 7th of 
Januarjq at ten a.m., on which day appeals were 
to be entered, though, by the practice of the 
sessions, they were not heard till the 30th 
January : — Held, insufficient, for that the seven 
days must be reckoned exclusive!}^ both of the 
entire day of giving the notice and the first day 
of the sessions, as the fraction of the day is not 
to be considered in such calculation, and the day 
of bringing an appeal is the day on which it is 
entered, not heard. Reg. v. Middlesex XJ., 2 
New Sess. Gas. 73 ; 3 D. L. 109 ; 14 L. J., 
M. C. 139. 

Under 7 &; 8 Viet. c. 101, s. 4, requiring notice of 
appeal to be given within twenty-four hours after 
the adjudication, and making of any order on the 
putative father, the time for appealing must be 
calculated from the signature of the order by 
the justices. Reg. v. Flintshire /«/., 3 D. & L. 
537 15 L. J., M.‘C. 50 ; 10 Jur. 475. 

The twenty-four hours begin to run from thC' 
time of the oral adjudication and order of the* 
justices, and not from the time of the formal 
drawing np and signature thereof. Johnson^ Ex' 
IKirte. 3 B. & S. 947 ; 32 L, J., M. C. 193 ; 9 Jur., 
(N.S.) 1128 ; 8 L. T. 275 ; 11 W. R. 620. 

Absence of Notice.] — Upon a rule for a. 
mandamus to compel the quarter sevssions to 
enrol an, order of petty sessions for stopping up 
a footway, there being fair ground for believing’ 
that many persons had been misled by the 
published description of the footway, and had 
therefore neglected to give notice of appeal, the 
court made a rule to let in the appeal. Rex v. . 
Sutfolh JX, 5 L. J. (O.S.) M. C. 27. 

Mode of Service — On Justice,] — ^Notice of 
appeal against a conviction under 5 & 6 Will. 4, 
c. 50 (Highway Act), s. 72, is well served on the. 
justice under s. 105, if delivered at his dwelling- 
house, though not to him personally. Reg. v.. 
Yorhshire^ North Riding JX, 1 New^ Sess, Gas,. 
574 ; 7 Q. B. 154 ; 14 L. J., M. C. 91 ; 9 Jur. 425.. 

AVhere there is some evidence on the face of 
a written notice that it was served in due time,, 
the court will not interfei'e with the decision of 
the sessions that it was so served. Reg. v. 
(xloueestersliire e/t/., 16 L. J., M. C. 57 ; 11 Jur. 
764. 

On one of several Respondents. ]— A. 

was adjudged, by justices acting under a local 
dock act to pay oOL to B., for and on behalf of 
the owners of a vessel, for an injury caused to 
such vessel by A. A. thereupon appealed, and 
gave notice of appeal to all the part owners of 
the vessel at diiieront times between the 23rd 
September and the 5th October. On the 25th 
September he entered into the recognizance 
as required by the act. At the hearing the 
appeal was dismissed because the recognizance 
was not entered into within three days after 
all the notices had been served : — Held, that 
service on one of the joint owners was good 
service for all, and that the recognizance there- 
fore was properly entered into. Reg. v. Liver- 
pool Recorder^ 31 L. J,, M. 0. 127 ; 8 Jux‘. (N.S.) 
642 ; 5 L. T. 361 ; 10 W. B. 78. 

On Solicitor who appeared for Bespon- 

dent at .Petty Sessions.] — In a bastardy case, 
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notice of appeal to quarter sessions having been | By Solicitor for Appellants.] Notice of appeal 

seiTed upon the solicitor who appeared for the against an order of removal signed by the 
respondent at petty sessions, the solicitor accepted attorney for the overseers of the appellant parish 
service on her behalf : — -Held, that he ceased to is sufficient. Rex v. Momnouth *//., i L* 
be the respondent’s solicitor when the proceedings (o.s.) M. C. 95. 
at petty sessions had determined, and that the 

service ■was bad. Req. y, Oxf or di^Mre By Trustees.]- — By a local act it was pro- 

L. J., M. C. 156 ; [1893] 2 Q. B. 149 ; 4 B. 482 ; vided, that if any person should think himselt 
69 L. T. 368 ; 41 W. E. 615 ; 57 J. P. 712— C. A. aggrieved by certain assessments, he might appeal 
^ . to the quarter sessions, first giving iioticii and 

— - — ■ Statutory Hotice of Appeal sent, out into a recognizance to prosecute such 

returned throughDeadLetter Office.]— An appeal appeaL^By another act, giving powers to certain 
to quarter sessions from an order made at petty trustees, it was enacted, that they might 

sessions can be brought by the person seeking to the name of any one or more 

appeal, only after a proper notice setting out the them ; that no action or prosecution so corn- 
general grounds of the appeal has been duly served nienced' should abate by the death, &c., of such 
on the other party as required by s. 31, sub-s. 2 trustee ; and that such trustee, in whose name 
of the Summary Jurisdiction Act, 1879. Reg. v. \ action or suit should be commenced or 
TilasiP.x JJ.. 43 W. B. .378. oof Kn 


Ruex 43 W. B. 378. 
Eeasonahleness oil— 


-Semble, that where 


prosecuted in pursuance of the act, should be 
reimbursed . his costs thereby incurred, and also 
the costs of’ prosecuting an indictment or other 



mo notice is presonbed by an act givi^ an 

appeal, there most, on principles of common any person by order of the trustee, 

dints before ttel^ entitled to be ^ “oglc the tasTes'&c'' 

Snthih othA of 

mTi ®5il1 3 appea\"J-ildbe entered and prosecuted 

whereby A. was sentenced to sis weeks’ imprison- 30ined), with he c ■ „ . 

ment, aid an order of sessions, purportinl to be the trustees appointed nnder a oerto 

made on dismissing an appeal against the con- ^“t,, do appear at tie next gei einl quaiter 
Tiotion, whereby he was ordered to be imprisoned .^]ons, &c. and pMseoute “ appeal Ac., and 
pnrsuait to the conyiction. By affidavits it abide the order,” &e It did not a^ear 
l^ppeared that he was convicted on a Saturday ; f B- "'f o^' authorised by tlm^ 

tfilt he entered into recognizances before the t° 

convicting justices, which were forfeited on the Maimer :-Held, that there was a snfiio ent notice 
May nfst after the conviction; that on the recognizance within the lirst-mentioi ed 

ensuing Monday the sessions were held, and statute ; and aiandamns issued commanding the 
the appeal called on. By a rule of the sessions, f the appeal. Bei: v. burrmj JJ., 
in all cases of appeals not otherwise directed ^ 

by law, notice in writing must be given on or „ « . „ « i n * x- 

before Saturday se’nnight preceding the sessions. Sufficiency of— Grrounds of Appeal.] _ A notice 
Counsel appeared for the convicting Justices of appeal against an order for the stopping up of 
as respondents, and on their objection, the under m Geo. 3, c. 68, s. 3, must state 

sessions dismissed the apipeal because the rule that the party intending to appeal is in3iired or 
was not complied with ;-Held, that the sessions, aggpejed by the order y JJ., o 

if they thought the notice given not sufficient J- n 

for a trial then, might have entered and respited ‘ 

the appeal, but were not iustified in refusing to ' 7; ^ 7* 1 ^ x 

hear it under the circumstances. Ih. notice of appeal must state that the appellant 

is a party aggrieved or must set out tacts which 
After entering into Eecognizances.] — The shew that he is so, Rex v. Blacliattion QlnJtahi- 
50 Geo. 3, c. 48, s. 25, provided that a party 8 L. J. (O.S.) M. C. 123. 

grieved by any conviction under that act, who A notice of appeal against overseers’ accounts 
shall enter into a recognizance to appear at the used not state that the part}- appealing is 

nest sessions, shall be at liberty to appeal to aggrieved, but it must state the grounds of objec- 

such sessions Held, that this dispensed with tion which he is about to take to the accoiuits. 
the necessity of any notice of appeal, and if the Somerset JJ.. 6 L. J. (o.s.) M. C. 116 ; 7 

party duly entered into the recognizance, the ^ 881. 


sessions were bound to hear the appeal. Rex v. Notice of appeal pursuant to 57 Geo. 3, c. 94, 
Essex JJ.. 4 B. & Aid. 276. s. 2, against a county rate need not state the 

grounds of objection to the rate. Rex v. 

By One of Several.]— A., B. and G. were con- morelaml JJ.,'S L. J. (o.s.) M. C. 70. 
victed under 7 k Geo. 4, c. 23, s. 34 ; under It is sufficient for a vagrant convicted under 5 
s. 72, they gave a joint notice of appeal; at the Geo. 4, c. 83, s. 4, to state as his ground for 
sessions a separate conviction of A. was produced, appeal that he is not guilty. Rex v. Xeiceostle- 
and on the objection taken, that the notice of ^tpon-Tyne JJ., 1 B. & Ad. 933 ; 9 L. J. (O.s.) 
appeal should have been separate, the justices M. G. 117. 

dismissed the appeal : — Held, that the justices Where an appeal to the quarter sessions is 
were wrong, that the variance was immaterial, given by a statute against any conviction under 
and that the justices were bound to have heard it, to any person aggrieved b'y such conviction, 
the appeal. Reg. y. Oxfordshire JJ., 12 L. J., provided he gives to the respondent a notice in 
M. C. 40; 7 Jur. 195. writing of such appeal, and of the cause and 
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matter thereof, and the court of quarter sessions A. & E, 758 ; 1 W. W. & H. 222 ; 7 L. J., M. 0. 
is directed to hear and determine the matter 17, 

of the appeal, that court can adjudicate only on The addressing of a notice of appeal under 
the matter stated in the notice. Rex v. Roultbee, s. 31 of the Summary Jurisdiction Act, 1879, to 
6 N. & M. 26 ; 4 A. & E. 498 ; 1 H. & W. 713. the clerk to the justices, instead of to the justices 
A complaint having been made to justices that personally from whose decision the appeal is 
certain roads alleged to be highways under the laid, is a sufficient and valid form for the notice, 
jurisdiction of a highway board were out of repair, Reg. v, Rssex JJ., Stark, Ex parte, Ql L. J., M. C. 
a summons was issued against such board. Upon 120 ; [1892] 1 Q. B. 490 ; 66 L. T. 676 ; 40 W. R. 
the hearing, a land surveyor was appointed to 446 ; 17 Cos, C. C. 521 ; 56 J. P. 375. 
view and report on the state of the roads in 

question. The report was duly made, and the Be termination as to Sufficiency of.] — ^When 
justices, upon the evidence and admissions before the quarter sessions have refused to hear an 
them, ordered the high way board to do the repairs, appeal on the ground of the insufficiency of the 
The highway board neglected to obey this order ; notices, and a mandamus is applied for to compel 
and the justices appointed such land surveyor to tiiem to hear, the court will, upon the argument 
put the highway in repair, and ordered the board against the rule, determine the question of the 
to pay the expenses. At several hearings before sufficiency or insufficiency of the notices. Gmtis 
the justices, the highway board never denied that v. Buss, 47 L. J., M. C. 35 ; 3 Q. B. D. 13 ; 37 
they were liable to repair the roads in question. L. T. 533 ; 26 W. R. 210. 

The board appealed to quarter sessions against the The consideration of a notice of appeal is 
order upon them for the expenses of repairing the merely preliminary to a hearing of the appeal ; 
roads. The following were the grounds of appeal: therefore if , upon objection taken to the notice, 
—“1. That the said justices had no jurisdiction the sessions decide that it is bad, and dismiss the 
to make the said order. 2. That the said order appeal, the court will, if the decision is erroneous, 
is contrary to law. 3. That the said order is award a mandamus to enter continuances and 
contrary to the evidence. 4. That the justices kear. Reg^^. Sicrrey JJ., 2 New Sess. Gas. 245 ; 
wTongfully admitted evidence of witnesses other & L. 573 ; 1 B. 0. Rep. 12 ; 15 L. J., M. 0. 
than the person appointed by them under s. 18 *> Jar. 410. 

of 25 & 26 Viet. c. 61. 5. That at the time of the Hotices of Appeal.] — Upon the hearing 

making of the said order the saic^ighw^s had ^ to quarter sessions under the 

been put into a state of complete and effectual Summary Jurisdiction Act, 1879, it appeared 
repair, b. piat the sum mentioned m the said order that two notices of appeal had been given within 
to be spent m putting the said roads into repair the time limited by the act, and the appellant 
IS excessive. 7. That the said highway board was greeted to proceed upon the second, which 
and IS not liable to repair the said highways, and to be bad for want of the prescribed 

that the liability to repair the said highways was recognizance : — Held, that the first notice 
at all the hearings before the said ]ustices recited remained good, and that the appellant was 
in the said order, and also at the time of the entitled to proceed upon it after failing upon the 
hearing when the said order was made a^ndattbe lln. y. Wolcerhamptmi Jiecorder, 35 

time of the making thereof, disputed.’ Upon 
the appeal it was contended on behalf of the 

board that the roads in question were not high- Wlieii Appeal Respited — Practice as to.] — 
ways, and the order was quashed on that ground : Where a statute gives a party aggrieved a right 
— Held, that the highway board were entitled to of appeal, on giving security to a specified amount, 
appeal to quarter sessions against the order, but he may enter and respite his appeal at the next 
were not entitled on the appeal to raise the sessions, after having given .such security, without 
question whether the roads were highways — (1) notice to the other side ; but after the appeal has 
because they were estopped by their admissions been respited, if he does not give the usual notice 
before the justices ; (2) becausetheir grounds of of trying it, the sessions will be authorised to dis- 
appeal gave no notice that the point would be miss it altogether. JKeir v. Cw:?7o/»t/*7.,2B.&Ad. 694. 
taken ; and (3) because the question was not Notice was given of appeal against a poor-rate, 
open to them when the order appealed against and the respondents attended at the sessions and 
was made, lllingicorth v. Eiilnwr East ^Iligh- prayed a respite, alleging that they had not had 
way Board, 52 L. J., Q. B. 680 ; 48 J. P. 37. ' time to prepare their defence to the matters stated 
Held, also, that the quarter sessions, by deciding as grounds of appeal. The appellant opposed the 
the question, did not thereby necessarily decide respite ; but it was granted, no notice of appeal 
that it was open to the highway board to raise it. having been proved or expressly admitted. An 

order of respite was made out, embodying the 
grounds of appeal stated in the notice : — Held, 
Signing.]— By 12 & 13 Viet. c. 45, s. 1, a notice that, at the following sessions, the appellant was 
of appeal to a court of quarter sessions “shall entitled to be heard without proving any notice 
be in writing, signed by the person or persons ofappcal. Roxy. I lei'tfordshixe Ad.oQl] 

giving the same, or by his, her or their attorney 1 N. & M. 331 ; 2 L. J., M. C. 41. 
on his, her or their behalf” -.—Held, that a A pauper was removed umler an order m 
notice of appeal signed in the appellant’s name March, within fourteen days of the Easter ses- 
by the clerk to his attorney with the appellant’s sions, and the appellants entered and respited an 
authoritv was sufficient, Reg. v, Xe/it JJ., 42 appeal, ex parte, without giving notice to the 
L, J. M"C. 112; L. R.8 Q. B.*305 ; 21W.R. 635. respondents at the Midsummer sessions, aii<t 
’ served notice and grounds of appeal for the 

To Whom to be given.]— In the case of an October sessions :— Held, that, as the Midsummer 
appeal against a borough rate under 5 & 6 Will. 4, sessions' had jurisdiction to receive the appeal, 
c. 76, s. 92, notice of appeal ought to be given to the propriety of their adjournment could not be 
the town clerk, and not to the clerk of the peace, considered. Reg. v. Sumj JJ, lo L. J., M. O. 
Reg. Y. Carmartlie 7 t Recorder, 3 N. & P. 19 ; 7 1 ; 10 Jur. 72. 
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If a regular notice of appeal has been given issi 
for one sessions, and the appeal is adjourned at ap] 
the instanee of the appellants, after hearing no1 
counsel on hoth sides, it is not necessary to give vig 
a strictly regular notice of trial for the followup bii 
sessions. Mew v. Glvucestershive Jtf., 3 B. P. 0. 24- 

298. . , ^ 

A rule of practice of the sessions, that whenever 
an appeal against an order of removal shall he 
entered respited, due notice thereof shall he 
given by the appellant to the respondent parish, 
is void; V. /Swwy t/X/SKewSess. Gas 531. 

After an appeal entered and respited, and 
notice of an intention to try at the second sessions, gj; 
at which sessions the appeal is again respited at 
the instance of the appellant, the appellant is gj 
not bound to give notice of his intention to try 
at the following sessions, unless such notice is 
reauired by the rules of the particular sessions. - 
Mex V. Yorlisliive^ TP. i?., JJ-, 2 N. & M. 390 ; 5 p; 
B. & Ad. 667 ; 3 L. J., M. C. 21. 2( 

Where appellants were required to give respon- 
dents twenty-eight days’ notice of trial in the 
case of respited appeals, and a respited appeal o: 
w'as dismissed at those sessions, on the ground that a 
the appellants had only given fourteen days 
notice of trial, the court refused to grant a man- g 
damns, as the rule, though unnecessary, did not g 
appear to be so unreasonable as to call for its o 
interference. Reg. v. MontgowerysJilve »/e7., 2 q 
New Sess. Gas. 78 ; 3 1). & L- 119 ; 14 L. J., a 
M. G. 142 ; 9 Jur. 927. 1 

An appeal after hearing at one sessions was ( 
respited until the following sessions, in con- ^ 
sequence of an equal division of opinion on the ^ 
bench as to the merits Held, that no fresh j 
notice of trial was necessary for the following , 
sessions, although in practice the rule is other- ; 
wise as to respited appeals. Mex v. Mucldngluim- 
sJdre JJ., 6 B. &; R. 142. 

( 

Necessity of Notice.]— Fourteen clear , 

days before the sessions next after making a : 
poor-rate, a notice, accompanied by grounds of , 
appeal, wns served on the parish officers, of an 
intention to enter an appeal at those sessions, 
but not then to try, but to petition for a respite 
to the next sessions. The respondents informed 
the appellant that they should oppose a respite. 
At the sessions the respite was opposed, and the 
sessions called on the appellant to proceed, and 
on his declining dismissed the appeal with costs : 
—Held, that the sessions acted within their 
jurisdiction, and were not bound to respite after 
this notice of appeal had been given. Meg.Y. 
Myre, 7 El. & Bl, 609 ; 26 L. J., M. G. 121 ; 3 Jur. 
(N.S.) 910 ; 5 R. 532. 

Proof of Notice.] — An appeal came on to be 
heard, when it was adjourned by reason of the 
press of business at the sessions; on the next 
appeal day it was again adjourned “ by consent 
of counsel” : — Held, that the respondents, on a 
subsequent appeal day, were nevertheless entitled ' 
to call for proof of the original notice of appeal, 
or to object that the notice given was insufficient. 
Meg. V. Muldlesex 2 B. (N. S.) 719 ; 12 L. J., 
M.'C. 59; 7 Jur. 396. 

Upon an appeal being called on at the sessions, 
the respondents required the appellants to prove 
their notice of appeal, and a witness w^as accord- 
ingly examined, who proved service of. notice of 
appeal, which was objected to as improperly 
signed, and the sessions accordingly dismissed 
the appeal Held, that a mandamus might 


issue, commanding the justices to hear the 
appeal, as the decision on the validity of the 

notice of appeal was only prelimmaiy to the 
right of the appellants to be hc^rrd. • 

Kerrey JJ., 1 B. C. Bep 12 ; 2 New &ess. Oas 
245 ; 3 D. & L. 673 ; 15 L. J., M. C. 4b ; U) Jiu. 
410. 


e. Becogiii25ances. 

Before what Court to be entered into.]— The 
recognizance required by s., 

Summary Jurisdiction Act, 18/9, need not be 
entered into before the justices from whose 
decision the appeal is being taken ; it caii be 
entered into before any court of sumraany juris- 
diction which has before it the n(ffiicej:if appeal 
in the case. Reg. v. Mnfiam JX, ^ 

jmrte, 64 L. J., M. C. 187 ; [lS9a] 1 B bOl ; 

15 R. 319 : 72 L. T. 465 ; 43 W. R. 423 ; 59 J. P. 
264. 

Time of Entering into.] — Under s. 31, sub-s. 3y 
of the Summary Jurisdiction Act, 187]9, an 
aiiTiellaut is required to enter into a recognizance 
within three days after giving notice of ^pe;^ 
or the court before whom the appellant oiiers te 
enter into the recognizance may order^ a deposit 
of money with the justices’ clerk instead or 
entering into a recognizance. Where, theretore, 

, a court, on the same day that a case_ is heard, and 
before proper notice of appeal is given, allows a 
> deposit to be made in lieu of a recognizance, the 
■ provisoes of s. 31, sub-s. 3, have not been complied 
i with, and the Court of, Quarter Sessions has no 
I jurisdiction to hear the appeal, Reg. v. 

? JJ., 61 L. J.. M. C. 143 ; [1892] 2 Q. B. 29 ; b7 
” L. T. 322 ; 17 Cox, C. C. 563 ; 56 J. P. 5o2. 

Justices in quarter sessions are right in dedin- 
iug to hear an appeal where the appellant first 
entered into a recognizance and then gave notice 
I' of appeal. Meg. v. Anglesey JJ. ([1^92] 2 Q. B. 

I- 29) followed. Meg. v. Cheshire «/«/., 60 J. i. 
f 585. 

:i Where a statute requires that a recognizance 
s shall be entered into forthwith, after ^notice of 
e appeal, it means within a reasonable time ; and, 

4 therefore, a period of nine days without cause 
i. assigned for the delay is too long. Meg. v. 
e W(y)‘cester »//., 7 B. P. C. 789. _ 

d Where a party was convicted at_ a ^letty 
sessions, and sentenced to three months’ imprison- 
ir meiit for an offence under 6 Geo. 4, c. 129, which, . 
ir by s. 12, enacts that the person so convicted shall 
u be at liberty to appeal against such conviction, 
r. and provides that the execution of such judgment 
so appealed against shall be suspended in case 
the person so convicted shall “ immediately 
JC enter into recognizances, with sureties, to pio** 
m sccute such appeal Held, that it was not 
it necessary that the required recognizances should 
Tt be entered into at the time of the_ conviction, 
and that the prisoner is entitled to his discharge, 
'il if application is made within a reasonable time, 
tl, Ren. V. 1 L. M. & P. 491 ; 4 New 8ess. Gas. 

d. 283 ; 19 L. J., M. C. 236 ; 14 Jur. 1045. 

*’ Out of Time-Estreat.]~By s. 31 of the Sum- 
IS, mary Jurisdiction Act, 1879, it is provided that, 
VC “where any person is authorised by this act or 
d- by any future act to appeal from the conviction 
of or order of a court of summary jurisdiction to a 
iy court of general or quarter sessions, he ^ may 
ed appeal to such court, subject to the conditions 
;ht and regulations following”: (3) “The appellant 


f. Hearing' and Judgment. 
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shall, within the prescribed time, or, if no time is the punishment was excessive. No one appeared 
prescribed, within three days after the day on on behalf of the prosecution at the sessions, and 
which he gave notice of appeal, enter into a the respondent (the then appellant) having: 
recognizance . . . conditioned to appear at the proved the service of his notices of appeal, the 
said sessions and to try such appeal, and to abide court quashed the conviction : — Held, that the 
the judgment of the court of appeal thereon, court of quarter sessions was right in quashing 
and to pay such costs as may be awarded by the the conviction, as there was no evidence before 
court of appeal”: — Held, that a recognizance it upon which it could decide what punishment 
which has been ^ entered into by the^ appellant was right, and it could not leave the conviction 
after the expiration of the three days, is not void, standing} without some judgment thereon. 
and that the court of quarter sessions, although v. Sumy JJ., 61 L. J., M. C. 200 ; [1892] 2 
by reason of the recognizance being out of time Q. B. 719 ; 67 L. T. 266 ; 41 W. R. 79 ; 17 Cox^ 
it has no junsdiction to hear the appeal, has C. G. 547 ; 56 J. P. 742. 
jurisdiction to estreat the recognizance for non- 
payment of such costs as may have been awarded Judgment— Division of Opinion.] — If the jus- 

upoii the dismissal of the apiieal. Hey, v. tices at sessions are equally divided, and no 

Glamoryanshird 59 L. J., M. C. 150 ; 24 order is made, nor the sessions adjourned, no- 

Q. B. I). 675 ; 62 L. T. 730 ; 38 W. R. 640 ; 17 order can be made at a subsequent sessions. 

Cox, C. G. 45 ; 55 J. P. 39. Bodmin v. Warliyne, 2 Bro. P. C. 733. 

The court will not presume that cveiy justice 

f Hearine' and Juda-ment qualified to attend the quarter sessions was 

±. nearing and Judgment. actually present there when any particular order 

Hearing— Order for Removal made without made. Reg, v. Carticorth^ 5 Q. B. 204. 
Corroboration, but Corroboration given on Appeal When the justices at quarter sessions being 
to Sessions.] — An order for removal was made equally divided in opinion, the chairman gave a 
by justices in respect of an alleged settlement casting vote in favour of the order, which was. 
under 39 & 40 Viet. c. 61, s. 34, which provides confirmed accordingly; and, on the following 
that an order of removal in respect of a settle- appellants’ counsel protested against 

ment acquired under that section shall not be legality of the decision ; and the question 

made upon the evidence of the person to be ^^^cn argued on both sides, and the justices, 

removed without such corroboration as the then present determined to adhere to the former 
justices or court think sufiicieiit. There was no tlecision Held, that, although the proceeding 
corroboration before the justices who made the ^I’st day was irregular, the court would 

order. Upon appeal to quarter sessions against assume that the decision on the second day 

the order corroborative evidence was tendered not a judgment upon the merits.^ Reg. v. 
on behalf of the respondents, and received by 10 A. k 'E. 70Q 2P. <k,D. 471. 

the court, who considered the same sufficient : — of an equalit}’" of votes, the order of 

Held, that the sessions were right in receiving justices would stand. Ih. 
the corroborative evidence. Reg. v. Abergavenny Where it was alleged that the assistant judge 
Umon, 50 L. J., M. C. 1 ; 6 Q. B. D. 31 ; 43 L.T. his own opinion on an appeal as the 

602 • 44 J P 780. decision of the sessions, though it was contrary 

^ ‘ ‘ ’ to the opinion of the majoritj^ of justices present : 

Rehearing.] — On appeal from an order — Held, that after the order of sessions had been 

of removal the respondents cannot call in aid duly recorded it was too late to inquire whether 
any of the depositions taken on making the it did or did not represent the opinion of the 
order. The case must be entirely reheard. Rex majority of justices. Reg. v. Middhnsex JJ.^ 
V. Wisbeaeh St. Peter (^Inhabitants)^ 5 L. J. Jw ?V', 46 L. J., M. G. 225 ; 2 Q. B. D. 516 ; 

(O.S.) M. C. 101. , 36 L. T. 403 ; 25 W. R. 610. 

The court will not grant a mandamus to the 

Amendment of Summary Conviction imposing justices at sessions to rehear an appeal against 
Imprisonment in default of Distress— Striking an order of removal after judgment given by 
out “ Hard Labour.”] — On an information under them and entered by the clerk of the })eace foz‘ 
the Public Health (London) Act, 1891, for dis- quashing, the order, upon the ground that the 
obeying a closing order, the conviction imposed justices were divided in opinion and that the 
a fine and imprisonment with hard labour in judgment was entered by mistake, instead of an. 
default of distress. The defendant appealed to adjournment of the appeal. Reg. v. Leicester- 


oversight on the part of the magistrate’s clerk in Upon an appeal against an order of removal 
drawing it up, amended the conviction under the justices at sessions were equally divided in 
Baines’s Act, affirmed the conviction as amended, opinion upon a question of fact on which the 


and dismissed the appeal : — Held, on certiorari, 
that the decision of quarter sessions was right, 


settlement of the pauper depended. The sessions, 
thinking that it lay on the respondent parish to 



jRen. Y. Lujidon JJ., Saunders, Me parte, 64 establish their case to the satrstaction of a 
L. J.. M. C. 273 : 72 L. T. 568; 59 J. P. 279. majority of the court, quashed the order of 

removal. 'The court refused a mandamus. 
Appeal against Excessive Punishment — Query, whether the sessions ought to have- 
Appearance by Respondent— Whole Conviction adjourned instead of quashing the order. Reg. 
quashed.] — The respondent was convicted before v. Monmouthshire JJ.. 4 B. &; G. 844 ; 7 D. & R, 
a court of summary j urisdiction for causing a 334 ; 28 R. R. 478. 

horse to be cruelly ill-treated, and was sentenced ^ i « p 

to fourteen days’ imprisonment with hard Enforcing.] — The provisions of the 1-^ &. 

labour. He gave notice of his intention to 13 Viet. c. 48, s. 18, for removal by judges order 
appeal to quarter sessions upon the ground that into queen’s bench, apply only to oiders proper y 


1 ; f # 
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so called, and not to judgments of the court 
of quarter sessions on indictments tried before 
them. Reg. v. Bateman., El, & Bl. 584 ; 27 
L. J., M, ‘0. 95 ; 4 Jur. (N.s.) 301 ; 6 W. B. 

63. 

■When an order or a rule is made under this 
provision for the removal of an order of sessions 
for the purpose of enforcing it, it is not neces- 1 9 W. K. 633. 
sary that a certiorari should issue to remove the 
order. Ilawher v. Field, 20 L. J., M. 0, 41. 

Overruling Meg. v. Devonshire JJ., 1 L. M. &1P. 

m. 

An Order for the payment of the costs of an 
appeal against the poor-rate under 17 Geo. 2, c. 38, 

.s. 4, is valid, though it directs the costs to be 
paid directly to the appellants, and may be 
removed and enforced under 12 & 13 Viet. c. 48, 
s. 18. Beg. v. Huntley, 3 El. & Bl 172; 2 
C. L. B. 246 ; 23 L. J., M. C. 106 ; 18 Jur. 745. 

Einality of.] — Upon the hearing of an 
appeal to quarter sessions against an order of 
affiliation, it appeared that the respondent and 
her witnesses were not present, having mistaken 
the day of hearing, and her counsel applied for 
an adjournment till the following morning, 
offering to pay the costs of the day. The appel- 
lant having declined to accede to this proposal, 
the sessions directed the case to proceed, and 
quashed the order, no evidence having been 
adduced on the part of the respondent : — Held, 
that the order of quarter sessions was not a 
decision upon the merits, and that fresh proceed- 
ings in respect of the same matter might be 
taken before justices. Bag. v. May or JEssex 
JJ., 49 L. J., M. C. 67 ; 5 Q. B. D. 382 ; 42 L. T. 

772 ; 28 W. R. 918. 

Where an appeal given by parliament is to 
be final, no other mode of trial can be admitted, 
unless there is a refusal to admit the appeal 
wdien duly offered, in which case the court will 
give relief. Anon., Lofft, 184. 

By 17 Geo. 3, c. 106, a power of appeal is 
given on certain conditions from a conviction by 
a justice of the peace to an}" quarter sessions to 
be holdeii W"ithin six months from such convic- 
tion ; if the appellant lodges his appeal, and the 
€ 0 urt dismisses it without entering into the 
merits, because the previous conditions have not 
been regiilaiiy complied with, and confirms the 
conviction, such judgment is conclusive, and the 
party cannot lodge a second appeal from the 
same conviction, though w'ithin the six months, 

Bex v. Yorhshire, W. B., JJ., 3 Term Bep 
,776.,.- 

An appeal to the quarter sessions does not 
preclude an action. Leader v. Moxon, 2 W. Bi, 

926. 

Nor is a party appealing to the sessions 
thereby concluded from afterwards disputing 
its jurisdiction in the particular case. Lowther 
V. Badnor iEurV), 8 East, 113. See 20 R. R 
542, n. ' 

When the sessions have decided an appeal 
•without any reservation, they cannot at a subse- 
quent session enter a continuance of the appeal 
-on the ground of perjury having been committed 
on the hearing, and then proceed to rehear the 
appeal Having once finally decided, they cannot 
at a subsequent session review the decision. 

Bex V. Middlewicli (Inhabitants), 9 L. J. Co.s.') 

M. 0. 44. 

Justice disqualified from Hearing Appeal.]- 

jSee supra, col. 543 et seq. 


Operation of Appeal.] —When a person^ who 
has been committed under a judgment of im- 
prisonment, appeals against it, he is not entitled 
to be discharged pending the appeal, because 


g. Adjournment. 


General Power to Adjourn.]— When a matter 
is properly before justices at quarter sessions 
they have a general power to adjourn the con- 
sideration of it to a subsequent sessions, and such 
subsequent sessions need not be the sessions next 
following. Beg. v. Westmor'eland JJ.. 9 B. & S. 
288; 37"L. J.,‘M. C. 115 ; L. li. 3 Q. B. 457 ; 
18 L. T. 326 ; 16 W. R. 753 ; 11 Cox, C. C. 172. 

Although a statute, giving an appeal to the 
sessions within four months after the cause of 
complaint shall arise, directs the justices at the 
said sessions to determine the matter of such 
appealj yet it seems they have an incidental 
power of adjourning it to another sessions upon 
lawful cause, such as the absence of a material 
witness, of the sufficiency of w"hich they are to 
judge. Bex v. B7ZAf JJ., 13 East, 352. 

The general power of a court of quarter sessions 
to adjourn to the next sessions the hearing of an 
appeal, where the particular act giving the appeal 
does not limit the hearing and determination of 
it to one sessions only, extends to cases where 
the hearing of the appeal has commenced, and 
the evidence is partly before the court. The 
sessions have power, in such a case, to adjourn 
the further hearing to the next sessions, for the 
purpose of additional evidence being procured, 
or for any cause which, in their discretion, may 
render the adjournment expedient. Beg. v. 
Cambridge Uiiion, 1 B. & S. 61 ; 30 L. J., M. C. 
137 ; 7 Jur. (N.S.) 1073 ; 4 L. T. 212 ; 9 W. R. 
599. 

Where Time for Hearing Limited.] — By 

9 Geo. 4, c. 61 (the Licensing Act), s. 27, any 
person who thinks himself aggrieved may appeal 
to the next general or quarter sessions of the 
peace, unless such sessions should be holclen 
within twelve days next after such act shall have 
been done, and in that case to the next subse- 
quent sessions holden as aforesaid, and not 
afterwards ; and the court at such sessions shall 
hear and determine the matter of such appeal, and 
shall make such order therein, with or without 
costs, as to the court shall seem meet. An appeal 
against a refusal of justices to grant a licence 
was heard at the sessions within the time specified 
by the statute, and the licence refused with costs ; 
but, in order to ascertain the amount of costs, 
the court adjourned the appeal to the ensuing 
sessions, when the judgment dismissing the 
appeal and the order for costs were formally 
given : — Held, that the power of hearing and 
adjudicating on the appeal was by this statute 
confined to one particular sessions, and that such 
sessions had, therefore, no power of adjourning 
the appeal, notwithstanding the general power 
of adjournment at common law inherent in courts 
of quarter sessions. Bxg. v. Belton, 2 Kew Bess. 
Gas. 77 ; 11 Q. B. 379 • 17 L. J., M. C. 70; 12 
Jur. 392. 

An act required by statute to be done at a 
particular quarter sessions must be perfected at 
such sessions. The general power of adjourn- 
ment possessed by courts of quarter sessions does 
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not apply in such a case. Boicman v. Blytli^ 7| Entry of Appeal.] — On an application for a 
EL & BL 26 ; 26 L. J., M. C. 57 ; 3 Jur. (N.s.) mandamus to the sessions to enter continuances 
359 ; 5 W.'E. 86. Affirmed on appeal, 7 E1.& Bl. and hear an appeal, it appeared from the affida- 
47 ; 27 L. J., M. C. 21 — Ex. Ch. vits, that an application to enter the appeal was 

made on the second day of sessions, and not 
Eefasal to Adjourn.]— Justices are entitled to before, and was refused. It not appearing what 
refuse to enter and adjourn or appeal except the practice was, nor that the sessions had 
on terms. Jto v. Miminmitlisliire J/., 9 L. J. refused on any giound, except that of the prac- 
(o.s.) M. 0. 116. tice, the court discharged the rule for a man- 
damus. Beg. y, WaricAehshire JJ.^ ^ I 

By whom.]- — The adjournment of a session must 14 L. J., M. C. 39. 
he made by the same number of justices as are Where the sessions have a discretion, the court 
necessary to hold it. Rex v. Wedrmgton^ 2 has no jurisdiction to control it. Reg.v.Berhy- 


Bott’s B. L. 733. 


JJ., I B. C. C. 113 ; 22 L. J., M. C. 31 ; 


A court of quarter sessions cannot be adjourned 16 Jur. 1071. 
by the crier without the presence of the justices. When, therefore, the sessions have by their 
Rex V. Middlesex JJ., 3 N. & M. 110 ; 5 B. & Ad. practice a discretion as to allowing or refusing 
1113. the entry of appeals after the time fixed by their 

rules, and in the injudicious exercise of that 
Effect of.]— An adjournment of quarter sessions discretion refuse to allow an appeal to be entered^ 
to a subsequent sessions is a continuation of the the court will not order them to receive it. Ih . ' 
original sessions. Raivnsley y. 40 When, however, it was left in doubt what the; 

L. J., M. C. 97 ; L. E. 6 Q. B. 305 ; 23 L. T. 813 ; practice of the sessions on the subject was, and 

19 W. E,. 436. whether it had been acted upon in the particular 

^ Therefore, where, at the general quarter ses- case, the court granted a rule for a mandamus to< 
sioiis holden in October, an appeal under 32 & 33 the justices to receive the appeal. Ih. 

Viet. c. 27, and 9 Geo. 4, c. 61, s. 27, was dis- Sernble, that the practice of entering an appeal 
missed with costs, but the amount of such costs against a rate and adjourning it to the next 
was not ascertained by the clerk of the peace sessions as a matter of course without notice to» 

until the sessions holden in November : Held, either party is not in strict conformity with 

that an order of sessions for the payment by the 17 Qeo. 2, c. 38. s. 4, but the court will not 
appellant of such ascertained amount of costs clisturb the practice, or at least wdll not allow a 


was good. Ih. 


party to be precluded from having his appeal. 


The quarter sessions, whether held before a heard afier he has acted in conformity with the,= 
recorder or ordinary justices, is not an inferior practice. Rex v. Wilts JI, 6 L. J. (o.s.) M. C.. 
CO art within the meaning of the rule which pre- 97^ 
vents issuing a venire de novo to inferior courts, 

ami it is in such case a continuing court, from Notice of Appeal.]— Semble, where notice is. 
session to session. CamphellY. Reg., 11 Q. B. 799; given that no business will be transacted on the 
17 L. J., M. 0. 89 ; 12 Jur. 117. ^ clay usually fixed for holding the sessions, but 

Where the sessions have a po\yer of adjourn- that the sessions will be adjourned for business, 
ing, the postponement of the adjournment can- until a future day, a notice of appeal given in 
not be impeached^ Reg. v. Surrey JJ., 15 L. J., time for that future day according to the practice- 
M. C. 1 ; 10 Jur. 72. of the sessions will be sufficient, and even if a. 

notice of appeal should be held insufficient by 
Eespiting Judgment.]— The quarter sessions the sessions, the court will exercise a discre- 
have power to respite a judgment from one ses- tionary power over the sessions, and if they 
Sion to another, without adjouniiiig the session, think it reasonable, will order the appeal to be* 
Been Y.Ileg., 10 Q. B. 928 ; 3 New Sess. Cas. 25; i^eard. Rex v. Hampshire JJ., 7 L. J. (o.s.) 
16 L. J., M. C. 180 ; 11 Jur. 1060 ; 2 Cox, C. C. m G 9 
342. 

Hearing of Appeal — Eight to begin.] — Thev 
Notice — Practice as to.] — See supra, col. 658. court will not interfere with a rule of practice 

at sessions, whereby the appellant in a rating- 

H. Eules of Practice at Sessions. “ n 

IS called upon to begin. RexY. Siijfolh JJ., 6. 

Discretion as to.] — The court of quarter M. & S. 57. 


Discretion as to.] — The court of quarter 
sessions has a discretionary power to make rules 
for the governance of the practice of the sessions, 


Eule of Sessions imposing Condition.] 


but the court of queen’s bench, for the purposes certificate for a licence having been refused at 
of justice, will interfere to control that discretion, licensing sessions, all the preliminaries to an 
Rex Y. Lancashire JJ., 7 B. & C. 692. S. P., appeal to the next quarter sessions required by 
Rex V. Wilts JJ., 10 East, 404. 9 Geo. 4, c. 61, s. 27, were duly observed; but 

A rule of practice at the sessions will not con- at the sitting of the court the quarter sessions 
trol the express words of an act of parliament, refused to allow the appeal to be entered on the 
Rex Y. Lincolnshire JJ., 5 D. k 11. 347 ; 3 B. & C. ground that by a rule of the sessions an appeal 
543, must be entered and grounds of appeal deposited 

The sessions are the judges of their own rules with the clerk of the peace three clear days-, 
of practice ; and the court will not interfere with before the first day of the sessions ; and the ses- 
their determination respecting them, unless the sions made an order for lOL costs to the respon- 
rules on which they have acted are so unreason- dents under 12 & 13 Viet. c. 4a, s. 6, as on an 
able as to be illegal, manifestly wrong or unjust, appeal which had not been entered or i)rosecuted. 
Reg. Y. Mmitgomeryshixe JJ., 3 D.Ak L. 119 ; This order having been brought up and a rule 
2 New Sess. Gas. 78. Rex v. Essex JJ., 2 Chit, to quash it obtained Held, that the rule of 
335, sessions amounted to imposing an additional 
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comlition to the appeal which the statute had 
not imposed, nnd was more than a mere rule tl 
•of practice, which it was incompetent to the n 
sessions to make ; and that the order for costs a: 
■must he quashed. v. Fawlett.i^ L. J., M. C. \\ 
157 ; L. K. 8 Q. B. 191 ; 29 L. T. 390. , 1 

The sessions are not warranted m refusing to c 
hear an appeal against an order of remo\;al 9 
hecause the appellants do not produce the ( 
pauper. Ilex y. CovmcciII «/«/., 9 L. J. QO.s._) 

C 82. ' 

A n-ilc of practice of the sessions, that when- c 
ever an appeal against an order of removal shall a 
be entered respited, due notice thereof shall be i 
mven to the respondent by the appellant, is void. ^ 
^Beq. y. Sumy J/., 3 Kew Sess. Cas. 531. 

iteturn setting out a conviction by two 3ustices, 
under 6 Geo. 1, c. 129, whereby A. was sentenced 
to six weeks imprisonment, and an order or ses- 
sions, purporting to be made on dismissing an ^ 
appeal against this conviction, whereby he was < 
ordered to be imprisoned pursuant to the convic- 
tion. By affidavits it appeared that he was ' 
convicted on a Saturday, that he entered into 
recognizances before the convicting justices, 
wdiich w^ere perfected on the Briday next aftei 
the conviction, that on the ensuing Monday the 
sessions were hold, and the appeal called on. 
By a rule of the sessions, in all cases of appeals, 
not otherwise directed by law, notice in wilting 
must be given on or before Saturday se nnight 
preceding the sessions. Counsel appealing lor 
the convicting justices, as respondents, and on 
their objection the sessions dismissed the a].geal, 
because the rule was not complied with Held, 
that the sessions, if they thought the notice given | 
not sufficient for a trial then, might have entered 
and respited the appeal, hut were not justified in 
-refusing to hear it under the circumstances. 
Blucs^In re, 5 El. & Bl. 291 ; 24 L. J., M. C. 
138 ; 1 Jur. (N.S.) 541 ; 3 W. K. 516. 

Held, also, that the recognizances having been 
■entered into with reasonable promptitude, the 
execution was suspended until the appeal was 
heard, or finally dismissed through the appellant s 
fault ; and that, neither of these events having 
happened, the conviction did not aftbrd a ground 
-for detention. II). 


A standing order of a court of quarter sessions, 
that costs of appeal should follow the ^ ever! t, 
unless the court should otherwise interfere in 
any case, may be good as a rule df practical not- 
withstanding 11 & 12 Viet. c. 

12 & 13 Yict. c. 45, s. 5, although it directs such 
costs to be paid to the parties.^ 

9 0. B. (N.s.) 301 ; 30 L. J., M. C. H3 ; t Jur. 
1 (N.S.) 546 ; 3 L. T. 369 ; 9 W. E. 141. 


Barristers.]— The court will not question an 
order made by the sessions, granting exclusive 
audience to barristers. EtaM, Ejii or leg. 
V. EeTibiqliMre JJ., 2 New Bess. Gas. 422 ; J Q, ]>. 
279; 15L.J., Q. B.335; 10 Jur. 544. 


Costs.]— Where it appeared that the sessions, 
on an application by the successful party for 
costs of an appeal, considered themselves bound 
by a former order of sessions, that 40 a\ costs 
only should be allowed on appeals, and acted 
-thereon, and awarded onlj’’ 40^. costs Held, 
that such general rule wms unreasonable, and 
-that the sessions were bound to consider the 
question of costs irrespectively of the former 
•order of sessions, and to award to the successful 
party a fair and reasonable sum for the costs 
incurred in supporting the appeal. Meg. y. 
Irlaworqd'fifihire JJ., 4 New Sess. Cas. 110 ; 

1 L. M. & P. 336 ; 19 L. J., M. C. 172 ; 15 Jur. 

'679. I 

An appeal against an order of settlement was 
brought before sessions. The hearing of the 
appeal was adjourned from time to time, till 
ultimately the appellant declined to proceed, 
and gave notice of countermand. The justices 
then, acting upon a rule of their sessions, refused 
to allow the respondent his costs : — Held, that 
a mandamus would lie to compel them, as such 
a refusal, under the circumstances, amounted to 
a declining of jurisdiction. Beg. y. Montgomery- 
19 L, T. 397. 


i. Costs. 

Against whom— Crown.]— Upon appeal against 
an acquittal upon an information by an excise 
officer under 2 «k 3 Will. 4, c. 120, s. 2/, the 
quarter sessions confirmed the acquittal, with 
costs. Held, that the quarter sessions had no 
jurisdiction to order costs to be paid to the 
respondent by the excise officer, eithei undei 
12 & 13 Viet. c. 45, s. 5, because the crown was 
not named in it, or under 18 & 19 Viet. c. 90, s_. 2, 
because it was confined to informations to which 
the attorney-gen eral was a party. Beg. y. Beadle, 

7 El. & Bl. 492 ; 26 L. J., M. C.lll ; 3 Jur.(N.S.) 
863 • 5 W. E. 498. See Moore y. Sm ith, 1 El. & El. 
597 ; 28 L. J., M. 0. 126 ; 5 Jur. (N.S.) 892 ; 

7 W. E. 206. 

Justices.]— Three labourers having been 

convicted by justices of an oft'ence under 34 & 35 
Viet. c. 32, appealed to the quarter sessions under 
s. 3 (repealed), which- enacts that any party 
ag^^rieved by a conviction made by a court of 
summary jurisdiction may appeal, subject to 
, certaiirconditious : (2.) The appellant shall, 

• within seven days after the cause of appeal 
5 arose, give notice to the other party and to the 
5 court of summary jurisdiction of his intention to 
r appeal, and the ground of it. (5) The court of 
i appeal may make such order as to costs to be 
paid by either party as the court thinks just. 
The appellants gave due notice to the prosecutor 
and to the convicting justices, and the justices, 

V as -well as the prosecutor, were named respon- 
1 dents in the appeal ; but the justices did not 
s appear. The quarter sessions quashed the coiivic- 
1 tion, and ordered the respondents, or some or 

one of them, to pay the appellants’ costs.^ The 
i appellants having brought up the conviction by 
e certiorari, under 12 & 13 Viet. c. 45, s. 18, in 
r order to enforce the payment of costs, a rule wars 
[1 obtained to quash so much of the order as 
;s ordered the justices to pay costs Held, that 
T. the quarter sessions had no power to award costs 
; against the convicting justices ; and the court 

V made the rule absolute with costs. Beg. v. 

Goodall, 43 L. J., M. C. 119 ; L. E. 9 Q. B. 557. 

IS An information was laid by M., who was the 
le surveyor of a local board of health, but without 
XL reference to his official position, against H., for 
d, the violation of a by-law of such local board ; 
es and upon the hearing, he was convicted and 
id ordered to pay 7L 10,9. to the local board for 
at costs. H. thereupon gave notice of appeal to 
ih the convicting justices and to M. Both the 
to justices and M. handed their notices over to the 
?/- attorney for the local board, and he conducted 

the defence on the behalf of the board. The 



quarter sessions quashed the conviction with 
costs; and the clerlv of the peace directing the 
costs to be paid by. the respondents, the costs 
were taxed, and being unpaid, an application 
was made to justices for a warrant against the 
goods of M. for the amount Held, first, that 
the order of the quarter sessions was bad in 
ordering the costs to be paid by the respondents, 
who were the convicting justices, and M., for 
that it should have been made upon the local 
board, who were the parties appealed against. 
Meg. V. JDaxuUim^ 2t L. T. 22. 

Held, secondly, that as the order was valid, 
■except as to that part which related to costs, it 
should be quashed as to thfit part only. Ih. 

By the Criminal Law Amendment Act (34 & 35 
Yict. c. 32), s. 3, an appeal to sessions is given 
against any conviction under the act. By sub-s. 2 
the appellant shall, within seven days after the 
cause of appeal has arisen, give notice to the 
ether party and to the court of summary juris- 
diction of his intention to appeal, and of the 
ground thereof. By sub-s. 5, the court of appeal 
may make such order as to costs to be paid by 
■either party as the court thinks just. Defen- 
dants, having been convicted under the act, 
gave notice of appeal to the prosecutor and the 
justices at petty sessions, and made the justices 
and prosecutor respondents. The justices did 
not appear, and the conviction was quashed. 
In drawing up the order of sessions directing the 
respondents, or some of them, to pay the appel- 
lant’s costs, the justices were named as respon- 
'dents : — Held, that a rule to strike out so much 
•of the order as ordered the justices to pay costs 
must be made absolute, as it was quite clear that 
under the circumstances there was no power to 
•order them to pay costs. Reg. v. Goodall, 43 L. J., 
M. 0. 119 ; L. B. 9 Q. B. 557. 

W. was charged before justices with selling 
■for new milk an article not of the nature, sub- 
stance, and quality demanded, contrary to s. 6 
■of the Food and Drugs Act, 1875. A sergeant 
of police, acting under H.’s orders, who was an 
inspector under the act, purchased the milk from ! 
W., who, when he was asked for new milk, sold 
skimmed, and charged a penny a pint, the usual 
price for skimmed. The justices differed — one 
being of the opinion that only a penny a pint 
being asked, the purchaser must have been 
-aware it was skimmed milk he was buying : — 
Held, that the knowledge of the purchaser was 
iinimaterial, and case remitted to the bench to 
convict. The respondent W. did not appear, 
but the magistrates did ; — Held, that costs in 
such a case could be given against them. Iley- 
U'ood V. Whitehead, 76 L. T. 781. 

— Prosecutor.] — The 12 & 13 Viet. c. 45, s. 
.'5, authorises the quarter sessions on appeal 
against a conviction under 5 Geo. 4, c. 83 
{Vagrant Act), to find that the original com- 
plainant was the real respondent in the appeal, 
-and to direct him to pay the costs, although by 
5 Geo. 4, c. S3, notice of appeal is required to be 
given to the justices alone, and their names were 
•entered as the formal respondents on the appeal. 
Reg. V. Smith, 29 L. J., M. C. 216 ; 2 L. T. 437 ; 
-8 W. E. 589, 

Upon an appeal to the quarter sessions against 
the conviction of an appellant as a rogue and 
vagabond under 5 Geo. 4, c, S3, the sessions have 
power to give costs against the prosecutor ; and 
the justices who have convicted the appellant, 
and who do not appear to support the convic- 


tion, are not the parties against whom an order 
for costs can be made. Reg. v. Piirdey, 5 
B. & S. 909 ; 34 L. J., M. C. 4 ; 11 Jur. (k.S.) 
153 ; 11 L. T. 309 ; 13 W. E. 75. 

Licensing Law — Non-appearance of Objector 
—Jurisdiction to give Costs against Objector.] 
—Licensing justices are not a court of summary 
jurisdiction, and where on appeal to quarter 
sessions from their refusal, at the instance of an 
objector, to renew the licence, a renewal has 
been granted, there is no jurisdiction to give 
costs against the objector. Reg. v. Glamorgan- 
shire JJ. (61 L, J., M. C. 169 ; [1892] 1 Q. B. 
621) overruled. Boulter v. Kent JiA, 66 L. J., 
Q. B. 787 ; [1897] A. C. 556 ; 77 L. T. 288 ; 46 
W. E. 114 ; 61 J. P. 532— H. L. (E.) 

Nature of Order for.] — ^At the hearing of a 
respited appeal against a poor-rate, the appeal 
was dismissed on the non-appearance of the 
appellants, and the sessions made the following 
order : — “ Surrey, to wit. At the general quar- 
ter sessions of the peace, hoiden at St. Mary, 
Newington, on &c. : wbereas, at the last general 
quarter sessions of the peace, hoiden in and for 
the count}^ of Surrey, appeal was then made at 
this court.” The appeal was then recited, and 
the entry and respite thereof until the next 
general quarter sessions to be hoiden in and for 
the county of Surrey. It then ordered the 
appeal to be dismissed, and further that the 
appellants do forthwith pay to the respondents 
115Z. costs: — Held, that the order was good, 
although no notice had been given that more 
than nominal costs would be asked for ; that it 
sufficiently shewed that it was made at the 
quarter sessions hoiden in and for the county of 
Surrey ; and that the term “costs” shewed with 
sufficient certainty that they were costs of the 
appeal. L., B. S' S. C. By., Bx parte, 2 B. G. 
Eep. 265 ; 5 D. & L. 597 ; 17 L. J., M. C. 119. 

The quarter sessions made an order confirming 
an order of justices, subject to a case. The order 
of sessions was silent as to costs. The appellants 
abandoned the case ; the respondents applied to 
a subsequent session, who made an order, stating 
that the original order was confirmed, and giving 
the respondents costs : — Held, that the snbse- 
I quent sessions had no jurisdiction to deal with 
the order made by the prior sessions. Beg. v. 
StafordsUre BT., 7 EL & BL 935; 26 LV J., 
M.C. 179 ; 3 Jur. (N.S.) 1148. 

On an appeal against a conviction under the 
Alehouse Licensing Act, 9 Geo. 4, c. 61, the 
sessions affirmed the conviction, and ordered 
that the appellant should forthwith pay to the 
respondent justices a certain sum for costs and 
in case of default should be committed to the 
house of correction until such sum should be 
paid:— Held (though conformable to 9 Geo. 4, 
c. 61, s. 29), a bad order since 11 & 12 Viet, 
c. 43,. which by s. 27, enacts that if on appeal 
against “such conviction or order” as is there 
mentioned, the sessions shall award costs, their 
order shall direct the costs to be paid to the 
clerk of the peace, to be bj^ him paid over to the 
party entitled, and shall state within what time 
payment shall bo, and that on non-pay.inent 
within the time and in default of distress the 
party may be committed for any time not 
exceeding three months, unless the costs be 
sooner paid. For the words “ such order ” apply 
generally to all orders of magistrates out of 
sessions and appeals against such orders (unless 
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in cases excepted by tine act), and s. 36 repeals appeal, 4 B. & S. 440 ; 33 L, J., M. C, 14 ; 8 L. T* 
all statiites inconsistent with it. V. 674 ; 11 W. R. 922— Ex. Gh. 

17 Q. B. *229 ; 21 L. J., M. C, 3 ; 15 Jar. 901. A party who had applied for a beer licence 

The 17 Geo. 2, c, 38, s. 4, empowering the under 9 Geo. 4, c. 61, which was refused, appealed 
quarter sessions upon an appeal against a poor- against the refusal to the October quarter ses- 
rate to order costs to be paid to the party in sions, and entered into a recognizance to try the 
whose favour the appeal is decided, ' is not appeal, abide the judgment of the court, and pay 
afi'ected by 12 & 13 Viet. c. 45, s. 5, and the such costs as the court might award. The appeal 
11 ^ 12 AHct. c. 43, s. 27. Reg. v. Huntley, 8 was dismissed, and the court ordered the appel- 
EL & Bl. T72 ; 2 0. L. R. 246 ; 23 L. J., M. 0. lant to pay costs to the respondent forthwith. A 


106 ' IS Jur. 745. 

On Gonntermand of Notice.] — The respondents, j 
having received a notice of appeal against an I 
order "of removal for the next sessions, and 
countermand of snch notice having been given 
too late, according to the rules, of the sessions, 
entered the appeal and applied for costs. The 
sessions confirmed the order of removal, and 
ordered costs for attending to support the same : 
—Held, that the confirmation of the' order of 
removal was bad, and that the order for costs, 
being ancillary to the confirmation, was bad 
also. Reg. v. "Stolie BVm, B, & M. 135 ; 6 Q. B. 
158 ; 13 L. J., M. 0. 151 ; 8 Jur. 536. See Reg. 
V. Qi'een, 20 L. J., M. C. 168, 

The justices for the borough of L. made an 
order for the removal of a pauper from L. to A. ; 
notice of appeal was given by the overseers of A. 
to the sessions of the county in which L. was 
situate instead of the borough sessions, and on 
discovering their error, a letter was written one 
day before the holding of the borough sessions, 
abandoning the notice, whereupon the respon- 
dents attended at the last-named sessions and 
obtained an order for their costs : — Pleld, that 
the recorder of the borough had jurisdiction to 
rnalvC such order, and that under the circum- 
stances the respondents were entitled to their 
costs. Reg. v. Leeds Reeo7'der, 3 El. &; El. 561 ; 
80 L. J., M. C. 86 ; 7 Jur. (N.s.) 210 ; 3 L. T. 
690 ; 9 Vb R. 270. 

When an appeal against a rate is abandoned, 
the sessions may confirm the rate quoad the 
subject-matter of the appeal and award costs 
(to be taxed by the clerk of the peace) to the 
respondents to the time of the abandonment. 
Reg. V. Korfolh JJ., 9 L. J. (o.S.) M. C. 73. 

Bismissing Appeal for want of Jurisdiction.] 
— An inhabitant of a parish gave notice of appeal 
to quarter sessions against the allowance of the 
surveyor’s accounts. At the sessions the court 
dismissed the appeal for want of jurisdiction, 
under 5 & 6 Will. 4, c. 50, and ordered the 
ap})cllant to pay the costs : — Held, that the 
sessions had, under 12 & 13 Viet. c. 45, s. 5, 
jurisdiction to order the pa^nnent of costs, Reg. 
v. Padwieh, 8 El. A. Bl. 704 ; 27 L. J., M. C. 
113 ; 4 Jur, (N.S.) 360 ; 6 W. R. 224. 

To whom Payable.] — A mistake in ordering 
costs to be paid directly to the party to the 
appeal, instead of to the clerk of the })eace, under 
1 1 A 12 Viet. c. 43, s. 27, is not a defect of juris- 
diction, but merely erroneous procedure. Reg. 
Y. Bi fluey, 1 EL A Bl. 810 ; 1 C. L. R. 236 ; 22 
L. J., M. 0. 127 ; 17 Jur. 854. 

An order under 12 A 13 Viet, c. 45, s. 5, for 
payment of the costs of appeal made in a court 
of quarter sessions, directing that the costs be 
paid to the clerk of the peace instead of the 
successful party, is good. Cfay v. Matthews, 4 
B. A S. 425 ; 32 L. J., M. G. 58 ; 9 Jur. (N.S.) 
716 ; 7 L. T. 504 ; 11 W. B. 89. Affirmed on 


blank was left in the order, as to the sum winch 
the clerk of the peace had not time to fix before 
the sessions adjourned. The sessions adjourned 
to the next November. Before the adjournment 
day, the clerk of the peace fixed the costs arui 
filled up the order. After the adjourned sessions 
had terminated, but before the next sessions, 
payment was demanded of the appellant, Avho 
did not pay : — Held, that it was not necessary 
that the order should direct the costs to be paid 
to the clerk of the peace, under 11 A 12 Viet, c. 
43, s. 27. Reg. v. Big JJ., 5 El. A BL 489 ; 25 
L. J., M. C. T; 1 Jur. (N.s.) 1017 ; 4 W. R. 5. 

Taxation of Costs.] — On an appeal to quarter 
sessions, under 9 Geo. 4, c. 61, s. 27, the sessions 
in October dismissed the appeal with costs. 
After the court had risen a clerk in the ofiice of 
the clerk of the peace taxed the costs under 
protest of the appellant’s attorney. The ses- 
sions had been adjourned, and before the day of 
adjournment the costs were certified, and the 
amount: was inserted in the order of sessions. 
The order was removed into the queen’s bench 
in March, for the purpose of enforcing it 
Pleld, that the order of sessions purporting on 
t he face of it to be drawn up by the court in the 
absence of any direct statement that it was not 
so drawn, will be presumed to have been rightly 
made ; and that there had been a sufficient 
adoption of the taxation by the adjourned ses- 
sions, altbough no mention of the amount was 
made in court, Reg. v. PhiUlg^s, 29 L. T. 100. 

If a court of quarter sessions on hearing an 
appeal directs co.sts to be given and adjourns the 
court, it is sufficient to have the costs taxed by 
the clerk of the peace between the day of hearing 
and the adjournment day, and on the adjourn- 
ment day to draw u[) the order, inserting a 
direction to pay the amount of costs ascertained 
on the taxation. Reg. v. Hampshire JJ., 33 
L. J., M. C. 104 ; 9 L. T. 730 ; 12 W. R. 441. 

If, on the hearing of an appeal against an order 
of removal, a court of sessions for a borough orders 
a parish to ])ay costs, under 4 A 5 Will. 4, c. 76, 
s. 82, the court must fix the amount of such costs 
in their order, before the close of the sessions. 
Reg. V. Leug, 1 Q. B. 740 ; 1 G. A B. 3fi7 ; 10* 
L. J., M. C. 124 ; 6 Jur. 98. 

The quarter sessions have no power to make a 
general order for the costs of an appeal, though 
they may refer the taxation of the amount to 
their officers, provided they, during the sessions,, 
adopt his decision, and incorporate it in the order. 
This rule is equrdiy applicable, whether the ses- 
sions have a discretion to award costs or not, 
Sell wood V. Mount, 1 G. A B. 358 : 1 Q. B. 726 
10 L. J., M. C. 121 ; 6 Jur. 78. 

Where the costs of an appeal quashed are: 
directed to be paid by a particular party, but the 
exact sum is not ascertained duiing the sitting 
of the court, but is afterwards taxed by the 
clerk of the peace, such taxation is not irregular. 
Reg. V. Westmoreland JJ., 1 B. A L. 178 ; 12 
L. J., M. C. 113 ; 7 Jur, 898, 
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An order for coste made by quarter sessioi^ ;*n^2lSng^^to The proceeding under 11 & 12 

m4t be taxed and completed before the sessw^^^ VicfrTs s. 2?! iov enforcing the payment of 
are ended, ' right to these costs must be taken to 

Where a court of quarter sessions has co^^^ S aright ^.a sum of money recoverabe sum- 

arate with costs, the taxation of such costs atter ® a, iustice of the peace, within the 

the CBd of the sessions is irregular, and paymen Debtors Act, and the 

cannot be enforced. /&. _ therefore not protected from 


ill court ; the lustices umy ‘-3; r^; Tyr ^ ; is w . xi. 

the clerk of the peace, and mseit it in then oiaer, 

p“d all be Lie by the court betore the end Costs-Taxation by Clerk of Peace 

of the sessions. 9 —Ahanaonment of Order.j-An action lies to 

301; 30 L. J., M. C. 123; 9 Jur. (N.S.) ol6 , J ADan have been taxed by the 

W. R. 141. . , „„„ . 't^^of the peace, and which arise out of an 


iE~prf55fi« 

. will be precluded from atterwaids objectii^ v West Ham Union, o6 L. J., M. 0. 89 , 

“c; “ “ ks “ 

have consented that the costs of the appeal sto^ 

^sts may noi have been made until after that , the quarter sessions 

court 0 / quarter sessions has ceased to exist. ^ ^ Bv the 

S a i’udTL nature remains to be done by the tiatoi. ^ respondents, and 

court it has no longer power ^ax the costsj ^^^ts of the appeal and 

Meq. V. IlampMre JJ., ’ reference. The award w;as thereupon eideial as- 

Tui- ("N si 1212 ; 7 L. T. 391 ; 11 M . R- 1-2. _ Lu iudcment of the sessions undei 12 i- 13 Vict. 

The coLt of quarter sessions is a continuing ^c ^udgmc taxed 

comt iS^il has jurisdiction to oonstmo an ontor «' ;^,,iens, an onler of sessions was 
made’ at a previous sessions. Consent to tax co. * t,seuuentlv drawn up confirming the late, and 
Tt of sektons may be implied fiom the LlS the appellants to pay the costs so. 

nractice of quarter sessions and from the conduct jaiLd by taxation. The appellants object- 

of the parties. Semble, the court will not grant order was made without lurisdi^ 

a rule tT quash an order unless ths H boLT" 

ancarent on the face of the order. _Held that it was implied m the terms of ,tite 

TMioq 63 L. J U 0 38 ; 10 K. ^.^Hdd,^ houW t^ed o* 

KIU • 70 L T. 35.5 ; 17 Cox, C. C. 731. , onssions and that the order was theictore vaiiu.. 

cLs Larded by a court °f ^Smthampton O 2^ B D 


Costs awarded by a court ° Gadif Yn^ i 2 b B D 

must be taxed in oo”*- es tL.“ L;-«, 46 B._J.. M- 0. 23S , 2 Q. B. B. 

of the court or a consent of the p^^cs ^ rp . 2o W. H. .j. ^ 

of court (per Lord Halsbury aiul A. L. bm th 3; 2b i. ^2, the vahdity of 

T j) The court of quarter rato was not a subject-matter of arbttratiou. 

«»3r» — ktrs f. v'sst i sscs. 3? 


tion of costs awaraeu uy i.u<= i arbitrator, wiui u -- - _ 

session (per Lord Halsbury and A. L. .ijitrator having directed the appellant to pay 

LjT -ViiJZutiiZ By. V. Ednwnton t^feosts, without ascertaining the amou^^ 

T ■ T 0 B 113 ; [1895] 1 Q- B. 3.oi ; 14 L- -31 , i ° referred back the award to him to ast-ei- 
72 'l: T.- 206 ; 43 V. R.Lo-C. A. S thcLount. ^itrator darned ^ 

fresh evidence, and made another awaicl, diitoiin,, 

__ -Waiving Objections to, ]-Where^apar^- from ”j|[°’LHL,ThLthTmLt^^^^ was- 

If to TifordTr was ascer- Stoed in refusing 


Sfi?SSfe*tesip| 

621. ‘ ^ fQ fljg respondents their costs ut the appeal . 

...1 r few tLt as the order of reference was silent 

Imprisonment for Nonpayment of Costs.]- the arbitrator had no power to award 

ssit ^srss"- S ,.dl 12 c. T.m. . 

yol. vm. 


Imprisonment for Nonpayment of Costs-]- 

T„on an appeal to quarter 
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On a reference to an arbitrator of an appeal at 
quarter sessions, under 12 & 13 Yict. c. 45, s* 13, 
'HO mention being made of costs, the appeal 
having been regularly adjourned from sessions 
to sessions, on the award being made, the subse- 
quent sessions have no power to award any costs 
either of the reference or of the appeal ; their 
duty being simply to enter the award of the 
arbitrator as the judgment of the court. Reg. v. 
MiMUsex JJ., 40 L. J., M. C. 109 ; L. R. 6 Q. B. 
220 ; 24 L. T. 131 ; 19 W. R. 744. 

When an order of reference made by a court 
of quarter sessions is silent as to costs, the subse- 
quent sessions, whose duty it is to enter the award 
as the judgment of the sessions in the appeal, 
have no' power to deal with the question, but must 
leave each party to bear his owm costs. Reg. v. 
Yo'Mire, W. R., JJ., 6 B. & S. 531 ; 34 L. J., 
M. G, 142 *, 11 Jur. (H.s.) 810 ; 12 L. T. 380 ; 
13 W. R. 738. 

k. Becords. 

Correcting.] — Where the sessions have jurisdic- 
tion over an appeal against an order of removal, 
and having quashed the order, make a special 
entry on tlieir records, “quashed, not on the 
merits,” the court will not interfere and direct 
a mandamus to erase such entry, although the 
order was quashed on an objection which went 
to the merits. AeJiworth Overseers^ Ex parte^ 

1 New Sess. Gas. 64 ; 1 D. & L. 718 ; 13 L. J., 
M. C. 38 ; 8 Jur. 291. 

Where the sessions have made a false entry 
on their records, a mandamus lies to compel the 
erasure of it, and will be granted where it is 
essential to the furtherance of justice. Reg. v. 
YorMiire, TF. R., JJ., 3 G. & D. 170 ; 3 Q. B. 397 ; 
12 L. J., M. G. 148. 

A party found guilty by a jury at a sessions 
irregularly holden, is entitled to have the record 
of the proceedings correctly made up according to 
the fact ; and the court will grant a mandamus 
to the justices to make up such record. Rex v. 
Mlddlemie JJ., 3 N. & M. 110 ; 5 B. & Ad. 1113 ; 
3 L. J., M, C. 32. 

The court will notissue a mandamus to a court 
of criminal jurisdiction, to alter the minutes of a 
verdict according to the fact, or to cancel an 
alteration in such minutes, on a representation 
that the verdict w'as erroneously entered at the 
trial. Rex v, Jleives, 3 A. & E. 725 ; 5 L. J., 
M, C. 45. 

Judgment quashed for Informality.] — ^Where 
an order is quashed for informality by the 
sessions, the court will not compel them to make 
a special entry of that fact upon the minutes of 
their proceedings ; though it is very convenient 
that they should do so. Reg. v. Lancashire JJ.^ 

2 G. & I). 714 ; 3 Q. B. 367 12 L. J., M. C. 76, 

244 ; 7 Jur. 327. 

Compulsory Purchases.] — ^An act having given 
power to the trustees of public works to take, on 
payment of reasonable compensation, lands 
belonging to an individual, with a clause that, 
in the event of any disagreement about the price, 
either party might, after complying with certain 
preliminaries, cite the other before the court of 
quarter sessions, -where an inquisition relative to 
the value of the land should he taken by a jury, 
and an order of sessions should be made, and 
entered on record for its enforcement ; — Held, 
that it was not requisite that such record of 


3 VEikQM—Afpeal. 

sessions should state on the face of it that the 
preliminaries required by the act had been 
complied with, as in favour of such order the 
compliance will be presumed. Reg. v. Swansea 
Harlmtr Tntstees^ 1 P. & D. 512 ; 8 A. & E. 439 ; 
8 L. J., Q. B. 69 ; 3 Jur. 85. 


P. COMPELLING JUSTICES TO DO THEIR 
DUTY. 

Remedy by Rule — 'XTuder 11 & 12 Viet. c. 44, 

s. 8.] — The remedy by rule is not simply for the 
benefit of justices, and confined to cases in w'hich 
the jurisdiction is doubtful, but extends to all 
cases in which they refuse to do an act relating 
to the duties of their office. Reg. v. Aston^ 

1 L. M. A P. 491 ; 19 D J., M. C. 236 ; 14 Jur. 
1045. 

The statute does not give the court power to 
grant a rule, where before the court could not 
issue a mandamus. Reg. v. Rristol «7i7., IS Jur. 
426, n. ; 2 W. R. 154. 

Where the object of removing an order of a 
court of quarter sessions into the Court of 
Queen’s Bench is to enforce such order, the 
proper course is to apply for a rule under 
12 A 13 Viet. c. 45, s. 18 ; but if it is sought to 
quash the order the application should be for a 
certiorari. Blnbroolie Appeal, Jn re, 1 W. R. 318. 

Where justices heard an information and 
dismissed it on the ground that they had no 
jurisdiction, at the same time offering to grant a 
case, the court refused to grant a rule directing 
them to hear and determine. McLeod, Ex ^Mrte, 
3 L. T. 700. 

Need of Protection.] — Under 11 A 12 

Viet, c. 44, s. 5, it is only when justices would 
need protection if they proceeded to do “ act 
relating to the duties of their office,” that a rule, 
calling upon them to shew cause why such act 
should not be done, can be granted. Reg. v. 
Percy, 43 L. J., M. C. 45 ; L. R. 9 Q. B. 64 ; 22 
W. R. 72. 

Therefore, when justices had refused to hear a 
summons against a person for having a board 
over his door, stating that he was licensed to 
retail beer, he not being so licensed, contrary to 
35 A 36 Viet. c. 74, s. 11, the court refused a rule 
against the justices under 11 A 12 Viet. c. 44, 
but granted a rule for a mandamus. Jb. 

Not where Justices have acted.] — The 

statute does not authorise the court to order 
justices to draw up one joint conviction instead 
of two separate convictions against each of two 
persons against whom a joint information has 
been laid, and heard and determined by the 
justices. Clee, In re, 1 B. C. C. 31 ; 21 L. J , 
M. G. 112. 

It applies only to cases where justices have 
refused to act ; and not where they have acted, 
although erroneously. Ib. 

Refusal to hear Application.] — If on applica- 
tion to justices for a summons for an indictable 
offence, they have heard and determined the 
application, and, on the merits, have declined to 
grant it, the court will not grant a mandamus to 
compel them to review their decision. Secus, if 
they have refused to hear the application, or if, 
after hearing, have refused to grant it from a 
mistaken view of their duty, amounting to a 
declining , of jurisdiction. Reg. v. Fawcett, 
Ilodson, Ex parte, 11 Gox, 0. C. 305 ; 19 L. T. 396. 
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Erroneous Construction of Statute.] — Where 
justices have placed an eiToneous construction 
upon a statute, the court will grant a mandamus 
to hear and determine the matter. Reg, if. Clocte, 
64 L. T. 90 ; 65 J. P. 310. 

Eefusal to issue Summonses.] — Upon an appli- 
cation to justices for summonses against certain 
persons to answer a charge of conspiracy to break 
the peace and do grievous bodily harm at a public 
meeting, evidence was given that a disturbance 
had arisen at the meeting in which the defendants 
took part, and that one or other of them had 
previously offered money to different persons 
if they would commit acts of violence at the 
meeting. The justices, after hearing the evidence, 
declined to issue the summonses, and a rule nisi 
for a mandamus having been obtained, they 
stated in their affidavit that upon the facts 
brought before them they did not feel justified 
in granting the application, but did not say that 
they thought the witnesses unworthy of credit : — 
Held, that the rule must be made absolute, for 
although under 11 & 12 Viet. c. 42 (Jervis’s Act), 
s. 9, the justices are to issue their summons “ if 
they shall think fit,” it was here ^evident that 
they had not exercised a discretion. Reg, v, 
Adamson, 45 L. J., M. 0. 46 ; 1 Q. B. D. 201 ; 33 

L. T. S40'; 24 W. 11. 250. 

Refusal to issue Warrant.] — Justices have no 
power in issiiinsr a distress warrant for the 
recovery of }joor-rates to order that there shall 
be any delav in the execution of the warrant. 
Reg. V. Ilanddey, 1 Q, B. B, 393. 

And where by an act, power is conferred upon 
justices to issue a distress warrant “if they shall 
think fit,” they must not ref use to issue it merely 
because they think the act of parliament does 
an injustice in giving such power in the particular 
case. Reg. Y.^Rutder, 4 B. & S. 959 ; 33 L. J., 

M. 0. 101 ; 12W. II. 466. 

Where magistrates have convicted of penalties 
on matters within their jurisdiction, and the 
convictions are regular in form, and there is 
no legal reason shewn why the parties convicted 
have not paid the penalties, the court will grant 
a rule to the magistrates to issue warrants to 
levy the amounts, and have no discretion to 
refuse to do so on the ground of some supposed 
hardship in the number of the convictions or the 
amount of the costs. Hartley, hi re, 31 L. J., 
M. C. 232. 

Validity of Order.] — The court will 

inquire into the validity of an order of justices 
before compelling them (by rule) to issue a 
distress wmrrant to enforce such order, and will 
refuse a rule for that purpose where the order 
appears to be invalid. Reg. v. Collins or Dur- 
ham Jh, 21 L. J., M. C. 73 ; 16 Jur. 422. 

— — Highway Rate — Claim of Exemption.] — 

On application to justices for a distress warrant 
to levy a highway rate upon an occupier of 
premises, he claimed to be exempt, by reason 
of having never contributed to the repair of 
the highways or been rated, but having always 
repaired so much of a highway as was within his 
premises, and half a bridge at the extremity of 
the highway. He shewed no origin of the 
exemption, but insisted that he was protected 
by 5 & 6 Will. 4, c. 50, s. 33. The justices refused 
a warrant. On application for an order on the 
justices to issue the warrant, the court held the 


question too doubtful to justify them in acting 
under the above statute, and left the applicants 
to move for a mandamns, or to try the question 
by having another rate made, and against which 
the party might appeal (the objection that he 
ought to have appealed having been waived by 
consent). Reg. v. Browne, 13 Q. B. 654. 

New Street.] — ^By 18 & 19 Viet. c. 120, 

the vestry of a parish may pave any new street, 
and the owners of the houses forming the street 
shall, on demand, pay to the vestry the amount 
of the estimated expenses, such amount to be 
recovered before two justices on summons, who 
are to hear and determine the matter, and to 
make such order as to costs or otherwise as to 
them seems just. The owner of houses in a 
street having been summoned before a magis- 
trate to shew cause why an order for the payment 
of his share of the estimated expense of paving 
the street should not be made upon him, the 
magistrate, after hearing the evidence, dismissed 
the complaint, on the ground that the street 
having been dedicated to the public as a highwaji 
before the act, was not a new street within the 
meaning of it. On a motion calling on the 
magistrate to shew cause why he should not hear 
and adjudicate : — Held (Erie, J., dissentiente), 
that he had done so, and that the court could 
not interfere. Reg. v. Dagman, 7 EL & Bl. 328 ; 
26 L. J., M. C. 128 ; 3 Jur. (N.S.) 744 ; 5 W. R. 
578. 

Held, by Erie, J., that the decision by the 
magistrate was of a fact going to his jurisdiction, 
and that the court could therefore review his 
decision. Ih. See Reg. v. lintcliins, 50 L. J., 
M. C. 35 ; 6 Q. B. D. 300 ; 44 L. T. 464 ; 29 
W. E. 724— C. A. 

Lighting Rates — Validity of Meetings.] 

— In September, 1853, at a meeting of ratepayers 
for determining whether so much of the 3 & 4 
Will. 4, c. 90, as relates to lighting should be 
adopted in a parish, the act was not adopted. 
In December following, at a meeting for deter- 
mining whether it should be adopted in part of 
the parish, the act was adopted. S. paid a rate 
assessed upon him in 1855, but having refused 
to pay subsequent rates, a summons was taken 
out against him, at the hearing of which the 
justices decided that the persons at the two 
meetings were substantially the same body, and 
therefoie, the second being contrary to s. 16, 
dismissed the summons. Upon application for 
a rule on the justices to issue their warrant, 
seinble that the decision of the justices was 
wrong, but being on a question of fact Held, 
that the court could not disturb it. Reg. v. 
Dunn, 7 El. k. Bl. 221 ; 26 L. J., M. C. 74,* 3 
Jur. (N.S.) 341. 

Poor-Rate — No Paupers in Particular 

District.] — An extra-parochial place having 
become a parish, and by order of the Boor Law 
Board added to a union, a contribution order was 
made by the guardians of the union upon the 
overseer. Upon his refusal to pay, the guardians 
applied to justices for a summons under 2 & 3 
Viet. c. 84, s. 1, which empowers them, if they 
shall think fit, to issue their warrant for leyying 
the amount. At the hearing the only ground 
which the overseer urged against issuing the 
warrant was, that, as the parish had not at that 
time any paupers chargeable to it, it was unjust 
and unreasonable that the ratepayers should be 

22—2 
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called upoti to pay anything towards the expenses j Practice on Affidavits,]— Although affidavits 
of the nnion. The justices refused to issue their are admissible for the purpose of shewing that a 
vrarraiit, adding that they did so in the exercise magistrate has made an order without jurisdic- 
of their discretion. Upon application for a rule tion, yet as the test of jurisdiction with respect 
on the justices to issue their warrant, the court to the right of a magistrate to deal with any 
made it absolute, with costs, Reg. v. Roteler, particular case is, whether he had power to com- 
4 B. & S. 959 ; B3 L. J., M. 0. 101 10 Jnr. (N.S.) mence the inquiry, and not whetlicr he ha'^ in the 

798 ; 12 W, E, 408. course of it come to right conclusions, affitlavits 

are not admissible merely to disprove the exis- 
Prelimxnary Objection.] — A party was sum- tence of any fact stated in the information, 
moned before justices upon an information, because the power of the magistrate to commence 
,under l 8 & 19 Viet. c. 108, a. 11, charging that the inquiry depends not upon the question whether 
he. “being one of the owners and managers” of the statements contained in the information are 
a colliery, had worked the colliery without pro- true or false, but upon the question whether the 
vi ding the boiler with a proper steam-gauge, as facts as stated in the information do or do not 
required by s. 4, In defence, he contended that, amount in law to an offence over which he has 
as there were other owners, they ought to be jurisdiction. Reg. v. Bolton^ 4 P. & D. 679 ; 
charged with him ; but he did not deny that he 1 Q. B. 66. 

was resident owner, and took an active part in A rule calling upon justices to shew cause why 
the management. The justices, upon this objec- they should not issue a distress warrant was 
tion alone, dismissed the complaint, considering founded upon an affidavit, shewing the refusal 
the information to be bad on the face of it, only, but not stating the proceedings which took 
because it shewed that there were other owners, place before them, or the reason why they 
A mandamus was granted, commanding them to refused. The party shewing cause against the 
Imar and determine the information ; for, first, rule made no affidavit : — Held, that the affidavit 
the objection was invalid ; and, secondly, the must be construed in favour of the party making 
justices had not exercised jurisdiction, but had it, and that the rule should be absolute, lleg. 
declined it, the objection being preliminary, v. 3 El. & Bl. 372 ; 23 L. J., M. C. 121. 

though taken in defence, and not at the outset. 

Reg. V. Broum^ 1 El. & Bl. 757 ; 26 L. J., M. C. Affidavits of Justices.] — Under 35 & 36 Viet, 
183 ; 3 Jur, (K.s.) 745 ; 5 W. E. 625. And see c. 26 (the Eeview of Justices Decisions Act, 
Reg. V. Middlemsi infra, col. 680. 1872), the affidavit must be sworn by the justice 

himself, and affidavits sworn by persons npoii 
Adjournment for Special Case.] — A magistrate, whose evidence the decision of the justice is 
upon a complaint regularly heard before him, founded are not admissible. Reg. v. Sgyerling^ 
gave his opinion against the complainant, but at 21 W. E. 461. 
the request of the complainant he refused to 

adjudicate, for the purpose of enabling the com- Costs,] — On motion against a justice of the 
plainant to take the opinion of the Court of peace under the 11 & 12 Viet. c. 44, s. 5, the 
Queen’s Bench. The defendant objected, and general rule is, that the court will order the 
wished the magistrate to adjudicate and dismiss unsuccessful party to pay costs, and will not on 
the complaint : — Held, that there was no such motion for costs enter into the merits of the 
refusal to adjudicate as to entitle the complainant original application. Reg . . Ingham , 11 Q. B. 
to a rule. Reg. v. Payntei\ 7 El. & Bl. 328 ; SS4 ; 21 L. J., M. C. 125 ; 16 Jur. 526. 

26 L. J., M. C. i02 ; 3 Jur. (N.s.) 511 ; 5 W. E. 267. Where no cause is shewn against the rule, the 

court will not make the rule absolute with costs, 
Interested Justice. ] — W. having applied to the unless asked for b}^ the rule. Leamington Peloi's 
licensing justices for a licence for a new hotel, Conwi'mloeiers v. 3Ioiiltrle, 7 D. & L. 311. 
and the tliree justices who were sitting having 

refused it, afterwards applied to the court for a Attachment or Information.] — On an appli- 
mandamus to have the case heard again, on the cation for an attachment or criminal information 
ground that B.,one of the justices, was interested against a justice of the peace for misconduct in 
as owner in one of the licensed houses near the the exercise or under the authority of his office, 
proposed hotel. The affidavit shewed that B.’s it must be shewn that six clear days’ notice 
wife had succeeded to the licensed house, and in writing has been given to him. Reg. v. 
was tenant for life, but it was a small house Rae, Ir. E., 8 0. L. 524. And ,<fee CrJowN 
without hotel accommodation, and not likely to Officeb (Ceiminal Ixfoemation), 
be injured by the new licence being granted : — 

Held, (a) that a mandamus could not be granted, Mandamus to Sessions to hear Appeal.] — S, 
because the decision not having been set aside or was convicted by a metropolitan police magis- 
quashed on certiorari, the case could not be heard tratc under 5 Geo. 4, c. S3, s. 4, which makes 
again; (b) if a certiorari were applied for, the punishable as a rogue and vagabond “every 
affidavits ought to state that the party applying person .... using any subtle craft, means or 
and his solicitor did not know at the time that device, by palmistry or otherwise, to deceive and 
one of the justices was interested. Reg. v. Rent impose on any of his Majesty’s subjects.” The 
JX, 44 J. B. 298. conviction described the offence as “ unlawfully 

Where justices stopped the further hearing of using certain subtle craft, means and device ” 
a case on the ground that one of them was (omiiting the words “bj^ palmistry or other- 
interested, and granted a case for a superior court wise ”). Upon appeal to the Middlesex Sessions, 
as to whether such justice was interested or not : the proceedings commenced with an objection 
— Held, that they bad not power to grant such a from S. tliat the omission of the words made the 
case, but that they might be compelled to deter- conviction bad. The justices, after hearing the 
mine the matter before them. Wahejield Local point argued, retiicd, and on their return the 
Boards. Torli&Jilre, IF. 17., *//., 6 B. & S. 794 ; assistant judge gave what purported to be the 
35 D. J., M. C. 69 ; 10 Cox, C. C. 162. decision of the sessions, quashing the conviction 


681 JUSTICE OP THE V'E AGE— Compelling J^lstices to do thew Duty, 682 

on the objection taken to it. Upon application justice of the peace for an act alleged by him to 
for a mandamus to the sesssons to hear the have been done in execution of his office, the 
appeal on the merits, it was proposed to shew by affidavit in support of the motion must shew, 
affidavits from the justices that the decision not only that he bona fide believed that he was 
given by the assistant judge was contrary to the authorised as such justice to act as he did, but 
opinion of the majority of the justices forming must also allege facts shewing that such a belief 
the court, and that after such opinion had been might have been entertained. An allegation 
communicated to him, he persisted in giving his that the act complained of was done bona fide 
decision as that of the sessions .* — Held, that the without malice, and in ignorance of any cause 
order of sessions having been dul}^ recorded, it against the doing thereof, and was done in execu- 
was too late to inquire whether it did or did not tion of his office as such justice, is insufficient, 
represent the opinion of the majority of the The affidavit should state the facts proved before 
justices, and that the decision upon the form of the justice, and the belief formed by him on 
the conviction was not a decision u})on a pre- such facts. Ih. 

lim inary matter, bnt a hearing and adjudication A magistrate who commits a party in a case 
upon the merits, which, upon a mandamus, could where he has no jurisdiction is liable to an action 
not be reviewed. Ileg. v. Mlddle,W'X Ji/., Slade^ of trespass ; but where, supposing the facts 
In re^ 46 L. J., M. C. 225 ; 2 Q. B. D. 516 ; 36 alleged to be true, the magistrate has jurisdic- 
L. T. 402 ; 25 W. K. 610. . tion, his liability to be sued, or his exemption 

The court, having quashed an order of sessions from such liability, on the ground of jurisdiction, 
which quashed the rate, will not, thereupon, cannot be aftected . by the truth or falsehood of 
issue a mandamus to the sessions to enter con- these facts, or by the sufficiency or insufficiency 
tiniiances. The proper course for the appellant of the evidence adduced for the purpose of 
is to apply to the court for an order to the sessions establishing them. Cam v. Moimtai-n, 1 Man. & Gr. 
to hear the appeal. Mpg. v. Cheltenluiin Com- 257 ; 1 Scott (N.R.) 132 ; 9 L. J., M. C, 90. 


mlmonevii, 1 G. & 13. 167 ; 1 Q. B. 467 ; 10 L. J., A magistrate is not justitied in removing a 
31. C. 99. driver from one part of a cart to another to 

obtain the name of the owner. Jones v. Owen., 

Where Case Stated.] — When the court of 2 13. & li. 600 ; 1 L. J. (o.s.) K. B. 139. 

quarter sessions dismisses an appeal subject to a An information brought before a magistrate, 
case, the court will not grant a mandamus to which charges an oflience within his cognisance, 
enter continuances and hear the appeal. Bex is sufficient to give the magistrate jurisdiction, 

V. Suffolk JJ, 1 N. P. 306 ; 6 A. & E. 109 ; and to protect him from an action for false 

W. W. & D. 7 ; 6 L. J., 31. C. 37. imprisonment, although the information discloses 

The court will not grant a mandamus com- no legal evidence against the alleged offiender, 

manding the justices in sessions to try an appeal and even althoughit purports to be founded upon 
dismissed for want of notice of trial, where the inadmissible hearsay evidence. Care v. 2Ioun~ 
court of quarter sessions has granted a case upon tain, supra. 

the question whether it had been rightly dis- Knowledge on the part of the committing 
missed, which has been abandoned by the party magistrate that the prisoner would be subject to 
applying for the mamlamus. Bex v. Yorkshire restriction unnecessarily severe, in the gaol to 
TF. B. JJ., 3 K. &; 31. 757 ; 5 B. & Ad. 677. which the commitment is made, does not make 

the magistrate a trespasser, unless he expressly 

Time for.] — On the 5th January, 1844, directs such treatment to be adopted in the par- 

the sessiems dismissed an appeal, giving the ticular case. Ih. 

appellants the o})tic)n of stating a case, or apply- An action will not lie against a magi.strate for 
ing for a inandamus. No case was brought np, anything done by him in the discharge of his 
but an application for a mandamus was made on duty, unless he is made acquainted with every 
the 30th April following : — Held, that the appli- fact necessary to enable him to determine when 
cation was not too late, and a mandamus was called ii|;)Oti to act. Pike v. Carter, 10 3Ioore, 
granted. Beg. v. CkesUlre JJ., 2 New Sess. Gas. 376 ; 3 Bing. 78 ; 3 L. J. (o.S.) C. P. 169. 

420 ; 1 B. 0. Bep. 164 ; 15 L. J., 31. C. 114 ; 10 Thus an action of trespass does not lie against 
J ur. 808. justices acting upon a complaint made to them 

See aho Ckown Opi'ioe (Mandamus). on oath, by the terms of which they have juris- 


J ur. 808. justices acting upon a complaint made to them 

See aho Ckown Opi'ioe (Mandamus). on oath, by the terms of which they have juris- 

diction; though the real facts of the case might 
not have supported such complaint, if such facts 

G. LIABILITY OF, TO ACTION. before them at the time by the 

party complained against having notice 01 such 
1. Liability, In Kespect of 3Vhat. complaint, and being properly summoned to 

attend. Lowther^. Badiior (^Earl'),'6 
Acts done in Execution of the Office.] — A 20 R. R. 542, n. 

justice of the peace is entitled to the protection If a person is charged on oath before a inagis- 
of the 7th and 8th sections of the 11 & 12 Viet, trate with an offence anioimting to felony, and 
c. 1(), with res])ect to any act done by him under he issues his warrant ; and, on the party being 
the bona tide lielief in the existence of a state brought before him, the charge is substantiated, 
of facts whicli, if existing, would have justified and the offender is committed to prison, the 
tlie act as an act done by him in the execution magistrate committing is not liable in trespass 
of his office. The reasonableness of such belief, for false imprisonment, although the charge 
though an element in determining its bona fides, turns out to be unfounded. Mills v. Collett, 3 
is not essential to his right to claim the benefit M. k. P. 242,; 6 Bing. 85 ; 7 L. J, (O.S.) 31. C. 97 ; 
of these ])rovisions. CJutmljerla.in y. ICuig (L, R. 31 R. R. 355. 

6 C. .P. 474) followed. Boekfort y, Bynd, S Justices who have issued a warrant of distress 
L. R., Ir. 204. Affirmed in C. A. against a penson occupying lands within the 

Upon an application under these sections to limits of their juiisdictioii for non-performance 
set aside proceedings in an action against a of statute duty under 13 Geo. 3, c. 78, ss. 34“37, 
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KjaiiBot be proceeded against by action. Fawcett 
V, Foiilis., 6 L. J. (O.s.) M. C. 44. 

A justice cannot justify the committing of a 
party charged to the custody of a constable, in 
order that he may compromise with the com- 
plainant until the party has been actually 
conTicted. Bridget v. Coymy., 6 L. J. (o.s.) 
M. C. 42. 

Protection under 11 & 12 Viet. c. 44, 

ss. 1, 2.]— These sections must be read together, 
and therefore, where, in the course of a matter 
transacted before a justice, there has been an | 
excess of jurisdiction, the 2nd section does not | 
apply unless the action in which it is sought to 
be applied is brought for an act done in respect 
of that part of the matter, or some part of it, 
wdiich was beyond the jurisdiction. Barton v. 
BriohnelU 13 Q. B. 393; 20 L. J., M. C. 1 ; 
15 Jur. 668. 

The statute 11 A 12 Yict. c. 44, s. 2, which 
provides that a conviction shall be quashed 
before an action can be brought against the 
committing magistrate, applies only to cases 
where there has been a conviction. When a 
person has been taken into custody and remanded 
on a charge which turns out to be false, the court 
wdll not grant a certiorari for the purpose of 
quashing the warrant under which he was 
remanded preliminary to his bringing an action 
against the justice 'who signed it. Beg. v. Fly 
eTJ., 4W. B. 13. 

— Negligence in building Police Station.] — 
The building of a police station is an act done by 
justices in the execution of their office ; and the 
justices, if sued for negligence in the building or 
maintaining thereof, and for damage arising 
therefrom, are entitled to the protection afforded 
by 11 12 Viet. c. 44. Hardy v. North Biding 

JX, 50 J. P. 663. 


having been found for the plaintiff, the court 
refused to arrest the judgment. Gelen. v. Hallj 
2 H. & .N. 379 ; 27 L. J., M. C. 78.; ■ 5 W. E. 757. 

Qufcre, whether an action is maintainable 
against a justice of the peace for wilfully and 
maliciously, and without reasonable and probable 
cause, convicting a person in a penalty in a 
matter in which he has jurisdiction, and which 
penalty is paid, hut the conviction has been sub- 
sequently quashed. Ib. 

Where a justice of the peace maliciously grants 
a warrant against a person without any infor- 
mation upon a supposed charge of felony, the 
remedy against the justice is trespass, and not 
case. Morgan v. Hughes, 2 Term Eep. 225. 

Eeasouable and probable Cause.] — Where 
means of knowledge, as distinguished from know- 
ledge actual or imputed, is relied upon to sustain 
an action against a justice of the peace, acting 
judicially, for an act done without jurisdiction, 
the action will lie only when he has acted mali- 
ciously and without reasonable and probable 
cause. Johnston v, Meldim, 30 L. E., Ir. 15. 

Absence of Malice — Excess of Jurisdiction.] — 

In an action against justices for acting in excess 
of jurisdiction, a declaration without any allega- 
tion that they acted maliciously and without 
reasonable and probable cause is good. Pease v. 
Chaytov, 1 B. & S. 658 ; 31 L. J., M. 0. 1 ; 8 Jur. 
(N.SO 482 ; 5 L. T. 280 ; 10 W. E. 16. 

Discretion— Eefusing to Admit to Bail.]— The 

duty of a magistrate in respect of admitting to 
bail is judicial ; and, therefore, an action cannot 
be maintained against him for refusing to admit 
to bail a person charged with a misdemeanour, 
and entitled to be admitted to bail, without proof 
of malice. Linford v. Fitzroy, 1 3 Q. B. 240 ; 
3 New Sess. Cas. 438 ; 18 L. J., M. C. 108 ; 13 
Jur. 303. 


Protection of Provincial Magistrates in India. ] 
— The 21 Geo. 3, c. 70, s. 24, protecting provincial 
magistrates in India from actions for any wrong 
or injury done by them in the exercise of their 
offices, gives them only the same measure of 
exemption as that which is given to magistrates 
in England under similar circumstances, that is, 
an exemption in cases where they have acted 
bona fide. Where they have exceeded their 
jurisdiction, the onus of shewing that they knew, 
or had the means of knowing, the want of juris- 
diction, lies upon the party complaining. Calder 
V. Halhet, 3 Mont. 28. 

Express Malice.] — A justice of the peace may 
be acting maliciously and without reasonable 
and probable cause, and yet he acting in the 
execution of his duty as such justice; as, for 
instance, where maliciously and without reason- 
able and probable cause he excites a person to 
bring a complaint before him. K\ rby v. Sim2)son, 
10 Ex. 358 ; 2 C. L. E.1286 ; 23 L. j., M. C. 165 ; 
18 Jur. 983. 

A count stated that the defendant, being a: 
justice of the peace, unlawfully and maliciously, i 
and without reasonable or probable cause, took 
an information of W. against the plaintiff, and 
wrongfully, wilfully, maliciously and without 
reasonable or probable cause, as the defendant 
well knewq convicted the plaintiff, and he was 
thereby compelled to pay a sum of money ; and 
that upon appeal to the quarter sessions, the 
.conviction was afterwards quashed. A verdict 


Remarking on Conduct of Constable.] — It is 

the duty of a magistrate to express his opinion 
of the conduct of police constables, in order that 
the police commissioners may have proper infor- 
mation on which to proceed in making inquiries 
to enable them to regulate the force under their 
direction. KendilUm v. Malthy, Car. & M. 402 ; 

2 M. A Eob. 438. 

Of Witnesses.] — An action 'will not lie 

against a magistrate for 'words spoken in pro- 
nouncing judgment, of a witness in the case. 1 h. 

Refusal to License.] — An action does not lie 
against justices of the peace for refusing a licence 
to keep an inn or an alehouse. Basset v. God- 
schall, 3 Wils. 121. 

Wrongful Appointment of Overseers.]— Seven 
borough magistrates, including the mayor, 
assembled to appoint overseers. The mayor 
drew from his pocket two blank forms, with 
three seals ready attached ; filled them up wnth 
the names of two persons of his own political 
party, handed them to the t-wo magistrates 
sitting next to himself, and, on their being 
signed, immediately despatched them by a con- 
stable to he served. As soon as the constable 
had left the room, the four other magistrates, 
wdio had not observed the mayor’s proceedings, 
requested him to nominate two other overseers ; 
and, upon his refusing to put the question, 
appointed them without his concurrence. The 
mayor afterwards caused, a distress to he levied 
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on the plaintiff for refnsing to pay a rate made 
by the overseers appointed by the mayor. The 
plaintiff sued the mayor in trespass ; the jury 
was directed that they might find for the plain- 
tiff, if they thought the mayor’s appointment of 
overseers to be fraudulent. The jury having 
found it not fraudulent ; — Held, that the action 
was not maintainable ; the appointment of the 
overseers being a judicial act, performed with- 
out fraudj at a meeting competent, in point of 
jurisdiction, to perform it, and the act being 
verified by a sufficient number of signatures to 
satisfy the statute regulating the mode of 
appointment. Penny v. Slade^ 7 Scott, 285 ; 

5 Bing. (K.C.) 319 ; 1 Am. 539 ; 8 L. J., C. P. 221. 

Jurisdiction.] — If a party makes a complaint 
of another to a magistrate in a matter over 
which he has a general jurisdiction, who there- 
upon issues his warrant, by force of which an 
arrest is made, neither the party complaining, 
nor the magistrate, is liable in trespass ; and the 
only remedy for the party aggrieved is in an 
action for a malicious prosecution. But if the 
matter was one in which the magistrate had no 
jurisdiction at all, then the latter is a trespasser. 

* V. Smallwood, 3 M. & W. 418 ; 6 D. P. C. 
580 ; 7 L. J., Ex. 144 ; 2 Jur. 328. 

An action will not lie against a magistrate for 
anything done under a conviction, unless there 
is an entire want of jurisdiction. Fawcett v. 
Fonlis, 7 B. & C. 394 ; 1 M. k Ry. 102 ; 6 L. J. 
(O.S.) M. 0. 44. 

A justice who acted without jurisdiction in 
convicting for an offence was not protected by 
43 Geo. 3, c. 141, s. 1, against an action of tres- 
pass, although the conviction might have been 
quashed. Jones v. (rurdon, 2 G. k D. 133 ; 2 
Q. B. 600 ; 11 L. J., M. C. 45 ; 6 Jur. 482. 

Trespass is maintainable against a justice, if, 
in the particular act of issuing the warrant, the 
magistrate acted without, or in excess of, juris- 
diction, although he had a general jurisdiction 
over the subject-matter of inquiiy. iMwrenson 
V. mu, 10 Ir. 0. L. R. 177. 

In such a case, the magistrate is not protected, 
although he bond fide believed that he w'as 
acting within his jurisdiction. Ih. 

Three magistrates, acting under 5 k 6 Will. 4, 
c. 76, s. 60, committed the crier of a borough to 
the county gaol until he should deliver up the 1 
bell, which was stated in the conviction and ' 
commitment to be the property of the council 
of the borough. This conviction was afterwards 
quashed on appeal : — Held, that the magistrates 
had jurisdiction to convict ; and, there being 
nothing on the face of the conviction to make it 
void, that trespass would not lie against the 
magistrates. BayUs v. StricJda/id, 1 Scott (n.E.) 
.540 ; 1 Man. & G. 591 ; 10 L. J., M. C. 61 ; 4 Jur. 
823. And see Cave v. 3Iountain, and cases, 
ante, col. 681. 

Conviction — ^What is Sufficient Appearance- 
Summons after Conviction.] — B. had been con- 
victed by a magistrate of an offence under the 
Copyright of Designs Act (6 & 7 Viet. c. 65), and 
ordered to pay a penalty. Upon nonpayment he 
wm summoned to shew cause why he should not 
be committed in default of payment, and be 
further dealt with according to law. He did not 
attend to the summons personally, but his 
counsel and attorney appeared for him. The 
magistrate refused to proceed in his absence, and 
issued a warrant for his apprehension to answer 


to the complaint, and to be further dealt with 
according to law, under which he was afterwards 
apprehended and imprisoned. The conviction 
was afterwards quashed. In an action for false 
imprisonment against the magistrate ; — Held, 
first, that he was not protected by 11 & 12 Viet, 
c. 44, s. 2, inasmuch as it did not apply to default 
in appearance to a summons after conviction. 
Bessell v. Wilson, 1 El. & BL 489 ; 22 L. J., 
M. C. 94 ; 17 Jur. 664 ; 1 W. R. 126. 

Held, secondly, that even if the summons had 
been within the section, the appearance to it by 
counsel and attorney was sufficient. Ib, 

Where Ten Days’ Notice not given.] — ^Where 
penalties are to be recovered by information 
before justices, under a statute which directs 
that they shaR summon the person against whom 
the information is exhibited, to appear and plead 
to, and to attend the hearing of the information, 
at a time and place named in the summons, 
such summons to be served “ten days at the 
least ” before the time appointed : — Held, that 
there must be ten clear days between the service 
and the day of hearing ; and that, where the 
conviction shewed on its face that the party was 
convicted ex parte on default of appearance to a 
summons appointing too early a day, such con- 
viction was no defence to an action of trespass 
for enforcing it. 3fitcheU v. Foster, 12 A. & E. 
472 ; 4 R. & D. 150 ; 9 D. P. C. 527 ; 9 L. J., 
M. C. 95. 

I Where Appeal pending.] — An order of affilia- 
j tion having been made on the plaintiff, he gave 
notice of appeal, and entered into the required 
recognizance for pajunent of costs. The quarter 
sessions confirmed the order, subject to a case. 
Afterwards, upon nonpayment of the sum 
ordered to be paid, a justice of the peace issued 
his warrant to take the plaintiff before two 
justices. In an action of trespass against the 
justice: — Held, by Lord Campbell, C.J., and 
Erie, J., that neither the giving of notice of 
appeal and entering into the recognizance, nor 
the confirmation of the order, subject to a case, 
suspended the jurisdiction of the justice to issue 
his warrant, under 7 & 8 Viet. c. 101, s. 3 ; and 
by Coleridge, J., that the granting the warrant 
being for the purpose of a judicial inquiry, 
whether or not the plaintiff ought to pay the 
money, was within the justice’s jmisdiction, not- 
withstanding the pendency of the appeal, and 
therefore the action was barred, there being no 
allegation that the act was done maliciously, 
and without reasonable and probable cause. 
Kendall v. WilUnson, 4 El. k BL 680 ; 3 C. L. R. 
668 ; 24 L. J., M. C. 89 ; 1 Jur. (^.s.) 538 ; 3 
W. R. 234. 

Warrant of Commitment Irregular.] — Justices 
convicted the plaintiff in a penalty of 2 L and 
costs, or two months’ imprisonment : against 
this decision, which -was given orally, he gave 
notice of appeal, and immediately left the court. 
A conviction and warrant of commitment were 
afterwards drawn up, in which blanks were left 
for the amount of costs to be inserted, and so 
signed by the justices. The blanks were after- 
wards filled up by the justices’ clerk, and the 
plaintiff' was arrested on the warrant, when he, 
for the first time, became aware of the amount 
of costs : — Held, that the signing in blank by 
the justices was a mere irregularity, and not an 
excess of jurisdiction ; and that the plaintiff, 
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Cost of Eemoval of Pauper.] — A liinatic having 
a settlement in J., but having the status of 
in’emovability from M., Avas, in 1851, sent to an 
asylum from M., which Avas not comprised in 
any union ; and an order for tlie expenses was 
made on J. The 16 & 17 Viet. c. 97, having 
afterwards passed, J. refused to pay any expenses 
incurred subsequently to 2i)th Se}:)tember, 1853. 
Two justices issued a distress Avarra;nt to levy the 
arrears under which the goods of one of the 
overseers of J. were seized : — Held, that the 
justices had no jurisdiction to issue the warrant ; 
the order on J. being by implication annulled by 
16 & 17 Viet. c. 97, and there being no obligation 
on J. to take am" steps to net rid of it. Kninvleii 
V. 7h^afov(l 7 EL & Bl. 144 ; 26 L. J., M. C. 188 ; 
3 Jiir. (N.S.) 1018 ; 5 W. R. 741 — Ex. Oh. 

Payment of Church-rates— Validity of Objec- 
tions.] — Justices are not liable to an action if 
they honestly, though erroneously, decide that 
an objection to the validity of a church-rate 
made at the hearing of a complaint for non- 
payment of arrears, is not made bona fide, and 
Where Two Convictions.]— Where a person proceed to adjudicate and issue their Avarrant to 
hud been convicted under the 7 & 8 Geo. 4, c. 29, enforce payment. Pe.uM v. Chaytor, 3 B. _ & S. 
s. 34, and committed to prison by justices of the 620 ; 32 L. J., M. C. 121 ; 9 Jur. (N.s.) 664 ; 8 


having brought an action for false imprisonment ! 
against the justices, AA’-as rightly nonsuited under 
11 k 12 Viet. G. 44, s. 1. JBott v. Aehroyd^ 28 
L. J., M. 0. 207 ; 5 Jur. (N.S.) 1053 ; 7 W. R. 420. 

In an action against a magistrate for false 
imprisonment, the plaintiff proved a commit- 
ra ent for a certain alleged offence. The defendant 
proved a conviction of the plaintiff for an offence 
differing from that recited in the commitment 
Held, that this conviction was no justification of 
the im]!>risoiiinent. Huger si v. Jones, 5 D. & R. 
268 ; 3 B. & C. 409 ; R. & M. 129 ; 3 L. J. (o.S.) 
Iv. B. 40. 

Pox Indefinite Time.] — A justice's Avar- 

rant, committing a party in default of his finding 
.sureties to keep the peace, is bad if the commit- 
ment is for no definite time, but until he shall 
find such sureties or be discharged by due course 
■of laAv. And an action lies against the justices 
for committing on such warrant ; and bona fides 
is no defence. Prichett v. Gratrex, 8 Q. B. 1021 ; 
2 Hew Sess. Gas. 429 ; 16 L. J., M. C. 145 ; 10 
Jur. 566. 


peace, and they had dra\Am up tAA"o convictions, 
•one of Avdiich had been returned to the sessions, 
hut the other not : — Held, that in an action of 
ti'espass and false imprisonment brought against 
them by such person, they might rely on both 
the convictions. Fuller v, Broion, 3 New Sess. 
Gas. 603. 

Order for Possession Reversed.] — Two magis- 
trates having, at a landlord’s request, given 
possession of a dAvelling-house as deserted and 
unoccupied, pursuant to 11 Geo. 2, c. 19, s. 16, 
the judges of assize of the county, on appeal, 
made an order for the restitution of the farm to 
the tenant, with costs. The latter brought, an 
action of trespass for the eviction, against the 
magistrates, the constables, and the landlord : — 
Held, that the proceeding before the magistrates 
Avas an answer to the action on behalf of all. 
Aaheroft V. Bourne, 3 B. k Ad. 684 ; 1 L. J., 

K. B. 209. 

Invalid Orders.] — A justice is liable in trespass 
if he commits a person for disobedience to an 
order which turns out to be invalid. WUliins v. 
Memsworth, 3 N. k P. 55 ; 7 A. & E. 807 ; 7 

L. J., M. C. 28 ; 2 Jur. 94, 301. 

Goods Seized upon Irregular Warrants,] — If 

.goods are seized upon a warrant founded on a| 
conviction improperly framed, the magistrates 
issuing the warrant are liable in trespass. Neio- 
mmi V. Ilardwiclte (^JEarT), 8 A. k E. 124 ; 3 
N. &P. 368 ; 7L. J., M. C. 101. 

A local act prohibited the exposing for sale of 
goods on the footway of a street, under a penalty 
of 10a*. ; and justices had a summary jurisdiction 
to enforce the payment of the penalty. By 
a subsequent act, the section in the first act 
•creating the offence was repealed and re-enacted, 
Avith this., difference, that the penalty was made 
:20.v. instead of 10,?. There was no clause in the 
last act as to the mode in which the penalty 
should be enforced : — Held, that, as the first act 
was repealed by the second, the j-ustices, having 
granted a distress warrant for the purpose of 
■enforcing payment of a penalty imposed by this 
latter act, were liable to an action of 
Ward Sterenson, 1 New Sess. Gas. 162. 


620 ; 32 L. J., M. C. 121 
L. T. 613 ; 11 W. B. 563. 


Within what Time.] — An order for pay- 
ment of a church-rate Avas made by two justices 
more than six months after there had been a 
demand and a refusal, and Avas therefore bad. 
An action Avas brought against the justices, but 
in the declaration there was no allegation that 
the justices had acted maliciously in issuing the 
order : — Held, that, without such an allegation, 
the declaration was bad, as the justices Avere not 
-liable for issuing an order AAdiich they bona fide 
believed they had poAver to do. Sommer rtlle v, 
JlireJimm, 1 B. & S. 652 : 3 L. T. 294 ; 9 W. B. 
53. 

Poor-rate — Amount— Form of Warrant.]— 

A warrant by two justices of a county, after 
reciting the making of a rate, the assessment 
of the plaintiff in 17L thereto, and his refusal to 
pay the same, and that two justices had issued 
their Avarrant to levy 17/. 19i‘. 6d., and the 
further sum of 6.s*. for costs incurred in tlie pre- 
mises, making in the wdiole 18/. 5.s’. 6d., by dis- 
tress, commanded the constable to apprehend 
and take the plaintiff to the house of correction, 
there to remain ‘‘until payment of the said 
sum”: — Held, bad in toto, and trespass lay 
against the justices and the constable for the 
arrest and imprisonment under it. Clark v. 

2 Ex. 395; 3 New Sess. Gas. 253 ; 17 
L. J., M. C. 189. 

A party having been arrested under the fore- 
going warrant, and having paid under protest 
the money specified in it, is entitled to recover 
back the whole of the money so paid, although 
the sum of 17/. 19.^. 6(f. was really due from him 
in respect of the rate. Ib. 

Places Liable.] — The poor-law commis- 
sioners, by an order directed nine parishes, 
townships and places to be formed into a 
union, to be called the Patelj^ Bridge Union, for 
the administration of the law for the relief of 
the poor. In the margin of the order were 
enumerated ele a- en townships : first Beverley; 
second, Hacre ; and the commissioners ordered 
that a board should be constituted, fourteen to 
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be the number of guardians, three for Beverley c 
•and two for Dacre, treating them as separate j 
townships. They then directed them to con- i 
tribute to a common fund for providing a work- 1 
house, and afterwards fixed the proportions 1 
payable by each township or place. The chair- i 
man and guardians of the union made an order s 
•on the x^laintitf and three others, as overseers of ' 
tlie parish of Dacu’e-cum-Beverley (treating the j 
two as one township), for payment of 500^., by 1 
Avay of contribution towards the relief of the 1 
poor. This order having been disobeyed, the < 
magistrates issued their summons to the plaintiff ] 
and the other overseers, as overseers of Dacre- i 
cum-BeA’-crley, and afterwards issued a warrant i 
•of distress, under Avhich his goods were taken. : 
In trespass against them for a seizure of these ' 
goods under the warrant : — Held, that 2 & B : 
Viet. c. 84, s. 1, gave to the magistrates a power j 
similar to that exercised by them in enforcing a 
legal poor-rate, but that, in the absence of a ' 
legal obligation to pay the contribution by the 
party whose goods had been seized, the magis- ^ 
trates had acted without jurisdiction, and were 
liable in an action of trespass, and that 11 & 12 
Viet. c.'44, s. 1, which in certain cases makes a 
magistrate liable in an action on the case only, 
did not therefore appl}”. Xewbould v. CoUmany 
€ Ex. 189 ; 20 L. J., M. 0. 149. 

Liability for Eepair of Bridge.] — By a local 
■act, the owners and occupiers of lands in the 
district were empowered to rate the owners and 
occupiers of abbey lands, for the purpose of 
raising funds for the repair of bridges. It 
•enacted, that if any owner or occupier of any land 
in respect of Avhich a rate had been imposed by 
virtue of the act should refuse to pay the same, a 
justice, on proof of dernaiKl, might summon, and 
on due proof issue a distress warrant. By sub- 
sequent sections, an appeal was given to any 
person claiming exemption, on the ground that 
the lands rated were not abbey lands ; and the 
■decision of the quarter sessions on such appeal 
was final. The plaintiff having been rated in 
respect of lands which the jury found not to be 
abbey lands, and having refused to pay upon 
isummons, a magistrate issued a distress Avarrant, 
under Aybich his goods Avere seized : — Held, that 
be Avas not protected by 11 & 12 Viet. c. 44, s. 1, 
or by a similar clause in the local act. Pedley v. 
Paksy 10 C. B. (N.S.) 492 ; BO L. J., C. P. B74 ; 
.8 Jur. (N.S.) 26B ; 5 L. T. 2oB. See Allen v. 
Waldegravey infra, col. 690. 

Criminal Proceedings.]— A magistrate cannot 
be proceeded against criminally until the action 
yagainst him is discontinued. Rex au Fielding, 
2 Kenyon, B86 ; 2 Burr. 720. 

2. Action Against. 


Parties — Individual Liability on Contracts, ]— 

A single magistrate is not liable to pay for the 
expenses incurred in preparing plans for a 
county gaol, advertised for by the sessions of 
Avhich he Avas one. Tveh v. Bugglex^ 5 Esp. 237. 

By an act of parliament for rebuilding abridge, 
justices of the peace Avere empoAvered to con- 
tract for its erection, and the contractor Avas to 
.give sufficient security for the due performance 
•of his contract to the clei’k of the peace ; and 
the justices AA^ere empowered to appoint superin- 
tending justices at a general quarter sessions. 
The expenses of rebuilding the bridge were to be 


charged on the county rates, and all actions or 
proceedings at law, to be prosecuted or defended 
in pursuance of the act, were to be brought in 
the name of the clerk of the peace, avIio should 
be deemed the plaintiff or defendant, and be 
reimbursed all such costs and expenses as he 
should liaAm paid, out of the money arising by 
virtue of the act. The superinteriding justices 
at the general sessions covenanted by deed Avith 
the plaintiff, aaTio undertook to rebuild the 
bridge, that the justices or the treasurer of the 
county should pay him a certain sum by instal- 
ments, until the bridge Avas completed. In an 
action brought against such justices by the 
plaintiff for nonpajnnent of two of the instal- 
ments : — Held, that they AAmre not individually 
liable : and that his remedy Avas by action 
against the clerk of the peace. Allen Y.AValde- 
grare, 2 Moore, 621 ; 8 Taunt. 566 ; 20 K. B. 560. 

By 8 ck 9 Viet. c. 126, s. 17, a select number 
of the justices for a county or a borough, called 
the committee of visitors, Avere empoAAmred to 
contract for plans for the erection of a lunatic 
asylum for the county, and by s. 16 they Avere 
enabled to sue and be sued in the name of their 
clerk : — Held, that an action AAvas maintainable 
against the committee of visitors in the name 
of their clerk, in respect of a contract so entered 
into by them, although the plaintiff might have 
no means of enforcing judgment Avhen obtained. 
Kendall au Kiruf, 17 C. B. 48B ; 25 L. J., C. P. 
132 ; 4 W. R. 389. 

In Replevin.] — An action of replevin may 

be maintained against magistrates alone, AAffio 
issue improperly a Avarrant of distress against the 
goods of a partAU Jones: v. Jolinmi, 5 Ex. 862 ; 
20 L. J., M. C. 11. 

Change of Venue.] — In an action against jus- 
tices for falsely imprisoning the plaintiff on a 
charge of feloniously beginning to demolish a 
house contrary to the 7 A; 8 Geo. 4, c. 30, s. 41, 
the court granted a rule to change the venue, on 
a suggestion that a fair trial could not be had in 
the county. Thonuu y. Saimders, 5 B. &Ad. 462. 

Br ought in County Court.] — ^Where a magis- 
trate Avho has been sued in a county court for an 
act done in the execution of his office has given 
notice of his objection to be sxied in such court, 
he is not entitled to remove the plaint by cer- 
tiorari into a superior court. Weston v. S/ieyd, 
1 H.&N. 703 ; 26 L. J., Ex. 161 ; 5 W, R. 317. 

Payment into Court.] — In an action against 
a magistrate, after issue joined, he may move to 
Avithclraw the general issue, pay money into 
court, and plead de novo. Devaynes v. Roys, 2 
Marsh. 356 ; 7 Taunt. 33. S. Kestor v. Few- 
eome, 4 D. & R. 776 ; 3 B. & C. 159 ; 2 L. J. (O.S.) 
K. B. 211. 

Justices are not hound to state in the plea 
1 the character in Avhich they make the payment. 

, Aston Y. Perlm, 3 D, &: L. 655 ; 15 M. ikW. 385 ; 

: 15 L. J., Ex. 241, 

Where a notice of action given to a justice of 
, the peace for an act done by him in the execu- 
• tion of his office, does not clearly and explicitly 
I contain the cause of action, a tender of ^amends 
i will not cure the defect, Maetins v. U^cliex, 1 
I D. (N.S.) 555 ; 6 Jur, 582. 


Evidence — Justifying Warrant] — After a 
summons issued, information was given before 
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the magistrate, that the party against whom the Re-appointment.]— -If a clerk to Jastic.es of a 

summons had keen granted was going out of the borough, who was such at the time ot the passing 
magistrate’s jurisdiction, who thereupon issued of the Municipal Cm’poiutions Amendment^ 
his warrant, and the person was taken into cus- (24 & 25 Viet. c. 7o), and has not ceased 
tody, and afterwards brought his action against the office, is appointed clerk ot the peace ot the 
the magistrate for false imprisonment. At the county in which such borough is situate, the 
trial the summons was put in, and the warrant, justices of the borough may re-appoint iiim as 
but not the information:— Held, that the evi- their clerk, and will be protected by the proviso, 
dence was not sufficient, and that the magistrate to s. 5 from liability to any pe^ialty tor so doing, 
must put in the information to justify his war- Mrow7i v. ItJmm, 35 L. i. b7/ ; vv. it. 
rant for apprehension, for that without the 0. A. 
proper information the magistrate is guilty of an 

act of false imprisonment in issuing his warrant. Clerks to Borough Justices.]— COEPOEA- 
Stevens v. Clarli, Gar. & M. 509 ; 2 M. & Eob. tions (Oppiceks). 

435. 

Damages.]-Be£ore 11 & 12 Viet. c. s. 13, Salary.]-, S'«. Local Goveek- 

when a party was committed' for non-payment of ^ • 

a penalty, in a case where the magistrate had no i 

jurisdiction, and after a part of the imprison- Tees-Penalty for ExcessiTe.]--In 
ment, he was discharged on the penalty being under 26 Geo i, c. 14 s. 2, to 
paid, the jury might, in an action for fate a 


paici, Liie ury ixiiirm, iii ^ ^ , Kt- at 

imprisonment against the magistrate, include the ^rling excesswe \ ^ ai ws a 

amount of the penalty in the damages, if satisfied Eliz. c. 5, s. 2 ; for 26 Geo. . . , . . ‘V _ ^ 
that the plaintiff paid it, or that it was paid in right ot action for the ptna Itj to a^ peison 
such a way that he was liable to repay the and not to the paity EgSre 10 S6 * 
si.TnAiTnh fn flip. riATROTi who antuallv advanced the v. Ddvis, 44 L. *J., Ex. bo ; E. 1 . -j- . ? *- * 



amount to the person who actually advanced the 7* ra 
money. Masoti v. Barker, 1 Car. & K. 100. V . E. 63a Ex. On. 

If a magistrate commits a person to prison in 

a case in which he has no jurisdiction, he is Table of.] — Semble, that the power given 

liable for all the circumstances that usually by 26 Geo. 2, c. 14, to justices of the peace from 
attend the execution of a warrant of commit- time to time to make a table of fees may be 
ment, such as the party being handcuffed, having exercised, although no table was made in 1753 as 
his hair cut short at the prison, and his being required by the statute. Ih. See now 40 & 41 
put in a bath there ; but not for any violence or Viet. c. 43. 

excess of the officers. II. If a clerk to justices demands and receives a 

fee for the taking of recognizances, as for a prin- 

Limit of Time.] — ^Where to a certiorari to bring cipal and two sureties, there being in fact only 
up an order of justices they returned that there one surety, he is not guilty of an offence or lialue 

was no order in writing, and the six months to a forfeiture, under 26 Geo. 2, c. 14, s. 2, if he 

within which an action must be brought would actually believed that there were two sureties, 
elapse before cause could be shewn against the Bowman v. Blyth, 7 El. & El. 26 ; 26 L. J., M. 0. 

present application, the court made absolute the 57 ; 3 Jur. (n.s.) 359, 8cS6 ; 5 W. K. 86. 


rule to quash the return and granted a rule nisi 
to draw up an order and return it with the war- 


A table of fees to be taken by the clerlp of 
justices was made at the June quarter sessions, 


rant issued upon it. Reg. v. Trafford, 4 W. E. and submitted for approval to the next October 
55. A 7 id see LiMiTATiok (Statutes of). quarter sessions, when the further consideration 

thereof was adjourned to the next Epiphany 
Costs.] — The 43 Geo. 3, c. 141, s. 2, which sessions; and at these last-mentioned sessions 
deprived a plaintiff of his costs of suit against a the table (with some alterations) was approved 
magistrate, if the latter proved at the trial that of, and the same was afterwards ratified a,iKl 
the plaintiff was guilty of the offence imputed, confirmed by the judges at the next following 
only applied to cases where the conviction had assizes Held, that the table was not duly 
been quashed. Rogers v. Jones, 5 D. E. 268 ; approved, ratified, and confirmed, under the 26* 
3 B. & C. 409 ; E. & M. 129 ; 3 L. J. (o.s.) K. B. Geo. 2, c. 14, s. 1, as the approval ought to have 
40 ; 27 R. E. 389. S. P., Graij v. Cookson, 16 been at the October sessions, and such sessions- 


East, 13. 

Rotice of Action and Form of.]~ 
(Hotice of Action). 


-See Practice 


h. cleeks to justices. 


had no power to adjourn the consideration thereof* 

Ih. 

Agreement as to — Indictable Offence,] — 

A clerk to the justices of a borough, which had 
no separate quarter sessions, was in partnership 
with A., who was clerk of the peace for the 


Appointment.] — Aclerkto justices of a borough, county. By arrangement between him and A* 
appointeduiider6&6 Wm.4,c. 76, s. 102, holds the former was entitled to receive 
only during the pleasure of the justices, and receive, one-halt ot the fees taken y -^ * - 4 

therefore a quo warranto will not lie for his that such clerk was liable to an indictme > 
office. Reg. v. Fox, 8 El. & Bl. 939 ; 27 L. J., nnder the o & 6 Will. 4, c. <6 s 102, as being 
0. B. 151 ; 4 Jur. (n.s.) 410 ; 6 W, E. 282. interested in the prosecution ot offenders within 

A clerk to justices ill petty sessions, appointed the proviso in tha.t section. i 

by order of such sessions, has no legal hold upon ^ ^ *’1^0?^ Oh 

his office, nor will the court interfere if he is (^.s.) 124b ; 1 L. T. 216 , b W. E. 93 Lx. Gu. 
dismissed summarily and without any cause being 

assigned. Sandys, Fx :p(iTte, 1 N. & M. 591 ; 4 Who Liable for.]— A railway statiou- 

B. k Ad. 863. master gave a person into the custody of a police 
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constable on the charge of picking pockets at 
the railway station, and he afterwards appeared 
and gave evidence before two justices, who con- 
victed the prisoner under the Vagrant Act (5 
Geo. 4, c. 83), of frequenting a place of public 
resort with intent to commit a felony : — Held, 
that the station-master was not liable for the 
fees payable to the clerk of the justices in respect 
of such conviction. Meddlsh v. Hitchmor.^ 48 
L. J., M. C. 31; 40L. T. 65. 

Payment by Superintendent of Police.] — 

An order under 5 & 6 Viet. c. 109, s. 17, and 
12 & 13 Viet. c. 20, s. 2, on overseers, requiring 
t them to pay a sum of money to the superintendent 

of police, for fees due to him, is not supported 
by evidence that the fees were those really due 
to the clerk of the justices in vagrant cases, and 
had been paid in the first instance to him by the 
superintendent, who sought the order as a means 
of reimbursing himself. jWUhroj) Overseers v. 
Whitcoat, 9 L. T. 383. 

Deducting from Payment to Receiver — 

Police Summonses.]— By 10 Geo. 4, c. 44, s. 37, 
all sums adjudged by justices of the peace to be 
paid for any offence against the act, are to be 
paid to the receiver of the metropolitan police 
district, who is to apply all moneys applicable 
to the payment of salaries of the i)olice force, and 
all other charges and expenses in carrying the 
act into execution. By 2 & 3 Viet. cc. 47 and 
‘ 71, and 3 4 Viet. c. 84, penalties Inflicted by 

the magistrates within the metropolitan police 
district are to be paid over to the 2 ’eceiver, who 
is directed to pay salaries, expenses, and charges 
attending the metropolitan police courts, and in 
carrying the acts into execution, and to apply 
the sums which he receives to the purposes of 
the act. And the clerks of the magistrates 
within the district are to keep account of such 
fines and penalties to be rendered to the receiver 
quarterly, and the magistrates are to cause the 
amount to be paid to him. The clerks of the 
justices of a part of Surrey within the metro- 
politan police district for which no police court 
had been established, claimed to deduct from the 
amount payable to the receiver the amount of 
their fees for summonses granted on the applica- 
tion of officers of the police force : — Held, that 
the clerks W'ere entitled to such fees ; but that 
they were not entitled to deduct them from the 
amount payable to the receiver, or in anyway 
to recover them from him, the payment of such i 
fees not falling under the description of carrying ' 
the acts into execution. Wrtxy Chapman^ lA 
Q. B. 742 ; 19 L. J., M. C. 155 ; 14 Jur. 687. 

\ Books relating to Office— Delivery.] — ^When 

<1, certain books relating to the office of justices’ 

clerk were in the possession of the clerk at the 
time of his death, and the executor refused to 
deliver them up to the justices upon the ground 
that they contained private entries, that there 
wus a lien upon them for fees, and that they had 
been purchased with the clerk’s money, a man- 
damus to compel the delivery was granted. lleg. 
V. Ilastrieh, 6 \V. li. 654. 

Acting as Solicitor.] — The clerk to the justices 
should not act as solicitor for one of the^ parties 
on a prosecution before his own bench of justices, 
but such an interest in the clerk does not affect 
the jurisdiction of the bench. Mey. v. Brahen- 
Tidge, 48 J. P. 293. 



I. CLERK OB’ THE PEACE. 

1. Appointmekt. 

By Parol.] — The appointment may be by 
parol, and without deed. Smmders v. Oioen^ 

2 Salk. 467. 

By Whom.] — ^The appointment to the office of 
clerk of the peace is in the custos rotulorum of 
each county. Harding v. Pollooli, 6 Bing. 25 ; 

1 Dow & Cl. 453 ; ,3 Bligh (N.S.) 161. 

In 1819, the plaintiff, wdio was then under age, 
was appointed clerk of the peace for the county 
of Kerry, by the custos rotulorum of the county, 
and acted by himself as well as by deputies, till 
1824. In that year, the defendant, as appointee 
of the crown, obtained possession of the office 
under a mandamus, and continued to hold the 
possession and receive all the fees and emolu- 
ments till 1829, when the plaintiff was restored 
to the office. The plaintiff then brought an 
action against defendant for the fees received by 
him whilst clerk de facto : — Held, that the action 
was maintainable, as the mandamus did not 
decide the title, but merely enabled the defendant 
to try the right, and the right being settled upon 
principles of law to be in the custos and not in 
the crown ; secondly, that the letters patent of 
the custos, under the 55 Geo. 3, c. 78, need not 
be stamped ; thirdly, that the fact of the plaintiff 
having for a considerable time acted as clerk of 
the peace, was sufficient evidence of his admis- 
sion to the office. Croshie v. Ilurley., 1 Alcock 
&; Napier, 431. 

Clerk of Peace for Westminster.] — A person 
apjDointed since the 7 & 8 Viet. c. 71, to the office 
of clerk of the peace for Westminster is not 
entitled to the emoluments of the office of clerk 
of the peace within the city and liberty of West- 
minster. Nlolwlson V. Ellis., El. Bl. & El. 267 ; 
28 L. J., Q. B. 238 ; 5 Jur. (N.S.) 385— Ex. Ch. 

Penalty for appointing Clerk of Peace to be 
Clerk of Borough.] — In June, 1845, ?., who was 
a partner in the tirm of P. & P., solicitors, in 
the borough of Newport, Monmouthshire, was 
appointed"^ clerk to the borough justices. In 
March, 1848, P., being still a member of the firm, 
was appointed, and acted as clerk of, the peace 
of the county of Monmouth, and he filled the 
appointment until his death in June, 1874. P., 

soon after his appointment, appointed B"’., his 
partner, deputy clerk of the peace, and from 
1870 until P.’s death F. discharged all the duties 
of the office. Upon the passing of the Municipal 
Corporations Act Amendment Act, 1861, the 
borough justices appointed B\ their clerk, and he 
continued to act as such. On P.’s death F. was, 
on the 24th June, 1874, appointed clerk of the 
peace of the county of Monmouth, and has con- 
tinued to act in that capacity. On the 9th 
November, 1874, the justices of the borough held 
a meeting, and passed the following resolution i 
“ If, and so far as it may be necessary in accoiTp 
aiice with the provisions of s. 5 of the 24 & 25- 
Viet. c. 75, Mr. B\ be re-appointed clerk to the 
said justices of the said borough.” F. afterwards 
continued to fill the offices of clerk of the peace 
of the county, and clerk to the borough justices. 
A borough justice took part in the meeting of 
the 9th November, 1874, and voted for the reso- 
lution. The plaintiff brought a qui tarn action 
against him to recover the lOOZ. penalty under 
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s. 5 of 24 & 25 Yict. c. 75, for appointing and 
continuing F. clerk to the borough justices, he 
being at the same time clerk of the peace of the 
county : — Held, that, on the true construction 
of the proviso attached to s. 5 of 24 & 25 Yict. 

■c. 75, he was not liable. JBroicn y. JEtmis, 35 
L. T. 877 ; 24 AY. E. 937— C. A. 

Deputy—Penalty for Practising at Sessions.] 
—In an action on the 22 Geo. 2, c. 20, s. 14, 
against an attorney for practising at sessions 
where he executed the office of deputy clerk of 
the peace, evidence that he was appointed deputy 
town clerk, and that his principal, and the pre- 
ceding town clerks for a considerable j^eriod of 
time discharged the duties of town clerk and 
clerk of the'~ peace also, without any separate 
appointment, is sufficient proof that he executed 
the office of deputy clerk of the peace. Faulhier 
V. Chevell, 2 P. & D. 262 ; 10 A. & E. 76 ; 8 
L. J., Q. B. 186 ; 3 Jur. 1148. 

Effect of— Justice of the Peace.] — A person 
holding the commission of the peace was 
appointed clerk of the peace and acted in both 
' capacities for the same county ; — Held, that the 
appointment to the clerkship of the peace did 
not vacate the commission of the peace. 

T. Lloyd, Ir, K. 10 C. L. 552. 

2. Duties and Emoluments. 

Levying Pines.] — It is the duty of the clerk of 
the peace to put the law iu motion to levy all 
recognizances forfeited at quarter sessions, lieg. 
V. Yorltshire, W. It., JJ., 2 N. & P. 457 ; 7 A. & E. 
583 ; 7 L. J., M. 0. 9. 

The duty of the sheriff with respect to the roll 
■of lines sent to him by the clerk of the peace, 
pursuant to 3 Geo. 4, c. 46, is not purely minis- 
terial, and the sheriff is not justilied in levying 
a line stated in the roll to be unpaid, when the 
■ amount has been paid to the sheriff himself 
before receiving the roll. WUdesi v. Morris, 22 
L. J., M. C. 4 ; 16 Jur. 1115 ; 1 AY. E. 65. 

A deputy clerk of the peace is authorised to 
receive the amount of fines imposed at the quarter 
sessions, and if he receives the money, and omits 
to notify the receipt in the roll, and damage 
accrues in consequence to the party fined, the 
latter may maintain an action against the deputy 
clerk of the peace for negligence. Ih. 

Deputy— Certificates of Conviction and .Sen- 
tence.] — XJ nder 5 Geo. 4, c. 84, s. 24, the certificate 
of conviction and sentence of transportation 
may be made out and given by the deputy clerk ! 
of the, peace, he being proved to have been ^ 
appointed and to act as such, and it being also 
proved that the clerk of the peace did not usually 
act. Iteg. v. Farsom', 35 L. J., M. C. 167 ; L. E. 
1 C. C. E. 24 ; 12 Jur. (N.s.) 436 ; 14 L. T. 450 : 
14 AY. B. 662 ; 10 Cox, C. C. 243. 

Pees.] — The 8 9 Yict. c. 114, abolishing 

•certain fees, does not apply to defendants con- 
victed, or to fees payable upon traverses. Iteg. 
Y. Cotes, 8 Q. B. 75 ; 15 L. J,, M. C. 10. 

Assignment of Profits.] — An assignment to 
trustees of all the emoluments and profits which, 
during the life of A. and his continuing to hold 
the office of clerk of the peace, should arise or 
become due to him as clerk of the peace, or in 
respect of his office, after deducting the salary 


or allowance of his deputy for the time being, 
to pay the interest arising on certain debts due 
from "a., and from time to time to render the 
surplus, after satisfying the trusts to A., is 
invalid. Palmer y. Bate, 2 Br. & B. 673; 23 
E. E. 535. 

Agreement to procure Prosecutions for 
Another.] — An attorney, town clerk, ami <6evk of 
the peace for a Ix) rough, npon the dissoliilinn of 
a partnership which had existed between him 
and two other persons, entered into an agreement 
to pay to one of them a certain sum of muiiey, 
and use his endeavours to procure for him one 
fourth of the prosecutions arising in the town 
clerk’s office. In an action b}’- him on tliis 
agreement it appeared that the niagistrares of 
the borough committed some offenders to be 
tried at the borough sessions, others at the 
county sessions, and others at the county assizes : 
— Held, that the deFendant as clerk of the peace 
of the borough could not legally enter into such 
an agreement. Iluqlies v. Statkam. 6 I). & E. 
219 ;'”4 B. ct C. 187 ;‘3 L. J. (O.S.) K. E. 179. 

Compensation for.]— The court of quarter 
sessions had no jurisdiction under 55 Geo. 3, 
c. 51, s. 16, to make a prospective order for a com- 
pensation thereafter to be made to the clerk of 
the peace. Hex v. Williams, 3 B. & Aid, 215 ; 
22 E, B. 352. 

3. Eemoval. 

For Misdemeanour in Office.] — By 1 AYill. & M. 
c. 21, s. 6, if a clerk of the peace misdemean 
himself iu the execution of his office, and a com- 
plaint and charge in writing- be exhibited against 
him to the quarter sessions, they may upon 
examination and due proof thereof, openly in 
their quarter sessions discharge him from his 
office, quo warranto. Plea : That a complaint 
and charges in writing of having misdemeaned 
himself in the execution of his office were duly 
exhibited against the relator to the quarter 
sessions ; tliat upon examination and due proof 
of the complaint and charges, an order was duly 
made by the quarter sessions and entered of 
record. The plea set out the order, which stated 
the complaint and charges, viz. that the quarter 
sessions had otdered a sum of money to be paid 
to the county solicitor for costs incurred by them 
in a litigation with the relator and that he had 
unlawfully and contumaciously refused to record 
it ; and that upon examination of the complaint 
and charges the quarter sessions adjudged them 
proved, and that the relator had been guilty of 
the misdemeanours in the execution of his office, 
and they therefore openly in court discharged 
him from his office, and that the defendant was 
appointed to it : — Held, first, that the complaint 
and charges against the relator amounted to a , 
charge of misdemeanour in the execution of his 
office within the statute. Ileg. v, Bussell, 10 
B. k S. 91 ; 19 L. T. 686 ; 17 AY. E. 402. 

Held, secondly, that as the quarter sessions 
had jurisdiction to inquire into and decide Upon 
the complaint and charges, and the essentials of 
justice were observed, and there was a record ot 
the sessions that the relator had been discharged 
from the office and the defendant appointed to 
it, the court could not review their decision. 1 h. 

A contumacious refusal by a clerk of the peace 
to record an order of the court of quarter 
sessions, is a misdemeanour in the execution of 
the office of such clerk, within the meaning of 
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1 Will. & M. c. 21, s. 6, and for which, therefore, 
the justices may dismiss him from such office. 
Wildes v. Mu-ssell, 35 L. J., M. C. 241 ; L. li. 1 
O. P. 722 ; 16 L. T. 478 ; 12 Jur. (N.s.) 645 : 14 
W. E. 796. 

In Boroughs.]— The power of removal of the 
■clerk of the peace of a borough for misbehaviour 
is vestal in the recorder by 5 & 6 Will. 4, c. 76, 
:ss. 103*, 105, and not in the town council. Reg. 
Y. Ilaward, 2 B. & S. 585 ; 31 L. J., M. 0. 177 ; 
^9 Jur. (N.S.) 45 ; 6 L. T. 285 ; 10 W. R. 558. 

T. H. W. 


LACHES. 

See WAIVER. 


LADING (BILL OP). 


See SHIPPING. 


LANCASTER. 

CROWN— COURT. 


LANDLORD AND TENANT. 

[BY J. RITCHIE.] 

A. By whom Leases oe Ageeemeets foe 

Leases may be Geanted, 702. 

B. COMMEECEMBHT AND DUEATION OF 

Teem, 706. 

'C. Extent op Peemises Included. 

1. Generally, 718. 

2. Resertaiions and E-vcejitions, 722. 

3. Enelos^ives and' Encroachments, 724. 

D. Ageeements foe Leases. 

1. Contract tel len concluded, 726. ! 

2. Statute of Frauds. i 

a. Interest in Lands, 731, 

I, Memorandum. 

i. Contents, 734. 

ii. Signature, 737. 

hi. Connected Documents, 739. 
iv. What Documents amount to, 740. 
V. Construction, 740. 

3. Damages or Comgwnsatum on Breach, 

741. 

4. Symclfic Performance. 

a. Contract when Concluded — See 
supra, 1. 

1. Parol Variation, 745. 


c. Part Performance. 

i. Generally, 748. 

ii. Possession or Outlay, 749. 

iii. Payment of Rent, 7.54, 

iv. Other Acts, 756. 

d. Defences. 

i. Vagueness and Uncertainty, 759. 

ii. Inadequacy of Consideration, 762. 
hi. Mistake, 762. 

iv. Misrepresentation or Conceal- 
ment, 768. 

V. Illegality, 764. 

vi. Hardship, 765. 

vii. Failure of Condition, 766. 

viii. Inability of Lessor to Crant, 767. 

ix. Defect in Lessor’s Title, 768. 

x. Possibility of Forfeiture, 770. 

XI. Breach of Intended Covenant, 

770. 

xii. Tenancy from Year to Year, 774; 

xiii. Delay, 774. 

xiv. Repudiation of Agi’eement, 779. 
XV. Refusal to Execute Lease, 779. 
xvi. Expiration of Term, 779. 

e. By Avhar Persons, 780. 

f. Against what Persons, 783. 

g. Insertion of Covenants, 787. 

5. Other Remedies and Proceedings, 790. 

6. Title of Lessor, 

7. Agreement how far Eguimlent to Lease, 

793. 

8. Agreement as distinct from, Lease, 794. 


1. Regvisltes of, 801. 

2. Co7istruction of, 809. 

3. Confirmation of, 814. 

4. Renewal. 

a. Covenants for. 

i. When Perpetual, 817. 

ii. Tending to a Perpetuity, 820. 
hi. On whom Binding, 821. 

iv. Who Entitled to Enforce, 825. 

V. When Fulfilled, 826. 
vi. Specific Performance, 826. 

5. Forfeiture of Right to, 831. 

c. Fines Payable on, 843. 

d. Renewed Leases, 847. 

e. Evidence and Costs, 849. 

5. Leases for Life, 851. 

6. Kon-Executum hy Lessor, 854. 

7. Counte7'j)a7i:s, 855. 

Title of Lessor, ^^7. 

9. Option to Purchase Pi'ewAses, 85S. 

10. Setting aside, 859. 

11. Underleases, 865. 

12. Rectification, 868. 

13. Cancellation and Delivery up of, 869. 

14. Stamps on Leases — See Revenue. 

lo. By Way of Estoppel, ^70. 

16. Other Matters relating to, %7'2. 

17. Mining — See Mines AND Minerals. 

18. Copyhold — Nee Copyhold. 

19. Of Sporting Rights — See Game, 

20. Colder Powers — See PowEES. 

21. Disclaimer hy Trustee in Bankruptcy 

— See Bankeuptoy. 

22. Assignment of— See post, K. 
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F. Tenancies fkom Yeae to Year. 

1. Him Created^ 

2. OGCvpitlon. 

a. Under an Agreement for a Lease, 879. 

Under a Contract for Sale, 881. 
c;. Under Void Lease, 88L 

3. Holding over, 885. 

4. Aeceptance of a. New Tenant, 890. 

5. Change of Terms, 890. 

6. Terms Incident to Holding, 893. 

7. Other Matters relating to, 893. 

8. Proof of Tenancy — See post, I. 

G. Tenancies foe Smaller Terms. 

1. At With 

a. What is, 895. 

&. How determined, 899. 

2. Other Tenancies, 900. 

H. Lent. 

1. Contracts for, 902. 

2. Reservation of, 912. 

3. App^ortionment, 918. 

4. AlatemeJit, 921. 

i/ 5. Premises let for Immoral Pmposcs, 
924. 

6. Premises 7iot Tenantalile, 924. 

7. Premises Let 2 ^cnding Contract for Sale 

or Lease, 925. 

8 After Premises have leen Destroyed hy 
'Fire, 928. 

9. Deletion and Surrender, 930. 

10. Mecovery of. 

a. By Action, 934. 

1. Use and Occupation— post, I. 
e. Distress— D istress. 

d. Under Executions— Execution. 

e. On Bankruptcy— Bankruptcy. 
/. By Proceedings in Ejectment— 

Ejectment. 

11. Payment of Rent. 

a. Generally, 939. 

1. Salvage Payments, 942. 

12. Setwff ay o/inst Rent, 944. 

13. Douke Renl 947. 

14. DouUe Value, 948. 

15. Dy Way of Penalty, 950. 

16. Recover y Bach hy Tenant, 954. 

I. Actions for Use and Occupation. 

1. When Maintainahle. 

a. Express or Implied Contract, 954. 

h. After Change in Title, 958. 

c. Proof of Written Contract, 959. 

(1. Amount of Rent, 961. 
e. Proof of Occupation, 962. 

2. By and against whom Maintainahle, 965. 

3. Pleadings, 969. 

J. Termination of the Contract. 

1. Notice to Qu it. 

a. When Necessary, 970. 
h. Length of Notice, 975, 

c. By whom to be given, 979. 

d. To whom to be given, 982. 

e. Form and Validity of, 983. 

/, Expiration of. : ^ 

i. In Ordinary Cases, 987. 
ii. Different Times of Entry, 990. 


g. Service, 992. 

h. Waiver of, 995, 

i. Effect in Evidence, 998. 

j. Proof of, 999. 

2. Forfeiture. 

a. Construction and Operation of Pro- 
visoes, 1000. 

h. By Disclaimer, 1010. 

c. Who may Re-eiiter, 1011. 

d. Sufficiency of Re-entry, 1013. 

e. Operation of Licences, 1013. 

f. Waiver, 1015. 

g. Demand of Rent, 1025. 

\. Plow available in Pleading, 1027. 

i. Relief against. 

i. In Equity, 1027. 

ii. Under Common Law Procedtire 

Acts, 1028. 

hi. Under Conveyancing Acts, 1029.. 

3. Resumption of Premises, 1034. 

4. By Surrender. 

h. Of Lease, 1034. 

h. Presumption of, 1045. 

c. Of Tenancies from Year to Year, 1049.. 

d. Where there is an Under-Tenant, . 

1053. 

5. Merger, 1054. 

K. Assignment. 

1. Of Lease. 

a. Agreement to Assign, 1059. 

1). The Instrument, 1U62. 

c. On Death, 1065. 

d. Liabilities under. 

i. Of Lessee, 1067. 

ii. Of Assignee, 1069. 

hi. Of Equitable Assignee, 1075, 
iv. Of Mortgagee, 1076. 

V. Of Equitable Mortgagee, 1078.. 

e. Rights under, 1078. 

/. Proof of Assignment, 1081.^ 

V. In Case of Bankruptcy — Sea BANK* 

RUPTCY. 

2. Of Reversion, 1081. 

L. Attornment, 1085. 

M. Covenants. 

1. Bsual, 1087. 

2. That Run loith the Land, 1091. 

3. To Repair. 

a. The Covenant. 

i. Obligations under, 1100. 

ii. What Premises, 1106, 

hi. Conditional or Absolute Cove- 
nants, 1108. 
iv. Notice, 1109. 

V. Upoii whom Binding, 1110. 

vi. Performance and Satisfaction' 

of Covenant, 1112. 

vii. What Constitutes a Breach, 
1113. 

viii. When Bight of Action ac- 

crues, 1117. 

ix. Parties Entitled to Sue, HIT.. 
X. Relief against Breach, 1120. 
h. Yearly Tenancy, 1122. 
c. Premises Burnt, 1123. 

Tenant’s Right to Leave, 1123. 

e. Pleadings in Actions, 1124. 

I f. Evidence, 1127. 
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g. Damages, 1128. 

h. Other Matters, 1135. 

4. Fin* Quiet Enjoyment and Title. 

a. The Covenant, 1136. 

1. Breach of, 1144. 

0 . Pleadings and Evidence, 1153. 

5. Not to Assign ar Underlet. 

a. The Covenant, 1156. 

}). D pon whom Binding, 1161. 

c. Breach of, 1161. 

6. As to Rates and Taoses. 

a. Construction Generally, 1169. 
h. Land-Tax, 1170. 
e. Tithe Rent-charge, 1171, 

d. Paving Expenses, 1171. 

Water Rate, 1173. 

/. Drainage Expenses, 1174. 

g. Other Impositions, 1176. 

%. Deducting from Rent, 1178, 

7. Relating to Eushandry. 

a. The Covenant. 

i. Express, 1180. 

ii. Implied, 1188. 

h. When Extinguished, 1193. 

c. Tillages, 1193. 

d. Away-going Crops, 1196. 

e. Valuations, 1198. 

/. When Recoverable on, 1200. 

g. Pleadings and Evidence, 1202. 

Ji. Emblements, 1205. 

S. To give up Possession^ 1206. 

9. To Insure. 

a. Construction and Operation of, 1209. 

h. Breach, 1210. 

e. Liability of Executors, 1214. 

d. Damages for Breach. 1214. 

10. In Restraint of Trade. 

a. Against Trading in General, 1214. 
h. Against Particular Trades, 1220. 

e. Against Offensive Trades, 1226. 
d. Other Restrictions, 1229. 

11. A.s“ to Building. 

a. By Lessee, 1231. 

h. By Lessor or on Severance of Land, 
1234. 

12. A.s‘ to Timher and Trees, 1237. 

13. Relating to Game — See Game. 

14. To Pay Rent — See ante, H. 

15. For Reneimd — See ante, E. 4. 

16. Other Covenants. 

a. Express, 1241. 

1). Implied, 1245. 

17. Construction of Covenants Generally — 

See Covenant. 


i. To Tenant, 1268. 

ii. To Third Parties, 1269. 
h. Liability of Tenant. 

i. To Landlord, 1272. 

ii. To Third Parties, 1276. 

<?. Action by Lessor against Third 
Party, 1279. 

6. Tenants Duty to Preserve Bonyidaries, 
1280. 

O. Ftjenished Houses. 

1. Agents to Let, 1281. 

2. Contract, 1281. 

P. Lodgings. 

1. Letting, 1284. 

2. Rights of Lodgers, 1285. 

3. LiaMlity of Lodging ’■house Keeper, 1286. 

4. Larceny hy Lodgers — See CRIMINAL 

Law. 


A. BY WHOM LEASES OR AGREEMENTS 
P"OR LEASES MAY BE GRANTED. 

By Agent.] — An agreement for a lease made 
with an agent who acts under a power of 
attornej^, and a lease executed by such agent in 
pursuance of the agreement, effectually binds 
the principal. Hamilton v. Claairicarde {Earl), 

1 Bro. P. C. 341. 

If a man describes himself, in the beginning of 
an agreement to grant a lease, as maldng it on 
behalf of another, but in a subsequent part of it 
says that he will execute the lease, he is per- 
sonallv liable. Norton v. Herron, 1 Car. & P. 
648 ; R. & M. 229 ; 28 R. R. 797. 

By Steward.] — A steward has no general 
authority to enter into contracts for granting 
leases of farms for a term of years. Collen v. 
Gardner, 21 Beav. 540. 

But a power to a land agent to “ manage and 
superintend estates,” authorises him, on behalf 
of his principal, to enter into an agreement for 
the usual and customary leases, according to the 
nature and locality of the property. Peers v. 
Sneyd, 17 Beav. 151. 

By Farm Bailiff.] — A farm bailiff or an agent 
accustomed to let farms upon the ordinary terms, 
and receive the rents, has no authority in law to 
let upon unusual terms unknown to the owner, 
and the question was left to the jury as one of 
fact, whether he had express authority, or had 
been held out by the owner as having it. Turner 
V. Ilutehimon, 2 F. & F. 185. 


N. Other Rights and Liabilities of 
\ Landlord and Tenant. 

1. Tenants Potver to Dispute Title, 1248. 

2. Tenants Right to Coinpoisation for 

Improvenients or Outlay, 
a. Under Agricultural Holdings Acts, 
1258. 

h. Before the Acts, 1262. 

3. Landlord\^ Right to talie Possession, 1263. 

4. Proceedings to gain Possession, 

Summary, 1265. 
h. In County Court, 1268. 
c. By Ejectment— Ejectment. 

5. Wro7a/ful Acts and Nuisamces. 

a. Liability of Landlord, 



By Tenant from Year to Year.] — A tenant from 
year to year may make a lease for t\yeiity-one 
years. Maeliag v. Maelireth, 4 Dough 2,13 ; 2 
Chit. 461. 

By Tenant for Life.] — A tenant for life, with 
remainder to A. B. and C., in comnioii in fee, 
granted a lease of the estates to D. for twenty- 
one years, which lease was confirmed by A. and 
C. : — Held, that the lease was good as against A. 
and C., and that B. could not impeach it in a 
suit for partition, in which he was a co-plaintiff 
with A. Story Y. flohnson, 2 Y. & C. 586. 

A tenant for life having power to grant leases 
in possession may bind himself hy covenant to 
grant a lease in reversion expectant on the 
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detenBixiatioii of a subsisting term ; but a trustee 
baving a similar power cannot, for be is bound 
to exercise tbe power for the benefit of the estate. 
Moore, Clenck^ 45 L. J., Ch. 80 1 Cli. D. 447 ; 

34 L. T. IS V 24 W. B. 169. 

A testator deYisecl real estates in strict settle- 
ment, and empowered tenants for life (who were 
iniirnpeachable for waste) to grant mining leases 
for such terms, and under and subject to such 
rents or reservations or agreements, as to them 
should “ seem reasonable and proper.” A tenant 
for life, in 1843, demised mines for a term of 
ninety-nine years at a peppercorn rent, by way 
of mortgage, to secure 6,OOOZ. and interest ; — 
Held, that this was a valid lease under the power, 
and binding on the inheritance. Modyri v. Jjan- 
caster, 52 L. J., Ch. 848 ; 23 Ch. 1). 583; 48 
L. T. 715; 31 W. B. 686— C. A. 

A tenant for life without leasing power demised 
a plot of building land for the term of sixty 
years, from the 29th of September, 1834, at the 
annual rent of sixpence ; the lease contained a 
covenant by the tenant for life for quiet enjoy- 
ment, The lessee accordingly^ erected a house on 
the plot of land. After the death of the tenant 
for life the fee-simple ultimately vested in H., 
who accepted the rent from a son of the original 
lessee, who was then in possession of the house. 
H. afterwards conveyed the house and land to 
the plaintiff by indenture : the grant was made 
expressly subject to the supposed term of sixty 
years. No notice to quit had been given, and 
the annual value of the house and land was about 
6?. The plaintiff having sued to recover posses- 
sion of the house and land : — Held, that as the 
representatives of the original lessee, under the 
indenture of the 29th September, 1834, could not 
have sued H. for breach of the covenant for quiet 
enjoyment, the void lease afforded no defence 
’ against the plaintiff claiming under the grant of 
the fee-simple subject to it ; that a tenancy from 
year to year had not been created by the pay- 
ment of rent at the rate of sixpence a year ; and 
that the plaintiff was entitled to immediate 
possession of the house and land. S/r ithy, )VuU 
lalte, 47 L. J., G. P. 282 ; 3 C. P. D. 10 ; 26 W. B. 
52-- G. A. 

By Tenant in Tail.] — k.., tenant in tail, made 
a lease for years to B., not conformable to 32 
Hen. 8, c. 28. A. died, and C., the next in tail 
in remainder, applied to B. to attorn, and 
demanded rent from him. B. did not attorn ; and, 
after some negotiation, refused to pay any rent, 
on the ground that B. was entitled to the estate : 
— Held, that B. did not become tenant to C., 
and that C. could maintain ejectment against B. 
without serving him with notice to quit ; and 
that the setting up the title of D. amounted to a 
disclaimer of the title of C. Doe PliiUq}s v. 
liolUngs, 4 C. B. 188 ; 17 L. J., C. P. 268. 

If a tenant in tail makes an agreement, not 
under seal, to let land for fourteen years,. and 
then dies, the issue in tail cannot be comxjelled 
specifically to perform the agreement by granting 
a lease under 32 Hen. 8, c. 28. Osiorti v. Murl- 
Imrouqh 12 Jur. (N.S.) 559 ; 14 L. T. 789 ; 

14 W' K. 886. 

If tenant in tail reserves an entire rent upon a 
farm, in which some leasehold lands are .mixed 
with the entailed lands, the lease is not good 
against the reversioner. Bees v. PMVijJ, Wightw. 
69. 

A tenant in tail in remainder during the life- 
time of the tenant for life^ demised for several 


terms of ninety -nine years, at different dates, tO' 
commence immediately. In ejectmeiit by one 
of the posterior lessees *: — Held, that by virtue of 
4 Anne, c. 16, s. 9, the leases, without entry of 
the lessees, operated not by wa}^ of interesse 
termini, but as grants of estates or interests out 
of a remainder to which the tenants of the pre- 
ceding estates had attorned. Poe d. Agar v. 
Brown, 2 El. & Bl. 331 ; 22 L. J., Q. B. 432 ; 17 
Jur. 1161. 

By Eemaindermen,] — ^When a demise is deter- 
mined by the expiration of the landlord’s estate^ 
and the tenant continnes to hold nmler the 
remainderman, paying the same rent, the ques- 
tion, whether a term contained in tlie former 
tenancy is adopted into a new contract of demise 
is a question of fact. If such a tenant continues 
to hold under the remainderman, and iKhliing- 
passes between them except the pa 3 'ment ajid 
receipt of rent, the new landlord is not bound, by 
a stipulation contained in the former tenancy, 
which is not known to him in fact, nor is accord- 
ing to the custom of the country. Oakley v. 
Al07ick, 4 H. ct 0. 251 : 35 L. J., Ex. 87 ; L. B. 1 
Ex. 159; 12 Jur. (N.s.) 25.3; 14 L. T. 20; 14 
W. B. 406— Ex. Ch. 

A tenant for life granted a lease containing a 
covenant that he would, at the expiration of the 
term, pay and allow the lessee, a nurseryman, 
for all fruit trees and shrubs then on the premises 
which had been planted by him. At the expira- 
tion of the lease the lessee continued in possession,, 
and paid rent, and upon the death of the tenant 
for life he paid the same rent to the remainder- 
man, who was not aware of the covenant in the 
lease : — Held, that there was no evidence that 
the tenancy continued upon the terms of the 
lease, so as to bind the remainderman by the 
covenant. Ih. 

Donee of Leasing Power under Will — Con- 
struction of Will.] — A testator who had lands in 
a mining county, devised them to his daughter, 
who was his only child, for life, without im].)each- 
ment of waste, otherwise than thereinafter pro- 
vided, remainder to her sons in tail, remainder 
to her daughters in tail male, remainder in tail 
male to one of three relations to be named by her, 
remainder to P. in tail male, remainder to the 
heirs of the testator. The testator thereby 
empowered his daughter and all possessed of his- 
real estates under the will, to grant leases of 
them for twenty-one years, but with a clause, 
therein reserving a right to his daughter and her 
successors, when, in possession, to search for and 
carry away minerals “ or for the purpose of 
cutting down or grubbing up any wood or under- 
wood.” There was then a direction in the will 
that neither the testator’s daughter nor her 
successors should lurder a penalty of 100^. grub 
up or cut down any wood or underwood except 
for necessary reparations of houses belonging tO' 
the estates, until twenty years after testators, 
death. This direction was imme<liateiy followed 
by a clause authorising the testator’s daughter 

to work or contract for, lease or let out to be 
worked or wrought, all the coal,” &c., or any 
other mines or minerals whatsoever then dis- 
covered, or thereafter to bo discovered ; “ and 
that all the issues, net proceeds, and profits- 
arising therefrom ” should be paid over by his- 
said daughter to trustees, for the payment of the 
testator’s debts, and afterwards for the purchase 
of estates to be settled to the trusts and limita- 
tions of the will: — Held, by Erie, O.J., and 
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Willes, J., first, that the will gave the testator’s and c. 109. The corporation of D. had from time 
daughter a power to lease the coal mines under to time passed resolutions as to the granting of 
the devised lands without limit as to duration, leases of the corporate property, and on 20th 
and without condition, to be exercised by the April, 1801, passed a resolution (duly entered in 
said daughter, at her discretion, according to her the corporate books), directing that, “ the auditors 
fiduciary duty ; secondly, that a lease of such and viewers should on reporting on petitions 
mines by the daughter for sixty years was there- for the renewal of leases, take into consideration 
fore a valid exercise of such power, and vested the value of the premises, and value the same at 
the term in the lessee, so as to be an answer to an full value between man and man, and that the 
action of ejectment by the remainderman against petitioner so applying shall be then entitled to a 
a person claiming under that lease, noLwith- renewal” on the terms therein mentioned, “ and 
standing such lease might contain licences to the that all reports shall hereafter be received at one 
lessee as to the use of the mines which were ultra assembly, and taken into consideration not sooner 
vires. Held, by Byles, J., and Montague Smith, J., than the then following quarter assembly.” A 
that such lease was void, as the testator’s daughter lease had been granted in 1 785 for sixty-one years ; 
had no power under the will to lease the mines in 1841 a petition was presented for its renewal ; 
for a term extending beyond her own life, the the petition was referred to the auditors and 
meaning of the will being that she might get the viewers, whose report was presented on 7th 
minerals in her owm time, or the value of them, January, 1842, and on the same day, a resolution 
ill any way she pleased ; disposing of the pro- ordering the renewal was passed : — Held, that 
ceecls, hoivever, as prescribed by the testator, this was not a resolution which brought the case 
Jegoii V. Vman, 35 L. J., C. P. 73 ; L. 11. 1 C. P,9 ; within the exceptions in the statute ; for it merely 
12 Jur. (K.s.) 1S4 ; 14 W. E. 227. bound the corporation to receive the report, and 

afterwards to consider the propriety of acting 

Under 13 Eiiz. c. 10.] — By 13 Eliz. c. 10, s. 3, upon it. The resolution need not be a contract, 
all leases made by spiritual persons other than Per Lord St. Leonards : This resolution was 
for the term of twenty-one years, or three lives, insufficient, although it might not be necessary 
whereupon the accustomed yearly rent or more that the resolution should be such as would form 
shall be reserved are void : — Held, that in order a binding contract, enforceable in a court of 
to render a lease valid under this statute it must equity ; and, further, the resolution such as it 
be made of land which had been previously let, was had not been complied with, for the lease 
or on w’hich some rent had been reserved. Doe was granted at the same meeting at which the 
d. Tennyson v. Ya/ehorongh (Lord), 7 Moore, 258 ; report of the auditors and viewers was presented. 

1 Bing. *24 ; 25 E. E. 575. Drogheda QTayor) v. Holmes, 5 H. L. Cas. 460. 

By Warden of Hospital.] — A now lease made Joinder of Owner of Equitable Interest.]— A. 
by the warden and poor of a hospital, under their agreed to demise premises to B. I’here was an 
corporation seal, before the expiration of a former outstanding equitable interest vested in 0. - 
lease, to a lessee, who had then only a part Held, that B. was hound to accept a demise from 
interest in the first lease, but to whom the entire a., in which 0. joined, and was not justified in 
interest was assigned within three years after- insisting on A. obtaining a release from 0. in 
wards, is binding on the succeeding warden and order to enable him alone to make a valid demise, 
poor of such hospital. Gnmhrell v. Roper, 3 Jleeves v. Gill, 1 Beav. 375. 

B. & Aid. 711 ; 22 E. E. 533. 

By Mortgagor.] — See Moetgage. 

By Churchwarden.] — Churchwardens only 
cannot execute leases as a body corporate of 

parish lauds un(lei;59 Geoy, c. ] 2; s iy B. GOMMENCEMEl^T AND DDEATION 

V. Pearce, 8 I). E. 43 ; o B. & C. 433 ; 29 E. E. TEEM 

284. 

Leases by the churchwardens of A., in which Commencement— Generally.]— A lease from a 
the demised tenement is described as parcel of certain day commences on the next day, Anoii., 
the lands of the parish church of A., and payment Lofft, 275. 

. of the rent to them, are prima facie evidence that The words “from the day of the date” mean 
the tenement is parish property. Doe d. Higgs either inclusive or exclusive, according to the 
or Ilohbs V. Codicil, 6 N. k, M. 179 ; 4 A. & E. context and subject-matter; and the court will 
478. construe them so as to effiectuate the iiitentioii 

of the parties. Pugh v. Deeds (Duhe), Cowp, 

By Bean and Chapter.] — Leases granted by 714. 
deans and chapters for long terms of years, not A lease or lands by deed, to bold from the 
in conformity with the disabling and restraining feast of St. Michael, must be taken to mean 
statutes, are not void, but voidable onl.y. Pen- from Hew Michaelmas, and cannot be shewn by 
nTngtcm Y. Cardale, 3 H. & H. 656 ; 27 L. J., Ex. extrinsic evidence to refer to a holding from 
438 ; 6 W. E. 837. Old Michaelmas. Doe d. Spicer v. Lea, 11 East, 

312. . . 

By Corporation — Statute prohibiting Con- Where a lease was dated 25th March, 1783, 
veyance except pursuant to “Kesolution.”] — habendum “from the 13 th March now last past,” 
By 6 & 7 Will. 4,c. 100 (passed in August, 1836), and the deed was not executed until some time 
no coTiveyauce of lands in certain corporations, after the date : — Held, that the term commenced 
of whicirD. was one, was to be made unless pur- on the 25th March, 1783, and not on the 25th 
suant to a covenant, contract, or agreement made, March, 1782. Steele v. MaTt,Q D. E. 392 ; 4 
or a resolution of the corporation duly entered in B. &: C. 272 ; 28 E. E. 256. 
the corporate books, before 16th February, 1836. By an agreement dated the 31st August, 1838, 
This provision was continued by successive W. agreed to let, and E. to take, a house, at a 
statutes, and incorporated into 3 & 4 Yict. c. 108 yearly rent, payable quarterly, “ to commence 

YOL. Yin. 23 




707 LANDLOED AND TENANT- 

from the 29 th September next, and the first 
quarter’s rent to become due and payable on the 
25t.h December next.” Though not so stated in 
the agreement, the house was, at the time of 
making the agreement, in the occupation of C., 
as tenant to AV., who quitted on the 26th of 
September : — Held, that, under this agreement, 
the tenancy commenced on the 29th September. 
White Y. JSlohoUon, 4 Scott (N.u.) 707 ; 4 Man. k 
G. 95 ; 11 L. J., C. P. 264. 

By indenture of lease, of the 2Sth April, 1834, 
the lessor of the plaintiff demised to E. a messu- 
age, to hold from the 1st May then next, for 
forty years, at the rent of 25Z. a year. E. cove- 
nanted not to underlease witliout the consent in 
writing of the lessor ; and there was a proviso 
for the forfeiture in case he should be adjudged 
bankrupt. With the lessor’s consent in writing, 
E. underleased three rooms in the messuage to 
the defendant for twenty-one years, by a lease 
dated the 25 th March, 1839. In January, 1840, 
E. was adjudged a bankrupt, and the lessor of 
the plaintiff brought ejectment for the whole of 
the messuage, except the rooms leased to the | 
defendant, and entered under a writ of possession I 
on the 12th May, 1841. The defendant continued 
to occupy the three rooms ; and in February, 
1843, an execution having issued against him, 
the lessor of the plaintifi served the sherifi with 
notice that there was a sum of 261., being one 
year’s rent, due in November, 1842, in respect of 
the premises occupied by the defendant as his 
tenant, and requiring the sheriff to pay the same 
to him. The sheriff accordingly paid over to the 
lessor of the plaintiff 261. out of the levy. On 
the 24th April the defendant was served with a 
six months’ notice to quit : — Held, that the 
tenancy must be considered as commencing on 
the 12th May, 1844, and that a demise on the 4th 
Mny was before title had accrued to the lessor of 
the plaintiff, and, therefore, the ejectment was 
i]Ot maintainable. Doe d. Lloyd v. Ingltby, 14 
M. & AV. 91 ; 14 L. J., Ex. 246. 

“ Immediate Possession if Required.”] — 

Semble, in a contract for a lease, the words 
“ immediate possession if required ” do not fix the 
commencement of the term. Docli Portland 
Cement Co. v. Wilson, 52 L. J. Ch. 214 ; 48 L. T. 
386 ; 31 AV. R. 193. 

Of New Lease.] — Agreement in writing 

between landlord and tenant, signed by the land- 
lord, for a new lease, to be granted at any time 
after the completion of repairs to be made by 
the tenant with all convenient speed, but blanks 
were left for the day of the commencement. The 
repairs being completed, the landlord tendered a 
lease, to commence from that time, and, on 
refusal, filed a bill ; the answer admitted that 
the agreement was accepted, and insisted that the 
new lease was not to commence till the expira- 
tion of the old ; and so it was decreed, parol 
evidence being refused. Pym v. Blachburn, 3 
Ves. 34. 

Where no Time Specified.] — A memo- 
randum of agreement for a lease did not specify 
the date when the lease was to commence : — 
Held, that the lease was to commence on the 
date of • the agreement itself, and specific per- 
formance of the agreement was ordered accord- 
ingly, with damages. Jaques v. Millar, 47 L. J., 
Ch. 544 ; 6 Ch. D. 153 ; 37 L. T. 161 ; 26 W. R. 
846. 
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Action for specific performance of an agree- 
ment to take a lease of a house. In order to 
take the case out of the Statute of Frauds the 
plaintiff relied on a letter, written by the' defen- 
dant, in which “the term” was stated to be for 
“ twelve years,” but the day of the commence- 
ment of tiie term was not mentioned ; and in the 
same letter, referring to certain covenants, the 
defendant “suggested that they be similar to 
those contained in A.’s lease” : — Held, that there 
never was any concluded agreement between the 
parties. Cartwr/yht v. Millar, 36 L. T. 398. 

Specific performance will not be enforced of 
an agreement to grant a lease where no time for 
the commencement of the lease is fixed by the 
agreement, and the mere fact that the agreement 
itself is dated does not fix the time for such com- 
mencement. Jaques v. Millar (6 Ch. D. 153) 
disapproved of ; Blore v. Sutfxm (3 Mer. 237) 
explained. Marshall v. Berrldqc, 51 L. J., Ch. 
329 ; 19 Ch. D. 233 ; 45 L. T. 599 ; 30 AV. R. 93 ; 
46 J. P. 279— C. A. 

The plaintiff offered to take a lease of fur- 
naces from the defendant conditionally upon his 
being able to make arrangements with other 
persons as to ore. A loosely-drawn memorandum 
was shortly afterwards signed by the parties, 
substituting certain other rents for the rents 
mentioned in the letter, which in other respects 
was to form the basis of the agreement. The 
defendant, understanding that the lease was to 
begin immediately, offered |)OssessioTi to the 
plaintiff at once, but the plaintiff refused to 
take it as he had not yet made arrangements for 
ores, and continued to treat the agreement as 
conditional on his making those arrangements. 
Ultimately the parties differed as to the cove- 
nants to be inserted in the lease, and the plaintiff 
commenced his action for specific performance : 
— Held, that although wdiere an agreement is 
clear the court must act upon its own view of 
the construction without regard to the view 
entertained by the parties, yet where a party 
has throughout insisted on one construction of 
an obscure agreement, he cannot get specific 
performance on the footing of the opposite con- 
struction. Ih. 

All executory agreement in writing to grant 
a lease for a term of years, which does not state 
the date from wdiich the term is to commence, is 
not sufficiently definite to satisfy the Statute of 
Frauds, and cannot be enforced, and the mere 
fact of the agreement being dated does not shew 
from what date the lease is to run. Wyse v. 
Bussell, 11 h.W,!!'. 175. 

A\^here in an agreement for a lease, no time for 
commencement and no term were specified, a 
demurrer, for insufficiency of the agreement 
within the Statute of Frauds, to a bill for 
specific performance was allowed with costs. 
Dolling v. Deans, 15 W. R. 394. 

Where an undated written contract for a lease 
omits to state the period of commencement, and 
contains nothing from -which it may be inferred, 
a specific performance of it cannot be enforced 
as a written contract. Gilbert v. Hall, 1 L. J,, 
Ch. 15. 

In the absence of any evidence to the contrary, 
the tenancy under a written agreement for the 
hire of premises at a yearly rental, from year to 
year, must be taken to begin from the day on 
which that agreement professes to have been 
executed ; and that question is for the judge, 
and not for the jury. Bishop v. Wraithd 2 
C. L. R. 287. 
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The defendant was owner of a piece of land, precluding the court from presuming that there 
which he held subject to restrictions as to the had been livery of seisin, the deeci could not 
buildings which should be erected on it. He operate as a conveyance of the fee, subject to a 
received 51. from the plaintiff, for which he rent-charge, but created only a tenancy from 
signed a receipt, which contained an agreement year to year. Doe d. Roherton v. Gardimr, 12 
for a lease of the land for ninety -nine years, at a C. B. 319 ; 21 L. J., 0. P. 222. 
rent of 20Z., payable quarterly. It also stated A tenancy from year to year is considered as 
that ground-rent was to be payable from a recommencing every year. Tomphins v. Law- 

certain date, but did not fix any time for the rence^ 8 Car. & P. 729. 

commencement of the term : — Held, that the A tenancy from year to year is not to be con- 
plaintiff was entitled to a lease for ninety-nine sidered as a continuous tenancy, but as recom- 
years from the date at which the ground-rent mencing every year. Gandy v. JuMer, 5 B. & S. 

wms to commence, and that the use of the words 78 ; 33 L. J., Q. B. 151 ; 'lO Jur. 352 ; 

■“ ground-rent” did not import a stipulation that 9 L. T. 800 ; 12 W. R. 526. See 9 B. & S. 15 ; 13 
the ground was to be built on, and therefore did W. R. 1022 — Ex. Oh, 
not imply that a building lease was to be agreed 

on and executed by the parties. Wesley v. From Year to Year — Effect of Death,] — 

Wal]{e)\ 38 L. T. 284 ; 26 W. R. 268. A lease to A., his executors, &c., for a year, and 

ji?id see cases sub tit. OoNTEACT, ante, vol. iv., so on from year to year, for so long a time as it 
cols. 37 et seq. shall please the lessor and A., his executors, &c., 

does not expire on the death of A., but vests in 

Duration — From Year to Year.] — The defen- his executors. Maeliay v. 3Iaclireth^ 4 Dough 
dants entered into an agreement “that they 213; 2 Chit. 461. 

should become tenants of the premises, at 375Z. a Under a parol demise from year to year by a 
quarter, the tenancy to commence on the 14th tenant for life, with power to lease by deed, &c., 
June, they paying a quarter’s rent on that day ; the interest of the lessee determines with the life 
•and tliat they should give security to pay one of the lessor, and the rent is apportionable. 
quarter’s rent in advance as long as they should Smyth, Bx parte, 1 Swanst. 337. S. P., Clarkson 
continue tenants”: — Held, that, under this y. Scarlorough (^Lord'),!^. 
agreement, the defendants did not become Under a parol demise from year to year, by a 
tenants from year to year, but from quarter to tenant for life, with power to lease by deed, &;c., 
quarter onl}^ and therefore that proof of such an and under written agreements for leases not 
agreement did not support an allegation that the exceeding three years, signed by the lessees but not 
defendants held “ as tenants for a term of years, by the tenant for life, though witnessed by his 
from year to year, for so long,” Ac., or “ for the agent, the interest of the lessee determines with 
residue of a certain tenancy for a term of years,” the life of the lessor, and the rents are apportion- 
'&c. Wilkinson v. Hall, 4 Scott, 301; 3 Bing. able. Symons Symons a7id Powell, 6 
<N.C.) 508 ; 3 Hodges, 56 ; 6 L. J., C. P. 82. 

A general parol demise, at an annual rent, Year to Year — For a Term if Licence 

where the bulk of the farm is inclosed, and a granted.] — Demise by copyholder for one year, 
small part in the open common fields, is only and at the end of that term from year to year, 
a lease from year to year, and not for so long as for the term of thirteen more, in all fourteen, if 
the usual round of husbandry extends. Roe d. the lord will give licence, and so as there shall 
JB^r.e V. Lees, 2 W. Bl. 1171. be no forfeiture, with usual covenants. The 

A demise for one year, and so on from year to licence is a condition precedent, and not being 
year, until the tenancy should be determined, as granted, there is no lease at law further than 
•after-mentioned, with a proviso that either party from year to year ; and there is no equity upon 
might determine the tenancy by giving a three the evidence that the lord purchased his tenant’s 
months’ notice in writing, is a demise for two interest with notice of demise, and an express 
years certain. Doe d. "Chadhum v. Green, 9 exception of all subsisting leases or agreements of 
A. A E. 658 ; 8 L. J., Q. B. 100 ; 1 P. A D. 454. leases. Lvfkin v. Nunn, 11 Yes. 170. 

A tenancy from year to year, so long as both 

parties please, is determinable at the end of the For Year or Quarter.] — ^Where the 

first as well as of any subsequent year unless in defendant agi.*eed by letter to occupy certain 
creating such tenancy the parties use words as furnished apartments of the plaintiff from the 
shewing that they contemplate a tenancy for 4th March to the 4th September for fifty 
two years at least. Doe d. Clarke v. Sniarrldye, guineas, and afterwards to take them from 4th 
7 Q. B. 957 ; 14 L. J., Q. B. 327 ; 9 Jur. 781. ’ iSeptember to 4th December on the same terms, 

A., being seised in fee of a moiety of lands, viz., twenty-five guineas for the three months, or to 
iind B. being seised for life of the other moiety, take them unfurnished at the rate of eighty guineas 
they in 1805, by deed, reciting that they -were per annum: — Held, that in the event of defendant 
entitled thereto as tenants in common, and that not occupying the apartments furnished, there 
they had agreed to grant a perpetual lease to C., was a taking of the unfurnished apartments for 
his heirs, Ac., granted and demised the same to the quarter, and not for the year. Atkerstone v. 
C., his heirs, executors and assigns, for ever, to Rostock, 2 Man. A G. 511 ; 10 L. J., 0. P. 113. 
hold from a day past unto and to the use of 0., 

his heirs, executors, administrators and assigns, For such Term as Tenant Desires.] — 

for ever ; yielding and paying therefor yearly to A. agreed, in writing, to let to B. premises at 
.A. and B., their heirs, Ac., the clear yearly rent of a rent of 36L, pajmble quarterly; and not to 
120A half-yearly. The deed contained all the raise the rent or give B. notice to quit so long as 
covenants usually found in an ordinary lease he continued to pay the rent when due. A., who 
Held, that, in the absence of proof that at the had only a leasehold interest to expire in 1881, 
date of the deed the premises were in the occupa- had also agreed verbally with B. to let him 
tion of tenants, so that a reversion only could remain in the premises for such term, of years, 
pass, and the expressed intention of the parties not exceeding A.’s term therein, as B. might 
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desire to continue tenant. A railway company 
contracted to piircliase the interest of B. in the 
premises, AYhich he described as “held for any 
tel’m at tenant’s option, but not beyond the term 
and interest of A., which term will expire in 
1881.” The company disputed B.’s title to the 
interest described, and paid the purchase-money 
• into court : — Held, that the relation of landlord 
and tenant made B. a purchaser for valuable 
consideration to the extent of his lease ; that the 
Statute of Frauds was no bar in equity to B.’s 
claim ; that B. was not a mere tenant from year 
to year, but had a right to retain possession as 
long as his landlord’s interest existed, and to 
enforce that right -in equity ; and that he was 
entitled to the purchase-money. Khiff, In re, 
JEast London Ibj., Ex parte, L. E. 16 Eq. 521 : 
29 L.T. 288 ; 21 W. E. 881. 

“ So long as Eent is, paid, and I (the 

Landlord) am in Possession.”]— By a written 
contract of tenancy, not under seal, the landlord 
agreed that the tenant should not be disturbed in 
his holding “ so long as the rent for which he has 
stipulated is paid, and so long asl (the landlord) 
am in possession of the premises myself.” The 
agreement did not otherwise specify the nature 
or duration of the tenancy. In an action by the 
executors and devisees of the landlord to recover 
possession, after the deaths of both landlord and 
tenant : — Held, that the agreement created a 
tenancy for the lessee’s life, if the landlord’s 
estate continued so long. Wood v. Bams, 6 

L. E., Ir. 50. 

— — While Lessor continues Vicar.] — ^A lease 
of tithes, or other matter which lies in grant, for 
all the time the lessor should continue vicar is 
good and conveys a freehold. Brewer v. Mill, 
2 Anstr. 414 ; 3 E. E. 596, 

For Years, ‘‘If Lessee lives so long” — 

Eemainder.] — A lease for years, if the lessee so 
long lives, with a remainder to another for the 
residue of the term, must be construed to give 
the remainderman a power to enjoy during all 
the residue of the years to come. Wright d. 
Arm V. Cartwright, 1 Burr. 282 ; 1 Ld. Ken, 529, 

— — Covenant “not to molest, disturb, or 
raise the Kent of” Tenant.]— G. S., a lessee of a 
house for a term of eighty years, which had 
fifty-nine years to run, agreed to let the same 
to E. K. at a fixed rent. The duration of the 
underlease was not specified ; but the agreement 
went on to say that G. S. agreed to let E. K. 
have a lease at the same rent “at any period he 
may feel disposed ” ; and further agreed “ not to 
molest, disturb, or raise the rent of” E. K. 
“ after his having laid out money in improving 
the said premises.” E. K. did not at the time 
of the agreement loiow the nature of the interest 
-of G. S. ill the property. E, K. having gone 
into and remained in possession, and having laid 
out money in improving the premises, and the 
lease havirjg over tiventy years to run— held, by 
Bacon, V.-C., tliat E. K. was entitled to an 
underlease fur t)ie ’whole of the residue of the 
term, less one day. Held, on appeal, by Jessel, 

M. E., and Brarnwell, L.J,, duhitante Baggallay, 
L.J., that he was entitled only to an unaerlease 
for the residue of the term, less one day, if he 
should so long live. KusbI y, Watson, 48 L. J., 
Ch. 413 ; 11 Gh. H. 129 ; 27 W. E. 714-0. A. 


Life of Lessee.]— Where a lessor cove- 
nanted that upon or at any time before the- 
expiration of the term granted by the lease, he 
would at the request of the lessee, his executors, 
administrators, or assigns, grant a new lease “ for 
and during the life of the lessee or his nominee,, 
or for and during such a period or number of 
years as the lessee, his executors, administrators,, 
or assigns should think fit ” Held, on it appear- 
ing that it was the intention of the lessor to renew 
the lease only for the life of the lessee, and that 
at the time of the execution, of the lease he waS' 
kept in ignorance of the full effect of the covenant, 
that the lessee could only enforce a renewal for 
life. Brice v. Power, 19 L. T. 442. 

Use of Portion of Premises after Termi- 
nation of Tenancy.] — Upon a demise “until' 
Michaelmas next, and no longer,” with the 
privilege of using part of the premises for 
specific purposes till Lady-day following, eject- 
ment may be brought fox those parts to which 
the privilege does not extend, in the interval 
between Michaelmas and Lady-day. Doe d. 
Waters v. Manghton, 1 M. &; Eob. 208. 

Error in Lease.] — By an indenture of 

lease dated in 1784 and executed by the lessor,, 
he demised certain premises to hold to the lessee- 
and his assigns for the term of ninety-/owr and 
a quarter years, yielding and paying therefor 
during the said term of ninety-i>//ci and a quarter 
years "hereby demised a yearly rent. The number 
of years was not mentioned in any other clause 
of the lease. But the counterpart, executed by 
the lessee, which was otherwise identical with 
the lease, had ninety-one in the habendum as 
well as in the reddendum. In an action by the 
assignee of the reversion to recover possession 
ngainst the assignee of the lessee after the lajise 
of the ninety-one and a quarter years : — Held, 
that, there being a manifest clerical error in the 
■ lease, the counterpart might be looked at to- 
' ascertain where the mistake lay, and that, on 
the truu construction of the lease and counter- 
p.art taken together, “the ninety-four” in the 
lease must be rejected, and the lease read as a 
grant for ninety-one and a quarter years only. 
Bnrchell v. Clarli, 46 L. J., C. P. 115 ; 2 C. P. D. 
88 3 35 L. T. 690 ; 25 W. E. 334— C. A. 

Perpetual injunction granted against persons 
claiming a reversion upon the expiration of a 
lease, made for a term of years shorter than was 
contracted for by the parties to the lease. Wilde 
V. Ashley, 2 Jur. 679. 

Shewn in Habendum.] — The habendum 

in a lease only marks the duration of the tenant’s 
interest, and its operation as a grant is merely 
prospective. Shaw v. Kay, 1 Ex. 412 3 17 L. J.,, 
Ex. 17. 

Of Lands for different Terms.] — Demise- 

of freehold and copyhold lands, at an entire rent,, 
habendum so much as was freehold for twenty- 
one years, and so much as was copyhold foi" 
three years, warranted by the custom, and cove- 
nant for renewal of the lease of the copyhold 
every three years, toties quotics, during the 
twenty-one years, under the like covenants ; and 
that in the meantime, and until such new leases, 
should be executed, the lessee should hold the 
land, as well copyhold as freehold: — Held, that 
this was only a lease of the co})yhold for three 
years, iind that the lessor after the three years 
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might recover the premises in ejectment against 
the lessee, there not having been any fresh lease 
igranted. M?mi/ d. Eastln^m v. CJdld^ 2 M. & S. 


— Of Same Land for Longer Term to other 

’Tenant,]— Tenant in fee demises to A. fortwenty- 
Diie years ; during that time he demises, not by 
'deed, to B. for ninety -nine years. The second 
lease, though not by deed, shall take effect at the 
•expiration of the first, for as many years as 
remain of the ninety-nine. Doe d. Thomas v. 
Je'nldns. 1 L. J., K. B. 190. 


Enlarging Term on Happening of Event 

inconsistent with original Agreement.] — The 
plaintiffs, a railway company, let premises, 
through an agent, to the defendants on the 
terms, which were reduced to writing and signed 
by both parties, of a weeld}^ tenancy, to be deter- 
mined by a week’s notice on either side. At the 
;same time the agent wrote, signed and handed to 
the defendants the following memorandum ; — 
Messrs. Lewis & Co. You may have the premises 
ns per agreement until the railway company 
require to pull them down.” The defendants took 
possession of the premises, and the plaintiffs, who 
■subsequently required them for their own occupa- 
tion, but had no intention of pulling them down, 
.gave the defendants a w’eek’s notice to quit, and 
after the notice had expired brought ejectment. 
The defendants pleaded that the piaintiffs did not 
require the premises in order to pull them down, 
and, by counter-claim, asked for a declaration 
that the representation by the agent was binding 
upon the plaintiffs, and for an injunction restrain- 
ing them from acting upon the notice, or detcr- 
anining the tenancy, until they required the 
premises for the purpose of pulling them down : — 
Held, that the plaintiffs were entitled to maintain 
the action, and that the defendants were not 
entitled to any of the equitable relief claimed. 
'Cheshire Lines Committee v. Lewis, .50 L. J., 
Q. B. 121 ; U L. T, 298 ; 45 J. B. 404—0. A. 


Cognisance that the plaintiff was tenant to H,, 
at a certain rent, and that the defendant dis- 
trained for the rent of a half-year ending the 
29th of September, 1841. Plea, that, after rent 
became due, H., by indenture purporting to be 
made the 1st of February, 1841, but made after 
the 29th of September, 1841, released the rent. 
The defendant, in his I’eplication, set out the 
indenture, dated the 1st of February, 1841, being 
a demise to the plaintiff of the premises, to hold 
from the 30th of July, 1840, for fourteen years ; 
the first payment of rent to be made on the 25111 
of March then next : — Held, that the indenture 
had not the effect of releasing the tenant from 
payment of the rent due under a parol contract 
before its execution. Cooper v. JElohimon, 10 
M. & W. 094 ; 12 L. J,, Ex. 48. 

Premises were demised for three lives and 
for twenty-one years after the death of the 
last survivor. The lessor covenanted with the 
lessee that if he should lose a life and think 
proper to have a new life put in, then, within 
six months after the death of the first life, and 
so on, continuing the term and estate thereby 
demised, the lessor would put in a new life : — 
Held, that the lessee had power to introduce 
one new life only, and that one in the place of 
the first life dropping, but with a new term of 
twmnty-one years, commencing with the death 
of the survivor of the two survivors and the 
new life. Walmesley v. Fllkingtoa, 35 Beav. 
3(52. 


Where not Specified.]— One possessed of 

XI term for 2,000 years in land, grants the land to 
A. without mentioning any term : — Held, void 
for uncertainty. Kirstey v. Duch, 2 Vern. 684. 


Lease to a Specified Date and Bent pay- 
able thereafter.] — An instrument by which A. 
agrees to let. and B. to take certain premises on the 
terms that A. shall pay certain specified rents, 
varying in amount, at the end of every three 
years, up to a specified date, and wdiich provides 
that from and after that date “ he shall pay the 
clear annual rent of 1>Z. till the end of the lease,” 
but docs not mention any time at which the 
lease is to determine, is good only for the time 
previous to the date at which the 9Z. is to com- 
mence. Gwynne v. Mainstone, 3 Car. k P. 302. 


When Tenancy Terminates.] — ^Where a 

lease is to commence fi'Oin the 25th March then 
next, fou twenty-one years fully to be completed 
and ended, the term does not end until the last 
moment on the 25th March in the last year. 
AcJdand v. I^utley, 1 P. & D. 63G ; 9 A. <& E. 879 ; 
8 L. J., Q. B. 164. 

By indenture of 21st March, 1828, a lessor 
demised a messuage to the tenant, habendum 
from 25th March then instant, for the term of 
seven years then next ensuing, wanting seven 
days, yielding and paying yearly and every year 
during the term the yearly rent of 2S5Z. by four 
equal quarterly payments, on 25th March, 24th 
June, 29th September, and 25th December in 
every year, commencing from 25th March then 
instant ; and the lessee covenanted to pay the 
yearly rent of 2S5Z. on the days and in the 
manner appointed: — Held, that 2Sol. was pay^- 
able for each year ; and that either the first 
payment w'as to be made on the 25th March, 
1828, or a payment on 25th March, 1835, though 
after the expiration of the terra. IfopMns v. 
Jlelmore, 3 N. >k P. 453 ; 8 A. &; E, 4(53 ; 1 
W. W. k H. 38G ; 7 L. J., Q. B. 195 ; 2 Jur. 856. 


Grant of Easement by Tenant in considera- 
tion of Kent — Claim for Kent after Termination.] 
— The plaintiff was occupier under a lease of a 
farm and mill. The mill was supplied wntli 
waiter wdiich flow'cd along a natural w^atercourse 
through the farm. The ivorks of the defendant’s 
slate company were contiguous to the farm ; and 
the defendants sought to utilise the fiow' of the 
w^atercourse for the slate W'orks. Accordingly, 
in 1871, the plaintiff and defendants entered into 
an agreement by ivliich the plaintiff gave per- 
mission to the defendants to use the watercourse, 
trough and landers on the farm, and from time 
to time cleanse, scour and keep the same free 
for the passage of the water and in repair, the 
defendants having full liberty of ingress or egress 
on to the said farm. The parties further agreed 
that the agreement might he terminated at the 
expiration of three months’ notice, to be given on 
either side. The rent reserved for the use of the 
wmter was 11. per W'eek, which was afterwards 
increased to 3Z. per week. In 1876 the plaintitrs 
interest in the farm expircxl by cfhiixion of time, 
but he retained his occupation of the mill. The 
farm was subsequently leased by the freeholder 
to one Darbishire. The position of the mill was 
low'd* dow’n the stream or w'atercourso than the 
farm. The defendants continued to pay the 
rent down to April, 1885, when Darbishire 
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claimed to exclude them from that portion of 
the farm which was in his occupation. No 
notice was gi-ven by either party to the agree- 
ment to terminate the arrangement. The defen- 
dants then refused to pay any more rent to 
the plaintiff. The plaintiff brought his action 
to recover seven quarters’ rent in arrear. The 
action was tried, and the point of law reserved : 
— ^Held, on farther consideration, that under the 
circumstances, the defendants were entitled to 
judgment, because, though there had not been 
any regular notice to terminate the agreement 
between themselves and the plaintiff, yet its 
operation was limited in point of time to the 
occupation of the farm by the plaintiff, and that 
on the determination of its occupancy by him 
his right to the rent for the use of the water 
ceased. Jones v, Dorothea Co.., 58 L. T. 80. 


Agreement to Determine.] — On the 4th of 

November, 1858, A. let premises to B. for a term 
of four years, from Michaelmas preceding, at a 
yearly rent, payable quarterly, the agreement 
containing the following condition : “ The con- 
dition of this agreement being binding on B. is 
that A. shall make good and support the floor of 
the warehouse of the premises within twenty- 
eight days of the date of this agreement ; if not 
done, this agreement to be void.” Within the 
twenty-eight days A. entered with workinen, and 
afterwards departed, stating that he had made 
all secure. B. paid rent at Christmas and at 
Lady-day. Early in April, 1859, the warehouse 
floor having broken in, the attention of the 
commissioners of sewers was called to the state 
of the premises, and the result was that in May 
an order was made upon A. under 18 &; 19 
Viet. c. 122, directing him to secure and repair 
the same. At the end of April A. informed B. 
that he was about to pull down the premises, 
and offered to assist B. in removing his printing- 
presses and plant. After the date of the com- 
niissioners’ order A. entered the premises, and 
pnlled down the ground-floor storey (including 
the warehouse floor) and took no steps to replace 
or repair it. B. thereupon obtained other pre- 
mises, and he and his under-tenants went out, 
and on the 23rd of June B. sent A. the key, with 
a letter, stating that he had been forced out of 
the premises by A.’s wilful and unnecessary 
destruction of the warehouse floor, &c. A. received 
the key, read the letter, and said nothing, and a 
few days afterwards entered and pulled down 
the whole house for the purpose of rebuilding it : 
—Held, that these facts she-vved an agreement 
for a determination of the tenancy on "the 23rd 
of June, and consequently that A. could not sue 
for the quarter’s rent. Furnivall v. Grove, 8 
C. B. (N.S.) 496 ; 30 L. J., C. P. 3. 


terminate the tenancy under the proviso, hut 
referring to the lease and its determinable- 
quality ‘.—Held, that this was a termination of 
the lease under the proviso, and discharged the- 
surety. Giddem v. Dodd, 3 Drew. 485 ; 25 L. J.^ 
Ch. 451 ; 4 W. li. 377. 

A lease for twenty-one years, determinable at 
the end of seven or fourteen, if the parties so- 
think fit, is not determinable without the joint 
assent of lessor and lessee. Foioell v. Tranter.. 
3 H. & 0. 458 ; 34 L. J., Ex. 6 ; 11 L. T. 317 ; 
13 W. R. 145. 

A demise for seven years, with a proviso that, 
notwithstanding anything before contained, if 
notice should not be given to determine the lease 
at the end of the seven years, it should be con- 
sidered a lease upon the same covenants, from 
year to year, until notice to determine it, con- 
tinues after the seven years until put an end tO' 
by notice, and the covenants continue binding. 
Droia?i V. Trumper, 26 Beav. 11. 

B., by. an indenture dated and made 19tb 
July, 1851, granted, demised and leased to A. 
premises, habendum to A. from 25th December, 
1849, for and during and until the full end and 
term of fourteen years thence next ensuing, 
determinable as therein mentioned : proviso that 
it should be lawful for either B. or A. to deter- 
mine the demise at the expiration of the first 
seven years thereof, by six months’ notice, and 
thereupon that demise, and every covenant 
therein contained, should cease and determine 
accordingly : — Held, that the seven years were 
to be reckoned from 25th December, 1849, and 
that the lease might be detej'mined on 25tb 
December, 1856. Bird v. Balter, 1 El. El. 
12 ; 28 L. J., Q. B. 7 ; 4 Jiir. (K.S.) 1148 ; 7 
W. R. 8. 


Optional Number of Years.]— A lease for one 
year, and so for two or three years, as the parties 
shall agree, means for two years, and after every 
subsequent year begins is not determinable till 
that is ended. Harris v. Dmns,l 262: 
Anih. 329. 

But it is a lease for one yearly only, without 
such subsequent agreement. Ih. 

A lease was granted to A. for fourteen years, 
with a proviso for terminating the lease at the 
end of the first seven years, if the landlord should 
so desire, on his giving notice of his desire in 
writing; B. joined in the covenant as surety. 
The landlord gave a notice, in terms a notice 
to quit, not expressing in terms his desire to 


Who has the Option,] — A. agreed to let 

premises to B. for three years, and, at the expira- 
tion of that term, to grant him a lease for aij 
extended term. A. died, and three years having 
expired, B. continued to hold on under his 
executors for four years without asking for a 
lease. He then required a lease .-—Held, that 
B.’s option had not determined, and that he was 
entitled to the extension of the term. Moss v. 
Barton, 35 Beav. 197. 

It is a settled rule of law that an agreement 
for a lease for seven or fourteen years means a 
lease for fourteen years determinable by the 
lessee, but not by the lessor, at the end of seven 
years. Dowell v. Smith, 41 L. J., Ch. 734 : L. R. 
14 Eq. 85 ; 20 W. R. 602. 

An agreement for a lease for seven, fourteen or 

years entitles the lessee, in the absence of 

other stipulations, to a lease for fourteen years 
determinable at the end of seven years at his 
option only, though the lessor proves that he 
supposed such an agreement gave to him, as well 
as to the lessee, the option of determining it at 
that time. Ih. 

A land agent having no power to grant leases 
without reserving to his principal the power of 
determining them at^ the expiration of every 
seven years entered into an agreement for a 
grant to an intending tenant of a lease for seven 
or fourteen years. The tenant was put into 
possession of the farm, and took the stock on it 
from the outgoing tenant at a valuation. The 
lessor, who did not know the rule of law above 
mentioned, refused to grant a lease without 
reserving to himself the right to determine it at 
the end of seven years, as well as giving such 
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right to the tenant Held, that the lessor was 
not entitled to have a power of determining the 
lease at the end of seven years ; for his ignorance 
ot the law was no excuse, . and he could not 
repudiate his ogent’s act after letting the tenant 
possession of the farm on the faith of it. 

A lease for seven, fourteen, or twenty-one 
^mars, as the lessee shall think proper, is a good 
lease tor seven years, whatever it may he for the 
lourteen or twenty-one years. Fertf usim v. Cor- 
nish^ 2 Burr. 1032 ; 3 Term Eep. 463, n. 

Lease of lands by indenture for twentv-one 
jmars, with proviso that it should be determinable 
by the lessee or the lessor at the end of the first 
seven or fourteen years, and a memorandum 
indorsed six years after the execution of the 
lease, ‘‘of its being agreed between the parties, 
previously to the execution, that the lessor shall 
, not dispossess, nor cause the lessee to be dis- 
possessed, of the said estate, bat to have it for 
the term of twenty-one years from this present 
time ” ; which memorandum was signed by the 
parties, and stamped with a lease stamp, bid not 
sealed : — Held, that the lessor might, notwith- 
standing, determine the lease at the end of the 
first fourteen years ; for the memorandum did i 
not operate as a new lease and surrender of 
the first lease. Goodr'Kiltt d. XlcholJs v. Marh \ 
4 M. & S. 30. ' ’ ' 

A lease in 178r>, for thi'ee. six or nine A’cars, ' 
determinable in 1788, 1791, 1794, is a lease for 
nine years, determinable at the end of three or | 
• six years, by either of the i)arties, on giving i 
reasonable notice to quit. GoudrifiUt d. Ilall v. • 
Rlcdtardmii, 3 Term Be]). 462. ' < 

If a lease is granted for seven, fourteen or - 
twenty-one years, the lessee oidy has the option i * 
at which of the above periods'” the lease sliall | ' 
determine. Ikom v. Sjmrrhr, 3 Bos. & P. 399, ! 
442 ; 7 B. K. 797; 7 Yes. 231 ; 6 R. R. 119!; 
S. Price v. IJi/er, 17 Yes. 363 ; 11 R. R. 102. j 

So, where the lease was for fourteen or seven ' 
years, on the ground tliat every doubtful grant i 
must be construed in favour of the grantee. " JJoe > 
cl. Wehh V. 9 East, 16 ; 9 R.''R. 501. ! j 

Where there was an agreement that a tenant ! ^ 
should be at liberty to quit at Lady-day. in , I 
which case the landlord engaged to take the I 
fixtures at a valuation, or to ])ermit the tenant i " 
to let the house : — Held, that tlie construction of | 
this agreement was. that the tenant had an 1 1 
option in the event of his eptittiog. Oaltori v. i 
Linglidm, 1 Stark. 39. 1 

And a letting by the tenant to an under-tenant c 
until Lad^'-day is not an exercise of his riuht of 8 
option. Ih. ^ f 

An agreement that a house should be held for f 
a term of thirtt'-one years, with liberty to have a 
the same determined at the end of the third, \ 
sixth, ninth, twelfth, fifteenth, eighteenth, a 
twenty-fii'st, twenty-fourtli. or twenty-seventh J 
year, sliould it be so desired, in which case six J 
immths' notice to be given; and should the h 
tenant be desirous to have a lease executed for t 
the reinaiiuler of the term, he was to be at e 
liberty to re(|uirc‘ it, sidiject to the conditions as p 
therein, and the; usual covenants ; does not give t 
the landlord the option of determining the p 
tenancy. IWl/cr v. 16 Ir. Ch. R. 422. d 

A proviso in a lease for twenty-one years, that, ! o 
if either of the [)arties shouhf be desirous to 1 > 
determine it in seven or fourteen years, it should h 
be Ipvful for either of them, his executors or t‘ 
n.<lministrators, so to do, upon twelve months’ ti 


I notice to the other of them, his heirs, executors 
or administrators, extends, by reasonable intend- 
ment, to the devisee of the lessor, who is entitled 
to the rent and reversion. Poe d. JSam ford v. 
HayUy.Vl East, 464 ; 11 R. R. 455. 

A letting, in 1845, to a yearly tenant, and if he 
should wish a lease, that the lessor will grant 
the same for seven, fourteen or twenty-one years, 
at the same rent, is sufficiently ce'rtain to be 
specifically performed. It is to be construed an 
optional lease for twenty-one years from 1845, 
determinable at the end of seven or fourteen years, 
at the option of the tenant. Ilermy v. GihletL 
18 Beav. 174 ; 23 L. J., Ch. 818 ; 2 W. R. 206. 

Under such a contract, the landlord might call 
on the tenant to exercise his option, and, in default, 
might determine the tenancy, but this might 
afterwards be waived by a receipt of rent. Ib. 

When Option may be Exercised.]- — 

A person entitled to leasehold premises for a 
long term of years agreed to underlet tliem to a 
tenant for three years, and, whenever called upon 
to do so by the tenant, to grant to him a lease 
for thine years, seven years, or the remainder of 
tlie term that lie had it in his power to grant, 
sucli lease to contain all the usual covenants for 
lirotecting the interests of the grantor. The three 
years expired without the option being exercised. 
The tenant, however, continued in possession 
until lie became bankrupt, and his interest in 
the |)remises was sold by his assignee to a 
purchaser, who elite red into possession and filed 
in equity a bill for s[)ecific performance of the 
agreement: — Held, that the option might be 
exercised at any time during' the tenancy. 
Biicldand v. PapiUon, 36 L. J., Ch. 81 ; L. R. 2 
Ch. 67 ; 12 Jur. (n.s.) 992; 15 L. T.” 378; 15 
W. R. 92. 


I C. EXTENT OF PREMISES INCLUDED. 

: 1. Generally. 

I Outer Wall— Lease of Floor.]— A lease of the 
j I'ooms on a lioor is a lease of a separate dwelling, 

I and includes the outer wall so far as it is solely 
j appropriate to the rooms let. Cdvllule Cafe Co. v. 
i Mum, 67 L. J., Ch. 53 ; 77 L. T. 515 ; 46 W. R. 107. 

I Fascia— Adjoining Tenement— Common Land- 
I lord.] — The plaintifi: was lessee of a house 
numbered 152 in A. Street, but which lay behind 
Nos. 151 and 153 in that street, and at the bottom 
of a court approached by a passage from A. 
Street, ^ half of which passage was under the first 
floor of No. 151, and the other half under the 
first floor of No. 153. The passage was closed by 
a gate in the plane of the front of 151 and 153, 
which was hung on the wall of 153, but was 
admitted to be part of the plaintiffis premises. 
All three houses belonged to the same landlord. 
Above the gate was a fascia of cement eight feet, 
long, half of which was on the wall of 151, and 
the other half on that of 153. The fascia hatl 
existed from about 1845, and the number of the 
plaintiffs house and the name anti business of 
the occupier for the time being had always been 
painted on it. No. 153 was tlemised ‘ to the 
defendantin 1874 without any express reservation 
of the fascia, and the plaintifi: became lessee of 
No. 152 in 1876 : — Held, that the fascia must be 
held to^ be a parcel of the property demised to 
the plaintifi, and that he was entitled to prevent 
the defendant from interfering witli it. Pratieu 
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V. ITuyward, 52 L. J., Gh. 291 ; 22 Ch. D. 177 : 
48 L.'T. 297 ; 31 W. E. 488; 47 J. P. 517— 
C.A. 

Crateway under Premises.] — Under a lease of 
“ all that messuage or tenement, called, &c., now 
ol* late in the occupation of G.,’^ the boundaries 
given not accurately defining the premises : — 
Held, that a gateway under a portion of the 
messuage, and leading to a yard behind, in which 
were some small houses not included in the 
demise, the tenants of w^hich had always used 
the gateway, did not pass, in the absence of evi- 
dence to shew that it had been in the exclusive 
occupation of 0. Dyne v. Kntley^ 14 C. B. 122 ; 
2 C. L. R. 81. 

Boom Separated by Partition.] — Under a 
demise of a messuage with all rooms and 
chambers, with the appurtenances thereto be- 
longing, is to be understood all that is occupied 
together as an entire messuage at one and the 
same time ; therefore, such a demise will* not 
comp]’eheiid a room which had once formed part 
of the messuage, but which had been separated 
from it by means of a wooden partition, and had 
not been occupied with it for many years i 
previously to the demise. Kerdalie v. White, 2 
Stark. ,“08 ; 20 R. R. 731. 

Stable — Bot included in Original Lease — 
Whether included in Reversionary Lease.] — Two 
adjoining plots of ginniid, A. and B., were let on 
building leases to separate tenants. On plot A. 
a house and stables wei-e built, and on plot B. a 
house, the stable being situated between the two 
houses. The leases of both premises having 
become vested in P., he in the year 1795 blocked j 
up the communication between the stables and i 

A. , und attached them to B., with which premises 
they continued to be occupied until the present 
action. V. then made an assignmeiit of the lease 
of A., excepting the stables, but including stables 
under them. In 1823 the owner of the reversion 
in both premises granted to the defendant, in 
whom P.*s estate in the imassigned pi'emises 
was veste<l, a reversionary lease of B., by a 
description and plan corresponding both in 
measurement and boundaries with the original 
lease, but with the addition, among the general 
words, of the following, “with aU stables . . . 

• to the said premises belonging or appertaining,” 
and with a covenant to surrender at the end of 
the term, inter alia, “ the racks, mangers, &c., 
affixed or belonging to the premises,” there 
being no such words in the corresponding 
covenant of the original lease. There were 
no other stables belonging to or occupied with 

B. : — Held, that, the stables did not pass under 
the lease of 1823. Maitland v. Maclunnon, 1 
H. C. (507 ; 32 L. J., Ex. 49 ; 9 Jur. (K.S.) 255 : 
7L. T. 427; 11 W. R. 237. 

Gas Works erected by Tenant before Agree- 
ment for Lease.] — Agreement for lease of factory, 
with engines, gas-houses, ami appurtenants, to 
contain usual covenants .-—Held, that the lease 
properly added the words “ gas works,” though 
the retorts and other gas woi’ks had been erected 
by the tenant when in occupation before the 
agreement. Thorpe v. 2miiga)i, 5 W. R. 336. 

Bight of Way.] — Under a lease of premises, 
“ together with all ways appertaining, or with 
any parts thereof used or enjoyed,” a right of 


way passes, although not expressly mentioned, 
upon proof that it is used with the premises at 
the time the lease is granted. Kooydra v. Lucas, 
1 D. & R. 506 ; 5 B. & Aid. 830 ; 24 R. R. 575. 
But see ILavdinq v. Wilson, S D. & R. 287 ; 2 

B. & 0. 96 ; 1 L. J. (O.S.) K. B. 238 ; 26 R. R.. 

287 ; Morris v. Mlinyton, 3 Taunt. 24 ; 12 R. R.. 
579; V. Pm^^,*5 Taunt. 548. 

A piece of land having been conveyed, together- 
with a right of way from it over a new road to a 
high road ; the person to whom it was conveyed 
demised the piece of land by parol to a yearly 
tenant ; the demise being general, and making 
no mention of the right of way Held, that the^ 
right of way having been made appurtenant to the- 
land, it passed by the parol demise to the yearly 
in the tenant, although not expressly mentioned 
parol demise. Shill v. Glenister, 11 W. R. 368. 

Before the date of the deed, A. was owner of a 
row of houses running from north to south, with 
a garden at the back of each to the east. In the 
rear of the gardens, and divided from them by a 
wire fence, was a shrubbery with a gravel walk, 
which was used in common by the occupiers of 
all the houses. This shrubbery was bounded on 
the east and north by the fence of 8. By the 
instrument the premises demised to B. were 
described as the first house south in the row 
called, kc., with the garden and sliuhbery to tlie 
I’car and north side thereof, and extending to S.’s 
fence, either wav, and also liberty of way and 
passage to and for such persons for the time 
being occupying the premises intended to be 
hereby demised, in, along and over the walk iii 
the rear of the houses, inclosetl by a wire fence 
from the garden ground, or ground occupied with 
such several bouses. The fence of S. ran along 
the south side of the garden belonging to the- 
house demised to B., as far as the wire fence 
dividing the garden from the shrubbery. After- 
wards A., b}' an indenture, demised to C. another 
house in the same row, witlr a reservation of a 
similar right of way : — Held, that the premises 
demised to B. included at least some portion of 
the angle of the shrubbery at the back of his. 
garden, between the wire fence and the fence of 
S. to the east ; and therefore that 0. had no right 
to walk over the whole of the land comprised 
in that angle. Curlini) v. Mills. G Man. k Gr, 
173 ; 7 Scott (n.k.) 709 ; 12 L. J.,'C. P. 31G. 

Soil ofBoad.] — It is to be collected from the 
r'ccitals of a lease what is intended by the parties 
to be demised ; and where a lease referred to a 
former demise of premises described as “fifty- 
nine acres, provincial measin’C,” and after reciting 
an intention to demise the said estate,” went on 
to demise “ the same, being forty acres, statute 
measure ” : — Held, that the soil of a road, which 
was set out and made between the times of 
making the first and second leases, and was pai't 
of the premises demised by the first lease, passed 
by the second. Doe d. White y. Oshor7ie,\) L. J., 

C, P. 313 ; 4 Jur. 941. 

Bed of Biver,] — By an indeiiture of lease, 
lands therein described as bounded on the west 
b}' the river Shannon,” and as containing thirty- 
one and a-half acres or thereabouts, and delineated 
upon a map annexed (which, however, did not 
shew any boundary cither on the bank oi’ midtUe 
of the river), were demised at an acreable rent : — 
Held, that, in the absence of anything in the 
'lease to rebut the ordinary presumption, it 
carried to the lessee half of the bed and soil 
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of the river. DiDt/erY. Bich, lx, K. 6 C. L. 144 
■■ —Ex. Ch., ;■ 

Meadow— Lease of House— Parel Evidence.]— 

On an agreement for a lease of “a furnished 
house and premises, with gardens, pleasure- 
bounds, coach-house, and stabling thereto be- 
longing :■ Held, that, by these words, a meadow 
adjmmng the premisesdid not pass-to the lessees, 
and that evidence to shew that it was the inten- 
tion of the parties that the meadow should so 
pass w^as inadmissible, 3/lnion v. Gcnaer, 28 L T 
449. ’ 

Waste Land.]— Premises were demised by the 
description of “all that cottage or tenement, 
with the garden thereto adjoining and belonging, 
situate, &c. ; and also a piece or parcel of land 
lying near to the cottage or tenement, containing 
by estimation three-quarters of an 'acre (more 
or less), lately used as garden ground” .-—Held, 
that, under such description, an adjoining piece 
of waste land would not pass, unless it had been 
theretofore used as an outlet of the garden 
V. 3Hllui'd, 11 Ex. 313; 3 C' L. K. 

Where Acreage less.]— The plaintiff offered to 
take a lease of a farm belonging to the defen- 
banl" rent of 500/. per annum, specifying in 
his tender the closes which he wished to take, 
with their acreage, which amounted in the whole 
to 249 acres. The defendants agent desired to 
let only 214 acres witii this farm, but heaccei>te(l 
the plaintiff s offer without looking at the acreage 
included in it. He had .in fact already let one of 
the closes to another person. Another tender had 
been made b}^ a former tenant for the same farm 
as comprising 235 acres, and the defemlant’s agent 
admitted in examination that he thought" the 
plaintiff liad tendered for the same quantity of ' 
land as the former tenant. The plaintiff com- 
menced an action for specific performance against 
the defendant, and was willing to take a lease of 
^ l)roi)ortionately reduced rent : 
— Held,^ that the defendant must grant the 
plaintiff a lease of 214 acres at a rent reduced < 
from 500/., in the proportion of 214 to 235 ' 
3J'Kenzie v. Ilesliath, 47 L. J., Ch. 231 ; 7 Ch d’ ' 
675 ; 38 L. T. 171 ; 26 W. E. 189. ‘ “ ■ 


: ^^aisa demoustratio.]— A lease of land, described 

by admeasurement “with the houses now erected 
ov being erected thereon” (it being found as a 
fact, that at the time the lease was executed the 
foundations of the houses had been laid), is in 
effect the same as though the lease had been of 
a specific house, and though the dimensions con- 
siderably exceeded those stated Held, that it 
was merely falsa demoustratio. 3Iarimrm v. 
Fitzg^)uild^ 29 E. J ., Ex. 24. See also 3r(.igee v. 
Laxell, 43 L. J., C. P. 131 ; L. li. 9 C. P.' 107 i 
30L. T.J69 ; 22 W. R. 334. 

Pixtures.]—/S/^(? Fixtures. 

2. ReSERVATIOKS AND EXCEPTIONS. 

Of Part of Land Demised.] — By a lease,, 
purporting to d^miise a close containing five 
acres, at a yearly rent of 10/., the "lessor 
purported to reserve one acre of the close for 
Inmself, for such time as he might require it, 
for his own use, allowing to the lessee 2/. out of 
the thereinbefore specified rent, as long as the 
lessor should hold the one acre ; — Held, that the 
clause could not be construed as an exception to 
the lessor of that acre, and that his representa- 
tives were not entitled to its possession after 
his death. 3I(}roney v. 3lacnam(ira, Ir. R. 

C. L. 181 ; 20 W. R. 905. 

Demise of a whole territory oi; precinct of 
land commonly called A., containing in itself 
by estimation thirty-two poles of land, more or 
less ; the whole territory or precinct of land 
commoidy called B., containing in itself by 
estimation six poles of land, more or less; the. 
whole territory or precinct of land commonly 
called C., containing in itself by e.stimation twO' 
poles of land, either more or less ; being in all 
forty poles of land, save and e-xcejjt two poles 
of G ., lying in the manor of A. Heltl, that 
tlie excei)tion of the two })ole.s of G. was good. 
Ellh V. Lord Primate, 16 Ir. Cli. R. 184. 


Bog.]— By a lease made in 1719 the lessor 
demised, for three lives, renewable for ever, all 
that part of the townland of B., containing 509 
acres arable, meadow and j)asture, bouiidSl on 
the south by D., on the north and east by L jST 
mid on the west by T.’s and W.’s land, with all 
lights thereto belonging', excepting and reservin<r 
ail mines, quarries of stone and coal, and all 
timber above and underground. 
Theie were several renewals of the lease in the 
same terms as to the contents and boundaries of 
the demised premises :— Held, that 400 acres of 
bog and land reclaimed from bog, situated within 
the ambit of the specified boLnidaries passed 
under the lease and the renewals tliereof in 
addition to the 509 acres arable, meadow and 
pasture. Jack v. 3lPntyre, 12 Cl. ic F. 151, 

Inclusion of Part which cannot Legally be 
Demised— Effect.] — Where there is a demise of 
premises, and an entire rent reserved, if any part 
of tlie premises could not be legally demised, the 
whole is void. I)oe d. GriitithH Lloyd, 3 Esp. 
78:6R. R. 813. * * 


Dncertain Specification of Acres.] — An 

incumbent agreed to grant, at a future period, 
a lease of his glebe, containing about 437 acres, 
•'except thirty-seven acres thereof,” which were 
not specified : — Held, that the contract was not 
void for uncertainty ; that the right of selecting 
belonged to the lessor, he having the first act to 
do ; but that if a lease had actually been granted 
ill the uncertain form of the contract, the light 
of selecting would then have belonged to the 
tenant. Jenkiim v. Green, 27 Beav. 437 ; 28 
L. J., Ch. 817 ; 5 Jur. (N.S.) 304 ; 7 W. 11. 304. 

Held, also, that this right of selection must 
not be exercisetl opin-essively, so as to inteifere 
with the beneficial enjoyment of the rest of the 
farm, //». 

Bog.] — A dcmi.se was in the.se words, “ all 
that part of the lands of G-. marked in the map 
Nos. 10 and 11 and called the Lough Farm, con- 
taining twenty-seven acres of green pasture and 
imiirovable ground and thirteen acres of bog, 
reserving and excepting the thiiteen acres t)t' 
bog” : — Held, that tiie words of gi*aut ended with 
“Lough Farm,” the rest being mere description 
and that, therefore, the except i<»n was good as 
being of a particular thing out of a genei'al. 
3Ie Clear y v. Cochrane, Ir. R. 4 0, L. i45 ; 18 
W. R. 362— Ex. Ch. 

By a demise of the tract of land called, D., 
•“excepted and reserved out of said demise all 


/ i ...j ■ ' ! 
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ixjyalties, mmerals, fullers’ earth lessor to the tithes excepted ; but the parol 

•coal pits, quarries of lime, slate, or stone, and declaration of a former owner, that he ^^as not 
boffs and turf mosses whatsoever, together with entitled to the tithes, gives^a constiuction to the 
all woods and underwoods, by whatsoever name exception in the lease. ^orJ)ury Meade, 6 
or names called or hnovni, then or thereafter Bligh, 261. 

■standing, lying, or being within or upon the n m , w 

premises, wdth ingress, egress, and regress to dig Shooting Eights — Eegrant.]-— Ihe detendaiit 
-for. fell, and carry away all and every the before demised to the plaintiff a large landed estate in 
excepted premises ; saving always, and reserved Ireland (“ excepting and always reserving out ot 
out of this exception, to the lessee, his heirs and this demise ” to the lessor, timber and other trees, 
ussio'ns, liberty to dig, cut, and take lime, slate, mines, minerals and quarries, “ and also reserving 
or other stone, and turf -moss, to be spent and to the lessor, his heirs and assigns, ami his and 
employed on the premises, and not elsewhere; their servants, agents and ‘Worlvnien, libeit\ or 
and the same not to be cut or digged out without ingress,” &c., to cut, work and take away the 
the order and appointment of the lessor, his trees and minerals ; and also by wa\ ot giant, 
heirs, and assigns,” the soil of the bogs and turf- and not of reservation, the exclusive right ot 


mosses is excepted, and remains vested in the hunting, coursing and shooting upon and ovei 
lessor, his heirs and assigns. Boyle v. Ol].)lievts, the said demised premises, or otherwise to destroy 
4 Ir Eq. B. 241 ; 1 Longf. & T. 820. the game and wdldfowl thereon being ”), to hold 

the said demised premises wdth the appurtenances 
Euuning Water and Soil.]— A reservation in (except as before excepted) to the lessee for a 
a lease of “the free ruiming of water and soil term of years at_ an annual rent Held, that 
coming from any other buildings and lands con- the right of shooting was regranted to thelessoi, 
tiguous to the premises demised in and through and that the words “ and also by way of grant, 
the sewers or watercourses made or to be made and not of reservation, ’ were not a resumption 
within, through, or under the premises,” extends of the parcels of the lease so as to pass the right 
to water and soil coming to and from— though of shooting to the lessee. Iloustonti v. Sligo 
not actually first arising upon or out of — the (^Maryuls), 55 L. T. 614 — H. L. (E.) 
contiguous lands or buildings, but does not 

extend beyond such water and soil as are the Eight to use Slip — “Assigns.”] — -To trespass 
product of the ordinary use of the land and for entering plaintiff’s land, described as land on 
buildings for habitation. Chadivleh v. Mai\s(le)L, each side of a certain slip, defendant pleaded 
86 L. X, Ex. 177 ; L. R. 2 Ex. 285 ; 16 L. T. 666 ; that before plaintiff wns possessed of the land, in 
15 W. R. 964. which, &c., a certain railway company were the 

owners in fee of the said land and slip, and that 
Mines and Minerals — Pre-Mstoric Chattel they demised the land in which, &c., “ excepting 
found beneath the Surface.] — In land demised and reserving thereout the said slip, &c., the 
to a gas company for ninety-nine years, with a dues payable for the use thereof, and excepting 
resermtion to the lessor ^ of all mines and and reserving to the said company, their assigns, 
minerals, and covenants under wiiich the lessees officers, servants and w'orkiiieii, free access to and 
wxue authorised, under the inspection of the from the said slip, for the purpose of iising and 
lessor’s surveyor and according to plans to be working the same or otherwise,” and that tlie 
previously approved, to erect a gasholder and company granted their licence to defendant, to 
other buiklings, a pre-historic boat, embedded in wmrk and use such slip, and the plea justified the 
the soil six fe^Jt bekwv the surface, wms discovered trespass as being committed in the exercise of 
by the lessees in the course of excavating for the such licence : — Held, a good defence, as the 
foundations of the gaswxnks : — Held, that the reservation in the demise enabled the company 
boat, wdiether regarded as a mineral, or as part of to use the slip by themselves or their licensees, 
the soil in which it w^as embedded wdien dis- and the wmrd “ assigns ” w^as not to be construed 
covered, or as a chattel, did not pass to the lessees as limited to persons taking an estate in the land, 
by the demise, but was the property of the lessor, MifcaJfe v. Wedaioag, 84 L. J., C. P. 118; 10 
though he wms ignorant of its existence at the Jur. (N.s.) 1202 ; 11 L. T. 678 ; 18 W. R. 181. 
time of granting the lease. Elwes v. Brigg Gas 

Co., .55 L. J., Ch. 784 ; 83 Ch. D. 562 ; 55 L. T. Eight to do Acts in Eespect of Eremises — 
831 ; 85 W. R. 192. Pleading.] — What is excepted in a lease does 

not pass to the lessee at all ; but where the lessor 
Building Lease — Eight to remove Soil.] — The reserves a right to do certain acts in respect of 
holder of a building lease where minerals are the demised premises, he must in pleading set 
reserved has a right to dig foundations for out the terms of the reservation, and of the 
buildings aj:.) 0 ut to be erected, and dispose of the instrument by which it was created. Faneg v. 
materials dug out, but not to do so in order to Seott, 6 L. J. (o.s.) K. B. 805. 
improve the surface as a building site. Mohinson 

v. Milne, 58 L. J., Ch. 1070. Timber and Trees.]— post, M. 12. 


^or s surveyor and according to pians to oe w^oriving rne same or otnerwise, ana mat tuu 
ivionsly approved, to erect a gasholder and company granted their licence to defendant, to 
ler buiklings, a pre-historic boat, embedded in w^ork and use such slip, and the plea justified the 
i soil six fe^it bekwv the surface, wms discovered trespass as being committed in the exercise of 


Eoyalties — Eight to Eaise Limestone.] — The 
lands of A., on which there was an open quarry 
of limestone at the time of the demise, were 
ilemised for the term of three lives, renewable 
for ever, reserving to the lessor and Ids heirs all 
royalties. The lessee was restrained by injunction 
from raising the limestone for sale. Biircell v. 
Sash, 1 Jones, 025. 

Tithes.] — Exception of the tithes of particular 
lands in a lease, seems to import a claim in the 


8. Enclosukes and Enckoachmekts. 

Presumption of Occupation as Part of Holding.] 

—When an encroachment by a tenant is on land 
of which his landlord is not owner, and the 
powder to make it is derived from the tenancy, 
and it is occupied with and for the purposes of 
the demised premises, the presumption at the 
end of the lease is, that the land so encroached 
! upon is part of the demised premises, not that 
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the encroachment was made for the benefit of 
the landlord. Andrews v. Hailes, 2 El. Bl. 
B49 ; 22 L. J., Q. B. 409 ; 17 Jur. 761 ; 1 W. B. 
:-56B. 

When a tenant takes in and incloses adjoining 
land during his tenancy, the presumption*of law 
that he does it for his landlord, so that the land 
/gained by such encroachment will have to be 
given up at the end of the tenancy as part of the 
originally demised premises, is not rebutted by 
'the fact that the landlord expressly assented to 
the inclosure being made ; and where such pre- 
sumption exists the Statute of Limitations (3 & 4 
Will. 4, c. 27, s. 7), does not apply until the 
original tenancy has ended. Whitmore y. Hum* 
j?hkes, 41 L. J., C. P. 43 ; L. R. 7 0. P. 1 : 25 
L. T. 496 ; 20 W. E. 79. 

A tenant taking inland adjacent to his own by 
encroachment must, as between himself and the 
landlord, be deemed prima facie to take it as part 
of the demised land, but that presumption will 
not prevail for the landlord’s benefit against 
thii’d persons. Doe d. JBaddeley v. Massey, 17 
Q. B. 373 ; 20 L. J., Q. B. 434 ; 15 Jur. 1031. 

Where, by a deed reciting that several persons 
had encroached on a common and inclosed land 
and built cottages, those parties conveyed all 
their interest in the land and cottages to trustees 
for the commoners, reserving to themselves the 
right to occupy the premises for the lives of 
themselves and tlieir wives, paying Is, a year to 
one of the trustees ; and A., after the execution of 
the deed, and while in possession of his part of the 
encroachment conveyed, made a fresh encroach- 
ment on the waste which adjoined the other, and 
he occupied the two together for thirt3’'-eight 
years, but five years before his death conveyed to 
B. the latter encroachment for a good considera- 
tion : — Held, in ejectment by the trustees against 
B., that as A., when the fresh encroachment was 
made, was a tenant (for life at most) to the trus- 
tees, and occupied it with the land of which he 
was tenant, it must be assumed that he made 
the fresh encroachment for the aggrandisement 
of the estate, and that therefore it was part of the 
holding when the tenancy expired. Doe d. Oroft 
V. Tidbury, 14 C. B. 304 ; 2 G. L. E. 347 ; 23 
L. J., 0. P. 57 ; 18 Jnr. 4G8. 

Where a tenant incloses land, whether adjacent 
to, or distant from, the demised premises, and 
whether the land be part of a waste, or belong to 
the landlord or a third person, it is a presump- 
tion of fact that the inclosure is part of the hold- 
ing, unless the tenant during the term does some 
act disclaiming his landlord’s title. Kingsniill v. 
Millard, 11 Ex. 313 ; 3 C. L. E. 1022. 

The presumption of law, that where a tenant 
for years encroaches on land in the neighbour- 
liood of that which he holds, he does so for his 
landlord’s, not for his own, benefit, is not rebut ted 
by the fact, that the land taken by encroach- 
ment' is separated by a brook from that which the 
tenant occupies ; for, in order to fall within the 
rule, it need not be immediately adjacent ; it is 
sufficient for it to be near. Lishtirne {BarV) v. 
JDaries, 1 H. & B. 172 ; 35 L. J., C. P. 193 ; L. R. 
1 0. P. 251) ; 12 Jur. (N.S.) 340 ; 13 L. T. 795 ; 
14 W. E. 333. 

Encroachments made by a tenant upon the 
waste adjoining tiie demised premises belong to 
the landlord and not to the tenant, at the end of 
the term, however long ; the possession of the 
tenant during tlie term not being adverse against 
the landlord. Eor does the fact of the landlord 
being also lord of the manor in which the waste 


is situate render the possession of the. tenant 
adverse to the lord of the manor in his character 
of landlord. Hw d. QonvUle and Cams College, 
Cambridge v. tStopford, 9 L. J. Yo.s.) K. *B. 
171. 


Action of Trespass by Landlord.]— The tenant 
under a lease for years encroached upon and 
occupied a piece of land belonging to his landlord 
and adjoining the demised premises, for a period 
of more than twelve years. The landlord during 
the term brought an action for an injunction 
and damages for trespass : — ^Held, that the action 
would not lie. The tenant must be deemed to 
have occupied the piece of ground as pai’t of the 
holding, and he was entitled so to occupy it 
! during the remainder of his lease. Tabor v. God* 
\frey, 64 L. J., Q. B. 245. 


Building on Adjoining Land — By Tenant.] — 

A tenant under a lease which contained a cove- 
nant to repair, and leave in good repair, all 
buildings and erections then standing or to be 
erected during the term, built a farmhouse, 
partly on the land demised, and partly on the 
waste adjoining belonging to the lessor ; — Held, 
that his acquiescence in the act of the tenant 
prevented his dispossessing him of the premises 
built on the waste, and that it must be assumed 
by implication that the covenant to repair 
extended to the whole building, and that the 
landlord was entitled in a suit for the adminis- 
tration of the tenant’s estate, to establish a claim 
for dilapidations. White v. Wuhley, 26 Beav. 
17 ; 28 L. J., Ch. 77 ; 4 Jur. (N.S.) 988 ; 6 W. E. 
791. 

So, if a tenant builds on his landlord’s land, he 
does not, in the absence of special circumstances, 
acquire any right to prevent the landlord from 
taking possession of the laud and buildings 
when the tenancy has determined. Ilamsden\. 
Thornton, L, E. 1 H. L. 129 ; 12 Jur. (N.S.) 506 ; 
14 W. E. 926. 


By Stranger.] — If a stranger begins to 

build on land supposing it to be his own, and the 
real owner, perceiving his mistake, abstains from 
setting him right, and leaves him to persevere in 
his error, a court of equity will not afterwardvS 
allow the real owner to assert his title to the 
land. Ih. 

But if a stranger builds on land knowing it to 
be the property of another, equity will not pre- 
vent the real owner from afterwards claiming 
the land, with the benefit of all the expenditure 
upon it. Ib. 


Duty of Tenant in respect to Boundaries.] 
infra, E. 6. 


D. AGEEEMENTS FOE LEASES. 


1. OONTEACT WHEN CONCLUDED. 


Correspondence.] — In a correspondence 
between lessor and lessee respecting tlie granting 
of a new lease to the lessee ; the latter having 
spoken of the renewal of the old lease, the lessor 
did not object to this expression, but adverted to- 
other topics connected with the subject. On a 
bill filed for the specific performance of the 
agreement for renewal alleged to be contained 
in these letters : — Held, that they were so far 
evidence of such agreement as to warrant the 


I 
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continuance of an injunction against an action I Sending Draft Lease.]— Ihe lessee havmg 
o£ eiectment brought by the lessor against the signed the memorandum of agreement, gave the 
lessee. Pnee y, AssMo7i, I Y. & Coll. 82; 4 names of certain persons as referees for his capa^ 
L. J., Ex, Eq. 3. bilities. The lessor, without accepting the lessee 

The defendant, being owner of a public-house, as tenant, either in writing or by parol, sent him 
wrote to the plaintiffs, who were a firm of the draft lease for approval. The lessee refused 
brewers, and offered it to them on lease, at a to complete Held, upon demurrer to a, bill tor 
certain rent, and begged to be informed, at their specific_ performance, that there had been no 
earliest convenience, if the offer suited them, unconditional acceptaime. Heinurier allowed, 
“ as I am giving all the brewers who have left but without costs. Warner v. WiUingtim, 3 
cards the offer in rotation.” Subsequently, a Brew. 523 ; 25 L. J., Ch. 662 ; 2 Jur. (i7.S.) 433 ; 
clerk of the firm met the defendant on the 4 W. E. 531. 

premises, and discussed the terms of the lease ; The defendant having proposed to take a lease 
and afterwards, one of ihe plaintiffs wrote to the of premises for the term of seven years, a diaft 
defendant, “I have viewed the premises, having lease was prepared, to which _ the defendant 
had my clerk’s report, and we are willing to take made some objections. He ultimately took ic 
them of you”:— ’Held, first, that such letters away, to be settled by his solicitors. His solici- 
constituted a valid agreement for a lease. Wood tors returned the draft to the plaintiff’s solicitors, 
V. ScwPi, 2 Kay &; J. 33 ; 1 Jur. (N.S.) 1107 ; 4 with the following letter ‘‘We have seen our 
■\\h E. 31. client, and have altered the draft lease in accor- 

Heid, *secondly, that prim^ facie, the terms dance with his instructions. We trust there 
on wdiicli the lease was to be granted, must be will be no impediment to prevent an early corn- 
taken to be those expressed in the first letter, pletion, and shall be glad to receive the draft as 
27;. soon as you can, that "we may engross the coiinter- 

A partv against w^hora it was sought to enforce part.” The plaintiff’s solicitors i-eplied, returning 
specific performance of an agreement said to be the draft and engrossment of the lease and 
contained in a voluminous correspondence, swore counterpart, stating that, according to the 
that the alleged agreement, even if otherwise practice, where there is no^ deliriitioii on the 
valid, was understood by him to be made on subject, the lessor’s solicitor invariably prepares 
cei’tain conditions, of which the other party both lease and counterpart : — Held, that there 
<]cnied the existence, and on that ground sought was no evidence of any contract binding the 
to resist specific performance. The court, how- defendant to take the lease, and no memorandum 
ever, being of opinion that there were no such of any contract sufficient for that purpose, 
conditions Held, that there should be a specific within the 4th section of the Statute of Frauds, 
performance of the agreement. Baumann v. Border v. Boivland, 7 H. & N. 103 ; 30 L. J., 


Ja)7ie,% IG L. T. 165 ; 15 W. E. 685. 
C,, a lessee, sub-demised to W. 


Both the 


Ex. 396 ; 7 Jur. (N.S.) 998. 

In 1870, A. furnished to B., who had agreed 


lease ami sub-lease were determinable on notice, shortly before to take from him a lease for thirty- 
i\ died, leaving the plaintiff his widow. A one years of lands, a memorandum embodying 
correspondence "between her and W,, wfith refer- its proposed terms. B., having struck out a 
cnee to a new sub-lease, extended from the clause binding him to keep the fences in repair, 
24th Bccemher, 1867, to the 4th February, 1869. returned the draft as accepted. A., in aclaiow- 
By the earlier of those letters she distinctly ledging its receipt, described that cancellation as 
stated the terms on which the new sub-lease was “ the only thing I now see likelj;' to cause any 
to be granted ; and by the latter W. returned difference between us,” adding, “ such a point 
certain })lans, approved on his part, and asked should not cause any difference between us, as I 
for, and received, a draft agreement for the new believe it is the usual custom for a tenant to keep 
Mib-lease. In the meantime, viz. on the 29th the fences in repair.” A. having subsequently 
>^eptembcr, 1868, the original lease had been duly filed a bill for specific performance : — Held, that 
determined by notice from the plaintiff’s lessor, there was a concluded agreement for a lease 


•of which fact the defendants were informed, 


the cancelled clause, and that he was 


ahough no notice to determine the under-lease entitled to a decree. Blaheney v. Ilardie^ Ir. E. 
was given. On the 5th of March, 1869, W. 8 Eq. 381. 


returned the draft agreement approved on his 
behalf, but without prejudice to his rights against 


Subject to Approval of Solicitor.] — A., the 


the estate of the plaintiff’s late husband in defendant, wTOte to his soliciior, who was also 
respect of not having received notice determining the solicitor of E., the plaintifl; : — ‘‘You may 
the under-lease. On the 4th of June, 1869, she make Mr. E. an offer of the T. hotel at 150^. 
obtained a new^ lease of the property at an im- per annum from Lady-day, 1881 ; tenant to pay 
proved rent, and called upon W. to accept and all rates and taxes, except property tax, and do 
•execute the sub-lease at the increased rent, internal and external painting and repairs ; the 
according to the contract contained in the roof and w‘alls to be kept in repair by the land- 
correspondence. W. refused to do so, on the lord. Term, ten years ; a proper lease to be 
.grounds that the original sub-lease to him was drawn up with all proper clauses, and to be ap- 
still subsisting ; that he w^as, therefore, entitled proved by me and my solicitor.” This letter w‘as 
to remain in possession at his original rent ; that forwarded to the plaintiff, who at once wrote and 
he had never agreed to take a new lease; and accepted the offer. There was some evidence 
that the whole transaction had been carried on that the defendant knew the plaintiff 'was a 
under a mistake of the true position of the brewer : — Held, that the w’-ords “ to be approved 
parties. The plaintiff then filed a bill for the by me and my solicitor” dkl not prevent the 
specific performance of the contract : — Held, letters forming a complete contract, and that the 
that there wns a concluded agreement between defendant w‘as not entitled to insist on the lease 
her and W., and that she was entitled to a decree containing a covenant against underletting, 
with costs, Cayley v. Walpole, L. J., Ch. P^adiey. Addison, q2'L. 3.. 47 L. T. 543 ; 

609 ; 22 L. T. 900 ; 18 W. E. 782. 31 W. E. 320. 
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By a letter which contained all essential terms 
of a contract, the defendant offered to take a 
lease of a number of houses from the plaintiff, 
but there was this provision at the end : “Such 
lease to be approved in the customary way by 
my solicitor.” The offer contained in this letter 
was accepted by the plaintifl:. The defendant’s 
solicitor subsequently refused to approve the 
lease, or to complete : — Held, that there W'as a 
binding, and not a conditional, contract, which 
must be specifically enforced. The meaning of 
the provision was, that the defendant’s solicitor 
■was to see that nothing irregular or unusual was 
inserted in the formal lease which was to carry 
out the agreement. Chip 2 )erfield v. Carter. 72 
L. T. 487. 


costs. Zucaa V, James, 7 Hare, 410 ; 18 L. J.r 
Ch. 329 ; 13 Jur. 912. 


Vagueness and Uncertainty.]— infra, co!s. 
759 et seep 


Subject to Preparation of Pormal Contract.] — 

A paper sent to a solicitor as instructions to 
prepare a lease, may be treated as a final agree- 
ment for the lease, if the evidence shews that it 
was only so sent to be put into a formal shape ; 
but the act of so sending it is evidence to raise a 
prima facie presumption that it did not contain 
all that the parties meant, but might afterwards 
be modified by either of them. RlrlfjiDay v. 
Wharton, 6 H. L. Cas. 238 ; 27 L. J., Ch. 48 ; 4 
Jur. (N.S.) 173 ; 5 W. II. 804. 

If contracting parties agree on terms of which 
there is sufficient evidence, but contemplate in 
.addition a more formal document, it becomes a 
t|uestion of intention merely whether they intend 
it as a memorial of the terms already agreed on, 
or as the instrument by which alone* they meant 
to be bound. Ih. 

An agreement fora lease signed by the parties, 
but expressed to be “subject to the preparation 
and approval of a formal contract,” is not a final 
agreement, and is not binding within the Statute 
of Frauds, so that specific pei’formaiice can be 
enforced thereof. Winn v. Bull, 47 L. J., Ch. 
139 ; 7 Ch. D. 29 ; 26 W. 11. 230, 

The defendants by letter agreed to take on 
lease property on terms mentioned, “provided 
the terms of the draft lease are reasonable in 
our estimation” : — Held, that some terms of the 
draft lease sent being nn reasonable, the defen- 
dants were at liberty to decline the contract, 
without specifying to which particular terms 
they objected ; and an action for peiTormance 
by the lessor in wdiich he offered to withdraw 
certain terms mentioned in the defendants’ 
pleadings as unreasonable, was dismissed. Wileua: 
V. Redhead, 49 L. J., Ch. .539 ; 28 W. 11. 795. 


Subject to Assent of Principal.] — On the 
treaty for the underlease of a house, the agent 
for plaintiff temlered an unconditional agree- 
ment to be signed, to which the defendant 
attached his name and initials in pencil, subject 
to the condition of thein being nothing unusual 
in the covenants of the oilginal lease. The 
defendant subsequently discovered that there 
was a nuisance which would }jrevent his occu- 
pation of the house, but which was iinkivown 
to the plaintiff, and lie therefore abandoned 
the treaty : — Held, that under these circum- 
stances the court would try the case strictly 
between the parties, {ind in the absence of actual 
evidence that the agent had direct or implied 
authority to accede to the pencil additions, would 
not bind the plaintiff, and that until tlie latter 
had as.sentcd to the alterations, the agi-eement 
was only a, proposal, and might bo abandoned by 
the defondaiit. Tlic bill was divsraissed with 


What Sufficient to create Relation of land- 
lord and Tenant.]— By an agreement between 
the defendant, as a brewer, and the plaintiff, 
reciting that the defendant w'-as in possession of 
premises whereon the sale of beer bad been for 
some time past carried on by A. on the defen- 
dant’s account, and that the plaintiff was. 
desirous of carrying on such trade for the defen- 
dant, to which he had agreed, it was witnessed 
that the defendant bad agreed, for the considera- 
tion therein stated, that the plaintiff should enter 
upon the premises and carry on thereon such trade 
for the defendant in the place and stead, and in 
the same manner and with and on the same 
privileges and terms as A. had done, until the 
agreement should be determined by notice. And 
the plaintiff agreed during all the time he should 
carry on the trade for the defendant, that all 
beer sold by him should be had by him from the 
defendant, and that the plaintiff should not part 
with the premises to any person without the 
licence of the defendant ; and that, when either 
party should be desirous of putting an end to 
the agreement, the plaintiff should, on recjeiviiig 
from the defendant a month’s notice to quit the 
trade, deliver up possession of the premises, and 
should be at liberty to leave the trade, and quit 
the occupation of the premises on giving one 
nion til’s notice to the defendant: — Held, that 
this did not create the relation of landlord and 
tenant between the parties, but that the occupa- 
tion of the plaintiff was that of servant to the 
defendant. Mayheio v. Suttle, 4 EL & Bl. 347 ; 
3 C. L. E. 59 ; it L. J., Q. B. 54 ; 1 Jur. (N.S.) 
303 ; 3 W. E. 108— Ex. Ch. 

Agreement in 1859, by M., that he would, by 
indenture, to be forthwith prepared, grant unto 
A. a lease of a house and premises, to hold the 
same for the term of three years from the 25th 
May, at the yearly rent of *84L, payable by four 
quarterly payments (stating the days aiKl what 
covenants should be contained in the lease) ; 
“ and it is mutually agreed that these presents 
shall operate as an agreement only, and that, 
j until a lease shall be executed, the rent, cove- 
nants, and agreements agreed to be therein 
resei’ved and contained shall be paid and 
observed, and the several rights and remedies 
shall be enforced, in the same manner as if the 
same had been actually executed.” A. entered, 
and continued in possession until a quarter’s 
rent became due, but no rent was paid : — Held, 
that the agreement constituted a tenancy, with a 
rent reserved, or made payable, within 11 Geo. 2, 
c. 19, s. 1 ; and therefore there was a right in 
M. to follow goods fraudulently removed by A. 
Anderson v. Midland Ry., 3 El. eSc El. 614 ; 30 
L. J., Q. B. 94 ; 7 Jur. (N.S.) 411 ; 3 L. T. 809. 

See further Cases, post, col. 808. 


' Notice to pay Rent to Mortgagee- 

Possession of Tenant after Notice.] — A mort- 
gagor let the mortgaged premises subsequently 
to the mortgage. The moj'tgagecs gave a notice 
to the tenant informing him of the existence of 
the mortgage, and requiring him to pay to them 
the rent thereafter to accrue due. The tenant 
continued in possession after the receipt of the 
notice, but there was no other circumstance 
from which an agreement for a tenancy could 
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be inferred : — Held, that the mere fact of the 
tenant remaining in possession after notice to 
pay rent to the mortgagees was not evidence of 
an agreement that he should become tenant to 
the mortiraa:ees. Towersu7i'v. JueJi-soii, 61 L. J., 
Q. B. 36 r [1801] 2 Q. B. 484 ; 65 L, T. 332 ; 40 
W. H. 37 ; 56 J. P. 21—0. A. 


2. Statute op Frauds. 
a. Interest in Hands. 

Furnished Lodgings.] — A contract to let 
furnished lodgings is a contract for an interest 
in land. Edfje v. Strafford^ 1 0. & J. 391 ; 1 Tyr. 
203. S. P., Indian v. Siamj), 1 Stark. 12 ; 18 E. R. 
•740. 

Secus, as to board and lodgings. Wright v. 
Stewart, 2 El. & El. 721 ; 29 L. J., Q. B. 161 ; 
8 W. E. 413. 

Fixtures and Alterations.] — The plaintiff 
agreed to let a house to the defendant, and to 
sell him the furniture and lixtures therein, and 
to make alterations and improvements in the 
house ; and the defendant agreed to take the 
house and pay for the furniture and lixtures and 
-alterations Held, an agreement relating to an 
interest in land. Vavqli'Ui v. Ilancoch, 3 C. B. 
766 ; 16 L. J., C. P. 1.' 

Rent free in Consideration of Share of Crops.]— 
A. agreed with B. to let him land rent free on 
condition that A. should have a moiety of 
the crops ; such an ae:reemcnt need not be in 
writing. Poulter v. KHJi/g/hrick, 1 Bos. te P. 397. 
8ce ((ddha/tim v. JSrhtow, 2 Bos. &; P. 452: 
2 N. E. 355. * 

Contract for XTse of Dock.] — A corporation, being 
the owner of a graving dock, issued regulations 
for its use, that '"the dock would be let to par- 
ties requiring the same for the repair of vessels ” 
at certain rates ; that a book would be kept by 
the borough treasurer for the entciingof thenames 
-of vessels intended for repair, and that as far as 
practicable priority would be given to vessels 
in the order of entry. A sum of three guineas 
was to be paid to the borough treasurer on 

• entering each vessel, which ‘‘entrance money, 
and the right of turn for the use of the dock,” 
were to be forfeited if the vessel did not take 
-her turn at the specified time ; and the corpora- 
tion was to have a lien for dockage upon the 
vessel, with a power to detain the vessel for the 
same. In an action by a shipowner against the 
corporation for not allowing his vessel, for which 
the entrance fee had been paid, to enter such 

■ dock in her turn, according to these regulations : 
— Held, that the contract for the use of the dock 
did not amount to an interest in land within 

• s. 4 of the Statute of Frauds, and that it did not 
require to be under seal. Wells v. Kingston- 
npoa-iriill Corporation, 44 L. J., C. P. 257 ; L. E. 
10 C. P. 402 ; 32 L. T. 615 ; 23 W. E. 562. 

Contract to Procure Assignment of Lease.] — 
A contract to procure for a person the assignment 
. of a lease of a house is a contract for an interest 
in or concerning land within the Statute of 
Frauds (29 Gar. 2, c. 3), s. 4, and must therefore 
.be in writing, although it is made by one who 
has not the lease himself, or any interest under 
it. llorseij v. Graham, 39 L. J., 0. P. 58 : L, E. 
. 5 C. P. 9 ; 21 L. T. 530 ; 18 W, R. 141. 
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Collateral Agreements — To Destroy Game.] — 

A party agreed to hire of the owner grass land 
on the terms of a lease which was to be signed 
at some future time. The tenant having entered 
on the land, found it was overrun with rabbits, 
and, on the lease being presented to him for 
signature, declined to sign it unless the landlord 
would promise to destroy the rabbits. The land- 
lord refused to put a term in the lease binding 
him to do so, but agreed by parol that he woukt 
destroy them. The tenant thereupon signed the 
lease, which provided that he should not shoot, 
hunt, or sport on the land, or destroy any game, 
but would use his best endeavours to preserve it, 
and would allow the landlord or friends at any 
time to hunt, shoot, or sport on the land. After- 
wards, the rabbits not having being destroyed 
by the landlord, the tenant sued Mm in the 
county court for the damage done by them to the 
grass and crops on the land demised. The judge 
on the trial admitted evidence of the parol agree- 
ment, and asked the jury to say whether it had 
been made, and whether the lease had been 
signed on the fait-h of it. They found for the 
tenant on both points. Upon appeal on the 
ground of the misreception of evidence : — Held, 
that the parol agreement was collateral to the 
written lease, and that the evidence was properly 
admitted. Morgan v. Griffith, 40 L. J., Ex. 46 ; 
L. E. 6 Ex. 70 ;■ 23 L. T. 783 ; 19 W. E. 957. 

A. leased a farm to B. ; before taking it, B. 
complained to A. of the quantity of game upon 
it, and A. thereupon told B. that he was about 
to kill and to keep down the game, and to dismiss 
most of his keepers, and discontinue letting the 
shooting, but said that he did not wish this 
arrangement to he inserted in the lease. The 
lease Vas accordingly drawn up and executed, 
without containing any reference to A.’s under- 
taking, but it reserved to A., his friends and 
agents, the game and right of sporting over the 
farm. The shooting was afterwards re-let during 
B.’s lease, and a large head of game kept up. 
A. died, and in a suit to administer his estate, B. 
brought in as a creditor a claim on account of 
damage done to his crops by the game : — Held, 
that the evidence established the fact that there 
had been a parol agreement collateral to the 
lease, and upon the faith of which the lease had 
been executed ; that such agreement w'as valid, 
and B.’s claim must be admitted. Er shine v. 
Adeane. Bennett's Claim, 42 L. J., Ch. 849 ; L. E. 
8 Ch. 756 ; 29 L. T. 234 ; 21 W. E. 802. 

As to Improvements.]— A landlord, who 

had demised premises for a term of years at 50Z. 
a year, agreed with his tenant to lay out 50Z. in 
making certain improvements upon them, the 
tenant undertaking to pay him an increased 
rent of 5/. a year during the remainder of the 
term (of which several years were unexpired), 
to commence from the quarter preceding the 
completion of the work : — Held, that the land- 
lord, having done the work, might recover 
arrears of the 5Z. a year against the tenant, 
though the agreement had not been signed by 
either party ; for that it was not a contract for 
any, interest in or concerning lands within the 
statute. JDonellan v. Bead, '^‘Q, & Ad. 899. 

A landlord demised to a tenant a messuage in 
an unfinished state by a written agreement 
Before and at the time of the tenant’s signing 
the agreement, the landlord verbally promised 
the tenant to put the messuage into a condition 
I fit for habitation. Amongst the things which 
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•lie so undertook to do upon the messuage was 
the construction of a water-closet. In an action 
for the breach of his promise to put the messuage 
into a condition fit for habitation: — Held, that 
his verbal promise to finish the messuage was 
eollateral to the written lease ; that evidence of 
the promise was admissible at the trial ; and 
that his undertaking to build a water-closet in 
the messuage was not a contract for an interest 
in land within the 4th section of the Statute of 
Frauds, and therefore need not be in writing. 
Mmm V. 43 L.- J., C. P. 241 : 30 L. T. 

■526. 

To Send in Furniture.] — A declaration 

■alleged that before the making of the agreement 
thereinafter mentioned, the plaintifi "and the 
defendant had been negotiating for the letting by 
•the defendant to the plaintiff of a messuage and 
premises, together with the use of the furniture 
therein ; that the plaintiff had objected to be- 
coming tenant on the ground that the messuage 
and premises were insufficiently furnished. It 
iurther alleged that the defendant, in order to 
induce, as he did in fact thereby induce, the 
plaintiff to become tenant, without requiring 
him to send in furniture previously to the com- 
mencement of the tenancy, verbally promised 
the plaintiff' that he, the defendant, would, within 
a reasonable time after such commencement, send 
in such additional furniture as might be found 
necessary ; and thereupon, in consideration that 
the plaintiff, at the request of the defendant, had 
become tenant, without requiring him previously 
to the plaintiff so becoming tenant to send in the 
furniture, the defendant promised the plaintiff 
that he would within a reasonable time send in 
:such furniture. Breach, that he did not perform 
his last-mentioned promise : — Held, that the 
declaration was good ; that the promise to send 
in the furniture was collateral to the agreement 
relating to the tenancy of the house ; and that it 
was not required by the 4ih section of the Statute 
•of Frauds, to be in writing, as not being an agree- 
ment for an interest in land. AtigcU v. Dulte^ 
44 L. J., Q. B. 78 ; L. E. 10 Q. B. i74 ; 32 L. T. 
25 ; 23 W. E. 307. 

To Pay Amount of Kent.] — By articles of 

agreement not under seal the plaintiff agreed to 
grant to the defendant a lease at a certain rent for 
ninet^^-nine years of a piece of land so soon as the 
latter should have erected upon it a messuage, 
and the defendant undeitook until the execution 
of the lease to “ hold the said piece of land and 
other the premises at the rent and subject to the 
conditions to be contained ” in the lease. The 
defendant never entered upon or took possession 
of the piece of land : — Held, that although the 
articles of agreement did not operate as a demise, 
yet the defendant by a collateral contract to the 
intended lease had undertaken to pay the amount 
of the rent, and that it was immaterial that he had 
never entered upon possession of the land. Adams 
V. Hugger. 4 Q. B. D. 480 ; 27 W. E. 402 — C. 

To Enlarge Premises.] — Where a lease 

was granted to one who afterwards took another 
into partnership, and both applied jointly to the 
landlord to enlarge the premises, agreeing to pay 
1 01. per cent, per annum on the money laid out, 
which was accordingly done, and the tenants 
afterwards dissolved partnership : — Held, that 
the agreement was only collateral to the lease, 
nnd not a new demise. Hohj v. Moelmch^ 
2 Marsh. 433 5 7 Taunt. 157 ; 17 E. E. 477. 


b. ECemorandum. 

i. Ckmtents, 

Names of Parties.] — ^An offer in 'wi’iting to 
take a lease of a theatre, signed by the intending 
lessees and attested by the lessor’s agent, but 
not naming the lessor and only addressed to him 
as “ Sir,” followed by an acceptance in writing 
by the agent, addressed to and received by the 
intending lessees but likewise not naming the 
lessor, which letter was not signed by them nor 
referred to in any other writing, is not an agree- 
ment in writing within the Statute of Frauds so 
as to entitle the lessor to have the same specifi- 
cally performed. Williams v. Jordan, 46 L. J., 
Ch. 681 ; 6 Ch. D. 517 ; 26 W. E. 230. 

A memorandum of agreement for a lease was 
signed by the lessee, but the name of the lessor 
did not appear in any part of the memorandum : 
— Held, that a letter written by the lessee subse- 
quently to the memorandum, referring to the 
lessor by name, was sufficient to satisfy the 
statute. Warner v. WilUngton, 3 Drew. 523 ; 
25 L. J., Ch. 662 ; 2 Jur. (k.s.) 433 ; 4 W. E. 
531. 

By a memorandum of agreement the plaintiff 
agreed to let a certain brickfield for five years, 

the tenant ” to pay a certain rent and ^o^mlt 3 ^ 
Only the name of the plaintiff appeared in the 
body of the agreement, but it was sold by the 
defendant and plaintiff: — Held, that it could 
not be reasonably inferi'ed that the defendant 
signed the agreement in any other capacity than 
that of tenant, and therefore so far as regarded 
the Statute of Frauds the agreement was valid. 
Stohell V. JSiven, 61 L. T. 18 — C. A. 

Property.] — An agreement for a lease, in order 
to be sufficient within the Statute of Frauds, 
must state the property, the price paid, and the 
interest to be parted with. Dollinq v. Beans, 15 
W.R.304. 

Term — Commencement.] — Agreement, in sub-, 
stance, as follows : — Proposals for letting the 
M. & G. farms in H., quantity, 130 acres, term, 
12 years, determinable,” &;c. “ Eent, 162^. To 
farm the arable land upon the four-course 
sv^stem,” &:c. “All other covenants, except as 
above altered, contained in a draft lease dated 
December 1st, 1824, granted by W. P. to J. W.” 
— “ June 3rd, 1835 ; Agreed to the above rent, 
provided the house and buildings are put into 
tenantable repair on a plan to be mutually deter- 
mined upon and finally settled within one month 
from the above date.” Though signed by the 
landlord and the party intending to take, -this is 
not a present demise, because the terms were 
to take effect onlj^ upon the performance of a 
condition, and it was not ascertained when the 
tenancy was to commence. JDoe d. Wood v. 
Clarhe, 7 Q. B. 211 ; 14 L. J., Q. B. 233 : 9 Jur. 
426. 

The following letter was written by E. to the 
plaintiff (after taking the defendant over a house 
belonging to the plaintiff): “I have at length 
let Town Walls House, subject to certain altera- 
tions and repairs, at 40^. per annum. A list of 
repairs I herewith send you. I think they are 
so absolutely necessary and reasonable that I 
have at once set Mr. B. upon the work, so as to 
bind the person who has taken it.” The defen- 
dant had previously offered to take the house : — 
Held, that the letter was not sucli a memorandum 
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•p +Eo 1 that D was entitled to a lease for twenty- 

rrSof .fss== £S =' “ 

eyiaence of a contract Clarlie ^. Fuller, lb fo, a lease of a public-house, 

G B (K.sO 24 ; 12 W- B. 671* , I'if Anril prOTKled for a term of three 

^■AbUl for specific performance option to renew for another seven 

agreement for the lease of a house PlXel. Lars, and for possession to be given “ within one 

tStho defendant for seven years from yeauyi the com- 

mas, 1870, followed, first, by a letter *1°“ mencement of the term could be collected froni 
defendant to the plaintiff, whic , tj^e agreement as a whole, and that ^ 

when the term was to Lsseslion was given— a fact on which evidence- 

by another letter of the defendant to the plaintiff the date from which the 

in which, after refoiring to the Sse w^s tf commence, and consequently that 

the defendant stated that he though ^ ^ contract. Marshall v. Sei- 

saytliatitwasclemly nnclers^^^^^^^^^ ,19 cii. D. 233) discussed and appHe/. 


ditions therein mentioned, Vhe're a tenmt agreed to surrender an existing 

plaiDtiil did not admit to lease in consideration of his lessors granting linn 

verbal a-recmcnt:^Hcld, that neithei the , new lease but no date was fixed for the- 

letter, nor the two together, surrender or for the commencement of the new 

randum in writing o the .“f tSm such agreement cannot ^ speoifioal j; 

sufBciont _to^ satisfy il b. J.. enforoed. Os-ford Corporation 

H Ch. 585 ; 8 R. 279 ; 69 L. d. 22b ; 42 W . iw 


sutncienr ru hunM-j oixv 

Statute of Frauds, HC^ 

Qh 178 • L. R. 18 Eq. 191 ; 26 L. i- I***’; r 

Atfirmed, 41 L. J., Ch. i).>l ; E- R- d Ch. 406 , -6 ggtp March, 1894, the plaintiff anti 

L. T, 568. _ ^ „ cfTrpp- defendant signed a memorandum of agreement, 

Action for Perfornuince^ o^^^^ by which the defendant ivas to take an under- 

ment to take a lease ot a house. l^ge of a house on certain terms. 1 he date from 

the case out of the btatuteof Fraudhtheplaintifi _ imderlease was to commence was. 

relied on a letter written by the omitol in this agreement, but it was understood 

which “ the term” was stated to be bv the parties, at the time, that it was to be the- 

years,” but the day of the commencement of the ^y - l specifically 

krm was not mentioned ; and in the same le Ucr, by subsequent letters 

referring to certain covenan s the Held, that there was a contract made on tl^^ 

‘•suggested that ^ xi March 1894, sufficiently evidenced in writing to- 

■“;er\™Aty=Srd;7S--^ 

sccondl%ft^^^^^^ if a 

agreement, there was the at which the term was to commence, but con- 

aureement, in writing, sufficient to . . y tni-ned a reference to circumstances from which 

Statute of Frauds, as the commencement of the elearly ascertained -.--Held 

term was not stated. 2^. ,1 CTi-i-( 4 ,Aioinf +a Qotisfv the Statute of Frauds, and 

A memovanclum of agreement to ^nnt^ sSc perfonmnE of tbe agreement was de- 

not stating any time for the K« v. Tecleastle, 15 L. R„ Ir. 169. 

the lease, construed as an %Si-eemey c i^j^tiffi made a proposal in writing to the 

toooimnenee immediately from the date of the . PL follows Ajune 7th, 1886, to rent 

agreement, and held sufficient nndei > ■ ^ ‘ poe^sgd house), with fixtures, &c., at 

of Frauds, ’ 2? ftt^a week. This tenaney to be for two- 

0 Ch. D. 1.53 ; 37 L. T. ibC ^'^ie^e^does not years certain. The plaintiff to have the option 
An executory agreement for a .“““fA L onrehase at any time within that term, at a 

satisfy the Statute of term'is to sum of 1,200J., to give solvent security in the sum 

collected from it on what day the . n p.r,A7 ^ ^ xi « nreservation of the retail licence 

begin, and there is no inference that the term is “o saicrmeiffisTam for payment of 

10 commence from tli® /at® of the a^eement m , tt P ^ig.£ei^dant accepted the- 



elusion. /«?«<•. y. MUa^^ ZT. LoLt the wUh A pwposal, provided Mr. M. C. 

ie Tthe Lcunty.” Inlctio/ being brought by 

^A“kssoe, D wrote to 

lease, and ufiermg ^ t ^ tPArpin untilthe defendant resumed possession, 

wrote to his agents deolmmg ^ , rpp„ defendant pleaded (inter alia) the Statute 
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the documents could neither constitute a present 
demise nor a complete agreement, entitling the 
plaintit! to specific performance. WMte v. 
Mo Mahon ^ 18 L. R., Ir. 460. 

An agreement in writing between A. and B., 
that on paying 20Z. B. was to get possession of a 
farm of land, and also a lease for twenty-one 
years, at the yearly rent of 16Z. a year; and that 
B., on giving up possession at the end of twenty- 
one years, having done no injury, was to get his 
money returned : — Held, to constitute a valid 
agreement for an executory demise for twenty- 
one years from the date of the payment of the 
20Z. Ersldne v. ArmstroraL 20 L. R., Ir. 296 — 
G. A. 

Duration.] — One paper, referring to 

another in which the terms of an agreement are 
stated, will constitute a contract sufficiently 
executed according to the provisions of the 
Statute of Frauds ; but -where the first paper 
was in these words ; “ I agree to let the premises 
in Gr. L., containing three stables, &g., for the 
same rent, and subject to the same conditions 
that I hold them myself ” : — Held, that this 
paper, even though ratified by the proposed 
lessee, as it did not state the duration of the 
term, did not contain enough to constitute a 
memorandum of agreement sufficient to satisfy 
the statute. Fitzmaurice v. Bayley^ 9 H. L. Gas. 
78 ; 6 Jur. (N.S.) 1215 ; 3 L. 'T.'69 ; 8 W. R. 
750. 

ii. Sly nature. 

Essential.] — There must be a signing, either 
by an actual signature of the name, or something 
intended by the writer to be equivalent to a 
signature ; such as a mark by a marksman. 
Selhj V. Sclhy^ 3 Mer. 2 ; 17 R. R. 1. 

Position of.] — Provided the name is inserted 
in an instrument, in such a manner as to have 
the effect of authenticating it, the requisition of 
the act with respect to signature is complied 
with and it does not matter in what part of 
the instrument the name is found. Oyllvle v. 
FoljamM^ 3 Mer. 53 ; 17 R. R. 13. Bee also 
Fropert v. Parlier^ 1 Russ, k M. 625. 

The signature must be inserted in such a 
manner as to govern or have the effect of authen- 
ticating the whole instrument. Caton v. Oaton, 
36 L. J., Gh. 886 ; L. R. 2 H. L. Gas. 127 ; 16 
W. R. 1. 

The mere circumstance of the name of the 
party being written by himself in the body of a 
memorandum of agreement for a lease will not 
constitute a signature within the meaning of 
the statute. Stokes v. 3Ioore^ 1 Gox, 219 ; 1 R. R. 
24. 

Pencil.] — See Lucas v. James, 7 Hare, 410 ; 
18 L. J., Gh. 329 ; 13 Jur. 912. 

Authority of Solicitor.] — Negotiations having 
commenced between the plaintiffs and the defen- 
dant respecting a lease of a house by the plaintiffs ' 
to the defendant, they forwarded a draft lease, 
which defendant sent to his solicitors, intimating 
that he would leave the matter in their hands. 
After a correspondence between the solicitors of 
each party with reference to the terms of the 
lease, the defendant’s solicitors wrote to the 
plaintiffs’ solicitors, “We have just seen our 
client, and have altered this draft lease in 
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accordance with his instructions. We trust 
there will be now no impediment to prevent an 
early completion ; and we shall be glad to receive 
the draft as soon as you can, that we may engross 
the counterpart. R. & B.” To this the plain- 
tiffs’ solicitors replied by letter, forwarding the 
draft and engrossment of lease and counterpart, 
claiming, as solicitors to the lessors, to be 
entitled to engross both at the expense of the 
lessee, and requesting the defendants’ solicitors, 
when they had compared, to return the engross- 
ments of the lease and counterpart, when they 
(the plaintiffs’ solicitors) would be prepared to 
exchange. The defendants’ solicitors objected to 
this, the negotiation went off, and the plaintiffs, 
having brought an action against the defendant 
for the breach of an agreement to accept a lease 
on terms previously agreed upon : — Held, that 
there was no evidence of an authority from the 
defendant to his solicitors to sign an agreement 
to accept a lease on terms pi’eviously agreed 
upon ; and that, supposing there had been such 
authority, the letter of the defendants' solicitors 
was only a proposal, •which was not accepted in 
its entirety, the claim to engross the counterjDart 
lease being a substantial part, and not a conse- 
quence of the agreement, and that therefore there 
was no signed agreement or memorandiira thereof 
to satisfy the 4th section of the Statute of Frauds. 
Forster v. Rowland, 30 L. J., Ex. 396 ; 7 H. & N. 
103 ; 7 Jur. (N.S.) 998. 

A person, who was in treaty for taking the 
lease of a house, stated, in a letter to the owner, 
that he had authorised his solicitors to settle the 
terms of the agreement. They subsequent!}' sent 
the owner a draft agreement, signed by them, 
stating that its provisions were appu'oved by their 
client, who afterwards refused to sign or acknow'- 
ledge it ; — Held, in a suit for S})ecific perform- 
ance, that the solicitors were agents in what they 
did, and that a defence under the Statute of 
Frauds failed. Also, that an alteration made by 
the owner in the terms of the agreement, but not 
insisted on by him, did not vitiate the contract. 
Jolllife V. Blmnhery, 19 W. R. 784. 

Of Agent’s Clerk.] — A. is a tenant for life, 
with a power to lease by deed, duly executed 
under her hand and seal, reserving the best 
yearly rent. Plaintiff enters into possession, and 
expends money in building, under an agreement 
for a le.ase evidenced only by the memorandum 
in writing, entered in the book of A.’s authorised 
agent, signed not by the agent himself, but by 
his clerk, although in evidence to have been 
approved by him, and according to the usual 
course of business. A. dies, and on a bill for 
specific performance against the remainderman : 
—Held, first, not sufficient agreement in writing ; 
secondly, the plaintiff not entitled to compensa- 
tion from A.’s representatives for money laid out 
by him on the faith of the alleged agreement. 
Blore V. Sutton, 3 Mer. 237 ; 17 R. R. 74. 

After Death of Principal.] — After some nego- 
tiations, a landlord, by his agent, stated, in a 
letter to the tenant, the terras on which, he \vould 
renew his lease, but added, he would expect an 
answer within a month. The landloixl died 
seven days afterwards, and on the following day 
the tenant and agent, both of whom were tlieri 
ignorant of the death, met, and the tenant signed 
his acceptance of the terms i—H eld, that tJere 
was no binding contract. Carr y. Lorluyston, 
35 Beav. 41. 
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See further Contract, ante, vol. iv., cols. 32 | What Doctmients anwimt to, 

j Indorsement on Draft Lease.]— An. indorse- 
^ ^ y y. j. ment on the draft of a lease signed by the lessee, 

in. Connected, Documents. | stating that, as circinnstances prevented 

A tenant applied to the landlord’s solicitors as I him from performing his agreement, he wished 

cp-nt fho laccnv f.n Ipt thp. nromises. will satisfy the 


to the renewal of his lease. The solicitors sent the lessor to let the premises, ^wUl satisfy the 
him a report by a surveyor, who recommended statute. Shijypey v. Derrison, 5 Esp. 190. 

the granting a lease for fourteen years at a given w pAtiTieDi 1 a w 

rent if certain repairs were done by the tenant. Draft corrected hy Counsel.] ^ 

The tenant wrote back assenting to the repairs agrees with B. for a lease, winch is diawn and 
and rent, but asking for a term of twenty-one then perused and corrected by his ^^^unsel, and 
years. No final agreement was come to, but afterwards engrossed and executed by 
some months afterwards, a negotiation having tto is within the Statute of Fiauds. Lowthei v. 
proceeded between the tenant and landlord 1 Vern. ^21. 

without the intervention of the solicitors, the g^g^^ard’a Entry.]— The hare entiy of a 
landlord wrote a letter promising the tenan^^^^ oontraot-book with his 

lease for tourteen ye^ at tl^e rent terms ^ j evidence of itself that there is 

agreed upon, to which the tenant wiote back fo,. ^ between the lord and 

tenant, so as to bring it within the Statute of 
Frauds. CharleiDoocl v. Bedford {Duhe')^ 1 Atk. 


1-/2 1 « rr^i -1 an affreemeiiu lor ti mase ueuweeu luc; luru i;i,ju.u 

an unqualified acceptenoe: Held, that parol within the Statute of 

* pr^tfo^ left" Ihe sXe- CUrleAOOocl y. Bedford 1 Atk. 

Wh--e therefore a steward and land, agent, 


L 1 T ■« J J.1 1. 4.1 1^1 vvnerti iixereiure ti sicvvtuu ttim xtiuu. 

established that there had never been any otliei , 4-^,1 id 

rent or terms agreed upon than those mentioned Pf'^^ rL ^ written 


in the report, there was a sufficient memorandum ^he absence ot the owner entered mto a wr tten 
in xvritiup- to satisfy the Statute of Frauds agreement with a farmer, to grant him a lease 
2 T -R • i«T T ^01' twelve years, but without communicating 

BmmamY. Jamies, Jj. K. 3 Ch. o08 ; 18 L. T. ,1.. nnwpv «nPPin,nv 


424; 16 W. E. 877. 

The report provided for the tenant doing 
certain specified works and “ other wmrks ” upon 
the property, and estimated the expense from 


to him the .fact that his power was specially 
limited : — Held, that the agreement did not bind 
the owner. Ih. 


Entry in Eent Soil.] — E. agreed to become 


15()Z. to 2001. The specified works being siicffi premises to one S., who 

must eyidently cost nearly that sum: Held, j^gtructed an agent, J., to prepare a lease. J. 
that there was no such uncertainty as to prevent clerk to make an entry in his rent-roll 

specific performance. II). . . n r of “lease for 200 years, from 25th March, 1880 ; 

The person entitled to the reversion m fee of 

a house, expectant upon a term vested m a lessee, possession, and 

who, had demised the premises for a portion ig,i g oOOZ. on the premises :-Held, 

of his term to a sub-lessee, agrees by one lettei agreement for a lease, and specific 

to grant that sub-lessee an extension of lease pejfoi.iaance was decreed. SiiUkan'e JEstate, In 
Jit a certain yearly rent, and in another letter ^3 l jt Ir 255 
fixes a time when tlie term, which he thus ’ ’ ’’ 


proposes to grant, is to expire : — Field, a valid j Letter of Agent — Answer in Chancery.' 


agreement within the Statute of Frauds, and having agreed by parol to grant a lease to B., 
under it the sub-lessee has a right to a lease the lease, as agreed upon, Avas engrossed. A. ' 


which shall commence from the expiration of U^as afterwards induced not to grant the lease, 


the existing term, \ erlander v. Codd, Turn. | and his agent wrote to B., mforming him that A. 

& E. 352. I had gone away “ without executing the lease,” 

Thft dfiffinflfint nutornd intn a vnrhal ncrrfifimfint I 


The defendant entered into a verbal agreement andl:hat the matter must stand over; and in 
with the plaintifi to grant him the lease of a another letter A.’s agent wrote declining to carry 


house for a term of years. A draft for the pro- out “ the agreement to grant a lease which your 
posed lease was furnished by the plaintiff’s client alleges he has entered into.” The answer 
solicitor to the defendant’s solicitors, and re- in the suit admitted the parol agreement and 
turned by them approved of on behalf of the the engi-ossment of the lease, but insisted on the 
defendant. The defendant subsequently wrote statute of Frauds Held, that neither the 
a letter to the plaintiff complaining that the expressions used in the letters of A.’s agent, nor 
lease had iic^ been engrossed. Upon the defen- the answer in the suit, constituted a memo- 
dant declining to carry out the agreement, the randiim of the contract in writing within the 
plaintiff applied for a decree for specific perform- Statute of Frauds. Jaelison, v. Oglander, 2 
mice : — Held, that the letter contained a sufficient ^ M. 465 • 13 L. T. 16 • 13 W. E. 936. 


reference to the draft of the lease to admit parol 
evidence to shew that there was such a draft, and 
thu.s to connect the draft with the letter signed 
by the defendant ; and that these papers so con- 
nected constituted a sufficient writing to satisfy 


V. Constmctlon. 


When Conditional.] — The following words in 
an agreement for letting do not create a condi- 


tlie rcquiremeiits the_ btatute ot Frauds, tion : — “ A. (the tenant) hereby agrees that he 
Lraaj x. hfkm, h} ,Ij. E., ir. Lo/. underlet the premises witliout the con- 

b])ecitic performmip ot an agreement for a sent in writing of the landlord.” Shaw Coffin, 
lease decreed against the owner ot the estate, 14 c. B. (N.s.) 372 
thoiigli not originally binding on him, he having ‘ 

by a let! or subsequently written constituted it Eent — Whether Payable before End of 
an a.greeinent, Viy which, under the provisions of Year.]— “ Memorandum of an agreement entered 
the btatiue of Frauds, he was bound. Dowell y. mto this 31st of January, 1840, between E. of 
Dillon, 2 Ball k. B. 416. the first part, and T. of the other part. The said 
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'T. hereby agrees to become the tenant of the 
farm G. at the customary time of entry under 
the following conditions, viz., that the sum of 
260Z. annual rent shall be paid at the usual time 
for the house, premises and lands, as agreed 
upon ; and the said R. agrees to laj^ out in 
improvements and alterations of the farmhouse 
.and new sheds a sum not exceeding 2001., with 
the understanding that spars for rafters should 
be found from the estate ; cartage for ail materials 
except stones for walls to be done or found by T. 
(Signed) R. and T.” : — Held, the meaning of this 
agreement was not that the rent should become 
payable at the end of the year from the day of 
•entry, but that the contemporaneous or subse- 
•quent conduct of the parties might be adduced 
to shew that the}’ intended the rent to become 
payable at an earlier date. <9or& v. Lloyd, 13 
L. J., Ex. 366 : 12 M. & W. 463. 

3. DAAiAaEs OR Compbin'sation ON Breach. 

Lessor not granting Lease.] — To an action for 
breach of a contract to grant the plaintifE a good 
and valid lease, the defendant pleaded payment 
into court, and no damages ultra : — Held, that 
the plaintiff might recover damages beyond his 
expenses, for the loss he had sustained by reason 
of the non-performance of the contract, liohlmon 
V. llannmi, 1 Ex. 850 ; IS L. J., Ex. 202. 

Held, also, that evidence to shew that the 
y)laintiff‘ knew the defendant had no title was 
Inadmissible, after the plea of payment into 
court, which admitted the contract. Ih. 

Granting Lease to Another.] — A. agreed with 
B. to grant the latter a lease of a house as soon 
:as he became possessed thereof, to bear date from 
the 21st December, 1825, for fourteen or twenty- 
•one years. At the date of the agreement the 
house was under a lease which would not expire 
till Midsummer, 1827, the legal estate being in 
trustees, first to pay debts, and secondly, to pay 
an annuity to T., and subject thereto to the use 
of A., if he attained twenty-four. In June, 1825, 
after A. had attained twenty-four, but before the 
•outstanding lease expired, he and the trustees 
joined in a fresh lease to C. for twenty-three 
years : — Held, that A. was liable to an action 
before the expiration of the lease, which would 
not be out until Midsummer, 1827, but that the 
measure of damages would only be the value of a 
lease for so much of the term as upon a calcu- 
lation of the probable period of the annuitant's 
death would be likely to be subsisting at the 
arrival of that period. Ford v. Tdey. 0 D. & R. 
443 ; 6 B. & C. 325 ; 5 L. J. (o.S.) K.' B. 169 ; 30 
R. R. 339. 

Former Term still Existent.] — By an agree- 
ineiit between A.' and B., reciting that B. had, 
.-as he was advised and believed, legally and 
effectually put an end to a lease granted 1o C., 
of a faini. by entry thereon under a power therein 
Contained. Ijy reason of the bankru[)tcy of C., and 
that B.had agreed to grant a lease of the farm to 
A. for tweniy-onc yea.rs, at; the same rent as the 
same had ])een held by C. ; it was agreed, that B. 
should gi’.'int, and A. acce}>t, a lease at a certain 
rent, payable (luarterly ; the lease to comm enee 
on tiie 29th of Septein)>er, 1844, if B. could then 
legally make and execute the same, or so soon 
after as he shouhl Ijc in a situation to grant the 
same ; that such lease should contain the same 
•covenants as tlie lease to C. ;. and that A. should 


pay to B., on possession being delivered to him, 
500Z. as a premium for the lease so to be granted. 

A. was let into possession, and occupied the farm 
for about t’wo years, paying the rent; and he 
also within that time paid B, 250Z., in part of 
the 500Z. premium ; but the fiat against C. 
having been superseded, B. was unable to grant 
the lease to A. A. thereupon brought an action 
for the breach of contract, alleging in his declara- 
tion, that he had always been ready and willing 
to accept a lease : — Held, that the recital in the 
agreement, and proof of a declaration made by 

B. that C.’s lease was void and good for nothing, 
were prima facie evidence as against B. that he 
had power to grant the lease, but that it appear- 
ing also by the recitals in the agreement that 
the lease to 0. was supposed to be void by reason 
of C.’s bankruptcy, such prima facie case w’^as 
rebutted by proof of the supersedeas of the fiat 
against C., and consequently that B. was entitled 
to the verdict upon an issue as to his ability to 
grant the lease. Wriqht v. Colls, S 0. B. 150 ; 
19 L. J., C. P. 60 ; 13 Jiir. 1056. 

Held, also, that A. was entitled to recover back 
the 250/. as raone}’ paid upon a consideration 
which had failed. 1 h. 

An agreement for a tenancy in these terms, 
•*Mr. T. engages to complete the whole work 
necessary by the 14th June next.” Then 
followed an enumeration of the matters to be 
done by T. ; and the agreement concluded, “ In 
consideration of these conditions being fulfilled, 
Mr. M. engages to take the house, Ko. 51, B. 
yiark, for three ye.ars, at the annual rent of 130/., 
to be paid quarterly. Rent to begin from 
Midsummer next ” : — Held, that the completion 
of the ‘‘ work necessary ” by the day named for 
that purpose was a condition precedent to the 
landlord's right to sue M. for not becoming 
tenant. Tidey v. Mollett, 16 C. B. (N.S.) 298 ; 
33 L. J., C. P. 235 : 10 Jur. (N.s.) 800; 10 L. T. 
380 ; 12 W. R. 802. 

Lessor having different Interest — Improve- 
ments.] — A. entered into possession of premises 
under an agreement with B., under which he 
was to hold them as tenant for two years, at the 
yearly rent of 50/., with liberty to make, at his 
expense, such alterations in and additions to the 
premises as he might think proper, the same 
being improvements, and A. to have the option 
of purchasing, the premises at any time during 
the two years for 600/., “it being understood 
between the parties that B. was possessed of the 
jn-emises for his own life and the life of G., and 
of the survivor of them,” It being, however, 
discovered that B. had not the pirecise interest 
mentioned in the agreement, A. brought an 
action to recover damages for the breach of con- 
tract, and also compensation for the money 
expended by him in improvements : — Held, that 
he was only entitled to recover the value of the 
proposed lease, and not the value of the improve- 
ments. Worthmqto7i v. S C. B. 134 ; 

IS I., J., C. P. 350. 

Not giving Lessee Possession. ]-~-A party who 
lets premises agrees to give possession, and if he 
fails tO’ do so the lessee may recover damages 
against him, and is not driven to bring an eject- 
ment against a wrongful occupier who refuses to 
(piit. Co6Y. 6'/tf //, 5 Bing. 440 ; 3 M. ck P. 57 ; 
7 L. J. (O.S.) C. P. 162 ; 30 R. R. 609. 

By an agreement in writing, the defendant 
agreed to let to the plaintiff inemises for the 

24—2 



LANDLOED AND TENANT — Agreements for Leases. 


term of one year from the 29th September, 1854, 
and so on from year to year so long as the parties 
should agree : — Held, that there was an implied 
contract on the part of the defendant to give the 
plaintiff possession of the premises. Jinlis v. 
Edwards, 11 Ex. 775 ; 4 W. R. 303. 

The plaintiff agreed in writing to take of the 
defendant a farm at a yearly rent, the plaintiff 
paying all rates and taxes, and agreeing to keep 
the buildings in repair, the defendant agreeing to 
find bricks, &c., for such repairs, and to lay out a 
sum of money in repairs, “ the tenancy to com- 
mence from the 29th of September next, for a 
term of eight years, subject to a lease,” to be 
drawn up by the defendant’s solicitor : — Held, 
no breach of this agreement, that the defendant 
did not before or on the 29th of September, or at 
any time subsequently, give to the defendant 
possession of the farm, or enable him to enter 
thereon. Drwn/ v. Maenamara, 5 El. & Bl. 612 ; 
25 L. J., Q. B. 5 ; 1 Jur. (N.S.) 1163 ; 4 W. R. 50. ! 

Agreement to enter into Agreement — 
Damages.] — An agreement was made between 
W. and F., that W. would enter into an agree- 
ment with 0. for a lease at a certain rent for 
such term and subject to such covenants as 0. 
should approve, and would accept such lease and 
execute a counterpart : — Held, that F. was 
entitled to recover damages from W. for breach 
of the agreement between them. Foster v. 
Wheelei\ 57 L. J., Ch. 871 ; 38 Ch. D. 130 ; 59 
L. T. 15 ; 37W. R. 40—0. A. 

Inquiry by Landlord as to Sufficiency of 
Tenant — Question for Jury.] — If an agreement 
to let certain apartments and fixtures be delivered 
over after signature, with an understanding that 
the result shall be subject to the landlord’s 
inquiries as to the stifticiency of the tenant, in 
an action for not performing the agreement, it 
is a question for the jury to say, whether the 
answer given by the parties referred to was not 
sufficient to satisfy the condition, notwithstand- 
ing the landlord has deemed them insufficient, 
and refused to permit the tenant to enter, 
semble. Ward v. Smith, 11 Price, 19. 

In Action for Specific Performance — Lease 
decreed for Less than agreed Term.] — Under 
special circumstances, the plaintiffs, who had 
entered into an agreement with the defendants 
for a lease of thirty-one years, were decreed to 
accejit a legal lease for twenty-one years and 
a covenant for a further term of ten years with 
compensation for the difference in pecuniary 
%aiue. Although the bill was framed with a 
view to a different relief, yet inasmuch as upon 
the whole statement of the bill such appeared 
to be the equity between the parties, the court, 
in order to avoid future litigation, made the 
decree accordingly, under the prayer for general 
relief. Ilandmry v. Lichfield, 2 Myl. & K. 629 ; 
3 L. J., Gh. 49. 

Ill 1863 0., being tenant for life of fisheries 
(sidijeet to a lease, made in 1811, whicli would 
expire in 1872), agreed to grant to L. a lease of 
a })orfion. of those fisheries, to commence on the 
expiration of the lease of 1811, and to be for the 
term of three lives, or thirty-one years. It sub- 
seiiueiitly appeared that C. inui no power to 
lease for any time lieyond his own life, and he 
declined to fulfil his agreement; hut offered 
to grant a lease for his own life, but' without 
compensation. L. filed a petition for specific 


performance of the agreement, or for such a 
lease .as C. could legally execute, and for com- 
pensation, The court decreed that G. should, 
so far as was possible, specifically perform the 
agreement, and should give compensation for 
any difference in value between the terms which 
he had agreed to grant and that which _ his 
leasing power enabled him to grant. Leslie v. 
Crommelin, Ir. R. 2 Eq. 134. 

Building Stipulations.]— An agreement 

for a lease of premises, containing a stipula- 
tion that the lessees should execute certain 
building works, and that the lessors should 
advance 1,000L on mortgage to a limited com- 
pany, was executed by the directors and secretary 
of the company as lessees. The money was 
advanced, and the lessor had in correspondence 
treated the company as liable to perform the 
stipulations of the agreement, and evidence was 
given that the directors and secretary were 
trustees of the benefit of the agreement for the 
company : — Held, nevertheless, that the directors 
and secretary who signed the agreement were 
personally liable, and decree made for specific 
performance of the agreement to take a lease,, 
but specific performance of the building stipula- 
tions refused, and an inquiry as to damages, 
granted in respect thereof. Kay v. Johnson, 2 
Hem. k M. 118. 

Delay — Loss of Trade.] — The plaintiff 

agreed with the defendant to take a lease of 
in’emises belonging to the defendant for the 
purpose, as the defeiidaiit knew, of carrying on 
a trade which the plaintiff’ was about to, com- 
mence. In consequence of his wilful refusal to. 
fulfil his agreement, the plaintiff was unable for 
fifteen weeks to commence his trade : — Held, 
that, in addition to judgment for specific per- 
formance of the agreement, damages must be: 
awarded in respect of the loss of profits from 
his trade during the fifteen weeks ; and 250?. 
damages were awarded. Jaques v. Millar, 47’ 
L. J.,"G1i. 544 ;. 6 Ch. D. 153 ; 37 L. T. 151 ; 2fi 
W. R. 846. 

Hot Building House . ] — A plai ntift’ agreed 

to grant a lease to the defendant when and as 
soon as he, the defendant, should have built a, 
new house on the land ; and the defendant agreed 
to accept such lease when required, and by a 
certain day to pull down an old house standing 
on the laud, and build a new one on the site : — 
Held, that the 21 & 22 Viet. c. 27, applied, and 
that the plaintiff was entitled to damages for 
the nonbuilding of the house, and to specific 
performance of the contract to accept the lease., 
Soames v. Edge, 1 Johns. 669. 

Not making Alterations and Repairs.] — 

A. agreed to grant to B. a lease of a public-house, 
and to make and form therein a spirit vault, and 
put in })late-glass windows, and do everything 
therewith necessary at his own expense, and 
paint new the outside of all the woodwork, as- 
well as put the slates, chimney-pots and roofing 
in thorough repair. A decree* directing specific 
performance of the agreement to grant "the lease, 
and directing an inquiry as to damages for the 
nonperformance of the agreement with respect 
to the vault, windows, painting and repairs, wae- 
affirmed on appeal. Middleton v. Greenwood, 2 
De G. J. & S. 142 ; 3 K. R. 694 ; 10 Jur. (N.S.> 
350 ; 10 L. T. 149. 
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^ Account of Bents and Profits — Lessee 

Ejected.] — ■Bill for specific performance of an 
agreement for a lease for twenty-one years, and 
for an account. It appeared that the defendant 
held the lands , for one life, that the agreement 
was executed by the agent of the defendant, 
and possession given under it, and money 
expended in improvements, but the defendant 
swore that the agent had no authority from 
her to. do so. There was also evidence of her 
having subsequently recognised the agreement, 
and promised to execute a lease pursuant thereto! 
It appeared that a civil bill ejectment was 
served upon the plaintiff, and another upon two 
of his under-tenants ; the former was dismissed, 
but the latter being undefended, a decree was 
obtained thereon, under which he was turned 
out of possession. In about three years after- 
wards this bill was filed. Pending the pro- 
ceedings, the cestui que vie in the defendant’s 
lease died ; — Held, that the plaintiff was entitled 
to an account of the rents and profits of these 
lands which the defendant had received, or which, 
without wilful default, she might have received 
from the day of the execution of the civil bill 
decree, up to the day of the death of the cestui 
que vie. Callaghau v. Pep2)er, 2 Ir. Eq. K. 
399. 

Semble, in tins case the court would decree 
a specific performance, if the defendant’s interest 
had not exi)ired. IIj. 

Landlord having only partial Interest — 

Abatement.] — By a memorandum in writing, 
defendant agreed to let, and plaintiffs agreed to 
take, business ])reraises for one year, with an 
option for plaintiffs at the end of the year to 
have a lease for seven, fourteen or twenty-one 
yeai's. Plaintiffs, having gone into possession 
under the agreement, and having laid out money 
in alterations, at the end of the year gave notice 
of their intention to exercise the option, but 
when the defendant’s title came to be investigated 
it was found that she was possessed of only a 
moiety of the premises, the other moiety being 
vested in her son, a minor. The defendant was 
decreed to perform specifically so much of the 
contract as she was able to perform, with an 
abatement of one moiety of the rent. An inquiry 
as to damages was refused, there being no 
evidence that the plaintiffs had sustained any 
damage. Burrow y . Saanimell ^ 51 L. J., Ch. 296 : 
19 Ch. D. 175 ; 45 L. T. 606 ; 30 W. R. 310 ; 46 
J. P. 135. 

Where Lessor has no Leasing Power.] — 

.See Franldimhl v. iA/iZ, post, col. 736. 


4. Specific Perfokmance. j 

.a. Contract when Concluded . — See supra, 1. 

b. Parol Variation. 

Alleged by Plaintiff — In his own Favour.] — 

Agreement for a lease ( f a farm, referred to a 
paper containing the terms ; bill for specific 
performance according to such clauses as had 
been i‘ead to the plaintiff ; parol evidence to 
prove that was refused, and the bill dismissed. 
Brodie v. St. P/ivl, 1 Yes. Jim. 326. 

Agreement in writing was entered into 
between landloi’d and tenant, signed by the 
landlord, for a new lease to be granted at any 
time after the completion of repairs to be made 


by the tenant with convenient speed, but blanks 
were left for the day of the commencement. 
The repairs being completed, the landlord 
tendered a lease to .commence from that time, 
and on refusal filed a bill ; the answer admitted 
that the agreement was accepted, but insisted 
that the new lease was not to commence till the 
expiration of the old, and so it was decreed, 
parol evidence being refused. Pi/m. v. BlacJihurn, 

3 Ves. 34. 

Parol evidence not admissible (in support of 
a bill for specific performance) to prove from 
conversations before and at the time of signing 
an agreement for a lease, that the intent of the 
parties was apparent from the memorandum, 
though the same was written by the lessee, and 
the words “ clear of all taxes ” (which was the 
purport of the conversation) were omitted in the 
memorandum. JZlch v. Jaelimn^ 4 Bro. C. C. 
514 ; 6 Ves. 334, n. 

Specific performance of a written agreement 
varied by writing decreed ; not with a variation 
by parol. Rolmii v. Collim, 7 Yes. 130 ; 6 R. E. 
92. 

An extension of the term according to a 
variation of the agreement, also in writing, was 
refused on the ground of want of consideration. 

n. 

A suit for the specific performance of an 
agreement with a variation cannot be supported. 
Sxirae V. Sei/motfr (^Lord), 13 Beav. 254. 

By an agreemeut in writing, A. agreed to 
demise to B. premises which were then in lease 
to C., and B. undertook to procure a surrender 
of the existing lease from C., and to accept 
the new lease. C. having afterwards refused to 
surrender, A. filed a bill against B. for specific 
performance, with a modification : — Held, upon 
demurrer, that the bill could not be sustained. 
Beexiion v. Stvtely^ 27 L. J.. Ch. 156 ; 6 W. R. 
206. 

An agreement to grant a lease had been 
executed by the lessor and lessee, in which it 
was stipulated that the lease should be granted 
” so far as the lessor can grant the same.” The 
allegations in a bill by the lessee were to the 
effect that the agreement was that the lessor 
should grant a lease in more ample terms than 
those which by the written agreement he had 
engaged to do : — Held, that the lessee could not 
set up the parol agreement against the written 
one ; and that if the lessee had required pro- 
duction of the lessor’s title, he would have seen 
what the powers of the lessee as to, granting 
leases were. Londonderry (^Mareltionesi) v. Balter^ 

3 L. T. 546. 

A written and signed agreement for a lease 
from the defendant to the plaintiff was entered 
into in June, and possession was given and rent 
paid. Afterwards it was discovered that there 
were errors as to the nature of the tenures and 
rentals of the property, and in December a fresh 
written and signed agreement was entered into. 
This was afterwards again varied by parol. A 
bill by the tenant for specific performaiiee of the 
varied agreement was dismissed. Ptiee v. Salm- 
hury, 32 Beav. 446. Affirmed. 32 L. J., Ch. 441 ; 
9 Jur. (N.s.) SHS ; 8 L. T. 810— -L.JJ. A^id see 
14 L. T. 110— H. L. 

— — In Favour of Defendant.] — Where the 
' defendant agreed in writing to grant a plaintiff 
a lease at a specified rent and for a specified 
term, subject to the same covenants, clauses 
! and agreements as were contained in an expiring 
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lease tinder whi oil lie then held the property, 
and the plaintiff then filed a claim for specific 
performance, stating the above agreement and 
that it was further agreed that he should pay a 
premium of 200L, which by his claim he offered 
to do Held, that this additional term did not 
render the Statute of Frauds a valid defence to 
the claim. Martin v. PycroJ% 2 De G. M. & G. 
785 ; 22 L. J., Ch. 94 ; 16 Jur. 1125. 

Where intended lessors, in executing an agree- 
ment for a lease, acted partly upon a represen- 
tation by the lessee as to what had taken place 
between their own solicitor and him in its pre- 
paration, and their attention ivas immediately j 
afterwards directed to the point whether this 
representation was correct ; but they took no 
step to question it for three years afterwards 
Held, that the delay was strongly confirmatory 
of the fairness of the transaction. Ih. 

A. agreed to grant a lease of a public-house to 
B. upon certain terms ; in addition “the lessor, 
to make certain alterations suggested, and to 
make and form a spirit vault, and put in plate- 
glass windows, and do everything therewith 
necessary at his own expense, and paint new 
the outside of all the woodwork, as well as put 
.the slates, chimney-pots and roofing in thorough 
repair,” B. by his bill ofi’ered to waive the 
performance of the agreement so far as regarded 
any alterations not specifically mentioned there- 
in : — Held, that he was entitled to a decree for 
specific performance, minus the waiver. Middle- 
ton V. GreemDood., 9 L. T. 572. See S. 6'.. 2 De 
G. J. ck S. 142; 8 K.. 694: 10 Jiir. (X.S.) 

850 ; 10 L. T. 149. 


missed. The plaintiff having then elected to 
take a brewer’s lease, a decree . was made, the 
plaintiff paying the costs of the suit. Barnard 
V. Cave^ 26 Beav. 258. 

Upon a treaty for a lease of a house, the lessor 
sent to the lessee a letter, specifying the terms 
on which he would let it. The lessee immediately 
took possession, but he signed no contract. The 
lessor having instituted a suit for specific per- 
formance, the lessee insisted that, in addition tO' 
the terms contained in the letter, the lessor had 
verbally promised to put the house into thorough 
repair ; this the lessor denied. The court doubted 
whether the specific performance couId_ be en- 
forced, and gave the lessee the option, either of 
a decree for specific performance on the terms of 
the letter, or a decree to deliver up possession, 
and to pay an occupation rent. But if he refused 
to exercise the option, the court directed a decree 
in the latter branch of the alternative. CJia/ih- 
pell V. Gregory, 84 Beav. 250. 

An agreement to grant a lease of a house wms- 
contained in three letters, which specified the 
term and the amount of rent, and stipulated that 
the intended lessee was to do all repairs, paint- 
ing, decorating, Ac. The intended lessor refused, 
to'grant a lease on the footing of the agreement, 
on the ground that the lessee had at the time of 
entering into the agreement also verbally under- 
taken to expend 1,000/. on the premises in a 
particular manner, and to allow covenants to- 
I compel him to do so ro bo inserted in the lease ; 

I that the lessee had not performed that part of 
I his agreement, and had objected to such cove- 
I Hants" ; and, further, that the agreement as con- 
i' tained in the letters was too uncertain for the 


Alleged by Defendant.] — Specific perfoi-mance 
of an agreement in writing, for a lease of sixty 
years, refused, upon parol evidence of an altera- 
tion stipulated for at the same time, and upon 
the faith of which the party executed. Dis- 
tinction between the case of a defendant ref using 
and a plaintiff seeking the execiuiuii of an 
agreement under such circumstances. Clarlie v. 
Grant, 14 Yes. 519 ; 9 E. E. 836. 

S. agreed to grant to B. a lease of the lands of 
T. The agreement contained a provision that 
the lease should give “exclusive shooting and 
coursing, but not fishing.” B. had previously 
held T. under a lease from S., which contained an 
express exception of fishing, fowling and shoot- 
ing, and there was evidence that S. had intended 
to retain the exclusive right of fishing in the 
premises agreed to be demised ; but S. had him- 
self drawn up the agreement : — Held, that the 
evidence of intention was admissible in favour 
of 8., in a suit instituted by B. for specific per- 
formance of the agreement ; and that B. was not 
entitled to specific performance of the agreement 
wnthout giving to S. the exclusive "light of 
fishing. Bnmme v. Sligo (Marquiis) 10 Ir. 
ah. E. 1. 

Specific execution of a written agreement for 
a lease decreed at the suit of the tenant, with 
several additions contemporaneously agreed on 
hy })arol, set up by the answer but omitted in 
the bill, the ])laintiff paying the costs of the suit. 
M^arner v. TlrumUv, 9 Ir. hkp E. 871. 

The plaint ifi: agreed to take a lease of a public- 
house from a brewer, but the written contract 
said nothing as to the restrictive covenants of a 
brewer’s lease. The plaintiff instituted a suit 
to obtain an unrestricted lease. The restricted 
parol agreement being established by extrinsic 
evidence Held, that the bill muk be dis- 


conrt to enforce : — Held, on a bill filed for specific 
performance of the agreement as contained in the 
letters, that the alleged parol collateral agree- 
ment was not substantiated by the evidence, and 
that there was no ground for saying that the- 
terms of the letters were uncertain, and therefore 
that the lessee was entitled to a decree, with 
costs. Bear v. Verity, 88 L. J., Ch. 297. Affirmed,, 
88 L. J., Ch. 486 ; 21 L. T. 185 ; 17 W. E. 716— 
L.JJ. 

Qumre, whetiier evidence of a prior agreement 
that no rent shall be paid till a certain act has- 
been done by the landlord can be given when 
there is a written agreement of tenancy reserving; 
a rent at stated intervals. Carter v. Salmon, 48- 
L. T. 490— C. A. 


c. Part Performance. 

i. Generally. 

Principle on which Court acts.] — In enforcing- 
contracts of which there has been a part perform- 
ance, courts of equity proceed upon the ground 
that it is a fraud in such cases to set up the 
absence of a binding agreement, and the equity 
arising from part performance operates against 
a company in like manner as against an indi- 
vidual. VMson V. Wed Hartlepool By., 84 L. J,,. 
Ch. 241 ; 11 Jur. (K.S,) 124 ; 18 \Y. Hi 861. 

The enactments of the Companies Clauses Act 
of 1845, p.rescribing the mode in which contracts, 
may be entered into on behalf of a company, are- 
affirmative only, and do not preclude the enforce- 
ment against a company of the ordinary equity,, 
based on part performance. Ib. 

Must be referable to the Agreement.] — Parol 
agreement not enforced, upon the ground of part 
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performance, when the act is equivocal and easily 
admits compensation, as by a tenant rebuilding a 
party wall. So a tenant’s possession and culti- 
vation of the land would not sustain a paibl 
agreement to purchase. The act must be 
unequivocal, and such of itself as to infer some 
agreement, the terms of which may then be 
proved by parol. Frame v. Daimon^ 14 Ves. 886 ; 

9 E. E. 304. 

Any act which may be referred to a title 
distinct from the verbal agreement of which 
specific performance is sought cannot be con- 
sidered as a part performance thereof, to take the 
case out of the Statute of Frauds. Brennan v. 
Bolton. 2 Dr. & War. 349. 

A court of equity will enforce an agreement in 
writing modified by parol, and partly performed, 
if the terms of the contract can be established 
with sufficient certaint}^, if the part performance 
is clearly referable to the contract proved, if the 
plaintiff’s contract throughout has been perfectly 
correct, and if the contract is fair and honest. 
Brice v. Salmlniry, 14 L. T. 110. 

When Doctrine Inapplicable.] — The doctrine 
of part perfoi’mance of a pai’ol agreement is not 
to be extended by the court, and it is inapplicable 
in a case where a trustee lias a poAver to lease, at 
the request in writing of a married woman, which 
has not been made. BhiUijJ-^ v. Bdwar(ls\ 33 
Beav. 440. 

Land was vested in a trustee for the separate 
use of Mrs. E., a married woman, and the deed I 
gave the trustee a power to lease at the request 
in writing of Mrs. E. The trustee and Mrs. E. 
agreed by parol to let the property to the plain- 
tiff’s, and a lease was pre|)ared, approved of and 
executed by the trustee and by Mrs. E. ; but 
before their solicitor had parted with it, and 
before the plaintiffs had executed it, Mrs. E. 
recalled her assent to it. She had made no 
request to the trustee in writing : — Held, that 
there was no contract binding on Mrs. E. and no 
part performance, and that the iilaintiffs could 
not enforce the agreement, i h. 

Of one Side.] — A iierfonnance only of one side 
is not a dispensation of the Statute of Frauds, 
but a casus omissus against which there is no pro- 
vision. Cliarlewood v. Bedford {Dnhe)^ 1 Atk. 497. 

Mere Parol Agreement not Enforceable.] — 

Lord-keeper said he would not give help to lease 
claimed by parol only, Amm.. Cary, 7. 

ii. PosseMlon or Ontlay. 

Not Necessarily Sufficient.] — The plaintiff 
and defendant entered into an agreement, that 
when a certain house belonging to the plaintiff 
should be completed and finished fit for habita- 
tion, the plaintiff would grant to the defendant 
a lease of such house for twenty-one years. The 
defendant took possession before the house was 
completed, and occupied it for a year, but refused 
to pay rent or execute the lease. The plaintiff 
filed a bill for s[)ecific performance, and moved 
that the defendant might be ordered to pay the 
year’s rent into court: — Motion refused with 
costs. Favlhier v. Llemdliru 31 L. J., Gh. 549; 

10 W. E. 378. 

Specific performance of a contract partly by 
parol, though possession had been given, and 
rent paid, refused on the ground that it would 
be violating two rules regulating the exercise of 




the jurisdiction in specific performance ; first, 
that a written agreement cannot be varied by 
parol ; and secondly, that when a parol agree- 
ment is sought to be enforced, on the ground of 
■part performance, it must be shewn, 'plainly and 
distinctly, what the terms of the agreement are, 
and that the acts of part performance done are 
referable to that agreement alone. Brice v. 
Salmlmry^ 32 Beav. 446. Affirmed, 32 L. J., Ch. 
441 ; 9 Jur. (H.S.) 838 ; 8 L. T. 810— L. J J. Aful 
see 14 L. T. 110. 

Possession given, and payment of rent under 
one agreement, cannot be considered as a part 
performance of that agreement as substantially 
varied subsequently. Ih. 

The owner of an estate, consisting of freeholds, 
leaseholds for years and leaseholds for lives, 
agreed to demise the same in consideration of 
receiving a year’s rent in advance. He signed ' 
notices requesting the tenants to attorn to the 
lessee, but he did not, in the first instance, 
clearly understand the boundaries, limits and 
rental of the several estates. The agreement 
was subsequentlj^ added to by a further agree- 
ment and by verbal communications, and a sum 
for the year’s rent was paid in advance. These 
arrangements still left the subject and the terms 
and conditions indefinite, and difficulties arose in 
carrying the agreement into effect. Upon a bill 
by the lessee for specific performance Held, 
that there had been no part performance which 
had reference to the agreement alleged ; that it 
was too vague and uncertain to be enforced ; and 
that the bill must be dismissed ; but, under the 
circumstances, without costs. Ih. 

Bill by tenant of a farm for a specific per- 
formance of a parol agreement for a new lease, 
stating improvements made at a considerable 
I expense, and continuance of possession after the 
I expiration of the old lease and payment of an 
i increased rent under the agreement ; plea of the 
I Statute of Frauds, ordered to stand for an answer 
I with liberty to except. TRn.v v. Stradlrny^ 3 
Yes. 378 ; 4 E. E. 26. 

Bill for an execution of a parol agreemen,t for 
a lease of a house to plaintiff’, who in confidence 
of the agreement had laid out nione}^ Defen- 
dant pleaded the Statute of Frauds, &c. : plea 
allowed. If it had been said to be part of the 
agreement that the agreement should be put 
into writing whether defendant must not be 
answered, qumre. Hollis v. Wliiteinq. 1 Vern. 
151. 

Upon a verbal agreement between the plain- 
tiff’ and one of the defendants (who was the 
agent of the other defendant) for a lease for 
I three lives, or thiity-one years, of certain lands, 

I at 11. 6s. per acre, the plaintiff was put in posses- 
1 sion b^" defendant’s bailiff, by the defendant’s 
i direction, and the plaintiff paid to the defendant 

I three guineas, entered into possession, stocked 

I I he lands and enclosed part of them. The agent 
subsequently, in a letter to a third person, 
admitted the agreement, but I'efused afterwards 
to execute the leases. To a bill filed for a specific 
perlormance of this agreement, a plea of the 
Statute of Frauds was allowed. Balmer w 
White, Wall. Lyn. 10. And see J5., 17, n. 

Sufficient when Eeferable to the Agreement.] 
— Possession by a lessee continued after, though 
taken previously to, a parol agj'eement for a lease 
exceeding three years, is a sufficient act of part 
performance to take the case out of the Statute 
i of Frauds, provided the continuance in possession 
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is unequivocally referable to the agreement. 
Uodfiim V. Herdand, 65 L. J., Ch. 754 ; [1896] 

2 Gh. 428 ; 74 L. T. 811 ; 44 W. K 684. 

Agreement for lease, in part performed by 
possession taken, though without express assent, 
acquiesced in and expenditure permitted ; specific 
performance, according to the plaintiffs evidence, 
against the assertion of a right of resuniption by 
the answer, and one witness not proving that it 
was admitted. Gregory v. Mighell^ 18 Ves. 328 ; 
11 B. B. 207. 

Specific performance of a parol agreement to 
grant a lease, decreed on the testimony^ of one 
■witness, confirmed by circumstances, against the ! 
denial in the answer, after part performance by 
delivery of possession. Morphett v. Jones ^ 1 
dwanst. 172 ; 1 Wils. Ch. 100 ; 18 R. R. 48. 

Where possession delivered under an agree- 
ment, and money expended in permanent 
improvements, parol evidence admitted to prove 
the asa'eemeri't. Toole v. Mecllicott^ 1 Ball & B. 
393. 

Parol agreement proved by one witness, cor- 
roborated by others, and not denied by answer, 
enforced upon the ground of part performance. 

n. 

If possession be distinctly referable to the 
contract alleged in the pleadings, it is considered 
as part performance. Kine v. Balfe, 2 Ball &; B. 
348. 

An agreement in writing for a lease not signed 
by the party sought to be charged, specifically 
executctl, on the ground of i)art performance, a" iz. 
possession taken and rent paid, according to the 
terms of the agTeement. Ih. 

Whei'e the "agreement Avas to grant a lease 
Avithout binding tlie other party to acceijt it, yet 
Avhere he had been in possession under the agree- 
ment, so as to bind liimself by part performance, 
the agreement Avas held valid. JJoicell v. JDcul 
I Y. ic Coll. C. C. 345 : 12 L. J., Ch. 158 ; 7 Jur. 
117. 

A. B. offered in writing to grant a lease of a 
coal mine upon certain terms. C. D. verbally 
accepted the oft’er. A draft lease Avas sent to 
him*, and returned Avitii the approval of C. D.’s 
solicitor. C. D. laid out money in driving shafts 
towards the coal mine through the adjoining 
property. Befoi’e any lease Avas executed, and 
something more than a month after the return 
of the draft lease, A. B. died : — Held, that the 
parol acceptance of the Avritten offer of the 
lessor, coupled Avith the subsequent acts in the 
lifetime of A. B., entitled C. I), to specific per- 
formance of the agreement from the representa- 
tives of A. B. Beneelis v. Cliadwlelie.^ 4 W. R. 
687. 

A parol agreement was entered into for a lease 
on, terms Avliich, by direction of the proposed 
less<»r. the proposed tenant instructed a solicitor 
to reduce to Avriting. The solicitor took doAvn 
the terms as stated by the tenant, and after- 
Avards prcg^ared from them a draft agreement, 
embodying these and other terms, and sent it to 
lessor, who afterwards, and Avithout objecting 
to it, L(‘t the tenant into possession, and directed 
the .solicitor to prepare a lease in conformity 
Avith the draft agreement, but subsequently 
objected to the lease so proposed, and gave the 
tenant notice to quit Held, that the delivery 
and taking of po.sise.ssiou Avere a sufficient part 
performance of the agreement as expressed in 
the draft, to exclude a defence founded on the 
Statute of Frauds. Pam v. Coombs, 1 De Gf. & J. 
34 ; 3 Jur, (N.S.) 847. 


Possession and expenditure on the faith of a 
parol agreement to grant a lease of a farm are 
sufficient to entitle the tenant to a lease, although 
the agreement is denied by the landlord. P arrall 
V. Bwmmport, 3 Gift. 363. Affirmed, 8 Jur. (N.S.) 
1043 ; 5 L. T. 4.36— L.JJ. 

A bill Avas filed for specific performance of an 
agreement to grant a lease. There had been an 
unstamped agreement for a lease signed by the 
lessee, but Avhich^ had been mislaid. _ The terms 
were subsequently embodied in a printed form, 
the blanks of Avhicli had been filled up in pencil 
by the lessor, but the document Avas unsigned 
and unstamped. It Avas alleged that the lessee 
took possession with the consent of the lessor, 
under the terms of this agreement : — -Held, that 
there had been a sufficient part performance of 
the unsigned agreement to support a decree for 
its specific performance. Miller v. Finlay, 5 
L. T. 510— L. C. 

R. took four houses and land of J., it being 
agreed by J. to grant a lease for forty years, at 
185Z. a year, and R. agreeing to erect certain 
buildings Avithin three years. This agreement 
being embodied in a short memorandum, a more 
extended agreement in a legal form Avas draAvn 
up by J.’s solicitor, but neither document Avas 
ever executed. • R. remained in possession for 
twenty-five years, and erected some of the build- 
ings, not being able to erect the remainder OAving 
to J. failing to give possession of the requisite 
land. R. "having regularly paid the rent, and 
there being documentary evidence to shew that 
J. considered that R. Avas in pt)Ssession on the 
terras of the unsigned agreement, on a bill filed 
by R. for specific performance of the contract to 
grant the lease : — Decree made Avithout costs. 
"Reddln V. Jarman, 16 L. T. 449. 

The Statute of Frauds cannot be pleaded to a 
verbal agreement to allow tlie occupation of a 
leasehold house for life on payment merely of 
ground rent, rates and taxes, if there has been 
a part performance by possession under the 
agreement, and the agreement has affected the 
m'ode of living of the occupying party. Coles v. 
PHhinqton. 44 L. J., Ch. 381 : L. E. 19 Eq. 174 ; 
31 L. t. 423 ; 23 W. R. 41. 

The plaintiff Avas a lessee of a house and other 
premises for a term of thirty-one years at a rent 
of GO/,, and Avas under a covenant to make certain 
improvements on the property. He Avas also 
tenant from year to year of an adjoining meadoAv, 
belonging to a different proprietor, at a rent of 
9Z. The lessor of the house became the purchaser 
of the meadoAV ; and by arrangement between 
him and the plaintiff, the improvements were 
extended, and part of the house was made to 
project over the field, and part of the field Avas 
attached to the demised premises, the plaintiff 
paying about half of the expense of the altera- 
tions, Avhich far exceeded the sum he had origi- 
nally covenanted to lay out, and also signing a 
meniorandurn, which the lessor dreAV up, to the 
effect that, in consideration of advances made 
to him by B. for the purpose of additions and 
improvements, the rent for the house and field 
should be raised, from 69Z. to 80k” : — Held, that the 
extension of the house into the meadoAv by the 
plaintiff Avnth the concurrence of bis landlord was 
evidence of, and Avas sufficient consideration for, 
a conti'act to demise the meadoAv ; that the act 
of building part of the house upon the meadow, 
if it AA^as evidence of any right, Avas evidence of a 
right AAdiich affected the entire tenement, and 
that it could not be restricted so as to affect only 
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the part of the meadow actually built upon ; that 
the extension of the house part of the demised 
premises into the meadow, and the increase and 
consolidation of the rents, was evidence that the 
meadow was to be held for the same term as the 
-demised premises ; that the doctrine with regard 
to the mutuality of contracts had no application 
to such a case. Sutherland v. BrUjgsi^ 1 Hare, 26 ; 
11 L. J., Gh. 36 ; 5 Jur. 1151. 

Possession of a house, by delivery of the keys. 
■Guest V. Honif ray^ 5 Ves. 818 ; 5 Pt. R. 176. 

By Sub-lessee,]-— -A., a tenant in possession, 
filed a bill against B. for the specific performance 
•of a parol agreement for a lease of thirty years. 
A. had contracted to sub-let, and his sub-lessee 
had expended money in alterations and repairs 
with the knowledge and approval of B. : — Held, 
that the outlay by the sub-lessee was as much a 
part performance of the agreement as if made 
b}^ A., who was therefore entitled to specific 
performance. Williams v. Evans, 44 L. J., Ch. 
319 : L. R. 19 Eq. 547 ; 32 L. T. 359 ; 23 W. R. 
466. 

By Assignee.] — In 1840 a railway company, 
by an instrument under seal, agreed to grant to 
G-. and P., their executors, administrators, or 
nominees, a lease of an hotel at one of their 
••stations for a term of ninety-nine years ; and it 
was agreed between the parties that Cl. and P. 
should have the occupation of the refreshment- 
rooms at the same station, subject to the same 
restrictions and provisions as related to the 
-carrying on the business of the hotel, both as 
regarded the quality and pi’ice of provisions and 
the management thereof. The lease of the hotel 
was executed ; it made no mention of the refresh- 
ment-rooms, which, however, were occupied by 
-G. and P. The plaintifi; was the assignee of 
‘G. and P. of tlie lease, and all their interest 
under the agTeement of 1840, and occupied the 
refreshment-rooms : — Held, that he was entitled 
to liave a deed executed by the company grant- 
ing him the occii})ation of the ref reshment-rooms, 
'Subject to the restrictions and provisions in the 
agreement mentioned. Elanaijan v. Q. IP. Ihj., 
.38 L. J., Ch. 117 ; L. R. 7 Eq.'llO. 

A director of a railway company had entered 
into an agreement with the company for the 
occupation bj- a tirin, of wlrich he was a member, 
of premises belonging to the companjq and had 
assigned his interest under the agreement to the 
plaintiff : — Held, tliat the plaintiff was in the 
.■same position as the director, and therefore could 
not maintain a bill for specific performance of 
the agreement. Ih. 

Contract must be clearly Proved.] — Entering 
into possession under a contract for a lease is 
;a part performance ; but the court will not 
-decree a specific performance, unless the terms 
of the contract are cleaily proved. Mortal v. 
Lyons, 8 Ir. Ch. R. 112. 

Therefore, where a tenant paid a fine and entered 
into possession, but did not claim a pei’formance 
-of the contract for a lease for thirteen years, 
and until after the death of the agent with whom 
the contract was said to have been made, during 
part of which time he ])aid an increased rent, 
anti there was evidence that the contract was for 
a tenancy from year to year, the court refused a 
specific performance. Jh. 

Lease tiot decreed upon expenditure in repairs 
and improvements, under an alleged agreement, 


proved by one witness, the answer containing a 
positive denial of the agreement, which denial 
was also confirmed by circumstances. Pilling v. 
Armltage, 12 Ves. 78 ; 8 R. R,. 295. 

Specific execution of a parol agreement, for a 
lease for three lives, proved by one witness, 
refused ; the answer, admitting an agreement 
for one life only, supported by the testimony of 
one witness, and not inconsistent with the evi- 
dence of part performance by plaintiff. Lindsay 

V. Lynch, 2 Sch. & Lef. 1 ; 9 R. R. 54. See also 
Mortimer v. Orchard, 2 Ves. Jun. 242. 

Agreement for Hew Lease — Continuing in 
Possession.] — Though a lessee for years on a 
pai'ol agreement and the credit of a promise of 
having a lease made to him continuous in posses- 
sion, yet it is within the Statute of Frauds, and 
equity will not enforce, especially if no improve- 
ments were made by him. Seagood v. Meale, 
Pre. Ch. 560. 

It is not a sufficient part performance to take 
a case out of the Statute of Frauds, that the 
plaintifi: to whom a verbal ju’omise of giving a 
lease for twenty -one years had been made, being 
tenant from year to year of the lands, had con- 
tinued in possession. Brennan v. Bolton, 2 Dr. & 
War. 349. 

A person occupied part of the business offices 
of a company as tenant from year to year. An 
agreement was entered into to grant him. a lease 
for twenty-one years of the premises which he 
occupied at the same rent and under the same 
conditions. The agreement did not comply with 
the Statute of Frauds : — Held, that a continued 
occupation of the same premises after the date 
of the agreement on the same terms and con- 
ditions as before did not entitle him to specific 
})Grfoimaiice of the agreement Brady, E,r parte, 
National Savings Banlt Association, In re, 15 

W. R. 753. 

By memorandum in writing, A. granted to B. 
a lease for tlie term of three years, and agreed, 
upon B. giving him notice in writing, within 
three months after the expiration of the lease, to 
grant him a new lease for a further term. At 
the expiration of the three years B. retained 
possession am.l applied to A. (but whether or not 
in writing did not appear) for a new lease, and 
the solicitors of A. and B. prepared a draft of the 
intended lease. In consequence of some dilfer- 
ence as to terms, R. refused to accept the lease. 
On bill filed by A. for specific performance : — 
Held, that B. having Iw his answer admitted the 
demand of a lease, but not having expressly set 
up the Statute of Frauds, was bound to accept a 
lease, .although his demand might no. have been 
in writing. Beutson v. Nicholson, 6 Jur. 620. 

iii. Payment of Bent. 

Increased Rent.] — A landlord having verbally 
agreed with his tenant to grant him a lease for 
twenty-one years at an increased rent, with the 
option of purchasing the freehold, died before 
the execution of the lease. BcLore his death the 
tenant had paid one quarter’s rent at the 
increased rate : — ^Held, that tins constituted a 
sufficient part performance of the agreement to 
take the case out of the Statute (.4; .frauds, and 
specific performance was deci’ced. Nnnn v. 
Falnan,U L. J., Ch. 140.; L. R. 1 Ch. 35; 11 
Jur, (N.S.) 868 ; 13 L. T. 343. 

F. was tenant to C., with a promise of a lease 
for twenty -one years, from September, 1851, to 
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eicpterolier, 1872, at the rent of Ul 16.9. After- agi 
wards G. entered F.’s name in his rent-book as exe 
tenant of 128 acres at 16.9. an acre, at the yearly m? 
rent of 102L S.v., less 4G for county cess— 98 L 8^. ren 
-Tenure thirty-one years from September, 18/2, pu. 
at rent of 16.9. per acre, allowed 4Z. for county am 
ee«s— 98? 8,s*.” To which was added the follow- wa 

in'cr\'emark ; tenure ceased September, 1872. poi 

yir. C, agreed to give a lease of thirty-one years ga 
at 1 G.S*. per acre, and to take the old rent for one pa 
year ending September, 1873, in consequence ot on 
failure of potato crop.” F. continued in posses- 
Sion, and paid the increased rent from September, 
1873. The entry in the rent-book was in Us 
handwriting. In an action after C.’s death by 
his son. as the owner of C.'s estate, against F. to 
enforce specilic peiformance of an .agreement to ot 
take a lease for thirty-one yeai‘s Held, that ag 
the continuance in \)Ossession ot F., and payment yt 
of the increased rent being upon the evidence m 
referable solely to the agreement of 1872, were \\ 
acts of part performance to take the case out ot ti 
the Statute of Frauds. JViniN F(/hmn (L.li. ti 
1 Cb. 35) followeil. Co/mer v. Fifzurrald, 11 L. b., | 

Ir. 106. , , ^ 

■\Vhcre a new letting at an alterc<l rent is made w 
to a tenant in possession under a pre-existing p 
tenaiicv, the payment by the tenant, and the - 
acoeihance by the landloid. of the altered rent, p 
if shewn to have been i)aid and accepted on foot t 
of the new tenancy, is a sufficient ])art perform- J 
ance to enable either party to sustain ,an action a 
for specilic performance of the contract for such c 
new tenancy. Ih. , . . ^ 

The payment of an increased rent, draining, t 
and ])lauting,doTie by the tenant in pursuance ol : 
a conclude r parol agrei'inent with his landlord . 
for a^ lease, are a siilhcient ])art pcrioiniance to 
take t lie ease out of tlie Statute of Frauds. ^ 
l/(nc(^ V. HcflL Ir. XL -1 Em- ' 

hut wliere the rent of neighbouring tenants ] 
had been increased at the same time as plain- ^ 
tili's, the sum expended on improvements was 
small, and such as a tenant from year to I'ear 
might have prudently expended, and the tenant 
had on different occasions given different versions 
of the agreement, the court, not being satished 
on the evidence that a concluded agreement had 
been proved, refused sjiecitic peiformance after 
the landlord’s death. Ih. 

When a parol agreement for a lease was 
entered into with the tenant of the lands, and 
for a niiinber of years after this agTeement he 
continued to hold the land at the rent stipulated 
by the terms of the agreement, which exceeded 
tiie former rent, a s'pecific performance was 
decreed against the other party. Bcmrt v. 
Goddard, Wall. Lyn. 347. 

A party entering into an agreement, which at 
the time" he cannot perform, must, on the bar 
being- removed, execute his agreement. I h. 

Amount not Specified.] — It was part of an 
agreement to purchase a farm that the vendor 
should, foi’ twelve years from the completion, be 
at libevt^M o require, at bis own expense, and the 
purchaser agreed to grant him a lease of the 
f n-in, at a rent to be estimated at a specified 
})ercentag (3 on the outlay in making the purchase. 
The vendor, just before the completion, wrote a 
letter to the 'purchaser, agreeing to pay the per- 
centage on the amount of the purchase-money 
(which had been already paid), but stating that 
the letter was a temporary thing until the com- 
pletion of the purcliase, and the execution of an 


agreement already prepared and intended to be 
executed. The agreement referred to had been 
inerrossed, and provided for the Payment r.f a 
rent calculated on the aggregate amount of the 
purchase-money and expenses of the purchase 
mrd of repairs, but left the amount in blank. It 
i was never signed, but the vendor remained in 
I possession, and paid rent calculated onthe aggre- 
Ue amount :-Held, that there was a sufficient 
part performance to exclude a detence founded 
on the Statute of Frauds, to a bill for specihc- 
performance of the agreement to tate a lease. 
Powell v. Lovegrove, 8 He G, M. & G. 3o/ ; 2 Jin. 
(N.S.) 791. 


Alleged Inadequacy.]— M., a tenant of L., was- 
offered a lease of certain lands, and a written 
i am-eement was produced for a term of thirty-one : 
years, at 38?. rent, and tendered to her tor sig- 
nature. M. objected to 38?. as a mistake for 33?. 

1 Whereupon L.’s agent said that M. should have 
1 the farm for 33?., and wrote a niemorandnm upon 
the ao:reement that M. said her rent ivas o3?. 

I M. then signed the agreement. She paid the 
j 33?. and continued in possession for six years, 
when L. commenced an action to enforce specific’ 
performance of the agreement at the rent ot 38?. : 
—Held, that there was a complete agreement, 
iiartly written and partly verbal, for a lease at 
the rent of 33?.; and that the circumstance _ ot 
M. being permitted to , continue in possession 
after the expiration of her lease, and the payment 
of rent by her at the agreed amount, constituted 
i)art performance sufficient to take the case out 
of the Statute of Frauds, and to entitle L. tO' 

^ a decree for specific ]ierformance. Lanyon v. 

I L. II. 13 Ir. 297. ^ 

) Under a marriage settlement tenant tor lire,, 
with remainder to his first and other sons by his- 
wife F., ill tail, with remainder to himself in fee,, 

5 had power to grant leases for ninety-nine years 
- in possession at the most improved rent under an- 
s indenture of lease to be executed -with certain 
r formalities. Twenty-eight years after the mar- 
t riage. the wife still living, and there being nO' 
s issue of the marriage, the husband gave a _ bond 
:1 conditioned for the granting a lease for ninety- 
d. nine years, at a rent of 20?. per annum, upon the 
T expiration of a subsisting lease. As soon as the 
subsisting lease determined, the obligee of the^ 
.s bond entered into possession, and for some years- 
d paid a rent of 20?. Held, notwithstanding some 

.e evidence of inadequacy in the rent, that thC' 
d representatives of the obligee were entitled to a. 
d decree for specific performance of the agreement 
LS contained in the bond. Butler v. Powys, 2 ColL. 
V. 156 ; 9 Jur. 959. 


iv. Other Acts. 

Execution of Bepairs.] — After an offer had. 
beeii made by a plaintiff to take a lease of a 
farm from the defendant, a draft was prepared 
by the defendant’s solicitors, and. approved of 
by the plaintiff with some alterations, and was 
afterwards altered by the defendant himself, 
and left by him with his solicitors, for the 
piir})Osc of "its being ascertained whether the 
plaintiff would agree to the alterations. On 
their submitting it to him, he agreed to the 
alterations, but "no agreement was signed. A 
part of the terms was that the plaintiff should 
execute certain repairs before the lease was- 
granied. The plaintiff was put into possession- 
by the direction of the defendant’s solicitors, and 
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executed some repairs : — Held, that, although 
the plaintiff might have been let into possession 
without authority from the defendant, there was 
a concluded agreement for a lease on the part of 
the defendant, and a sufficient part performance 
to take the case out of the Statute of Frauds, 
and a specific performance was decreed. SMlli- 
heer v. Jarvis^ 8 De G. M. & G-, 79. 


evidence that defendant had suffered wife to 
receive money from the plaintiff' in consideration 
of fines (he being Incapable of receiving them), 
and had written a letter to a third person 
acknowledging the demise, and stating that he 
was ready to make leases : — Held, sufficient to 
take case out of Statute of Frauds. Hartly v. 
Wintinmii, 1 Kidgw. L. &; S. 357. 


Building and Granting Leases.] — B., in con- 
sideration of a parol agreement with A. for a 
lease, pulled down houses, erected new ones, 
granted leases, received rents and acted as 
owner. A., when sick, bade B. get leases pre- 
pared from a precedent he gave him, and then 
died. Though this agreement was not in writing, 
yet it was so far materially executed on B.’s 
part, that it ought to be performed on the other, 
and so decreed. Lister v. Foxeroft^ Colies, P. C. 
108 ; Gilb. 4, 11. 

Equity will relieve in case of a fraud, although 
there be nothing in writing to charge the party. 
As if A. agrees with B., by parol, for a lease of 
ground, B. enters and builds, and then A. refuses 
to grant him a lease. On. a bill by B., to have 
this agreement executed, A. pleads the Statute 
of Frauds, the agreement being parol. The 
court overruled the plea, and afterwards decreed 
A. to perform the agi’cemcnt, and to |)ay the 
costs. Floyd v. JJucIdaoid, 2 Freem. 268, 
Tioyne's Ca'se^ 3 Go. 82. liutvlteds Case^ 1 
Eq. Abr. 21, pi. 9 ; 1 Eq. Abr. 20, i>l. 5. 8. P„ 
2 Freem. 285. S. P., 8a'vu(]e v. Foster, 9 Mod. 
38. 

Preparing Draft Lease.] — Decree for specific 
performance of agreement to grant a lease, of 
which only one |)art signed by })laintiff was 
found in possession of defendant, upon the 
circumstances, viz. possession, drafts, pre})ared 
and approved, and the execution deferred only 
till repai.rs conq)leted. An extension of the 
term according to a variation of the agreement, 
also in writing, was refused on the ground of 
want of consideration, llohson v. Collins, 7 
Ves. 130 ; 6 E. E. 92. 

Specific performance of a parol agreement to 
grant a lease enforced against the intended 
landlord, on the ground of i)art performance, 
and on evidence consisting of a memorandum 
by the landlord, the parol testimony of a witness 
present, and the draft of a lease prepared by the 
landlord’s steward, though the draft of the lease 
provided that the tenant should do an act for 
the landlord’s benefit, which was not mentioned 
in the landlord’s memorandum or the witness’s 
testimony. Observations on part performance 
as a ground for avoiding the operation of the 
Statute of Frauds. Shindy v. Joliif'e, 5 Myl. & C. 
167 ; 9 L. J., Ch. 95; 3 Jur. 1045. Eeversiiig 
9 Sirn. 41 3. 

Preparing Deed.] — Specific execution of a 
contract to grant a lease decreed, the contract 
having been performed in all respects save the 
execution of the lease; and time, if of the 
essence of the contract, not being the ground 
upon which the landlord refused out of court to 
execute the lease ; but without costs, because of 
the laches of the plaintiff' in asserting bis right. 
JBurho V. Smyth, 3 Jo. & Lat. 193 ; 9 Ir. Eq. E. 
135. ' : 


Keceiving Pines.]— On bill for specific per- 
formance of a parol agreement to let laiuis ; 



Change of Place of Business.] — The plaintiff 
removed his place of business to a house 
belonging to the defendant, his father-in-law, 
upon the faith, as he alleged, of a parol promise 
by the defendant that he should occupy the 
house rent-free during his life. Duiiiig the 
period of his occupation he spent various moneys 
in repairs, which were chiefly of the ordinary 
description, except the putting up a new stair- 
case, and a new roof to an outhouse. The defen- 
dant brought an ejectment, and the plaintiff 
filed a bill for relief : — Held, that the change of 
the plaintiff’s place of business did not constitute 
a suflicient consideration to support the parol 
agreement. Millard v, Ilarrey, 34 Beav. 237 ; 
10 iur. (N.S.) 1167 ; 13 W. E. 125. 

Held, also, that he was not entitled to any 
lien in respect of the moneys spent in repairs. 
Ih. 

The plaintiff’s wife, without his knowledge, 
asked the defendant to sell a field belonging to 
him. She paid the defendant 150Z., but he 
refused to sell the field, and nothing further was 
tlien. done. A short time afterwards the defen- 
dant let the plaintiff into possession, and the 
plaintiff’, without knowing of the transaction 
between the defen<lant and his wife, continued 
in possession for ten years, without paying any 
rent. During this time no interest upon the 
150/. was paid by the defendant : — Held, that 
there was sufficient evidence of a contract, and 
a decree was made for specific performance. Ih. 

Miscellaneous.] — Bill for specific performance 
of a parol agreement to grant a lease for twenty 
i years ; plea of the Statute of Frauds, and an 
answer denying that acts alleged as part per- 
formance were done in part performance : the 
plea was saved to the hearing with liberty to 
except ; Lord Chancellor inclining to the opinion 
that though the agreement is admitted, the 
statute may be used as a defence to the suit. 
Moore v. Edwards, 4 Ves. 23. 

Bill for specific performance of a parol agree- 
ment for a lease within the Statute of Frauds, 
charging possession taken under the agreement, 
and other acts of part performance. Flea of the 
statute, and answer, not denying the acts alleged 
as a part performance, but stating that, being 
advised he entered as tenant at will, he gave 
notice to quit. Flea overruled. Bowers v. 
Cator, 4 Ves. 91. 

Tenant for life agrees to grant a lease for lives 
renewable for ever, having a power to make such 
leases, and dies. The remainderman will be 
decreed to execute the contract, though he took 
his rfinainder as a purchaser for valuable eoii- 
sideration ; but if the contract were by parol, 
and partly performed, so as to take it out of the 
Statute of Frauds, though the tenant for life 
would have been decreed to execute it, yet it 
seems it cannot be enforced after his death 
against the remainderman. Lowry v. Buferhiy 
llr. Eq. E. 281. 

Specific perfoi-mance decreed of a parol agree- 
ment in part performed for surrendering a lease 
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and granting a new lease at a reduced rent, and therefore the execution of it could not be 
Tai-Ui' V. Smith, 1 Coll. 608. enforced either as an agreement for valuable 

III the month of May, 1843, a parol agreement consideration (which was the case made by the 
■was entered into between A. and B., for a bill) ( r as a gift. Courts of equity do not decree 
partnership between them, as to certain land specific performance of incomplete gifts, ihe 
intended to be used for building purposes, and a uncertainty Which the above memoiandum 
lease of it was afterwards executed by the lessor made in the agreement would ot itself make it 
to B. only, the lessor declining to grant a lease impossible to decree specific performance without 
to twn persons. Certain acts of ownership wei e paying the rent of 3501, f I’omjts date. CaMaghan 
exercised by A., shortly after the agreement was v. Callaghan, 8 Cl. & F. 374. And see o. 6., 4 
•entered into ; but afterwards A. permitted B. to Ir. Eq. K. 441. . ^ 

lay out his money in the erection of buildings A plaintiff by her bill alleged that an agiee- 
.ontheland, without interfering therewith. After ment to take a house had been entered into by 
a lapse of eighteen months A.’s solicitor applied the defendant, and charged that though no 
to B. to perform the agreement, which B. repu- formal note thereof was ever made, yet that the 
diated ; six months afterwards, A filed his bill same was proved and made out of the letters ot 
against B., seeking specific performance of the the defendimt and his agent, and that such letters 
agreement Held that the circumstances were were a sufficient note thereof. ^ A letter of the 
such as to exclude A. from insisting on the defendant’s was proved, containing an agreement 
specific performance of the agreement by B. ; to take the house, and give 50Z. more of premium, 
but, in the order dismissing the bill with costs, “provided I get the profit rent of the present 
directions wnre given to the master to disallow tenant.” Upon evidence aliunde, shewing what, 
the defendant the costs occasioned by his setting in fact, these wnrds meant, specific performance 
up the Statute of Frauds, and disputing the was decreed. SldunerY. McDouall, 2 
parol agreement and part performance thereof. 265 ; 17 L. J., Ch. 347 ; 12 Jur. 741. 

Coicelly. Watts, 2 Hall & IV. 224; 19 L. J.. | 

Ch, 455. I Lease for three Lives— Lives not named.] — 

And see also Contract. Specific performance decreed of an agreement 

for a lease for three lives unnamed. Kensington 
d. Defences. \(Lord,) v. Phillij)s, 5 Vow. 61: IG E. E. 96. 

. IMtzgerald J'leans, 2 Vr.S:M''a}. 29S. See also 

i. In^gneness and Incertainfg. Peniland v. Stohes, 2 Ball & B. 68. 

As to Rent, or Commencement or Duration of 

Term.]— Where on an agreement for a lease, the As to Subject-matter.]— A contract for a lease 
particular rent, coinmencement and duration of of “ coals, tkc., ’ or “ minerals,” is too ambiguous 
the lease are uncertaiii, or depend upon the to be carried out by this court. Price y. Cinffith^ 
jip])robation of a third person, a court of equity 1 De G. M. & Ct. 80 ; 21 L. J., Ch. 78 ; 15 Jur. 
wall direct proper issues to ascertain these several 1093. 

facts, before any specific performance of the con- A contract by the owmer of one undivided 
tract is decreed. Plunhet v. Kingdand (Lord), moiety of a colliery, for a lease of the wdiole 
1 Bro. P. C.322. ' colliery, will not (in the absence of fraud or 

An agreement betw'een members of a family to collusion) be decreed to be specifically carried 
grant lease from year to year at a fair annual out as to his own moiety, either with or without 
rent, for so long as" the lessee should choose : — compensation. Ih. 

Held, so vague and uncertain that the court Semble, in such case the parties wall be left to 
could not execute it. Thellnsson v. llcndeJsliaw damages at law. Ih, 

(Lord), 11 Jur. 29. Where terms for letting farms provided that 

P. being seised of an estate by lease for life, all materials required for buildings proposed to 
renewable for ever subject to a rent equal in be built, or that might thereafter be built, should 
amoiuit to a rent which a sub-tenant paid him be led at the expense of the tenant ; that the 
for part of the estate, agreed in waiting to let landlord should drain, the tenant leading tiles ; 
the other part in his owm possession to D., his that gates, buildings, “ kc.,” should be left in 
brother, for the lives of D. jmd twa*) others, and repair by the tenant, the landlord finding new 
the life of the survivor, free from rent and assess- gates when required ; that the landlord reserved 
meiits during B.’s life, to be subject to a rent of to himself all customary rights and reservations, 
350Z. during the other lives or life surviving D. : such as liberty to cut and plant timber, search 
leases to be executed at the request of either for and w^ork mines or minerals, “ &c.,” allowing 
party. A memorandum wns added of the same the tenant for any reasonable damages : — ^Held, 
date, signed by both parties, stating “rent to be that these stipulations did not render the agree- 
payable half-yearly, every 1st of May and 1st of ment uncertain, so as to be incapable of being 
^November henceforwaird.” Prior to the agree- enforced specifically. Parker v. Taswell, 2 
ment, D. being elected member of parliament for De G-. ck J. 559; 27 L. J., Ch. 812; 4 Jur. 
a city, wns required to take the members’ quali- (N.S.) lOOG ; 6 W. E. 608. 

fication oath ; and a petition was threatened Where an agreement for a lease of mineral 
against his return for wnnt of qualification, but property did not clearly define the mineral area 
wjis a])andoned at the date of the agreement, to be comprised in the lease, the court refused, at 
[*. tiled intestate, wathout executing a lease or the instance of the prtqrosed lessee, to decree 
],)arting with possession: — Held, by the lords specific performance of the agreement. Lancaster 
(afiirniing a decree, dismissing a bill filed by D. Pc Trafford, 31 L. J., Ch. 554 ; 8 Jur. (N.S.) 
agnin^t P.’s heir-at-law for specific performance), 873 ; 7 L.' T. 40 ; 10 W. E. 474. 
that the circumstances and evidence shewed that A plaintiff, under the power reserved to him in 
the object of the agreement was to give D. a the agreement, had w’-orked the mine on trial, 
qualification for parliament, that no interest in and expended a considerable sum in so doing, 
the property passed, and that the parties never The defendant had refused to agree to the limits 
intended that the agreement should be executed, of the mineral area being fixed, because he con- 
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sidered it a part of the agreement that the 
plaintiff should associate with himself some 
responsible person to work the mine, and give 
security for the performance of the covenants in 
the lease, which the plaintiff neglected to do. 
Ihe court, therefore, refused to direct an inquiry 
as to^ the amount expended by the plaintiff in 
working the mine, and dismissed the bill, but 
without costs. Ih. 

A. , by contract in writing, agreed with B. to 
take a lease of “ those two seams of coal, known 
as the two-feet coal and the three-feet coal, lying 
under lands hereafter to be defined in the Bank 
End estate,” and B. agreed to let to A. ‘‘the 
before-mentioned seams of coal” Held, that 
the contract was sufficiently definite to enforce, 
and that the true construction of it was, that the 
boundaries of the estate, which consisted of about 
twenty-seven acres, were to be thereafter defined. 
Meyioood v. Cope, 25 Beav. 140 ; 27 L. J., Ch. 
468 ; 4 Jur. (n.S.) 227 ; 6 W. E. 304. 

Exception.] — An incumbent agreed to 

grant, at a future period, a lease of his glebe, 
containing about 437 acres, “ except thirty-seven 
acres thereof,” which were not specified : — Held, 
that the contract was not void for uncertainty^ 
Jenlilm v. Green, 27 Beav. 437 ; 28 L. J., Oh. 817 ; 
5 Jur. (n.s.) 304. 

As to Eepairs to he Executed hy Tenant,] — 

See Baumann v. James, ante, col. 739. 

Condition.]— The defendant by letter offered 
to take a lease of the plaintiff's house for a certain 
terni, at a specified rent, “ if put into thorough 
repair,” stating also, “ the drawing-rooms we 
should require to be handsomely decorated 
according to the present style. Paint is required 
both inside and outside, although perhaps for 
some parts one coat might be sufficient.” The 
plaintiff wrote fo accet)t the offer : — Held, that 
the conditions as to repairs and decorations made 
the agreement too uncertain for the court to 
enforce. Taylor v. Portlnyton, 7 De G. M. & G. 
328 ; 1 Jur. (N.S.) 1057 ; 3 Eq. E. 781. 

A lessee of an hotel from a company applied 
for a renewal of his lease, on the understanding 
that he would spend money on improvements. 
A meeting of the company, informally convened, 
agreed to grant the renewed lease, and the lessee 
continued in possession, and expended money on 
improvements : — Held, that the agreement could 
not be enforced, as the lessee’s undertaking to 
improve the premises was a material part of the 
arrangement, and was too uncertain to be inserted 
as a covenant in the lease. Gardner v. Foolis, 
15 W. E. 388. 

B. agreed with C. to take a lease of a house 
which C. was building when it was “ complete, 
finished and fit for habitation.” B. took possession, 
but afterwards found various objections to it, 
contending that it was not proi)erly finished. 
The matter being referred to an expert, he 
reported that, altliough there might be some 
objections, yet the house was “ complete, finished 
and fit for habitation.” A decree for a specific 
performance of the agreement was granted. 
Fmdlmer -y. Llewellyn, L. T. 251 ; 11 W. E. 
1055. Affirmed, 9 L. T. 557 ; 12 W. E. 193— 
L.JJ. 

Bill for specific performance of an agreement 
to renew a lease, dismissed, the agreement being 
too vague and uncertain to be executed by the 
court. Price v. Assheton, 1 Y. & Coil. 441. 


WMch of Two similar Papers.] — One of two 
tenants in common entered into a negotiation for 
a lease, and wrote a letter stating his willingness 
to grant a lease on the terms of a paper referred 
to in the letter. There were two papers, each of 
y^hich, in some respects, answered the description 
in the letter. In a suit, by the proposed lessee,, 
for specific performance as to the moiety belong- 
ing to the tenant in common who had written 
the letter : — Held, that the paper to which the- 
letter referred was not sufficiently identified. 
Price V. Griffith, 1 De G. M. & G. 80 ; 21 L. J.,. 
Ch. 78 ; 15 Jur. 1093. 

ii. Inadequac7j of Consideration. 

Inadequacy of value is not an objection to- 
decreeing specific performance, unless the in- 
adequacy is so great as to prove fraud, or that 
the parties could not have intended to execute: 
the contract. Callayhan v. Callaqlian, 8 Cl. & F. 
374. See 4 Ir. Eq. E. 441. 

Valuable.] — Specific execution was decreed 
of the following contract for a lease : “From 
the love and affection I have for you as my 
first cousin, I now promise and engage to 
you, your heirs, or assigns, during my natural 
life, in reversion, the farm of C., as now in your 
actual possession, at IZ. "Is. ^3d. per acre, as now 
paid and payable by you.” 3/oore v. Crofton, 
3 Jo. A Lat. 438 ; 9 Ir. Eq. E. 344. 

The continuance of the rent which was reserved 
by the former lease is a valuable consideration for 
the promise to grant the lease in reversion. Ih. 

An engagement by a landlord with an im- 
proving tenant is not to be considered as merely 
voluntary. Pidmer v. Hamilton, 2 Eidgw. P. 0., 
549. And see Crop v. Norton, 2 Atk. 74 ; 9 Mod. 
233 ; Barnard. 179. 

Lease by Charity.] — A lease by charity for 
ninety-nine years of a charity farm, as a hus- 
bandry lease, cannot stand, without proof of con- 
sideration shewing that it is fair and reasonable, 
and for the benefit of the charity. Att.-Gen. v. 
Owen, 10 Yes. 555. 

Duty of Lessee.] — A lessee, taking an unusual 
lease, is bound to see that the consideration is- 
fully stated on the face of the instrument. 
Keating v. Keating, LI. A G. t. Sugd. 133. 

iii. Alistahe. 

Omission of Term.]— Party held entitled to- 
resist a suit for specific performance of an agree- 
ment to let a public-house, by proving that he 
had made a mistake in his letter of offer. Wood 
V. SeaB/i, 2 K. & J. 33 ; 1 Jur. (N.S.) 1107 ; 4 
VV. E. 31. 

Held, that such mistake was well proved, by 
shewing that the defendant had previously to 
writing this letter to the plaintiff’s, offered the 
premises to other brewers upon terms which 
included the stipulation which he stated had 
been omitted in such letter by mistake ; because 
such previous offer must be taken to be the offer 
which he had stated in such letter that he was 
giving to the applicants in rotation. Ih. 

Held, also, that want of memory and inaccuracy 
on the part of the defendant only aff'oeted the 
credibility of his evidence, and did not prejudice 
his right to relief, as the mistake was clearly 
proved by other evidence. Ih. 

Where a material ingredient in the terms of a 
contract has been omitted, equity considering it 
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as onlyresting in treaty will not toee a specific 
execution. Bayly v. Tyrrell, 2 Ball & B. 363 , an 

12li. B.99. , “■ 

Althonsh specific performance of an agreement wj 
may not" be enforced against a defendant who on 
rea'sonably misunderstood its terms, a mere case ha 
of inadyertent omission to propose an intended ex 
term is different ; and therefore, where an occu- pi 
pant of land under an expiring tenancy had 
;alwa 3 '’s paid the tithe rent-charge, and^ mt 

wards entered into a written agreement with the ^ 
landlord for a lease at the old rent, hut without 
any stipulation being introduced as to the tithe • 
rent-charge Held, that the landlord could not 
■ insist on smch a stipulation being inserted as a 
•condition of specific performance being enforced a 
ao-ainst him. Parlier v. Tasioell, 2 Be G-. & J. ^ 
559; 27 L. J., Ch. 812; 4 Jur. (K.S.) 1006 ; 6 
W. E. 608. 

As to Extent of Premises.] — ^Where a tender p 
-for a lease of a farm was accepted under the mis- ii 
taken impression that the quantity of land J 
inserted therein by the person making the 
tender was the same as that intended to be let, 
and it was subsequently discovered that the 
quantity of land inserted in the accepted tender 1 
was of larger amount than was intended to be " 
let Hekl that as the mistake was one which i 
related to quantity only, it did not touch the 
essential terms of the contract, and that specific ^ 
perfonnaiice could be granted with an abatement. ^ 
MoKenzie k! , Jlrttlieth, 47 L, J., Ch. 231 ; / Ch. D. ^ 
(675 ; 38 L. T. 171 ; 26 W. E. 189. ' 

Contract by a railway company to grant a 
lease of the whole of a house No. 1, and part of ' 
;a house No. 2 :-~Held, that part of the house ^ 
No. 1 being evidently intended to be retained by 
the company, only that other part of it desig- 
nated in a plan was meant to be included in the 
lease, and a bill to compel a lease of the whole 
house dismissed. jriclKirds v. JS orth Bonclun By-, 
20 W. E. 194. 

Agreement not according to Intention of 
Principal.] — It was held a ground for refusing 
specific performance of an agreement by defen- 
dant’s ngent to grant a lease, that such agreement 
was not, in regard to some restrictions on a par- 
ticular sort of building, in conformity with the 
defendant’s intentions, which intentions be had 
communicated to his agent, if he had authorised 
him at all, which was doubtful. IleUham v. 
Lirnyley, 1 Y. & G., C. C. 175. 

iv. MUrepresentation or Concealment, 

Misrepresentation,] — Bill for specific perform- 
ance of an agreement to take a lease of a lime- 
stone <iuaiTyT In the course of the treaty the 
plaintiff had represented that the limestone was 
of a certain quality ; the fact being that a 
quarry in the immediate neighbourhood had been 
woi'ked, and the stone ascertained not to be of 
the spL*cified quality. The result of this trial 
was not known to either party, but might have 
lieen ascertained on inquiry; and it appeared 
that tlie |)laintiff had no knowledge of the quality 
. of t he ii mestone. The defendant afterwards, and 
befou', signing the agreement, made a cursory 
ins])Cction of the old quarry, and satisfied himself 
that, the stone was limestone, but ascertained 
nothing as to its quality Held, that the mis - 
a-epresentatioii ^vas a bar to a decree for specific 
performance, dllgyi ns v, SameU^ 2 John. & H. 
460 ; 7 L. T. 240. ' 


Where a house was described as substantial 
and convenient, and having five bedrooms ; on a 
bill for specific performance Held, that tnis 
was no misdescription, although the house was 
out of repair, and the wall in some places only 
half-brick thick, and some of the bedrooms 
extremely small inner ^■OOtns,_ and without me- 
places. Mnso 7 iY. Smart, 2 Giff. lol ; 2 L. T. 307. 

I Suppressing Pact.]— Specific performance of 
an agreement for a lease, in consideration of the 
surrender of an old lease, refused, the tenant 
suppressing that the life on which the old lease 
depended was, when the agreement was signed, 
in extremis ; and as the new lease would, under 
a power of leasing, at the highest rent, be 
the surrender of the old lease forming part of 
the consideration. Bllard v. Llandajjr {Lord), 
1 Ball & B. 241 ; 12 E. E. 23. 

Equity will not direct a lease, void pnider a 
power, to be executed, as it would not bind the 
inheritance, and might embarrass reniaindeiinan. 
II)., 251. 


Eeticence— Uninformed Party.] — There being 
no fiduciary relation between a vendor and a 
purchaser, the purchaser is not bound to disclose 
any fact exclusively wdthin his knowledge which 
might be expected to influence the price of the 
subject to be sold. Bimple reticence does not 
amount to legal fraud, but a word or a gesture 
intended to induce the vendor to believe in the 
existence of a non-existing fact, which might 
influence the price of the subject to be sold, 
would be a sufficient ground for a court of 
equity to refuse a decree of specific performance ; 
and so, a fortiori, would any contrivance on the 
part of the purchaser, better informed than the 
vendor as to value, to hurry the vendor into an 
agreement without giving him an opportunity of 
being fullv informed on that subject, or piking 
advice as to the terms of the bargain. Walters 
V. ^loryan, 3 Be G. F. & J. 718 : 4 L. T. 7o8. 

Where, therefore, an intended lessor and lessee 
I of minerals were in the above position as to 
; knowdedge, and the intended lessee brought to 
• the lessor a lease ready prepared, without previous 
; negotiation as to the details of it, and induced 

■ the latter to sign it, saying that he might trust 
J to the proposedlessee for making a fair allowance 
I if the minerals turned out more valuable than 
I was supposed ; — Held, that a bill for specific per- 
. formance by the intended lessee, offering to make 

a fair extra allowance, could not be sustained, 
and its dismissal was confirmed on appeal. It. 

Unfairness.]— A bill for specific performance 

■ of an agreement for a lease signed by the grantor 

■ only, and contrary to his leasing power, of wdiieh 
^ the plaintiff had notice afterwards, amended, 

^ praying an execution of the agreement for the 
^ life of the grantor, without requiring conipensa- 
l tion for thc^ difference of interest, dismissed, the 
\ case proved for the plaintiff creating doubts and 
^ suspicions of the fairness of the transactions. 

T O'llourhe v. Percival, 2 Ball & B. 58 ; 12 E. E. 68. 
1 ' , ■ 

f V. Illegality. 

y When the plain intent of an agreement is 
f unobjectionable, this court will decree specific 
d performance of it according to such intent, 
5 - though in its terms the agreement was contrary 
c to a statute ; thus an agreement for a lease with 
L a covenant by the tenant to pay all composition 
I for tithes, entered into after the 2 &: 3 Will. 4, 
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'C. 1 19, will be enforced by decreeing a lease to 
be executed, reserving a rent compounded of the 
rmir agreed upon, and the rent-charge in lieu of 
tithes, where such is the intention of the parties. 
Daly V. Duyyan, 1 Ir. Eq. K. 311. b. P., Davies 
T. mt07i, 4 Ir. Eq. R. 612 ; 2 Dr. & War. 225 ; 
Carolan v. Brahazori, 9 Ir. Eq. 124 : 3 Jo. & Lat. 
. 200 . 

-vi. Hardship. 

Extensive Repairs Kecessary.]— -A tenant 
under an agreement to take a lease of a house, 
then unfinished, but which the lessor agreed to 
■finish, is not bound to accept it if the house, 
upon a competent survey, is found defective, and 
finished in such a manner that it is likely to 
subject the tenant under the covenant to repair, 
to an unusually large annual outlay to maintain 
it. Tlldesley ^. Clarhsoa, 30 Beav. 419 ; 31 L. J., 
Ch. 362 ; 8 Jur. (n-.S.) 163 ; 6 L. T. 98 ; 10 W. R. 
;328. 

Specific performance of an agreement to take 
.a lease decreed, where the defendant, knowing 
that the premises were greatly out of repair, 
:stipulatecl for certain specific repairs, which 
■were done accordingly, but took possession after 
being warned that much more extensive repairs 
were required, and it turned out on examination, 
.after he had taken possession, that it was neces- 
sary to take do’^wi and rebuild a wall at great 
■expense. Cook v. Waugh, 2 Gifi:. 201 : 6 Jur. 
{N.S.) 596 ; 8 W. R. 458.‘ 

Rent unfairly Fixed by ITnipire.]-— Two parties 
treating for a lease, agreed that the amount of 
rent should be fixed by two arbitrators, with 
power to call in an umpire, whose decision, with 
that of one of the arbitrators, should determine 
the rent. The umpire being chosen, he and the 
arbitrator for the lessee fixed the rent, the 
former stating as the ground of his decision, 
that the lessee had agreed wfith the arbitrators 
to lay out a large sura upon the premises, but 
which agreement the lessor had no power to 
enforce. The arbitrator, too, made his valuation 
at the instigation of the lessee’s 'wife Held, 
that in these circumstances a specific perform- 
ought not to;, be granted. Ch iehester v. M'lntyre, 
1 Dow (N.s.) 460 ; 4 Eli. (n.S.) 78. 

Interfering with Enj oyment. ]— Bill for specific 
performance dismissed with costs, where the 
agreement had been procured by the plaintifi: 
under circumstances of great suspicion. A., B. 
and 0. being jointly interested in certain pro- 
perty, A. contracts with B. to take a lease of the 
•wdiole of it ; and the contract expresses that B. 
is to be bound by the contract, only so far as it 
is to be performed by him, but that A. is to be 
answerable to B., even for what is to be done by 
G, : — Held, that B. will not be precluded from 
enforcing the contract against A., by the circum- 
stance that C. has taken proceedings in a court 
of equity, which dei)rive A. of that possession 
and enjoyment of the property, the subject of 
the contract, which it wais the purport of the 
contract to give him ; nor by the circumstance 
that B., A. having declared his resolution not to 
perform tlie agreement, has supported C. in some 
of the applications wdiich he has made, tending 
to interfere with A.’s enjoyment and possession 

of the property. y. Ogden, 5 L. J. (O.S.) 

Ch. 104. 

Suh-Lease —Expiration of Time for obtaining 
Consent of Superior Landlord — Liquidated 



Damages.] — An agreement for an under-lease 
contained a covenant by the lessee with the 
intended under-lessees that, if the lessors shouhl 
refuse to grant a licence to him to underlet to 
them, or in case such licence should not be 
obtained before the 24th of June, 1864, the lessee 
should pay to the under-lessees 1,OOOZ. as liqui- 
dated damages : — Held, that this clause did not 
give the lessee a right to abstain from applying 
for a licence, and to pay the penalty in lieu of 
granting the lease ; and specific performance 
was decreed, although the time specified for 
obtaining the licence had, in consequence of his 
not having applied for it, expired. Long v. 
Bo wring, SIS Beav. 585 ; 10 Jur. (N.S.) 668 ; 10 
L. T. 683 ; 12 W. R. 972. 

vii. Failure of Condition. 

Approval of Plans.] — A. agreed to grant a lease 
to B. as soon as B. should have built a house, 
with the necessary outbuildings on the land, of 
the value of 1,400/. at the least, “according to a 
plan to be submitted to and approved by A.” 
B. agreed to build, and take the lease. No" plan 
had been approved of : — Held, that no decree 
could be made for specific i)erformance. Brace 
V. Wchncrt. 25 Beav. 348 : 27 L. J., Ch. 572 ; 4 
Jur (N.s.) 549 ; 6 W. R. 425. 

Qumre, whether, in the absence of the condition 
as to approval, specific performance would have 
been decreed. Ih. 

See also Cuhitt v. Smith, 10 Jur. (n.>s.) 1123 ; 
11 L. T. 289. 

Formation of Company.]— -A lessee wrote to 
his lessor offering to surrender his lease and to 
taive a fresh lease for twenty-one years to a 
nominee, or to a company which he intended to 
form, at an increased rent, but otherwise on the 
same terms as the existing lease ; and by a sub- 
sequent letter offered to instruct his solicitor to 
prepare a draft lease. The lessor telegraphed to 
liirn in reply to get the lease prepared. After- 
wards correspondence took place between the 
solicitors as to the form of the lease, and the 
lessee’s solicitor prepared a formal agreement. 
Differences having arisen, the lessor refused to 
grant the lease, and the lessee brought an action 
I for specific performance of the agreement to 
grant a lease and for damages. No company 
had been formed and no nominee appointed by 
the plaintifi before the trial of the action : — 
Held, that assuming that there was a binding 
agreement for a lease, the formation of a coin- 
pany or appointment of a nominee was a con- 
dition precedent, and that the plaintifi could 
not maintain an action for specific performance 
of the contract, as he had not performed the 
condition. Williams v. Briseoe, 22 Ch. D. 441 : 
48 D. T. 198 ; 31 W. R. 907— C. A. 

But held, also, on the construction of the 
correspondence, that there was no binding agree- 
ment between the parties, and therefore the 
action entirely failed. Ih. 

Nou-fulfilmeut of Promise — Acquiescence.] — 

When the subject of contract was an agreement 
to take the lease of a house, and the proposed 
tenant went into possession at oiice, and occui:»ied 
for two years, but, while continuing in occupa- 
tion, from time to time called on the landlord to 
fulfil promises which the tenant alleged to liave 
been the inducement for the contract, and paid 
rent, but always paid it under protest : — Held, 
that these circumstances did not amount to such 



m 




767 LANDLOED AND --Agreements for Leases. 76B 

acquiescence as to prevent the tenant from A bill was filed for specific performance of a 
ultimatelv refusing to yierform the contract, but contract to grant a lease of p'eniises. The defeu- 
that the payments were to be treated as merely dant was unable to f 

made in respect of the actual use and occupation, and oftered previously to filing the bill to r elease 
and in no other character. Zamare v. Ziofo^i, the plamtifi, and 

4 0 T T p-j, «>Ao • T. R (j TI T/ 414 ‘ 22 W. H- 49. ot the repairs which he had done , the plaiiitifii 
"'h;hs the ownh oitleW:onwhichhe claimed, however to be paid fr costs and 
was about to erect buildings; B. wished to have expenses incurred by him m ami about eutei.- 
oellars there for wine vaults. A. promised that ing into pe contract, and foi othei damage 
they should be made dry, hut would not introduce sustained by him. btuart, \ .-G., on account of 
that promise into the written agreement. B., the ofier that had been made 
however, confiding in the promise, signed the institution of the suit, oideied the plain tiJf tO' 
aaTeement, bv which he undertook to accept pay the costs, and directed an inynry as to me 
iiom A. a lease of the vaults for a certain term, expenses incun^ecl in respect of _ the repairs only 
and at a certain rent. B. was to pay down lOOL, On appeal :~-Held, that the plamtifi was entitled 
and was to pay another 100?. on the execution of to an additional inquiry, as to the costs and 
the lea^e B‘paid the first 100/., and, for his expenses incurred by him up to filing the bill ; 
own convenience, before the day fixed, took and that the plaintifi ought to have proceeded at 
possession of the vaults, and placed therein a law for damages by reason of the Breach ot the 
lar'^e quantity of wine, but soon complained contract ; that, as a reasonable ofier had^ been 
that the vaults had not been made dry. These made to the plaintifi before the institution of 
complaints he constantly renewed, and every the suit, he was properly directed to pay the 
time he paid the rent paid it under protest ; and, costs. Bauman v. MattlteiOH^ 4 L. T. 783 — L. C. 
finallv, after more than two years’ actual occupa- ... ^ / 

tion of the cellars, refused to sign the lease, on Action hy Lessor.]— A lessee entered into an 
the ground that the cellars had not been made agreement to let a part of the premises to the 
fit for his occupation, and he did not pay the defendant, with the option of taking a lease tor 
second sum of 100/., but removed his stock of twenty-one years. The defendant subsequently 
wines to another place. On a bifi for specific discovered that the lessee’s own lease was for 
performance, the court granted a decree against twenty-one years and a quarter, and that the 
B., but accompanied it ' with a direction that covenants were such as to prevent him from grant- 
there slioiild be an inquiry whether a certain ing the proposed lease. After some negotiations 
thing suggested by B. in the course of the long he broke ofi the contract. Bill for the specific 
correspondence between the parties, but neglected performance dismissed with costs, although the 
by A., should not be done:— Held, that the decree lessee was able, before the hearing of the cause, 
ill this form was erroneous. 11k ' to grant thejease on the terms of the agreement., 

Held, also, that the taking possession of the Bor rev v. Zarli^ 11 Jur. (N.S.) 789 ; 14 W. R. b. 
vaults, and the payment of tlie rent, which 

pajunent must be attributed to the actual use ix. Defect in Lemor's Title. 

and occupation of the premises, did not prevent x i i „ 

B. fioin Getting up as n, defence the non-perfonn- , g Pgty agrees to let an estate and files a 

anceof the prom se which bad been the induce- bill for the si«o.ho pertormance of the agree- 

inent to the ‘contract. Ih. °’“t, it will be dismissed, with costs, if in the 

Held, also, that as there had been delay on g the suit, it .should appear that the 

both sides, though the plaintiff’s hill ought to be ^ detective title , even 

dismissed,'itmustbe dismissed without costs. Ih. ggSg objections, on winch the refusal to 

take the lease was grounded, were frivolous and 
Disclaimer of Part— Separable Conditions.]— untenable. Ba.sluumh v. P]iMi])s, 29 L. J., Oh. 
When the conditions of an agreement between 380 ; 6 Jur. (K.S.) 363 ; 1 L. T. 288. 
landlord and builder, whereby the landlord agrees Where it appears from the bill that the plain- 
to grant leases of successive plots of land as the tifi is unable, from causes which he cannot 
houses upon each of them are built to a certain control, to make a good title, a demurrer will be 
stage, are by the terms of the contract separable, allowed, and the plaintifi’ will not be permitted 
there is no rule of equity to prevent them from to bring the cause to a hearing on the chance 
being separately enforced by way of specific that he may by that time, or before certificate, 
performance. Therefore, where the assignee of be enabled to sue the defendant. Beeves y. 
the builder’s interest had completed the houses Qreeimiclh Tamving Co., 2 Hem. & M. 54. 
upon some only of the plots agreed to be built An agreement by the vendors to let to the 
upon : — Held, upon a bill for specific perform- vendees, for the term of sixty-one years, the 
ance, that he was entitled to the leases of those premises then occupied by the vendors, ‘‘ as held 
plots, even though disclaiming all interest in the under A, B.,” does not absolve the vendors from 
remaining plots. WiUdnson v. Clements, 42 L. J., the duty of proving the title of their lessor, A. B. 
Ch. 38 ; L. R. 8 Ch. 96 ; 27 L. T. 834 ; 21 W. R. 90. And on its appearing that A. B. was himself only 

a lessee for three lives, with a covenant for 


viii. InaMlity of Lessor to Grant Lease. perpetual renewal : — Held, that the vendors 
Action by Lessee.]— Contract for a lease con- could not make a good title to grant a lease for 
ditional on the lessor’s ability to grant it. A bill a term of sixty-one years. Held, also, that the 
for specific performance by the lessee is premature fact of other premises (besides those proposed to 
if filed before he can shew that the lesser is able Be let to the vendors) being comprised in the 
to grant the lease. AhljoU v. Blair, 8 W. R. 672. lease to A. B. was a fatal oBjection to the title. 

But the lessor’s acceptauce of a deposit on a Leathern y. Allen, 1 Ir. Ch. R. 683. 
premium for the lease, and subseqrient interest 

on the balance, sufficiently removes the condi- , Lease by Tenant for Life — Covenant not 
tion, so as to entitle the lessee to file a bill, and binding Successors.] — Agreement to grant a 
is so far an estoppel. Ih. lease for twenty-one years of a house in H. 
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place, accoiding to proposals, by which it was 
stipulated that the lease should contain a cove- 
nant by the lessor not to let land near H, place 
for the purpose of making or burning bricks ; 
and that the lease should be in the form of one 
to be inspected at the office of the lessors solici- 
tor. The form of lease referred to contained a 
covenant by the lessor not to let land near H. 
place for the purpose of making or burning 
bricks, during the term of twenty-one years, if 
the lessor should so long live ; and it turned out, 
on inspection of the abstract of the lessor’s title, 
that the lessor was only tenant for life of land 
near H. place, and unable to bind his successors 
in the ownership by the covenant not to let : — 
Held, on exception to the Master’s report (find- 
ing in favour of the plaintifl-’s title to grant the 
lease in a suit by the lessor for specific perform- 
ance), that this fact, in the circumstances of the 
case, formed no ground for resisting the perform- 
ance of the contract. Daives v. Betts ^ 12 Jur. 709. 

Release of Mortgage Charge — Trust for 

unborn Children.] — The plaintifi: was tenant for 
life in possession, with power of leasing, of 
certain premises, subject to a mortgage charge 
in trustees. The trusts of the mortgage were 
for the plaintifi: and wife, for their respective 
lives, with remainder to their unborn children. 
To enable the plaintitf to grant a lease of 
a portion of the property in mortgage, the 
trustees and the plaintifi and the wife (as 
cestuis que trustent) joined in releasing that 
j)ortion from the moi;tgage ; and tlie plaintifi 
thereupon agreed to grant a beneficial lease, 
under the power, of such portion to the defen- 
dant, Upon an objection being taken, in a suit 
for specific performance, to the title to grant a 
lease, on the ground that the release of the 
mortgage would be inoperative as against the 
wife and ulterior cestuis que trustent : — Held, 
that whether this was or was not a breach of 
trust on the part of the trustees (there being 
no legal title by which the position of the lessee 
could be affected), a court of equity would, 
under no circumstances, interfere with the title 
of the lessee, and that, therefore, the objection | 
could not be supported. It. 

Waiver of Right to call for Title.] — By an 
agreement of the 12th November, 1853, S. 
agreed to take leases of two houses from 
Christmas following, but to enter into possession 
of the premises on the 21st November. The 
agreement contained no stipulation as to investi- 
gation of title or delivery of abstract. The 
fixtures w'ere to be taken by G-. S. at a valuation. 
Ct. S. on the 12th November took possession of 
part and on the 21st November took possession 
of the remaining part of the premises. On the 
25th November G. S. requested the lessor’s 
solicitors to deter the preparation of the leases, 
“ as he had a prospect of finding a partner, who 
he thought should be included tborein.” On the 
l(.)th Heceinber drafts of the leases were sent to 
G. 8. for ])erusal, mill on the ISth January, 1854-, 
lie was I’cquestcd to return them approved. On 
the HItli. Mai'cli G. S.’s solicitor, for the first 
time, I’Oi [nested tlie lessor’s solicitors to furnish 
him with an abstract of title, which being re- 
fused, G. S. (lecliiied to complete the contract, 
and lie gave notice that he should give up 
possession of the premises on the 31st March. 
Whilst in possession, G. S. had, inter alia, adver- 
tised, the pi-cmises to be let, with immediate 
possession, and had been assessed to and had 


paid rates and taxes. Upon a claim for specific 
performance of the agreement ; — Held, that 
G. S. had by his conduct waived his right to call 
upon the lessor for an investigation of the title, 
and that the agreement be specifically per- 
formed : — ^Held, also, that the lessor was entitled 
to recover the amount of rent due, and the 
amount of the valuation of the fixtures. Simpsim 
V. Sadd, 23 L. J., Ch. S73 ; IS Jur. 938 ; 2 W. 11. 
578. Affirmed, 3 Eq. R. 2G3 ; 1 Jur. (k.S.) 457 ; 

3 W. R. US— L. C. 

^ Disclosure of Defect during Proceedings. ] 

— In a suit for the specific performance of an 
agreement to accept a lease, the court, consider- 
ing the defendant (the intended lessee), by his 
conduct, to have waived all objections to the 
vendor’s title, decreed a specific peiformance of 
the agreement, and referred it to the Master to 
settle the lease. In settling the lease, it became 
necessary, for identifying the premises, to pro- 
duce before the Master the original lease under 
which the plaintifi was entitled to the property, 
from which lease it appeared that the property 
ill question was held, with other property, at one 
entire rent, and under some special covenants, 
no provision with respect to which was made in 
the agreement between the plaintiff and the 
defendant. On the hearing for further directions, 
these facts being brought before the court in the 
shape of exceptions to the report : — Held, that 
though the defendant had, by his conduct, 
waived his right to the production of the lessor’s 
title, yet, as, in the course of the proceedings, it 
had become necessary to produce that title, and 
that production shewed that a sufficient lease 
could not be made to the defendant according to 
the agreement, the court would not enforce a 
specific performance, and the bill was dismissed, 
but without costs. Wiirren v. BJekardsuu, 
Younge, 1. 

X. PossilnUty of Forfeiture. 

A lease of a theatre, with a covenant for 
renewal, contained a proviso that the lessee 
I should not let any box, with the exception of 
forty-one specified boxes, for more than the 
season, or than from year to year. On assign- 
ment of the term, the assignor reserved the right 
for himself and his nominees, during the existing 
or any renewed lease, to occup^^ box No. 124, not 
being one of the excepted boxes. On a renewal 
being obtained, a similar covenant as to forty- 
one boxes was inserted in the renewed lease, but 
they were not specified. The lessee, under the 
renewed lease, obtained the renewal by means of 
the covenant in the old lease, and with notice of 
the reservation as to box No. 124. He granted 
long leases of forty-one boxes, exclusively of 
No. 124 : — Held, that the possibility of a for:fei- 
ture being incurred, if he performed the agree- 
ment as to No. 124, was no defence to a suit for 
its specific performance. Ilellinq v. Lunileu. 3 
He G. & J. 493 ; 28 L. J., Ch. 249'; 5 Jur. (N.S.) 
301 ; 7 W. R. 152. 

Etjuity will not decree specific execution of a 
covenant in a lease violating the resLrietions of a 
prior settlement, of which the lessee had notice. 
Craf'ord v. Oliver, 3 Bldgw. B. C. 315. 

xi. Breaeli of Inteuded 

Specific performance of articles to grant a 
lease to the plaintifi decreed, though he had con- 
tracted to underlet contrary to those articles. 
WiUlamis Y, Cherny fd Yes. 59. 
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Bill for specific performance of parol agree- 
ment to grant farm lease, with usual covenants 
of neighbourhood, and injunction to prevent 
ejectment, plaintiff having taken possession. 
Upon answer stating insolvency of plaintiff, and 
various breaches of agreement during five j^ears’ 
possession, to the ruin of estate, the injunction 
was continued on an undertaking to give judg- 
ment in ejectment, go to commission, and set 
down cause for next term, paying rent into 
court : defendant also insisted on covenant not 
to assign ; that is subject of inquiry as to custom 
of neighbourhood. Boardman v. Mostm. 6 Ves 
467. 

Tenant having committed breaches of covenant, 
by waste, treating the land in an unhusband-like 
manner, &c., not entitled to specific performance 
of an agreement for a lease. Jlill v. Barclav. 
18 Ves. 63 ; 11 K. E. 147. 

An injunction, though not to be continued 
with a view to specific performance of an agree- 
ment to grant a lease, if under a danse for 
re-entry the lease, when granted, would be at an 
end by the tenant’s acts, was maintained upon 
undertaking to give possession, when required by 
the court, and paying the rent due, by wairer of 
the forfeiture if incurred, viz., distraining for 
subsequent rents. Gaurlay v. Somerset (Aihe\ 
1 Ves. & B, 68 ; 13 E. E. 234. 

Whether, even without a right of re-entry, the 
court seeing a gross case of waste and breach of 
covenant, not to be indemnified bv damao^es 
would leave the tenant to his remedy at law’ 
refusing relief, qumre. Ih. ’ 

A bill was filed by a person in possession of 
certain lands, for the specific performance of an 
illegal parol agreement to grant him a lease for 
seven years, and for an injunction to restrain 
an cqectment. The defendant by his answer 
admitted that he had been disposed to permit. 

^'"ould have pennitted, the plaintiff, if he 
had been satisfied with his conduct, to remain in 
possession for the time and on. the terms alleged 
to have been specified in the supposed agree- 
ment, and that the plaintiff probably expected 
to remain in possession for that time and on 
those terms, but he expressly denied that any 
such agreement had been made ; and he insisted 
that the plaintiff was tenant only from year to 
par, and had done many acts which would have 
been breaches of the covenants of the lease 
supposed to liavc been contracted. The court 
upon this answer refused to make the order nisi i 
absolute, pd continued the injunction upon ■ 
terms. AUwood v. Barham, 2 Euss. 1S6. ^ 

Observations on the landlord’s setting up as a i 
action for specific performance, ^ 
that thQ tenant had done acts which would be ( 
bmiches ot the covenants of the intended lease. 

oT-t JuVmf."’ " ^ ^ 

The landlord of a workshop, which he held i 
under a lease, agrpd, in writing, to underlet it c 
at a yearly rent, with an option to the tenant to t 
pke an under-lease upon the same terms for 1 
wenty-ono years from the previous Lady-day. a 
Qho tenant continued in possession under this 
agreement for four years, when he received 
applied to his landlord I 
f 1 a lease for twcnty-onc years, according to a 
fi months afterwards,^ the t 

landluid obtained possession of the premises t 
under a warrant of possession from a district s 

lord for specific performance and an injunctiom t 


- It appeared, at the hearing, that the tenant had 
s not kept the premises in repair. The court dis- 
t missed the bill with costs, and expressed a doubt 
1 . whether the_ plaintiff had not, by his delay alone, 
d lost his option to renew. Mi'mi v. Trvsteott 3 
3’ De a. & Sm. 804 ; 13 Jur. 114. 
n A. agreed, in 1814, for a lease of building 
r- ground for seventy-five years, at a ground rent 
it containing the usual building covenants to insure, 

0 repair, allow lessor to enter and view repairs’ 
»t &c. ; and that in case of non-payment of rent’ 
n or breach of any covenant, the lessor was to have 
3. the right to re-enter. The lease was never 

executed, but the tenant entered, and built, at 
b, considerable expense, and continued in possession 
e up to his decease in 1843. Up to that time the 
e rent ^ was paid regularly, but the covenants to 
f, repair and insure were neglected. Upon the 
decease of the lessee, dispute arose in the Eccle- 

1 siastical Court as to the right to representation 
to his estate, and probate was not granted unt il 

r 1847. During these four years the rent was in 
1 arrear, and the covenants to insure and repair 

1 were _ totally neglected. The lessor threatened 
r to bring ejectment. A bill was filed to restrain 
f the ejectment, and to have a specific performance 
r of the agreement of 1814 Held, first, that 
, inasmuch as the lessor, if the lease had been 

fornially executed in 1814, would now have had 

2 a right to determine it for breach of covenant 
t the court would not decree a specific performance 
, ot It ; secondly, that the disputes in the Ecclc- 
, siastical CouU, as to the right of succession to 

the lessee, did not afford sufficient grounds for 
t relief. Gregory v. Wilson, 16 Jur. 304. 

I The plaintiff claimed, as assignee of four plo^s 
[’ of land comprised in a building agreement, that 
I the detendant might be ordered to execute to 
him separate leases of the plots. It was a 
, necessary part of the plaintiff’s case to shew that 
i the houses on the plots of land had been roofed 
L 111 at the time when he acquired the title, and the 
. statement ot claim contained an allegation that 
■ the plaintiff’s predecessor in title had roofed in 
. the houses liy March, 1887. The defendant did 
not deny this or traverse the allegation by his 
detpc(^ but alleged, as grounds for resisting tlie 
plaintiff s claiin, that there had been breaches of 
the conditions in the building agreement under 
wnich the plaintiff's predecessor in title held 
If building and payment of rent. 
At the trial of the action it came out in the 
evidence that small portions of the roofs of the 
thoroughly completed 

Held, that plaintiff was entitled to judgment on 
tne tact^ Loicther v. Bearer, 58 L. J., Oh 482 • 

41 ^h. D. 248 ; 60 L. T. 310 ; 37 W. E. 465— 

Usual Covenant.]-Where there is an ascree- 
ment for a lease, of such a nature that, in the 
usual course, a certain covenant would be intro- 
duced in It, and the intended lessee has done 
that which would be a breach of such covenant 
be cannot compel the specific performance of the 
agreement. Tumio v. Xiewis, 1 L. J., Ch. 177. 

Fom^of Decree where Breach Douhtful.1— A 
landlord had in 1827 agreed to grant his tenant 
a lease, but none had been granted Ihouirh the 
tenant had been in possession. On a bill by 
the tenant for specific perfonnance, thelandloril 
set up by way of defence that the tenant had 
committed waste. The court directed the lease 
to be executed and antedated, and the question 
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of waste to be tried at law. Poyntz v. Furturifl, By Under-lessee,] — A. agreed to grant a lease 
27 Beav. 393. S. P., Browne v. Sligo Qlarguis)^ to B., who knew that A. held under a leasehold 
10 Ir. Ch. E. 1. title: — Held, that B. must be deemed to have 

An agreement was made between A. and B. known that A. could only grant a lease with 
that A. should grant to B. a lease of a farm, upon such restrictions as those under which he held, 
the same terms as those contained in a lease Lewis v. Bond^ IS Beav. 85. 
already granted by A. to C., and that B. should Specific performance of an under-lease refused, 
be at liberty to repair and alter the farm build- the intended lessee having, with notice, com- 
ings, and that A. should find or pay for the mi t ted acts which would have been a forfeiture 
requisite materials. B. was let into possession, of the original lease. 11). 
and paid rent for some years, but no lease wms 

granted, and ultimately he filed a bill for specific Act amounting to Uuisance to Landlord.] — 
performance, and an account of and payment for Specific performance of agreement' to grant 
materials. A. objected that B. had committed building lease decreed generally, although plain- 
, breaches of covenant, which would have entitled tiif had erected brewhouse on land, injurious to 
A. to determine the lease. The court, being of lessor’s property. Gordon v. S/ritirt, 1 Sim. & S. 
opinion that it was doubtful whether A. could, 66 j 1 L. J. (O.S.) Ch. 36. 
under the circumstances of the case, have deter- 
mined the lease for breaches of covenant, decreed •• m j; Tr x -xr ' 

specific Tierformanee, but ordered the lease to be fnin Tear to lear. 

antedated, so ^ that the question might be tried The court refused to enforce specific pei’forni- 
legh, ‘d De G. & J. 201. ance of an agreement for a mei'e tenancy from 


The court does not refuse specific perfonnance year to year. Clayton v. Illingioortli, 10 liare, 
of an agreement to grant a lease, because of an 151. 
alleged breach of covenant, unless the breach is 

clear, but directs the lease to bo antedated, Bela/it 

ill order that further inquiry may be made. ' ' " 

Blackett V. Bates, 2 Hera. & M. 270 ; 31 L. J., Specific performance of iigreement to grant 
Ch. 515 ; 11 Jur. (K.S.) 500 ; 12 L. T. 811 ; 13 lease, refused, plaintiffi having delayed to file his 
AY- 11. 736. bill for more than two years since notice from 

Where an award directs a lease to be made defendant that he would not perform contract 
containing certain, specific covenants, and it is on account of plaintiff’s non-fulfilment of his 
alleged, on the part of the defendants, that the part thereof. Ileagry v. Hill^ 2 Sim. S. 29. 
plaintiff has acted in contravention of the terms Specific performance of agreement to take 
of the covenant since the date of the award, the lease for purpose of trade refused, lessor having 
court will, if the case is at all doubtful, order long delayed to make title and give possession, 
the leases to be antedated, so as to enable the Barker v. Frith, 1 Sim. & S. 199. 


defendant to rely on the alleged breaches at 
law. Ih, 


tenant for life, with a power of leasing for 
thirty-one years, demises in 1749 for three lives 


If there has been a breach of an agreement for to his attorney. M., his son, tenant in tail, four 
a lease, or what would have amounted to a breach years afterwards, in consideration of 20^. executes 
of the covenants which ought to have been intro- an agreement, which was indorsed on the [)arfc of 
duced into the lease had it been granted, which the lease in the attorney’s hands, to confirm the 
would have worked a forfeiture, and that is demise, and renew for a further term of three 
clearly made out. a specific performance will not lives. Eleven years after this F. dies, and the 
be decreed ; but if there is a confiict of evidence articles are then registered. The last of the 
as to whether any breach has been committed, three lives died in 1817, and the representative 
the proper decree, on a suit for specific perform- of the attorney files a bill for the specific per- 
ance, is to direct the lease to be dated at a time formance of the son’s agreement : — Held, that 
antecedently to the alleged breach, and to require the case was too suspicious to come within the 
from the plaintiff an undertaking to agree, in principle of specific performance, and the length 
any action, that the lease was executed on that of time elapsed under circumstances which did 
dav. llanliin v. Lay, 2 De G. F. & J. 65 ; 29 not imply acquiescence. Blaleney v. BayqoU, 
L. J., Ch. 734 ; 6 Jur. (n.S.) 685 ; 8 AY. K. 591. 1 Dow (n.S.) 405 ; 3 Bli. (N.S.) 23?’, 

A. conveys or assigns his interest in lands to 
ISfature of Breach.] — The breach must be wilful B., in consideration, among other things, that B. 
and deliberate, and such a breach as would work shall make or give a lease back again to A. of 
a forfeiture, and render the lease void, had it half a portion of the lands, and in consideration 
been granted. Ik. also of a loan of 200Z. by B. to A. B. covenants 

AY here a specific performance of an agreement to execute the lease accordingly, subject to the 
for a lease is refused, on the ground of w^aste, or repayment of 200Z,, for which B. has a judgment ; 
acts amounting to breach of ordinary covenants no lease actually made, but A. remains in posses- 
in a lease, the defence can only prevail on clear sion of his portion upon his equitable title ; B. 
evidence of gross breaches of the covenant, wfith- lends further sums of money to A., and obtains 
out any waiiver or acquiescence by the landlord, judgment for these sums, and then conveys the 
Bain. V. Coomhs, 3 Sm. & G. 449 ; 3 Jur. (N.S.) laiuLs, and assigns judgment to C. 0. issues 
;3(.!7. waits of fi. fa. on the judgments, and in 1781 

Specific performance refused of an agreement procures a sale by the sheriff of A.’s equitable 
to gi-ant a lease for a term expired before the interest, and on ejectment brought on the demises 
nearing of the cause, the acts of waste com- of the purchaser and of C., A. is tunied out of 
rnitted during the possession of the premises not possession. A., in 1782, files his bill in chancery 
entitling the plaintiff, in an action on the forrclicf and execution of a lease to him according 
cov(‘nants inscirted in the lease, to more than to the agreement, but from embarrassment in his 
nominal damages. JSk'soitt v. Jfeycr, 1 Swanst. circumstances does not further prosecute the suit 
223 : 1 AYils. (Jh. 97 ; 5 AY. 11. 340. till 1801 ; no steps taken between 1782 and 1801 

25—2 
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to dismiss the hill. In 1808 the bill dismissed were made after delay. A lease was then tendered 
below, but House of Lords reversed decree, and containing certain covenants in the landlords 
decreed specific performance. Moove v. lease Held, that the delay in doing the repairs, 

4 Dow, 280. Reversing 1 Ball & B. 62. and the tenant’s previous ignorance of the cove- 

A., by an instrument, demised, or agreed to nants, would not excuse him from^accepting the 
demise, lands to B. for three lives, not named, at lease. Nash v. Cochmne, 3 Jur. 973. 
a yearly rent, and further agreed that leases In 1855 A. agreed with B. that, “in the event 
should ‘be perfected at the request of either of B. marrying his daughter,” he w^ould grant 
party. As an essential part of the contract, the him a ninety-nine years’ lease of a shop at C., 
nomination of the lives, was wanting, this cannot “should he at any time require it, at a lent of 
operate as a lease for three lives, nor as a lease 30/. per annum. B. was let into possession of 
for the life of the tenant, that not being the the shop and married A.’s daughter, and duly 
intention of the grantor,' but merely as an paid the rent to A. and his assigns until March, 
c\ccut(>iy agreement for a lease. B., ‘'being in 1874, when his then landlord gave him notice 
jo-'-r siun under the agreement, on his marriage to quit. On a bill for specific performance of 
con e\ cd his interest in the lands to trustees in the agreement : — Held, that B. by his laches and 
stijc t settlement. A. afterwards served an eject- his acts had precluded himself from the relief to 


m,mt tor non-payment of rent on B., but not on 
the trustees or the eldest son of the marriage, and 
recovered the lands, which he then leased to C., 
and sold the reversion. Neither B. nor the 
trustees ever attempted to recover the possession. 

A liill on the death of B., twenty’' ymars after, by 
the eldest son of the marriage, ancl for a specific 
execution of the agreement, clismissed, as the title 
of tlie plaiiitiif, after such lapse of time, and 
from the circumstances, could not be sustained 
against a bonfi fide purchaser of the legal interest, 
accompanied l:>y twenty years’ possession. Pent- 
land V. Stokes, 2 Ball & B. 68. 

Under an agreement to let a house for three 
years at a yearly rent, by’’ which the landlord 
agreed, at the recpiest of the tenant, to grant him 
a lease for a term from the expiration of the 
three years’ occupancy, at the same rent, the 
tenant undertaking to keep the house in repair : 
— Huld, that the tenant is entitled, four ymars 
after the expiiation of tlie three y’cars’ occupancy, 
to have the agreenu3rit for a lease specifically 
pel formed, and neither an application made by’’ 
litni two years previously for a lease at a reduced 
rent (which was refused), nor an application to 
the landlord for payment of an amount expended 
ill repairs (which has been allowed the tenant), 
amounts to a waiver of his rights, though the 
tenant is bound to refund the cost of the repairs. 
J/uns V. Part 071^ 35 Beav. 197 ; L. B. 1 Eq. 574 ; 
13 L. T. 623. 

Specific performance of an agreement for a 
lease decreed, after a refusal by’’ the tenant to 
execute any lease and a cleloy^‘'of six months, 
though the agreement was to execute a lease on 
a given day, the landlord having at first insisted 
on an untenable term, and never prepared or 
toTuierccl a lease to the tenant according to the 
u>ual [iractice. Burlte v. Smyth, 9 Ir/Eq. E. ■ 
135 ; 3 Jo. ck Lat. 193. 

Possession and Payment of Kent,] — The 
doctrine of laches does not apply to a bill for 
the specific performance of an agreement for a 
lease, which is in point of fact executed, both 
parties being from the time of the contract in 
possession of the benefits thereby given them. 
Clarke v. Moore, 1 Jo. A Lat. 723 ; > Ir. Eq. E. 
515. 

In cases between landlord and tenant, where 
the t(''naMt has been in possession under the 
agre<;ment, and has not been required by’’ the 
landlord to take out a lease, lapse of time is not 
a good defence to a suit tor specific performance. 
Carta a v. Pnry, 10 Ir. Ch. E. 387. 

An agreement to take a lease, the landlord to 
put the tJi'emises in repair. The teimnt took 
pix-^session, an<l on his application the repairs 




which he might have been entitled. Baxenport 
V. WMier, 34 L. T. 168. 

The fixed rule of equity that specific perform- 
ance of an agreement for a lease will not be 
granted after a long lapse of time will not be 
relaxed merely on account of possession and 
payment of rent during the whole of such time. 
Powis V. By7iexor ^Lordl), 35 L. T. 940. 

In 1844 the plaintiff verbally agreed with the 
agent of a predecessor in title of D., to build a 
shop, anvd hold the same on lease at a rate of 
5s. per annum. The plaintiff built a shop and 
occupied and paid rent for it up to the time of 
action brought, but no lease was executed, nor 
w’ere negotiations for a lease had. In 1876 the 
plaintiff sued D. for specific performance : — 
Held, that specific performance ought not to be 
decreed. Ik. 

At the expiration in July, 1857, of a lease 
under winch b,y assignment he was in possession 
of property, B. signed an agreement to accept 
from A. a new lease for thirty-one ym‘ars, at the 
same rent as was reserved b^y the o‘ld lease, and 
payment of 600?. on the day’’ fixed for completion 
(1st August, 1857), with interest if the lease 
should not be completed on the day fixed. A 
draft lease was sent to B. for his approval, but 
was not returned, and no steps were taken by A. 
to press for completion. B. remained in posses- 
sion and paid rent, but no payment of the 600?. 
or interest was ever made or demanded. In 1 871 
A. died. On a bill by her legal personal repre- 
sentative : — Held, that as B.’s possession and 
payment of rent must be referred to the new 
agreement, and not to a holding over after the 
expiration of the former lease, . the lapse of time' 
did not operate as a bar to specific performance, 
which was accordingly decreed, with interest 
on the 600?. from the 1st of August, 1857.. 
Sliepheard v. Walker, 44 L. J., Ch. 648 ; L. IL 
20 Eq. 659 ; 33 L. T. 47 ; 23 W. E. 903. 

Expense Incurred by Tenant. ]-~A tenant 
j having entered into possession of "a farm, and 
I expended moneys, under an agreement that the 
landlord would grant a lease fo.i.* twenty-one- 
years and make such improvements and repairs- 
as he and the landlord should jointly agree 
Held, that the stipulation as to repairs was not 
of the essence of the agreement ; and that the- 
impossibility of the strict performance of that 
stipulation, in consequ.ence of the death of the 
landlord, was no sufiicient reason for allowing a 
demurrer to a bill for specific performance,, 
where the tenant had so long a possession, and 
had expeiuled money on the faith of the agree- 
ment. Ac; vm* Y. fJarknon. 3 Giff. 39(5; 8 Juiu 
(N.S.) 930 ; 5 L. T. 576 ; 1() W. E. 228. 
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Kew Tenant Substituted.] — In August, 1856, 
the plaintiff agreed to let a house to the defen- 
dant for seven, fourteen or twenty-one years, 
the defendant to keep the premises in repair, and 
paint and paper as therein mentioned, and the 
defendant was let into possession. In 1859 the 
plaintiff agreed with the defendant to accept 
W. as tenant in his room upon the same terms, 
the defendant guaranteeing the rent. W. had 
just before this period been let into possession by 
the defendant, and he paid rent till 1863. In 
that year the defendant gave a notice to deter- 
mine his tenancy at the end of i he first seven 
years, W. and the defendant having both denied 
their liability to paint and paper according to 
the terms of the original agreement, the plaintifl: 
in November, 1S64, hied a bill to compel the 
defendant to accept a lease : — Held, that the 
defendant could not be compelled to accept a 
lease. Moore v. MarraMe^ L. E. 1 Ch. 217 ; 13 
L. T. 725. 

The agreement of 1859 was substitutionary for 
the agreement of 1856, and although the plain- 
tiff, if he had within, a reasonable time called 
upon the defendant to procure W. to take the 
lease, would probably, upon the defendant failing 
to do so, have been entitled to call for perform- 
ance of the original agreement, he was not so 
entitled after the time which had elapsed. J&. 

Time Essence of Contract,] — An agreement to 
let lands contained a clause that the tenants 
should repair the dwelling-house within two 
years, and put a new roof on it ; the landlord 
to bear one-half of the expense, the tenants to 
execute and complete a lease, at their own 
expense, within six months from the date of the 
agreement : — Held, that in equity time was not 
of the essence of the contract. Cartan v. Bury, 
10 Ir. Ch. E. 387. 

The plaintiff agreed to take certain lands from 
the defendant, pro\dded the defendant took a 
store consisting of i;wo parts from the plaintiff 
for five years, “ this agreement to be carried into ' 
effect before the 1st of April next, or to be 
annulled.” The plaintiff t nk possession of the 
lands, and the defendant of part of the store, but 
the plaintiff was unable to give possession of the 
other part until IMay, and on the 2nd of April 
the defendant quits. Semhle, the time would 
not have prevented the specific execution of the 
agreement. Molloy v. Eyan, 7 Ir. Eq. E-. 590. 

Distinction betv/een Purchase and 

Lease for Lives.] — Distinction between a pur- 
chase and a lease for lives. As time is not 
essential in a purchase, any delay may be com- 
pensated, either by receipt of the rents and 
profits, or, in case a title cannot be made out, by 
interest on the deposit ; but in a lease depending 
on lives where time is most essential, delay does 
not admit of any compensation. Ormond v. 
Andenmn, 2 Ball & B. 370 ; 12 E. E. 103. 

Mining Lease.] — ^In contracts for the lease of 
working mines, time, though not named, is, from 
the fluctuating nature of the property, considered 
as of the essence of the contract ; and the intended 
lessee may therefore fix a reasonable time for 
■completion, and, on the lessor’s defaiilt, may 
rescind the contract. Machryd.e v. Weehn, 22 
Beav. 533; 2 Jur (N.S.) 918. 

A., on the 4th of October, contracted to grant 
a mining lease to B., and no time was mentioned 
for completion. On the lOtli of Beoeraber, B, 
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gave notice to A., that unless he completed the 
contract within a month, he would rescind the 
contract: — Held, on A.’s default, that B. was 
justified in giving the notice ; that the time was 
reasonable; and a bill by A. for specific per- 
formance was dismissed with costs, although 
there were matters essential for the completion, 
which did not depend on A. but on third parties. 

Lands were conveyed to a trustee in trust to 
grant a lease of the mines under the same to 
certain persons for forty-two years, and at the 
request of the lessees made at any time there- 
after to grant a further lease of the same mines 
for twenty-one years, to commence at the expira- 
tion of the first term, the first lease to contain a 
covenant for renewal or the second term. The 
lease of forty-two years was made accordingly. 
Shortly before the expiration of the first term 
the lessees applied for the renewal, which was 
refused. No proceedings were taken to enforce 
the performance of the covenant or trust for 
upwards of two yeai-s after the refusal : — Held, 
that so far as the title to renewal depended on 
the covenant, the delay or acquiescence would 
be a defence in equity. Walker v. Jeffirys, 1 
Hare, 841 ; 11 L. J., Ch. 209 ; 6 Jur. SStC 

Semblc, that the lessees had an equitabie 
interest in the trust, which would not be devestevi 
by the delay alone. Ilj. 

In 1850 the defendant agreed to grant the 
plaintiff a lease of a coal mine. Three months 
after the defendant gave notice to the plaintiff 
that, unless he commenced working in a month, 
he shoidd consider the agreement abandoned. 
Two years after, the plaintiff entered and com- 
menced working, but was resisted by the defen- 
dant ; the working however proceeded, but was 
abandoned in 1853. Five years afterwards, the 
plaintiff attempted to resume the work, and filed 
a bill for specific performance. It was di.s missed 
with costs on the ground of delay. SJiarj) v. 
WrtyJit, 28 Beav. 150. 

The specific day for the commencement of a 
lease, which a tenant had an option of taking, 
being uncertain : — Held, although the lease was 
not applied for until nearly eight years after the 
date of the agreement and after a notice to quit, 
that the tenant was entitled to the lease, and 
that it Avas to commence from the time when the 
tenancy commenced. Ih. 

A plaintiff filed a bill for specific performance 
of an agreement to grant a lease of certain coal 
mines, entered into on the 28tli February, 1872. 
A dispute arose as to the terms of the agreement, 
and on the 26th September, 1872, the defendant 
gave the plaintiff notice that, unless he acquiesced 
in his views, he should rescind the contract, and 
on the 29th October following, the defendant 
stated his intention of abiding by that notice. 
On the 4th November, 1872, the plaintiff’s 
solicitor wrote to the defendant’s solicitor that 
he was instructed to file a bill for specific per- 
formance of the contract. The bill was not filed 
until the 2nd April, 1873 : — Held, that the effect 
of the notice of September, 1872, was to put the 
parties at arms’ length, and that the plaintiff, if 
he intended to insist on his rights, ought to have 
proceeded at once, and that the delay in filing 
the bill was fatal to the application for s[jecific 
performance. Jluxham v. Zlewellyn, 28 L. T. 
577 ; 21 W. E. 570. 

Lease from Ecclesiastical Corporation. ]—• Time 
is, to a great extent, of the essence of contracts 
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cnterea into with an eoolesiastioal corporation. and the bill 

Sorrwhere A agre^ to tahe a con™ Ternor v. Olou,.s, 

lease Ota dean and chapter, and to paj ttehue ^ 


in .TaTLaary, but was not ready with the a ’long lease of a coal-mine, pursuant 

in Marcl/following, a ^1. ts to » a-LmnU.rwas made by O.to a^M^ 

specific performance was dismayed '«th co,ts. - j. company, at a certain fixed rent, 

Carter v. My {Dean), 1 Sim. 211 ; i L. J-. ^ . ti,e lease was determinable 

24-1. every third year, upon the lessee giving a j^eai s 

siv. nepwAiatmi of Apwient. The company worked the mine tor a 

■o^ 1 — Snecific performance of an short time, and then ceased to woik it. inc 

By CondUw •] t (decreed in favour company was ordered to be wound up in ISoi , 

aginementfoi aleasewiUno^^^^^^^^^^ nrid'in^l852 the official manager, protesting 

c£ SainsUhe validity of the lease as binding upon 

2 Ir, Ec[. E. 1 * party claiming under 0 . against the company, 

T) 1 + seeking to have it declared that ten 3 " ears arrearsi 

XV. BrfusaX to Meeeute Lease, ^ ^ equitable debt from the company, 

, , , , T-.>^nna w-iciVa A.nm- 


- I K T lormeci au uiiuiutiui-o --- - j. 

Eefusfil of tenant to execute a lease tendered company was bound to make com- 

as sati.sfied with, not as repudiating, the agree- pg^gjj_t|on for all breaches of covenant Held, 

, is no ground for ref using him a specmc looking at the bill as a bill for specific per- 
rraance. Gouvlay v. Somerset (^Dmej, IJ fomiance of an agreement to take the lease, no 
429 ; 13 E. E. 231. relief in the nature of specific performance could 

1 . j +u,^ Tint, Pn.vino' taken any 


ment, is no ground tor 
] )erf orraance. Gourlay 

Yes. 429 ; 13 E. E. 231. 


a lease -.rtciYi, nwu ^ ~ 

docliiiing to take a lease when asxed so to do, 
no step being taken to determme the tenancy. 


De d. M. & d. eb ; 23 L. J., Oh. 633 ; 2 Jur. 
(N.s.) 1 ; 4 W. E. 140. 

The case must be very special indeed which 

, •> 1 • T /-Iaataa anAniriP. lYP.l’- 


no step "being taken to determine the tenancy. special indeed which 

Mersey v. G'Mett^ 23 L. J., Ch. blS ; o 'ta . induce the court to decree specific per- 

IT'l. formaiice of an agreement for a lease after the 

; rr ..,.: /rf Ti'vm tnvrvi Vioe Avm’vprk Ih. 


xvi. Mopleiitlofi of Term. 
Whether specifi.c performance of an 


\js~ wv/.,*.... 

stipulated term has expired. Ih. 

Looking- at the bill not as one of specific per- 

,v _ -Kmrf ac 


AVhether specific performance 0 fox=^but for toe r^citery of the rent as 

to grant a lease, Will 111 any case be .itc tc _ onuitable debt due from the company in 

the -piratfon of toe ^ ::sp: 2 rof toeh ^st ocenpation :-He\d, Jhat 

^^i[\or siKcfficyifor, nance of a contoct to there was no authority for enforcing such an 

Trlntiffi twirn ato “'gWm ^ notfoe‘ to '^‘^ThLivclstanoe that there is a relation of an 
l)erformaiicc, but before the hearing of the cause, trusteiit. lb. 

™ “ihSTuSSss iutsird , J...VOT « E... 1 

MiDiyn, 0 u. 1. o iiifA mulpr the agreement, and had let 


:™r“ifi«l ttme“ J Se Sed certain qiaci: fo^mmico having been filed before the expiration 
fiod buildings, the time having nearly expired of the stipulated term, hut that 
-UK I the buildiin^s not having been begun expired before a decree could be obtained . 
Held, at the suit of the lessor, that the court Hcdd, that the plaintift wms nevertheless ^ 
couki not decree specific performance of this to recover in equity the arrears of lent, accoidin^ 

con 4 " hrphaa \sylnm v. Waterlo.0, to the terms of the ^ 

law V .performance could not be gi anted, n iikin.'yoa 

The piaiiitiif, under an agreement not under y. To rhiny ton, 2 Y. Sc Goll. 7 '2 (j ] 7 L. J., Ex. Eq. oO. 
seal with the defendant for a lease of a house A sub-lessee having been evicted on the expira- 
and laud, ami the right to sport during the term tion of the term granted by his lease ^ 
over other lands, entered into possession, and covenant to grant an additional term ; but tnc 
on iuved the ri gilt of sporting in accordance with term covenanted to he gmiited haying nearl} 
the terms of the agreement. Towards the end expired at the time of the decree instead ot a 
of the term the coverts on the lands on which sjiccific performance, an account in the nature 
the plaintltf had leave to sport were destroyed of an inquiry quantum damnifica us was 
liv P., who was a tenant under the defendant of du'ected. M'J\ulty v. Jlcinnll, beat. o41. 
part of such lands, and their agent us to the 

remainder. Upon a bill filecl for the execution 0 ^ lgy Persons. 

of a lease by deed for the purpose of enabling _ , ^ fa 

the phuntUt to bring an action for damages, and Assignee.]— The assignee of an ^ 

praviiiff for an injunction, and for an inqnu-y as grant a lease is entitled to spcmfic poiloi^noo 

to damages in lieu of specific perfonnanoe against the lessor, but only 

Held, the term having then expired, that the giving him the benefit of the pei sonal liabdity 

plaintiff had had the enjoyment of all that he of the party to too agreement. Dmell r. Dew, 
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1 Y. & CoU. C.C. 345 ; 12 L. J., Oh. 158 ; 7 Jnr. 
117, 

A. agreed- to demise certain premises to B., 
who undertook to build houses thereon, at the 
rate of so many in each year. A. was to grant a 
separate lease of each house to B., as soon as it 
was covered in ; but if the houses were not built 
within a specified tixiie, A. had a power of re- 
entry on the demised part of the premises. 
B. ^ subsequently contracted with G. for the 
building of some of the houses, and 0. was to 
have two of them conveyed to him as a payment ; 
A. agreeing, by letter, to grant to C. such 
leases as B. would be entitled to under the 
first-men tioned contract. C. had fulfilled his 
contract, but B. had not satisfied the con- 
dition of his contract with A., who had in 
consequence recovered by ejectment the two 
houses which ’were to have formed C.’s remunera- 
tion. The bill sought from A. a specific perform- 
ance of the agreement to grant leases of the 
two houses to C. And upon a motion for an in- ' 
junction to restrain A. from granting leases to 
any person excent the plaintiff, the equity of it 
was discussed ; out held, that the plaintiff had 
no equity against the original lessor ; and the 
only right the plaintiff had was, according to 
A.’s engagement, to such a lease as B, would 
be entitled to claim. Arum., 1 L. J. (o.s.) Ch. 25. 

Eeveisbner.] — Where lessees corresponded 
with the tenant for life for a new lease which he 
had not under the will power to grant, the rever- 
sioner, though able to grant the^ lease, was held 
not entitled to enforce specific performance. 
lUchctts v. Bell, 1 Be G. & Sm. 335 ; 11 Jur. 918. 

Trustee for Sale.] — The court will not enforce 
an agreement for an under-lease at the suit of 
trustees for sale of a leasehold, as such an agree- 
ment is primit facie inconsistent with the trust, 
and as, though there may be circumstances to 
justify it, the court cannot enter into considera- 
tion of them in a suit to which the cestuis que 
trustent are not parties. Beans v. Jaclison, 8 
Sim. 217; 6 L. J., Ch. 8. 

Sub-lessee.] — A lessee of a house agreed to 
sub-let two rooms for a part of his term, taking 
a fine ; he afterwards became bankrupt and his 
trustee disclaimed the lease. The landlord com- 
menced an action of ejectment against the sub- 
lessee. The sub-lessee filed his bill to restrain 
the action, and to compel the landloid to grant 
him a lease according to the terms of his agree- 
ment with the first lessee. The provisions of the 
agreement difi’ered fioni those of the lease : — 
Held, that the sub -lessee had no equity to 
enforce the provisions of the agreement against 
the landlord. Taylor v. Gillott, 44 L. J., Ch. 
740 ; L. E. 20 Eq. 682 ; 32 L. T. 795 ; 24 W. E. 
65. 

Felon. 1 — The court will not execute an agree- 
ment to grant a lease to a man who had com- 
mitted a felony. WillingJiam v. Joyce, 3 Ves. 
169. 8 E. il. 372, n. 

Insolvent.] — Insolvency is a good ground upon 
which the court will icf use specific performance 
of an agreement to grant a lease ; but tliere must 
be proof of geimual iiisolveucy ; and a particular 
default in tbc payment of rent to the landlord of 
the pi emises last oooiipicd by the person contract- 
ing for the lease will not disentitle him to the 


specific performance of the contract, wTien there 
is the testimony of unexceptionable witnesses 
to his responsibility. Neale v. Maclienzie, 1 
Keen, 474. 

The subsequent insolvency and continuing 
embarrassment of the tenant are good grounds 
for refusing specific performance of an agree- 
ment for a lease, especially if there- has been also 
laches. Blnnltet v. Bease, 10 Jr. Eq. E. 124. 

Plea to a bill for specific performance of an 
agreement for a lease to the plaintiff, and an 
injunction against an ejectment, &c., that the 
defendant had, since the bill filed, taken the 
benefit of an insolvent act, overruled. Be 
Nkicl&witz^. U(lney,lij'Ye%, 

Upon contract for lease, the solvency or insol- 
vency of the tenant is an objection of weight, 
depending upon the circumstances ; upon that 
and other circumstances, an injunction against 
an ejectment by the landlord W'as dissolved. 
BueUand v. Hall, 8 Yes. 92 ; 7 E. E. 1 . 

The insolvency of the intended lessee is a 
good ground of objection to a bill brought by 
him for the specific performance of a contract 
to renew a lease. Price v. Assheton^ 1 Y. k Coll. 
441. 

In a snit for specific perfonnarice of an agree- 
ment for a lease the defendant may, hj his 
anstver, put in issue any fact tending to shew 
the insolvency of the plaintiff, however it may 
impeach the plaintiff’s respectability ; but mere 
imputations on the moral character of the 
plaintiff are impertinent. Pearson v, Knapp, 
1 Myl. & K. 312. 

Bill for specific performance of parol agree- 
ment to grant farm lease, with usual covenants of 
iieighhoiirhood, and injunction to prevent eject- 
ment, plaintiff having taken possession. Upon 
answer, stating insolvency of plaintiff, and 
various breaches of agreement, during five years’ 
possession, the injunction was continued, on 
undertaking to give judgment in ejectment, go 
to commission, and set down cause for next 
term, paying rent into court. Boardman v. 
Mostyn, 6 Yes. 467. 

An insolvent had previously entered into a 
contract for a lease at a rent. No creditors’ 
assignee was appointed : — Held, that he could 
nob sue for a specific performance of the contract. 
McNally v. Gradiodl, 16 Ir. Ch. E. 512. 

The court will not decree the specific perform- 
ance of a contract for a lease to an insolvent 
tenant. Ih. 

Eights of Tenant’s Assignee.] — It is no 

defence to a bill filed against a landlord for 
specific performance of an agreement for a 
farmiug lease, by a person to wEom the benefit 
of the agreement has been assigned, that the 
party wnth w^hom the landlord contracted has 
become insolvent, provided the assignee is sol- 
vent, and in a condition to enter into the usual 
covenants, and there is no evidence that the 
contract was entered into upon considerations 
personal to the assignor. Croshy v. Toolie, 1 
MyL&K.431; 2L. J., Ch.83. 

When a landlord agrees to grant a lease to A., 
his executors and assigns, upon certain condi- 
tions, and A. assigns his interest in the contract 
to B., and then becomes bankrupt, B., on per- 
forming the conditions, has a ri^ht to enforce 
the agreement specifically, notwithstanding his 
assignor’s bankruptcy ; and this right is not 
affected by a proviso, that, in case of the 
bankruptcy of A., the landlord shall have power 
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tore-enter and sell the benefit, of the contract 
and the premises, and hold the proceeds, subject 
to his own claims, for the use of A.’s estate. 
3Iorga% v, Rhodes^ 1 Myl. & K. 435. 

Though bankruptcy supersedes an agreement 
not to assign without licence, that has been held 
only in favour of general creditors, and where 
there is no actual lease, but it rests in agreement 
to grant a lease, an individual^ cannot have a 
specific performance in opposition to such pi’o- 
vision, and it is very disputable whether the 
general assignees could obtain it, even if there 
were no such provision. Weatlierall v. Geevbig^ 

12 Ves. 504 ; 8 R. R. 369. 

Agreement by Trustee for Insolvent under 
Secret Trust.]— A., being in insolvent circum- 
stances, sutlers another person to become the 
apparent owner of his farm (though under a 
secret trust from him). A. shall not have against 
the landlord a specific execution of an agreement 
made by him with the trustee, the landlord sup- 
posing ‘the trustee to have been the rightful 
owner, and confidii ig in his solveri cy. 0" Her Hhy 
T. Hedges, 1 Sell, A Lef. 123 ; 9 R. R. 23. 

The ‘interest which a third party may have 
against the specific performance of a contract, 
may preclude the execution of it, as between 
tnikees and cestui que trust ; ns, where an 
irisolveiit tenant made over his lease to another, 
who treated for a renewal under a secret 
agreement, in trust for the original tenant. 
FeMtlierstmilicmgli v. FeinvieJi, 17 \'es. 313 ; 11 
R. R. 77. 


f. Against what Persons. 

Commissioners of Woods and Forests.] — The 

commissioners of woods and forests are not, 
under the 7 Geo. 4, c. 77, entitled to sue or liable 
to be sued for the specitic performance of con- 
tracts entered into with and by them. Mirsc v. 
Seurnmr (Lord), 13 Beav. 25-1. 

The commissioners %vere authorised, wdth the 
consent of the lords of the treasury, to demise, 
or, previous to any demise, to contract to demise. 
The bill alleged that the commissioners having 
first obtained the consent required, determined 
to demise, and afterwards contracted to demise 
to the plaintifi, and prayed a specific perform- 
ance Held, on demurrer, that the bill could 
not be sustained. Ib. 

Corporation.] — If regular corporate resolution 
has been passed, and upon faith of it expenditure 
has been incurred, the court will compel corpora- 
tion to make a legal grant, in pursuance of a 
res(.dulion. although not under corporate seal. 
Morsl/oll V. Quecnhmmgli Corjwratioit, 1 Sim. 
^ S. 520 ; 24 iL R. 220. 

A jn’oposal "was made by D. to a corporation, 
to take out a lease of part of their lands, at a 
certain rent. The proiiosal w^as accepted, and 
the acceptance entered on the corporation books. 
This was immediately communicated to D., who 
sfjon after took })ossession, and paid the first 
year's rent, when due. He tlieii refused to com- 
}dete his contract by taking out the lease : — 
Hehi, in a suit for specific performance, that 
there were snfiicient acts of jjart performance to 
take the case out of the general rule, by which 
corporations can contjuct only under their com- 
mon seal. SleeveM’’ Hosjgital v. I)yas, 15 Ir. Ch. R. 
405 ; 10 L. T. 882. 


Married Woman.]— A married woman, wdth 
the concurrence and in the presence of her 
husband, signed an agreement in writing to 
grant a lease. At the date of the agreement it 
was believed by all parties that she was entitled 
to two-thirds of the property for her separate 
use, and that the remaining one-third belonged 
to her brother in India, whose concurrence it 
was represented that she could procure. ^ It was 
soon afterwards discovered that the wife was 
entitled to one-fourth only for her separate use ; 
that to another fourth she was entitled abso- 
lutely ; that another fourth had belonged to a 
deceased sister of the wife ; and that the remain- 
iug fourtli belonged to the brother in India. 
The fourth which had belonged to the sister was 
purchased by the husband soon after the state of 
the title was discovered. Upon a bill for specific 
performance against husband and wife Held, 
that thei-e could he no decree against her in 
personam ; and that her agreement did not bind 
tlie husband as to the interests in the property 
which he had at the date of the agreement, or 
which he afterwards acquired. Aylett v. Ashton, 

1 Myl. & C. 105 ; 5 L. J., Ch. 71. 

Infant.]— Tenant for life agreeing to grant 
lease dies. Next tenant in tail being his son, an 
infant, and father having a right to appoint 
testamentary guardian, wTiich he does, the agree- 
ment w’as carried into execution against the son 
during his minority, it being first modified by 
court*' to advantage of son. JBmmmell v. 
Clavering, 3 Swaiist. 690. 

Costs.] — A., having agreed to grant a 

lease to B., died before granting it, leaving an 
infant heir. B. filed a bill against the infant 
for specific performance, which was decreed : — 
Held, tliat each party should bear his own costs. 
Long in otto v. luorss, 26 L. T. 828. 

A lessor by his will subsequent to the date of 
the lease devised the property to bis infant sons. 
The right of the plaintifi to maintain the suit 
was not disputed ; the only question in the cause 
related to the costs Held, that the parties 
should abide their own costs. White v. Heeh, 
Ir. R. 6 Eq. 63 ; 20 W. E. 275. 

Tenant in Common.] — One of two tenants in 
common of an estate agreed to grant a lease of 
the mines under it Held, that the lessee was 
entitled to a decree for specific performance, and 
for a partition of the estate. Heaton v. JDearden, 
16 Beav. 147., 

Remainderman.] — A written proposal to take 
lands at a rent of IZ, 5s. per acre, for three lives 
or thirty-one years, was sent by F. to a tenant 
for life. He replied that he had rrot power, to 
execute such a lease, bat “ if you choose to take 
a lease in the usual way, I will allow you 20?. to 
get up a cottage and a lease for ymur own life.” 
F., who had been previously in possession of the 
lands, remained in possession, but continued to 
)»ay tlic rent previously payable, which was less 
tlnin 1?. 5.S-. per acre, and never made any claim 
for the 20?. : — Held, that there w'as not on the 
proposal, answer, and siibsequciit occupation, a 
sufiicieiit agreement to bind the remainderman. 
O' Fay V. Hurhe, 8 Ir. Ch. R. 511. 

F. entered into an agreement for a lease with 
a tenant for life, whicli W'as not binding on the 
remainderman. In March, 1854, the tenant for 
life being dead, F. communicated the contract 
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to the agent for the remainderman, requesting 
the grant of a lease, which the remainderman 
refused to execute. In- April, 1854, the agent 
informed F. that he had been directed to serve 
notices to quit on all the tenants, but that if 
F. would send a proposal to pay 11. 5,?. per acre 
(the rent reserved by the alleged agreement), he 
would not serve a notice on F. F. replied by 
setting out the agreement, and stating that he 
was not tenant from year to year, but sa 3 dng 
that he left his case in the agent’s hands for the 
present, “particularly as a lease will not be 
granted of any part of this propcrt^n” After this 
F. expended large sums in the improvement of his 
farm. Notice to quit was served on F. in 1856 : 
— Held, that F. was not entitled to specific 
performance, against the remainderman, of the 
invalid agreement. Ih. 

Executors.] — A. leased premises to B. for ten 
years ; and B. covenanted not to assign the 
premises without A.’s consent. A. agreed to 
grant to C. a lease for ten years, from the end of 
B.’s term, subject to the same covenants as were 
contained in B.’s lease. 0. died before the lease 
was executed to him. A. filed a bill against C.’s 
executors (who admitted assets) for a specific 
performance of the agreement, and offered so to 
qualify the covenants of tlie lease as that the 
executors should be no further liable thereon 
tlian. they would have been on. tl:ic covenants 
whicli ought to have been entered into by the 
testator in case a |)roper lease had been made to 
liim. Specific performaiice of the agreement 
decreed, with a reference to the master to settle 
the lease. Phillips v. Pcerard, 5 Sim. 102. 

Administrator — Insertion of Eestrictive 
Covenant.] — The owner of six leasehold houses 
figi’eed in writing to let one of them, numbered 
737, to a tradesman, the agreement saying nothing 
about a restrictive covenant. On the same da^^ 
he also agreed to let another of the houses, 
numbered 735, to a grocer, and he agreed with 
him tliat the business of a grocer should not be 
carried on in any of the other five houses. After- 
wards he contracted to sell the house No. 737 
and a third house numbered 730, to T., also a 
grocer, and the agreement, ’which was in writing 
and dated the 6th of July, 1870, contained nothing 
about a restrictive covenant, but an under-lease 
was prepared and engrossed which did contain a 
covenant that the premises should not be used 
for a grocer’s business. An appointment was 
made for the execution of the under-lease and 
counterpart on a certain day ; but on the previous 
evening T. died suddenly intestate. It was stated, 
but on the plaintifi’s evidence only, that after 
the written agreement of the 6th of Juhq and 
before T.’s death. T. verbally agreed to the 
insertion of the restriction, and there was other 
evidence that he was prepared to execute a 
counter}:)art of the engrossment. It having been 
shewn that the insertion of such a restriction 
would considerably diminish the value of the 
property : — Held, that tl.ie administrator of the 
intestate could not be compelled to execute a 
counterpart of a lease containing such a restric- 
tion. Snellinq v. Thomas, 43 L. J., .Gh. 506 ; 
B. It. 17 Eq. 303. 

The written agreement of the 6th of July 
stipulated that the property should be bought 
“ subject to the existing tenancies.” The plaintilf 
alleged that on the 6tli of July the lessee of the 
house No. 737 was under an agreement to eonsent 


to a restrictive covenant, and in proof of this the 
counterpart nf a lease, bearing date the da 3 r 
before the agreement of the 6th of July, was 
produced, containing such a covenant. It having 
been shewn that the lease was antedated and 
was not in fact executed till after the 6th of July, 
1870 : — Held, that the administrator was not by 
this clause bound to execute the counterpart of 
a lease containing the restriction. Ib. 

Person not in Possession.] — The contract for 
a present demise, b 3 >’ a person out of possossion, 
not enforced in eqnitv. Bmjly v. Tyrrell, 2 
I Ball & B. 358 ; 12 R. R. 99. 

Person not Party to Contract.] — A lessee of 
premises covenanted with his under-lessees o£ 
part, that in case he obtained an extension of the 
term or a renew.al of his lease, he would give to 
the under-lessees' a like renewal or extension of 
his nnder-term. A lease was subsequently taken 
from the gi'ouiid landlord for an extended term 
in the name of a trustee for the separate use of 
the lessee’s wife. The under- lessees iile .i a bill 
against the lessee, his wife, and her trustee, 
charging that the extended lease had been taken 
in a trustee’s name, in order to defeat their rights 
under the lessee’s covenant, and praying that the 
wife and her trustee might be decreed to grant 
ail under-lease to the plaintitf.s for the extended 
term : — Held, that the relief sought could not be 
given, as the suit was virtually one for specific 
performance against persons who were not parties 
to the original covenant or contract to renew the 
under-lease. Liimleii v. Timms, 28 L. T. 157 ; 21 
W. R. 319. 8. C., 28 L. T. 608 ; 21 W. R. 494— 
L.JJ. 

Mortgages.] — A. made an equitable mortgage 
to B., and afterwards agreed to grant a lease to 
0., who had notice of the mortgage. B. after- 
wards |iurchased the eqnit 3 ’' of redemption with 
notice of C.’s agreement, and took a conveyance 
to himself : — Held, that B. was bound out of his 
whole interest to grant the lease to C. Smith v. 
Phillips, 1 Keen, 694 ; 6 L. J., Oh. 253. 

A mortgagee of leaseholds with a power of 
sale, but no leasing power, entered into a written 
agreement to grant a lease for the whole term, at 
a rent and premium. It was the understanding 
of both parties, although not expressed in the 
agreement, that it was subject to the concurrence 
of the mortgagor being obtained. The latter 
refused to concur: — Held, that the intended 
lessee could not insist on the lease being granted 
to him, although he was willing to take it without 
the mortgagor’s concurrence. Fran]dmsltl v. 
Ball, 33 Beav. 560 ; 10 Jur. (K.S.) 606 ; 10 L. T. 
447 ; 12 W. R. 845. 

Held, also, that it was not a case for giving 
damages in equity, and the bill was simply 
dismissed, without any express reservation of 
leave to bring an action. Ih. 

After the date of an agreement for an niidsr- 
lease the lessee mortgaged his lease by demise to 
parties who had notice of and took subject to Hie 
agreement : — Held, that the mortgagees were not 
proper parties to a suit for specific performance 
by the under-lessee. Lonq v, Btmriny, 33 Beav. 
585 ; 10 Jur. (N.s.) 668 ; io L. T. 683'; 12 W. R. 
972. 

Agreement not to raise Rent or give Kotiee to 
Quit— Wlietlier Binding on Lessor’s Successors;] 
— The owner of premises agreed to let them by 
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a written agi’cement, not under seal, specifying a I ysrere themselves bound to the extent of their 


certain rent, and containing the following clause : interest in the property , to enter the special 


‘M will agree not to increase jwr rent, and not covenants which the original upended lessois. 
to give you notice to quit, so long as you desire had contracted to enter into. Pago v. ioo,n. 

® A,, -T-T- Jl *> •Jfr 


to continue my tenant” : — Held, that this con- 3 Beav. 36. 
stitiitcd a mere personal agreement between the 
landlord and tenant, so as not to bind a subse- Bankrup 


Bankruptcy of Party.] — On a bill by the 


quent purchaser of the landlord’s interest, with assignees for the specific performance of the 
or without notice. Iloheiis^. TregasJds, 38 L. T. agreement, the court decreed that the assignees 
176. But sec lijKsel v. JVatsem, ante, col. 711. were entitled to a lease according to the agree- 
ment, on personally entering into those covenants 

Principal, where Contract made with Agent.] which the bankrupt, if solvent, would ha^ been 
—A land agent has not authority to enter into bound to enter Jnto. Powell v. Lloyd, i Y & J. 
contracts for leases. il/orteZ v. 8 Ir. Ch. B. 372; 31 B. B. 59S. 


In a suit for specific performance, a contem- 
poraneous letter of a deceased agent, with whom 
a contract for letting land xvas made, was 


Usual Covenants.]— post, Covenaots, 1. 


. No Provision as to.] — ^^Vhether an agree- 


admitted, to prove the terms of the contract, ^lent for a lease does or does not provide that 
the tenant having relied on the acts of the the usual covenants shall be inserted in the lease, 


agents to establish that he had authority to g^ch party is entitled to have such covenants 
contract. Ih. inserted as are incidental to and necessary to> 


Decree for the execution of a lease to the p]>otcct the rights given or reserved to each.^ 
jilaiiitiifs, according to the terms of an agree- Accordingly, under an agreement for a lease of 
ment entered into bctwceii the two defendants ; minerals, "the payments to be accelerated with an 
it appearing that one of the defendants ^who increase in the quantity of work, it was held that 
resisted the decree and claimed the benefit of ^i-^q lessor was impliedly entitled to have a right 
the agreement for himself, acted as agent of the entry and inspection secured to him b}" this 
] flail It iffs in negotiating the lease from his co- lease. Plalmley v. Wieldon, 1 Hare, 179 ; 11 
defendant, so that his own intention xvas ini- L. J., Ch. 164: ; 6 Jur. 54. 


material ; and the court being satisfied, more- 
over, upon the evidence, that the real object and 
umlerstaiiding of the contracting parties was an 
agreement for a lease for the benefit of the plaiii- 
tifis. 'laylor v. Sulinon, 4 Myl. & 0. 134. I 


To Bepair.] — Though the court will not ordi- 
narily decree specific performance of an agree- 
ment to repair, it is the habit of the court to 


decree specific performance of agreements involv- 
ing the execution of leases, or other instruments 


Evidence of Agents’ Authority.]— -The containing covenants to repair. Paxton v, 

authority of an agent to contract for a lease of yeicton, 2 Sm. & Gifi. 437. 


lands need not be in writing. A proposal in Bill for a specific performance of articles, for a 


writing fur a lease to an agent, who has not lease of lands in Norfolk, where by custom the 
power to enter into a contract for such lease, landlords repair ; but the rent resCTved on this 


may be ackno^y lodged by parol by the princijial, lease appearing to be under the value : — 
so as to be binding on the principal, semblc. Decreed, the tenant should covenant to repair. 


Callaghan v. Pepgcr, 2 Ir. Eq. B. 399. 

Specific performance of a covenant to grant, 
on the death of the survivor of three cestui quo 
vies, a new lease for one life, to be named within 


Burrell v. Llarrison, 2 Yern. 231 ; Pre. Ch. 25. 


For Quiet Enjoyment.] — Under a contract in 
writing for a lease of land, containing no words 


twelve cxdendar months atter the death of the ghewirig an intention to exclude the undersurface 
first O/- fhe said three hves, decreed ; though the mines, which did not, in fact, belong to the 


HOW life not named within the time prescribed intended lessor, but containing an agreement for 


by the covenant : the lessee being surprised by absolute covenant for quiet enjoyment:- 


the imsiiiformation of the lessor’s agent, and Ujgjj^ entitled to 


therefore could not name the life at the proper according to the contract, with an unqualified 
time, and there being no diflieulty in ascertaining covenant for quiet enjoyment. OnumK y. Cohen. 
tlio compensation ; the lessor atocted by letters 2 Hem. i: M. 354 ; 34 L. J., Ch. 33S ; 11 Jur. (N.S.j 
written to lessee by his land agent and receiver |^(jg . ^2 L T 15 ' ^ ^ 


written to lessee by his land agent and receiver 
of his rents, who had the key of his record 
cdiambcr : that being sulficicnt to constitute him 


ciiamoer ; tnar oeing sumciciu to constitute nim Assign. ]-.A. leased premises to B. for- 

agen tor the purpose, and to protect the tenants ^ou years, and B. covenanted Lt to assign the 
m. their bur tiansactions with such agent, pi.^mises without A.’s consent. A. agreed to 
lurinanr. Ormoiul (^Lora),Besit. diT. ^ ^ . . 4 = . . 


■rmua v. urmuna i^naraj, x>eau ^ 

B.’s term, subject to the same covenants as were 
g-. Insertion of Covenants. contained in B.’s lease. 0. died before the lease 

was executed to him. A. filed a bill against C.’s 
Where intending Lessor dies.] — Parties having executors (who admitted assets) for a specific 


an oquitablc^ estate only agreed to grant a lease performance of the agreement, and offered so to 
to A. r>., which was to contain special covenants, qualify the covenants of the lease as that the 


to A. L>., which was to contain special covenants, qualify the covenants of the lease as that the 
both on the part of the lessors and lessee. The executors should be no further liable thereon, 
intended lessors died before the lease had been tnan they would have been on the covenants 
granted, and their interest became vested in which ought to have been entered into by the 
bankrupt assignees and an heir-at-law, against testator, in case a proper lease had been made to 
whom a decree for specific performance was him. {Specific performance of the agreement 
made : — Held, that receiving the benefit of the decreed, with a reference to the Master'to settle 
lessee’s special covenants, the assignees and heir the lease, Phillips v. JEmrard, 5 {3im. 102. 
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3Siot to Sublet— Sublease already grauted.]— Gmrlay v. Somerset iDulieX Ves. 429: 13 
. An agreement to grant a lease subject to such E. K. 234. . 

clauses as the landlord chooses to ' insert will not 

be specifically performed, where the landlord Option of Determiniug Lease.]— Where lessees 
insists on a clause for avoiding the lease on of waj-leaves (colliery) entered into a correspon- 
sublettirig, and the tenant has already sublet; dence with the tenant for life with power of 
and although the court would not allow him to leasing for a new lease, proposed as a renewal of 
specify unreasonable clauses, yet, semble, if he the former, which contained* a usual clause giving 
decline to name any, the agreement is too uncer- the lessees an option of determining the lease on 
tain to be enforced. lOlr. 3£q. E. notice, but the correspondence vras silent as to 

the insertion of such a clause : — Held, that the 
lessees might reasonably have understood (whether 
Against Noxious Trade— Tannery.] — Specific it were mutual or not) that the new lease was to 
performance of an agreement to take a lease of contain such a clause, and that they ought not 
lands for the purpose of a tannery will not be to be compelled to accept the lease without it. 
enforced when the proposed lease contained the Qumre, in executory agreements, whether there 
usual covenant against carrying on noxious is a presumption in favour of the insertion of such 
trades, although the defendants had represented customary stipulation. Ricketts v. Bell, 1 De Gr. 
that they were about to conduct their business ^ 335 ; 11 Jur, 918. 

in a w\ay which could not be open to objection on see post, Covenants. 

that score. Reeces v. Greenwich Tanning Co,^ 2 

Hem. & M. o4. Other Eemedies and Proceedings. 


That Eent be increased in Proportion to Pro- 
perty Tax — Covenant in Original Lease— New 
Lease.] — Where an agreement for a lease had 
been decreed to be specificall}^ performed, and to 
contain the same covenants and provisions as 
were in the original lease, one of w'iiich covenants 
was, that so long as any tax upon property or 
income should be imposed upon the rents, the 
reserved rent of 6907. should be increased in pro- 
portion to the amount of the tax : — Held, that 
notwithstanding the provisions in the 5& 6 Yict. 
c. 35, the new lease must contain the same cove- 
nants and provisions as were inserted in the 
original. Readel v, Pitt, 11 Jur. (n.s.) 152 ; 11 
L. T. 592 ; 13 W. E. 287.' 

I?)., in 1847, became lessee of two farms, held 
under a lease which expired in 1853. The tenant 
for life of three undivided parts, on the expira- 
tion of the term, agreed that B. should, as to 
them, continue as tenant from year to yetn* at the 
same rent ; but the owner in fee of one-fourth in 
possession, and of the three-fourths in remainder, 
refused to grant a lease, except at an increased 
rent, which B. agreed to pay, and he continued in 
possession. In March, 1856, the owner signed a 
memorandum, whereby he agreed to grant a new 
lease of his quarter share for fourteen years at 
the increased rent, to contain covenants and pro- 
visions similar to those in the expired lease. In 
1861 the tenant for life of the three undivided 
parts died, and a negotiation was entered upon 
between B. and the owner for a lease of those 
three-fourths. The owner, in a letter of March, 

1862, acknowledged that B. had a right to hold 
one-fourth of the property, but required rent at the 
higher rate for the other three-fourths, which B. 
agreed to pay. Disputes arose, and in February, 

1863, the owner gave B. notice to quit : — Held, 
that the owner was bound by the memorandum 
of March, 1856, and that B. was entitled to a 
lease of the entirety of the farms for fourteen 
years, at the increased rent, with covenants 
similar to those contained in the expired lease. 
S, a, 9 Jur. (N.s.) 1194 ; 9 L. T. 318. 

Eejection of Immaterial Conditions,]— Decree 
for specific performance of an agreement to 
grant a lease, rejecting one term (for such con- 
ditions, <kc., as shall be judged proper by J.), and 
substituting a reference to the Master, the agency 
of J. not being of the essence of the contract. 


Mandamus.]— The 17 & 18 Yict. c. 125, s. 68. 
which gives an action for a mandamus “ to fulfil 
any duty in the fulfiment of which the plaintiii 
is personally interested,” does not apply to a 
personal contract, and, therefore, a declaration on 
an agreement for the lease of a house, claiming a 
writ of mandamus commanding the defendant to 
prepare a lease in accordance with the agreement, 
is bad on demurrer. Renson v. Paul, 6 El. & Bl. 
273 : 25 L. J., Q. B. 274 ; 2 Jur. (N.S.) 425 ; 4 
W. E. 493. 

Injunction— To restrain Ejectment of Tenant.] 

— Where proceedings were taken to enforce a 
legal right, consisting of the residue of a term of 
which three days only were unexpired, for the 
purpose of obtaining an improper advantage 
against a tenant in possession who had contracted 
for a new lease, the court restrained the proceed- 
ings by injunction. Buohland v. Glbblns, 32 
L. J., Ch. 391 ; 9 Jur. (N.S.) 781 ; 8 L. T. 129 ; 
11 W. E. 483, 

To restrain Action for Alleged Trespass.] 

— A., relying upon a formal written agreement, 
in pursuance of which B. was to accept from 
him, on the terms therein mentioned (subject to 
an unsettled question relative to taxes, which 
was to be left to the decision of a third party), a 
lease of certain lands, possession of which* had 
accordingly been taken, filed a bill for specifi.c 
performance, and to compel B. to execute the 
lease. A few days after, B., adopting as the basis 
of their agreement a letter which he*^ had written 
to A. during the progress of their treaty, brought 
an action against him for breach of contract and 
trespass, whereupon A., having amended his bill 
by denying as matter of fact the breaches com- 
plained of, and by stating that the alleged 
trespass consisted of making certain repairs on 
the premises, in execution of his part of the 
contract, moved to restrain. B. from prosecuting 
the action: — Held, that A. was entitled to tlie 
interlocutory injunction sought. Blakemu v. 

Ir. E. 7 Eq. 472. 

Rescission of Contract— Befendant Absconding 
after Decree for Specific Performance.]— After a 
decree for specific performance of an agreement 
by defendant to take a lease and for payment by 
him of the costs and damages, he absconded : — 
Held, that the plaintiff was entitled to an order 
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I’cscinding the contract. WatwnY. Cox^ 42 L. J., 
Oh. 279 • L. E. 15 Eq. 219 ; 27 L. T. 814 ; 21 
W. E. 310. 

Eecoverin^ for Work done under an Agree- 
ment.]— The plaintiff, in a letter, proposed to take 
a lease of the defendant’s house for a term of 
years, if the defendant would carry out certain 
alterations. A correspondence and interviews 
followed, and it was ultimately agreed that the 
alterations should he made, the plaintiff to pay 
7oL towards them. The plaintiff unshed to have 
the drawing-room, painted in a particular way, and 
the defendant consented that the plaintiff should 
send in his own workmen to paint it, which he 
accordingly did, and also laid down gaspipes with 
the defendant’s consent. Ultimately the plaintiff 
was prevented from taking possession of the house 
(iwing to the default of the defendant in carrying 
out tiie alterations to be performed by him, and 
brought an action for breach of the agreement, 
with the common counts for work done. The 
correspondence disclosed no agreement sutScient 
to satisfy the Statute of Frauds : — Held, that the 
plaintiff could, under the common counts, recover 
for the value of the work done by the defendant’s 
consent. PulhTiwh v. Laiccs^ 45 L. J., Q.B. 178 ; 

1 Q. B. ;D. 284 ; 34 L. T. 95. 

Granting Lease when a Condition Precedent to 
Eight of Action.] — Defendant agreed with plain- 
tiffs to grant to them a lease of certain land for 
tlie term of five years, and to ])ay to them on the 
termination of the term, by effluxion of time, or 
by notice, a certain sum in respect of lixtures to 
be ]>ut l^y them on the land during the term. 
Ko lease was granted, hut the plaintiffs entered 
and occupied for live years, and during their 
occa|)ation put certain fixtures on the land : — 
Held, that the granting of a lease by the defen- 
dant was not a condition precedent to the right 
of the plaintiffs to be paid in respect of the 
lixtures. Bowes v. Oroll, 6 El. & Bl. 255 ; 4 
W. R. 484. 

By an agreement between the plaintiff and the 
defendant," the former agreed that upon payment 
to liiiii by the latter of i,440/., by instalments on 
certain clays, he wmuld grant the defendant a 
lease of a certain parcel of land, and the defen- 
dant agreed to accept such lease and execute a 
counterpart. A declaration assigned for breach 
non-pavment of the moneys : — Held, that the 
declaiatjon disclosed a sufficient cause of action, 
the granting of a lease not being a condition 
precedent to the plaintiff’s right to demand pay- 
ment ol the nmney. Baggallmj v. Pettit^ 5 C. B. 
(N.S.) 637 ; 28 L. J., 0. P. 169 ; 5 Jur. (N.S.) 
868 . 

Pleading — Variance.] — ^^Vhere a declaration 
stated, that, in, consideration that the plaintiff 
wuiih I pr’ocui'e S. to grant a lease to the defendant, 
the latter promised to pay the plaintiff 170Z., and 
it was ju’oved that S., having agreed to grant a 
lease to the plaintiff, the latter originally under- 
took to assign it to the defendant for the con- 
sideration mentioned: but that afterwards a 
lease, to which the plaintiff was a party and 
assented, was grunted immediately by S. to the 
defendant, in which the consideration to be paid 
by the latter to the plaintiff was not mentioned : 
— Held, that the evidence merely amounted to 
proof of lire substitution of a new contract to 
procure a lease from S. to the defendant, in lieu 
of the original contract ; and, consequently, that 
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there was no variance. Boohb v. Mitchell^ 1 
B. & C. 18 ; 1 L. J. (O.s.) K. B. 25. 

The plaintiff, in the first and third counts, 
alleged that, at the time of making the agree- 
ment with the defendant, he was possessed of a 
house, for a certain term of years, to expire on 
the 25th December, 1826 ; and, in the second, 
that he was entitled to the term, under and by 
virtue of a certain contract. The proof was, that 
the plaintiff was possessed for a term of only 
twelve years ; and there was no contract^ or 
agreement under which he was at that time 
entitled to an extension of the term : — Held, that 
this was a variance, although it appeared that 
he had since become possessed of a lease to expire 
in December, 1826. Boutledge v. Grants 1 M. & 
P. 717 ; 4 Bine-. 653 ; 3 Car. & P. 267 ; 6 L. J. 
(O.S.) G.P. 166 ; 29E. R. 672. 

Tender of Lease for Execution.] — In a declara- 
tion on an agreemciit between the plaintiff and 
the defendant, that the defendant would take a 
house of the plaintiff and execute a lease for the 
same term as the plaintiff held, less ten days, an. 
averment that the plaintiff accepted the defen- 
dant as tenant, and tendered him a lease for his 
execution, is sufficient, although there was no 
averment of the plaintiff’s readiness and willing- 
ness to grant the lease. Collins v. Willmott^ 11 
L. T. 340 ; 13 W. B. 20 b 

A contract provided that a lease should be 
drawn, prepared and executed at the sole expense 
oi: the lessor. In an action on the agreement by 
the lessee: — Held, that it was not necessary to 
aver that a lease was tendered to the lessor for 
execution. Price v. Williams, 1 M. & W. 6 ; 
1 Dale, 362 ; 1 Tyr. & G. 197 ; 5 L. J., Ex. 
129. 

To an action for breach of an agreement to 
execute a lease, it is no answer to allege that the 
intended lessee had not prepared the lease and 
tendered it for execution to an intended lessor. 
Cantley v. Powell, Ir. R. 10 C. L. 200. 

Cost of Preparing Agreements.] — Lessee of a 
house and fixtures agreed to pay the expense of 
preparing the agreements : — Held, that he was 
liable to pay the costs of preparing, and of copies 
of an inventory of the fixtures referred to by the 
agreement. Thomas, In re, 8 Beav. 145. 


6. Title op Lessor. 

■When it can be called for.] — By the terms of 
a letter from the plaintiff, which was accepted 
and signed by the defendants, it was agreed that 
the “ plaintiff should set to the defendants or 
assigns, if preferred, for the longest time he could 
grant” : — Held, on a bill filed for a specific per- 
formance, that the defendants wmre bound to 
take such title as the plaintiff had at the time 
the agreement was made, and that under the 
terms of the agreement, the defendants were not 
entitled to call upon the plaintiff to shew his 
lessors title. Molloy v. Sterne, 1 Dr. & WaL 
585. 

Objection to title between vendor and pur- 
chaser on the ground of non-production of lessor’s 
title overruled in the case of a bishop’s lease. 
Fildes v. Iloolier, 2 Mer. 430, 

On a bill by vendor for specific performance 
of an agreement to take a lease for twenty-one 
years at a rack-rent, the Master having reported 
in favour of the title shewn by the abstract, and 
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an exceptiGii being taken to the report, the ques- 
tion was, whether, where the agreement is silent, 
the vendor of a leasehold interest is not bound to 
produce the title of his lessor ; and the exception 
was allowed. Id. 424. 

How far Guaranteed.] — By agreeing to grant 
a lease, a party does not impliedly engage for a 
general w'arranty, nor under t.ake' to deliver an 
abstract of his title. Gioillmi v. Stone, 3 Taunt. 
433. 

K or that he has a good title to the fee-simple, 
and will deliver a written abstract. Temple v. 
Broimi, 6 Taunt. 60. 

An agreement to grant a lease contains an 
implied undertaking on the part of the intended 
lessor that he has title to grant such lease : and 
it he has not, he is liable to an action at the suit 
of the intended lessee. Stranlis v. St. John, 36 
L. J., C. P. 118 ; L.B.2 C. P. 376 ; 16 L.T.283 ; 
15 W. R. 678. 

Upon a contract for the sale of an agreement 
for a lease, it is not an implied condition that 
the lessor has power to grant the lease. Klntrea 
V. Preston, 1 H. & N. 357 ; 25 L. J., Ex. 287. 

A declaration that the defendant had agreed 
to let premises to the plaintiff on certain terms, 
and that, in considei'ation that the plaintiff, at 
the request of the defendant, had promised to 
perform all things in the agreement contained 
on his part to be performed, the defendant pro- 
mised the plaintiff that he had good right and 
title, and full and lawful power and authority, 
to let the premises to the plaintiff wdthout re- 
striction as to the purpose for which the same 
should be occupied : — Eleld bad, inasmuch as the 
promise alleged could not be implied from the 
relation of landlord and tenant, and was without 
consideration, to support it. Jackson v. Cohhhi, 
1 I). (N.S.) 96 ; 8 M. & W. 790 ; 10 L. J., Ex. 389. 

Befects in.] — See supra, 4, d. ix. (ante, col. 768). 

In Case of Lease.] — See post, E. 8 (post, col. 
857). 

7. Agreement, how par Equivalent to 
Lease. 

The defendant on the 29th of May, 1879, 
agreed to grant and the plaintiff to accept a 
lease of a mill for seven years at the rent of 30.9. 
a year for each loom run, the plaintiff not to run 
less than 540 looms. The lease to contain such 
stipulations as were inserted in a certain lease of 
the 1st of May, which was a lease at a fixed rent 
made payable in advance, and contained a stipu- 
lation that there should at all times be payable 
in advance on demand one whole year’s rent in 
addition to the proportion, if any, of the yearly 
rent due and unpaid for the period previous to 
such demand. The pLiintilf wms let into posses- 
sion and paid rent quarterly, not in advance, 
down to the 1st of January, 1882, inclusive, 
having run, in 1881, 560 looms. In March, 1882^ 
the defendant demanded payment of 1,0057. 14.9. 
(8407. as one whole year’s rent for 560 looms at 
30.S'., and 1657. 14,9. as the proportionate part of 
the rent from the 1st of January last), and put 
in a distress. The plaintiff thereupon commenced 
. his action for damages for illegal distress, for an 
in junction, and for specific performance, and 
moved for an injunction. F,ry, J.5 granted the 
injunction on the terms of the plaintiff pay- 
ing the 1,0057. 14x into court. The plaintiff 



appealed : — Held, that since the Judicature Acts 
the rule no longer holds that a person occupying 
under an executory agreement for a lease is only 
made tenant from year to year at law by the 
payment of rent, but that he is to be treated in 
every court as holding on the terms of the 
agreement. Walsh v. Lonsdale, 52 Ij. J., Ch. 2 ; 
21 Ch. 1). 9 ; 46 L. T. 858 ; 31 W. E. 109— 
C. A. 

Held, therefore, that the plaintiff holding 
under the agreement was subject to the same 
right of distress as if a lease had been granted, 
and that if under the terms of the lease a year’s 
rent would have been payable in advance on 
demand a distress for that was lawful, II). 

Semble, that such lease ought to reserve a mini- 
mum rent of 8107. (30,9. apiece on 540 looms), and 
that the stipulation in the lease of the 1st of May- 
as to payments in advance would be applicable 
to such minimum rent though not to the whole 
rent. And the defendant being willing to submit 
to the injunction on having 8107. paid into court, 
order varied accordingly, the court being iiicnned 
to the view that there was a right of distress for 
that amount though tlie time had not arrived 
for finally determining the question. Ih. 

See the above case approved in Mamfhan, In 
re, 14 Q. B. D., at p. 958, and Allhusen v. 
Brouhi/uj, 26 Ch. D., at p. 565. See also Coats- 
loorth V. Johnson, 55 L. J., Q. B. 220. 

Jurisdiction of County Court.]— The defendant 
entered on pi’emises under an executory agree- 
ment for a lease. He subsequently gave six 
months’ notice to quit, as if on a. yearly'tenancy, 
and left the premises. An action was brought 
in the county court for a quarter’s rent aecrning 
due after the defendant had given up possession. 
The value of the premises exceeded 5007., so that 
the judge had no jurisdiction to decree specific 
, performance of the agreement ; but he w*as of 
opinion that it was a ease in which specific per- 
formance would be decreed, and that he was- 
therefore bound to treat the defendant as tenant 
under the terms of the agreement, and he gave 
judgment for the plaintiff : — Held, that the 
[equitable doctrine that a person who enters- 
I under an executory agreement for a lease is to be 
treated as in under the terms of the agreement, 
can only be applied w-here the court "in which 
the action is brought has concurrent jurisdiction 
in law and equity, and that the plaintiff could 
not recover. Poster v. lleeres. 61 L. J., Q. B. 
763 ; [1892] 2 Q. B. 255 : 67 L.T. 537 ; 40 W. 11. 
695— C. A. 


8. Agreement as Distinct from Lease. 

An instrument on an agreement stamp, re- 
citing that A., in case it should turn out that he 
is entitled to certain premises on the death of B., 
would immediately demise the same to G., de- 
claring that he did thereby agree to demise and 
let the same, with a subsequent covenant to- 
procure a licence to let from the lord, operates 
as an agreement for a lease, and noc as an 
absolute demise. Doe d. Chore v. Clare, 2 Term 
Rep. 739. S, P., Perrlng v. Brook, 7 Gar, & P. 
860 . 

An agreement by wdiich A. agreed to let her 
house to B. “ during her life, supposing it to be- 
occupied by B. or a tenant agreeable to A,,” and 
containing a stipulation that ‘[a clause was to be 
added in the lease ” for a particular purpose, is- 
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o„ly aTi agieevnent for a leruje, as an’inmd 

oxetiS "TeTsZ^M y ««’ 6 g*p“hfSm“cTl^sntetan^ 

5B0 : 2 Smith, ov O. ^ . - nfhpr -iqual covenants, as in leases of houses in 

The following instmment is an a^eemmt^f - - defendant should execute a 

a lease and not a lease :-H. agrees to make and B. , and mat ^ ^ iio tendered to him 

execute to E. a good and valid lease of all that countc P * ™ j plaintiff, and that the 
m«, &c. tS hold to E., bis nxecutors and by the^^ohmtor^^oj^^ ,nd Wnterpart was to be 
assmns, for the term of seven yeais, from the 21^ by the defendant Held, that 

dav'of June next, at and under the yearly^ lui^was an^agreement for a lease, and not an 

of 10Bf.,cIearof all tnxesand assessments^ lotoi demiser and that the defendant, having 

the land tax), payable half-yearly, the fi St haU aotua^ the apcement, 

'trnnvlv ■navment to be made on the 2otli clay or entt ,^pnr to vear, which tenancy 

^?eS'ne". And lease shall contai^ ^Scronrhe^Sell^ a Regular notice to 


exo^Ialso a proviso for f-ef of present contract with an agreement 

payment of the rent by the space of , , . . , should take possession immediately, 

ch vs after the same shall become due, or on non- ^ ^ ^ slionld be executed in future, 

Sfonnance of any of the covenants on t^e J/^n a^'cement for a lea^^^ 

abolc specified, and A party possessed of the residue of a term of 

nud E. agrees (whenand sosoonasthen^cssua e vears^in promises, entered into a written agree- 
,or dwelling-houses on either X X/ become ment with another to grant him a lease of the 

hereby agreed *0 be demised shall together with certain fixtures, for a definite 

tenantedandoccupied) topaytoH. anaddit ^ ’a at a certain rent, payable quarterly ; the 

Xly ^ent of loh during the remmnto certain and the 

terra of seven y^rs. ei„ht li"ht agreement further contained a covenant by the 

the 2-lth day of June next, to o\yt/yr , = to execute such lease when required ; and 

jianels in front of the drawing-ioom ^ y tt gtiould be lawful for the 

nud fence-blind to lessor at any time after the execution of the 

hall and staircase, and yi the room , s aCmait to distrain for any rent due in 

■on the basement arid attics.^ And ^ t of the demised premises :— Held, that tins 

that by the lease bc'cby agreed to g . ^ ^ instrument did not amount to an actual demise, 

t" lo. , » h. 8« , 

after the iudmtuve of lease, H. sliall release to E., 3 no-reed “ that lie would by indenture 

„nt of the annual rent of ’'"f demisrto B. Chouse fol- fourteen yem-s from the 

r,f m. E. toP’-cpw'clcfeathisowncosM^^ 2Bth dav of December last past, at the yearly 

approvedofl.ylcsseessolic.or rentof ^toWable quarterly ; but if B. should 

2 N. & r. 123 : 7 A. & E. 4ol ; W. W. &- D. 67o , icntot expiration of the first 

' Vaidicte-dated 2ndMay y3S,thed«n^ “iH^t ’'sho,^^^ 

agreed with the plaintiff that he would ^lanto < annum, payable quarterly”: — 

FTafn^nt vF^S 

to commence on the -fy,yptonibei ne_ , regulations to 

to bo entered upon immediately by tl-o i laintiu, anions u , tenant, that the term was to 

he having, on the day o the date paid 2oL to “X’ lands to be entered 

the defendant ; and m the iinon on the 3i’d Februarv, 1808, and the housing 

HgSHSS ESS^HHH=SS 


r.4iy ; S U. P. 0 . 784 ; 9 L. J., Ex. .31i>. ‘ ‘ 

Bv a memorandum, the plahitifi agreed to let 18 Jiast, rs. i ,,-f Tune 1,8-1 ■> 

to liie defendant, and the defendant agreed to A memorandum, dated the 23id of J > -’ 

take a house, from the 24th Jiuio then next made between y. as agent for and on boha f 
* fY. 'Pni fViA torni of twentv-one vears, the churchwardens of the paiish of bt. M. Qiiot 

;^tSl•^5^^a^ ov^^^^ naming them), of the one part, and B. o the 

e“ to^^ was to contain^ covenant other part, oy which it was yrecd (provided a 
oil iiio nart of the defendant to purchase the licence could be obtained fioin the loi lol tlio 
e4 mpirto mot at any time within the first manor, arid iiyn B. putting the premises into 
tven yets of the teim to be gi-auted, and a repaii-yiiy He yuro hwardens Hould y.in a 

4veu2rtonliispartfor payment of the rent of lease to B. tor cloTvo^riy 

fmnrtorlv clear of all deductions for taxes summer-day then next, undci the clear 
whatsoever, and that the insurance on 600Z. was rent of 304, such lease to contain covenants for 
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payment of rent and taxes, and to repair, insure, 
not to commit waste, and all other usual and 
proper covenants, and B. agreed to accept such 
lease, and execute a counterpart, and that until 
such lease and counterpart should be granted 
the yearly rent should be payable and recover- 
able by distress or otherwise, in like manner as 
if such lease and counterpart had been executed, ■ 
is properly stamped as an agi'eement. Doe d. 
BaUey v. Foster, 3 0. B. 215 ; 15 L. J., 0. B. 263. 

“ Memorandum of an agreement entered into 
this 31st of January, 1840, betvreen E. of the one 
part, and T. of the other part. The said T. 
hereby agrees to become the tenant of the farm 
G-. at the customary time of entry under the 
following conditions : viz. that the sum of 260h 
annual rent shall be paid at the usual time for 
the house, premises and lands, as agreed upon ; 
and the said E. agrees to lay out in improvements 
and alterations of the farmhouse and new sheds, a 
sum not exceeding 200h, with the understanding 
that spars for rafters should be found from the 
estate ; cartage for all materials except stones for 
walls to be done or found b^y T. (Signed) E. and T.” : 
— Held, that the above memorandum wms a mere 
agreement for a future tenancy, and not an actual 
demise, and therefore required a Ih stamp only. 
(rare v. Lloyd, 13 L. J., Ex. 366 ; 12 M. & W. 463. 

Where A. agreed under seal to take and hire 
of B. a house and premises at a certain annual 
rent, but the instrument contained no words 
of demise, and there was nothing to shew when 
the interest was to commence or deteimine : — 
Held, that it was no more than an agreement 
for a lease, Clayton v. DiirtenslLaw, 7 D. & E. 
800 ; 5 B. & C. 41. 

An instrument under seal, whereby A. (tenant 
for life, with a leasing power) “sets” to B. 
certain lands for the term of one life (not 
naming the cestui que vie) ; lease to be forfeited 
at the request of A. and the costs of B., with 
the usual clauses between landlord and tenant ; 
and on wdiich was indorsed a memorandum, 
stating the name of the cestui que vie, is not an 
actual demise, but only an agreement for a 
lease. Clarlie v. Moore, 1 Jo. k Lat, 723 ; 7 Ir. 
Eq. E. 515. 

Although an' agreement between an intended 
lessor and lessee may possibly amount at law to 
a present demise or assignment, yet if, upon the 
face of the instrument, it appears that a further 
instrument is necessary to carry the intention i 
of the parties into execution, a court of equity ' 
will treat it as an agreement to he specifically 
performed in that particular. Fenner v. Ilej)- 
burn, 2 Y. & Coll. 159. 

A., by an instrument, demised, or agreed to 
demise, lands to B. for three lives not named, at 
a yearly rent, and further agreed, that leases 
should be perfected at the request of either 
party. As an essential part of the contract, the 
nomination of the lives, was wanting, this can- 
not operate as a lease for three liyes, nor as a 
lease for the life of tenant, that not being the 
intention of the grantor, but merely as an 
executory agreement for a lease. Pentlanil v. 
iStoli.es, 2 Ball & B. 68. 

Baper entitled “Memorandum of an agree- 
ment between A. and B,,” and signed by them, 
expressing, that in. consideration of -Wl. A. “doth 
agice to let and B. doth agree to take a 
messuage,” <kc., at lOL per annum rc.ut ; “ and it 
is furtiier agreed tliat A. shall not raise the 
rent, nor turn out” B. so long as the rent is duly 
paid quarterly, and he does not sell any article 


injurious to A. in his business. Though the 
terms do not exclude the construction of actual 
demise, yet the import of the whole, looking to 
some future instrument, and a more permanent 
interest than from year to year, a demurrer to 
a bill for specific performance against A., who 
had succeeded in an ejectment, was overruled. 
Droiono v. Warner, 14 Ves, 156 ; 9 E. E. 259. 

Privity of Estate.] — ^A landlord, creditor for 
rent against the estate of a deceased tenant, is 
entitled to rank above the ordinary simple con- 
tract creditors, under a decree for administration. 
But this right arises out of the relation of land- 
lord and tenant, and is founded on the sacred 
regard which the law of England shews to rights 
arising from tenure, and does not apply to a 
debt claimed against the estate of a deceased 
debtor wdro had entered upon the land under 
an agreement of such a nature, that his entry 
did not create a tenancy at a certain rent. 
Agreement to grant and accept a lease of 
property in Jamaica, from the 1st of December, 
1847, for twenty-one years, at the clear yearly 
rent of 2,000Z., the lease to contain certain 
covenants. The tenant entered into possession, 
and died in August, 1849, without having paid 
rent : — Held, that this agreement v?ould not 
have been an actual demise before the S & 0 
Viet. c. 106, and that the entry thereunder 
created no tenancy, so as to give the landowner 
a right of distress, or to make any privity of 
estate between him and the intended lessee, and 
that, therefore, the owner in such case had not 
the riirlit of priority. Vineent v. Godson, 22 
L. J., Ch. 747 ; 17 Jur. 295 ; 1 W. E. 254. 

Tliis curious result of the law of tenure does 
not apply to a demise of lands in Jamaica. Ih, 

Where there are Words of Present Demise,] — 

A landloi'd and tenant, between w'hom there 
was a subsisting tenancy, agreed in writing for 
a letting of the farm upon diiferent terms, the 
amount of the rent to be settled by valuation, 
and the tenant to find sureties for his paying the 
, rant. The amount was not settled, the "sureties 
I were not given, nor was any rent ever paid : — 
Held, that the instrument, although it contained 
words of present demise, did not operate as a 
lease, or alter the terms of the existing tenancy. 
John v. JenUns, 1 C. & M. 227 ; 3 Tyr. 170 ; 2 
L. J,, Ex. S3. 

Tenant in Possession.]— Where a tenant was 
in possession under a memorandum, whereby the 
lessor agreed to let a house on lease for twenty- 
one years, at the net clear rent of i'M. per annum, 
the tenant to enter at any time on or before a 
particular day, on paying 50^. on entry ; and 
there was a purchasing clause in the lease .—Held, 
that this only amounted to an agi’eement for a 
future lease, and that no lease had been executed. 
Dimh V. Hunter, 5 B. & Aid. 322 ; 24 E. E. 390. 

Letters containing Terms.] — The following 
letters constitute an agreement only, and not a 
ileraise. On the 21st iAbruary, 1825, the defen- 
dant wrote to the plaintiif : “ I .shall be happy 
to take a lease of your iron ore at a royaitiy 
of Is. per ton, and I will engrige to work the 
several veins of ironstone, limestone, ore and 
manganese, in such relative proportions as that 
the average produce of iron shall not exceed 
the usual average of the common ores (wlrkdi I 
believe to be about 40 per cent.), the term to 
be about forty years from the 24th June next, 
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and the sleeping rent 150. per annnnnjhe « at 

relative proportion of the iron ores m r\ a ^ ^ by B. six months before the end of such 

be worked together, to be ascei tamed by a com ^ a %liould renew the tenancy for a further 
potent person.” The plaintiff wrote ree years, or grant an underdease of 

defendant in answer : “I tn A tenn at the option of B. B. was let into 

contained in your letter; I shall bo i y ^ naid rent, and afterwards gave 


conxaiiieu m. >uui xvoov.... - - — — r 

grant a tease conformable thereto. J(rn£S a. 

neynolis, 1 G. & B. 62 ; 1 Q. B. o06 ; 10 L. J., 
Q. B. 193. 

When ConditioEaL]— G. having agreed to let 
premises to P. for a term of years, P. paying 
100?. for the fixtures, a lease hy deed was pre- 


possession, and paid rent, and f^teijards gave 
notice that he desired a renewal of the tenancy , 
but the renewal was not agreed upon, and the 
orio-inal term of three years expired. A,, without 
giving notice to quit, brought ejectment,^la}ing 
the demise on the 30th of September, Ibtb. ihe 
7 & 8 Yict. c. 76, was in force from the 1st ot 


lUUg tor me nxturus, a. iwoc. - x < cc o viol-, v.. .v., : r c i tqik. 

pared and engrossed on parchment: P. paid Xamiary, 184-4, to the 1st of Octobei, 184o . 
down onlv 50/. ; it was agreed between G. and ^l^at the demise, not being under seal, 

P that P." should he let into possession as tenant op^i-ated as an agreement for a lease, aiicl tiiat 
from Tear to year on the terms of the intended payment of rent B. became tenant fioin 

lease, until he paid the balance of the 100?. At subject to the terms of the agree- 

tlie same time G. signed, sealed, and delivered pjg interest expired ot itself at the 

the deed which, iio\\a 5 ver, he retained in his own term of three years first mentioned 

possession. Ko third person was present. No ^^le agreement, without any notice to quit ; 

words qualifying the delivery, or expressly stating that his having exercised his option to take 

At ril1 the payment or „ fAnn n.prl .o-iveii notice accordingly. 


worcis quaiiiyiug UIU aiiU luuu lUS .ucLvii-j-s -r 

that it was an escrow till the payment ot i^enewed term, and given notice accorebngiy, 
the balance, appeared to have been used. ^ G. Pxm no interest in the land. 

brought an action for use and occupation against v. Mojfat^ 15 Q. B. 257 ; 19 L. J., Q. B. 

au assignee of P.’s interest ; and on those tacts jur. 935. 

aiiiiearing, objection was taken that the action action by A. against B. for rent on a 

ought to'~have been on the covenants contained from quarter to quarter, with the rent 

ill the deed : — ^Pleld, that the circumstances war- pj^Yable one quarter in advance, a written agiee- 
raiited an inference in fact that it was agreed by quarterly letting, made wdiile the 

both G. and ?., at the time of the execution ot U g Yict. c 76, s. 4, wars in force, waas put in, 

the instrument, that it should not operate as a -was signed by B., but not by A. : Held, 

lease until the payment, and that if there wms evidence of a parol demise by A.^ 

such an agreement by both, though no express p. to by a parol notice 

wands of delivery, as an escrow, it would opeiatc quit. JSivd v. Dojanvillc^^ 2 Car. & Ik. 415. 
as a deed till then, and consequently P. wms agreement of demise for three years, exe- 

tenant from year to year under the terms in the ^ March, 1845, in waiting, but not by 

instniment, and not tenant under a deed, and p,. evented from operating as a lease 

-.1. -i. oitU AAfiTTvif inn worikl lie -I _ rr' C- D rrR vvroa nAf. VA.A«fn.hl ikhArl 


Varied ia Performance.]— A declaration stated, 19 L- J-j Q- , 1± Jm. 712. 

that it was agreed between the plamtifE and the g , — statute, which 

defendant that the plaintift sliouM purchase o tirat a lease required by law to be in 

tlie defendant a house writing shall be void at law unless made by 

hed in an inventory, foi 1 ij 0„. , that !_.)<. i’bmn'l difference in the mterpreta- 

be paid on taking possession, and the tjon P written instruments. Stratton v. Pettit, 

by bills of exchange ; and that the defencUnt ^ ^ .120 : 3 C. L. K. y2.-> ; 24 L. J., C. P. 182 
should grant, and the plaintiff should take, a (•ns') 662: 3 W. B. 549. But see ifnffaww 

lease of the messuage tor twenty-one J'-'M’s. ^ l J • 1 yJ 31 l_ j e^. 96 ; 7 Jur- 

the rent of 607. The indenture tendered by the ' ’ 

plaintiff stated that, as well in oonsideration of inlention of the parties, as declared by 

loOf.paidby thoplamtift to tbedc^ the words of the instrument, must govern the 

the yearly reiits and coven, nits, the deterulant .^vpel•e there is an instrument 

demised and leased all that messuage . Held, ]vbif-h it annears that one narty is to give 
that the consideration vyas not truly stated, and, to talfe lt, 

therefore, that “t de^^ 1“ a leasrnnloss’ it can be collected from 

lease as vyas ‘T?reecUo AAwZci V> instrument itself that it is an agreement only 

‘ 4 "' rr j’ki T T k un foi' a lease to be afterwards made. Ib. 

M.ikW.oOw, 1,-5 ij, J., Jix. liu. agreement not under seal between tw’O- 

Under the repealed Statute 7 & 8 Viet. c. 76.] persom, by which one agrees to let, and the 
— Wiiilothe act was in force A. and B. entered other to take premises for the term of seven 
into a wriiten agreement, not imdor seal, that A. years, ancl.by which it is agreed that a good and 
shoulil let and 'll. should take premises from a sufficient lease of the premises shaU bo prepared,, 
cei'taiu iluv for the monthly rent of 'dCis.. to be may be good as an agreement : so that an action 
paid every four weeks Held, that the 4th may lie upon it for not accepting the lease when, 
secition pi'eventcd this document from taking prepared, although it would be void as a lease, 
effect .as a lease. Jliirt(m v. Jlcevell, 16 M. & W. in consequence of the 8 & 9 Vick c. Wb,s. A. 
307; lOL. ,T., Ex. 85; 11 Jur. 71. Pjmd y. Itodinff,! K & S. ZllySO 

A,, who held a long lease of premises, and B., 227 ; 8 Jur. (K.S.) 78 ; 4 L. 1. 442 ; 9 M . E. 746. 


A,, who held th long lease of premises, and B., 
hy wn'iting agreed, by words of present demise, 
for a lease of three years from the 29th of 


lor a lease uj. uiree >ecue> iiuxii, i-nt; .. 

September, 1845, by A, to B., and that if B. 1 post, cols. 801-801. 


What Constitutes an Actual Demise,] 
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E. LEASES. 

1. Eeqxjisites op. 

Intention of Parties.] — ^Whether an instrument 
is to be construed as a lease or an agreement 
'depends upon the intention of the parties, to be 
collected from the instrument itself, and the 
nature of the subject-matter, without reference 
to any extrinsic circumstances or subsequent acts 
•of the parties. Doe d. Morgan v. Powell, 8 
, Scott (N.E.) 687 ; 7 Man. k G. 980 : 14 L. J., C. P. 

5 ; 8 Jur. 1123. S. P., Morga/i d. Dowding v. 
Dissell, 3 Taunt. 65. 

An instrument is not a devise, although it 
-contains the usual words of demise, if its con- 
tents shew that such was not the intention of 
the parties. Taylor v. Caldwell, B B. & S. 826 ; 
32 L. J., Q. B. 164 : 8 L. T. 356 11 W. E. 726. 

A clause for a future lease does not of itself 
necessarily intend that the instrument must be 
■only an agreement for a lease, if the intention 
of the parties appears to be otherwise. Poole v. 
Bentley, 12 East, 168 ; 2 Camp. 286. 

Power to Lease.] — When it appears, upon the 
face of an instrument, that the party intending 
to demise has no power to demise, the instru- 
ment is not a lease. Tlaymard v. Haswell, 1 
N. & P. 411 ; 6 A. & E. 265 ; W. A D. 
158 : 6 L. J,, K. B. 116; 1 Jur. 54. 

Lease under power to lease in possession was 
■dated in March to hold from Michaelmas, but 
not delivered till Michaelmas: — Semble, that it 
is good. Doe d. Mount v. lloherts, 4 Doug. 306. 

Words of Present Bemise.] — A memorandum 
•of an agreement to let, which contains words of 
present demise, and sufficiently ascertains the 
terms of the intended tenancy, will operate as a 
present demise, although it provides for the 
preparation of a future lease. Wurman v. 
Faithful, Z M. A M. 137; 5 B. A Ad. 1042; 3 
L. J.', K. B. 114. S. P., Doe d. Jaclison v. 
-AMurner, 5 Term Eep. 163. 

B. being wrongfully dispossessed of premises, 
•executed the following deed : “ Be it remem- 
bered that B. hath let, and by these presents 
.'doth demise to F. (the premises), as now held by 
W. F., for the full term of twenty-one years, to 
commence the 1st day of May or the 1st day of 
November, whichever first happens after B. 
recovers the lands from the heirs, Ac., F. i 
covenanting and agreeing, on the foregoing 
conditions, to pay to B. the sum of, Ac. Leases 
with power of distress, and clauses of re-entry, 
and all other clauses usual between landlord and 
tenant, to be drawn and signed at the request of 
cither party as soon as B. recovers the lands,” 
Ac. : — -Held, that this instrument operated as a 
present demise. Barry v. A 3 Dough 179 ; 
.5 Term Eep. 165, n. 

What constitutes an actual Bemise.] — An 

instrument dated in March, 1798, whereby the 
landlord agreed to let, and also, upon demand, 
to execute to the tenant a lease of a farm ; and 
the tenant agreed to take, and, ui)on demand, to 
execute a counterpart of a lease of the farm 
from the 5th of April, 1798, for fifteen years, 
under a certain yearly rent, which lease was to 
contain the usual covenants, and an agreement 
for ]-e-entry in case of nonpayment of rent, and 
also the further covenants, Ac. ; and the agree- 
ment was to bind until the lease was executed, 
is a present demise, and therefore requires a 
lease stamp, the agreement for a future lease, 
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with further covenants, being for the better 
security of the parties. Doe d. Walher v. 
Grovea^ 15 East, 244. 

Agreement for a lease, with stipulations for 
the lessee to commence with laying out a con- 
siderable sum on the premises (the lease to 
contain certain specified covenants), “and in 
the meantime, until such lease shall be executed, 
to pay rent, and to hold the same premises sub- 
ject to the covenants above mentioned,” amounts 
to an actual demise. Pinero v. BuhoJi, 6 Bing. 
206 ; 3 M. A P. 497 ; S L. J. (O.S.) C. P. 19 ; 31 
E. E. 388. 

“ G-. F. does this day agree to let to J. S. thi’ee 
cottages for ten years ; he further agrees to build 
a brewhotise and make a cellar, at the rent of 
35Z. : he agrees to pay the ground-rent, and has 
this day received 4Z. from J. S., in earnest,” is 
an actual demise, and not an agreement for a 
lease. Stanl forth v. Fox, 7 Bing. 590 : 5 M. A P. 
589 : 9 L. J. (O.S.) C. P. 175. 

A memorandum having a lease stamp, by 
which A. agrees to let B. lands mentioned in an 
annexed abandoned lease from A. to C. upon tlie 
conditions, agreements, Ac., contained in the 
same lease, and by which A. and B. bind them- 
selves to execute a lease similar to such aban- 
doned lease, is itself a valid lease. Pearce v. 
Oheslyn, 5 N. A M.652 ; 4 A. A E. 225 ; 1 H. A W. 
768 ; 5 L. J., K. B. 113. 

“Sept. 21,1829. — K. agrees to let, and P. to 
take a house in its unfinished state, for the term 
of sixty years, being the whole term that K. has 
the same leased to him, at the rent of 625Z., 
payable quarterly, the first payment for the 
half-quarter at Christmas next : Ik to insure the 
premises, and to have the benefit of an insurance 
lately paid : a lease and counterpart to be 
prepared at the expense of P., and to contain all 
the clauses, covenants and agreements I\. entered 
into in the lease granted to him,” is an actual 
demise, and not a mere agreement for a lease. 
Doe d. Pearson v. Rles, 8 Bing. 178 ; 1 M. A 
Scott, 259 ; 1 L. J., C. P. 73. 

The defendant held premises under a lease f I'om 
H. at a certain rent ; and entered into an ag:i'ee- 
ment with N. for the sale of all the household 
furniture. Ac., on the premises, for a certain sum 
to be paid by instalments, covenanting, on pay- 
ment of the whole of the purchase-money, to 
demise the premises to N. for twenty -five years ; 
the lease to contain the like covenants on the 
part of N., as were contained in the lease under 
which the defendant held. The agreement also 
contained a covenant that N. should, in the mean- 
time, and until such lease should be granted, pay 
the rent and perform all the covenants which 
would be to be performed by him in case the 
lease was actually granted ; 'with a power of dis- 
tress for nonpayment of the rent. N. was let 
into immediate possession under this agreement, 
and paid rent: — Held, that the agreement 
amounted to apresent demise, lla neoek v. Ca f (j?i, 
1 M. A Scott, 521 ; 8 Bing. 358 ; 1 L. J., C. P* U)4. 

A party seised in fee of premises, agreed, with 
eight other persons, to convey to them in trust 
for the inhabitants of a parish, to hold from the 
Lady-day then next ensuing, for the terra of 
ninety -nine years, at a specified rent, payable 
half-yearly. The agreement tlien contained 
covenants by the lessees to pay the rent, taxes, 
Ac., and to keep the premises in repair, azidby the 
lessor for quiet enjoyment ; and also a proviso 
for the execution of a lease containing the usual 
covenants, to be executed before a day specified ; 

26 
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and another, that the lessees, or their successors, 
should have -the option of purchasing the fee- 
simple in the soil : — Held, that this instrument 
amounted to an actual demise, and was not a 
mere ajjreement for a lease. Alderman v. Keate, 
4 M. 704 ; 1 H. & H. 369 ; 8 L. J,, Ex. 89 ; 

SJur.UL 

The plaintiff, by letter, offered to take a farm 
of the defendant at a certain specified term and 
rent ; the crops to be valued, and a lease to be 
prepared at the plaintiff’s expense ; the whole to 
be subject to a -certificate of the plaintiff’s 
solvency. The defendant, having received the 
certificate, by letter accepted the plaintiff as 
tenant, on the terms proposed : the valuation 
was deferred from time to time ; but the plaintiff, 
on paying 100?. towards the amount, was let 
into possession : — Held, that the letters of the 
plaintiff and defendant (at all events, as explain ed 
by the above circtimstances, and some admissions 
made hy the plaintiff after a distress) constituted 
an actual demise, on which the defendant was 
authorised to distrain for rent in arrear, and not 
a mere agreement for a lease. Cluqmian v. 
Muek, 4 Bing. (N.O.) 187 ; 5 Scott, 513 ; 1 Arn. 
15 ; 7 L. J., C. P. 100 : 2 Jur. 206. ' 

A tenant being in possession under a demise 
for three years, ending Michaelmas, 1836, at a 
rent payable at Michaelmas, the landlord and 
tenant agreed as follows : — “ Memorandum of 
agreement, made 13th December, 1834, P., the 
landlord, agrees to let the farm to B., the 
tenant, for fourteen years, determinable at the 
end of seven years, with twelve months’ notice 
(not stating the commencement), at the yearly 
rent of 201,, payable half-yearly ; a lease to he 
drawn upon the usual terms by *T., and B. agrees 
to take it upon the said terms ” : — Held, a present 
lease, commencing on December 13th, 1834. 
Doe d. Phillips v. Dmijam/hi, 9 A. <fc E. 644 ; 1 
P. A: D. 440 ; 2 W. W. & H. 96 ; 8 L. J., Q. B. 117. 

By an instrument under seal, and stamped 
with a lease stamp, W., in consideration of the 
rents, covenants and agreements reserved on the 
part of C., to be paid, performed and observed, 
covenanted, promised and agreed with C., that 
she, W., her heirs or assigns, should and would, 
at any time during the term thereinafter agreed 
to he demised, upon request made to her or them 
in writing under the hand of G., for that purpose, 
grant and execute to 0. ; and C. consented and 
agreed to accept ami execute a counterpart of a 
demise or lease of premises therein described, for 
the term of twenty -one years from a day past, 
determinable as thereinafter mentioned at a 
certain rent, payable quarterly ; and C. cove- 
nanted to lay out a sum in rejniinhig, painting, 
tV'c., and it was agreed, that there should he 
contained in the lease and counterpart, by and 
on the part of C., a covenant for payment of 
rent, to repair, Ac. ; and also a covenant for quiet 
enjoyment, and a power to C. to determine the 
tenancy on the lease at the end of the third, 
seventh or fourteenth year of the term of twenty- 
one years, on giving ‘notice Held, an actual 
demise, and not a nua-e agreement for a future 
lease. Cnrliag v. JlilJs, 7 Scott (n.H.) 709 ; 6 
Man. A G. 173 ; 12 L. J., C. F. 316. 

On the 28th of October, 1843, the plaintiff, the 
defendant, and M. entered into an agreement, 
by which, after reciting that M. was tenant to 
the defcmlant of a house at a rent of 25?. a year, 
and had agreed to let it to the plaintiff at a rent 
of 201. a year from 24th June, 1844, at which 
time the defendant agreed to exonerate M, from 
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his tenancy on his paying all rent up to that day, 
and to accept the plaintiff as tenant from that 
period, at the rent of 20/. a year, M. agreed to let 
and the plaintiff to take the house from the date 
of the agreement of the 21th of June then next, 
at the rent of 20?. a year, and M. agreed to find 
aU materials except lath, to put up a partition 
wall, the plaintiff finding lath and labour. And 
the plaintiff agreed to take the house of tbe 
defendant from the 24th of June, at the rent of 
20?. a year, and to give or take six months’ notice 
to quit, and the defendant agreed to exonerate M. 
from his tenancy on the 24th of June, on his 
paying up all rent due to that time. Imme- 
diately after the execution of this agreement M. 
let the plaintiff into Y^ossession. On the 4th of 
March, the defendant agreed to sell the house to 
the plaintiff, but this agreement was not carried 
into effect Held, first, that the instrument of 
2Sth of October, 1843, amounted to a lease by the 
defendant to the plaintiff from 24th of June, 
1844. Tarte v. Darhy, 15 M. A W. 601 ; 15 
L. J., Ex. 326. 

Held, secondly, that it was not affected by the- 
subsequent agreement for sale of the premises. Ih, 

An agreement on a lease stamp by which A. 
agreed to let to B. certain premises from Michael- 
mas next, upon condition that A. should paint,. 
Ac., is an actual demise, and may be assigned. 
Doe d. Green v. JFidlor, Peake, Ad. C. 33. 

W. being tenant from year to year to J., thej^ 
entered into an agreement dated i3th December,. 
1834, whereby J. agreed to let the premises to W. 
for the term of fourteen years, determinable upon- 
notice at tbe yearly rent of 20?., payable half- 
yearly ; a lease to be drawn up on the usual 
terms ; and W. agreed to take them on these- 
terms. Held, that this constituted a lease. 
Doe d. Phillq^s v. Denjnmin, 9 A. A. E. 644 ; 1 
P. AD. 440; 8 L. J., Q. B. 117. 

An agreement “between A. and B.,” by which 
“ A. agrees to pay B. 140?. a year in. quarterly 
paYmients, for a house, garden, Ac. (describing 
the situation), for a term of seven, fourteen or- 
twenty-one years, at the option of the tenant,, 
the rent to commence from 1st Januaiy,” Ac., is 
a lease, and not merely an agreement for one.. 
Wrif/lit V. Trereznnt, 3 Car. A P. 441. 

An agreement by which A. agrees to “let’' 
premises to B. “ on lease ” for a certain term, at 
a certain rent, “ subject to the stipulations and 
covenants in the original lease under which be- 
holds,” and “to keep the said stipulations in 
every respect until the said lease shall be 
granted,” which lease when required by B. is to* 
bo prepared by A.’s solicitor, but at B.’sex})ense, 
is a lease, and not an agi-eemcnt for one. Wilson 

V. Chisholm, 4 Car. A Ik 474. 

See also cases ante, cols. 794 et seq. 

Incorporeal Hereditament.] — A demise of an- 
incorporeal hereditament can only be valid by 
deed ; a demise by parol of a right of hunting and 
sporting, together with a messuage, is therefore 
void. Died v. Jligqinson. 4 N. A M. 505 ; 2‘ 
A. A E. 696 ; 1 PI. a'W. 61. Affirmed, 6 A. A E. 
824 ; 6 L. J., Ex. 282 — Ex. Ch. 

An instrument not under seal, by which land 
is demised, and which also attempts to demise 
incorporeal tenements, is not void by reason of 
such attempt. Eeq. v. Hoehivorth ?/, 2 isT. A P. 383 ; 

W. W. A D. 707 ; 7 A. A E. 492 ; 7 L. J., M. C. 21. 

Statute of Frauds— Effect of.]— The 1st section 
I of the Statute of Frauds, as construed by the 2nd,. 


805 


806 


LANDLOED AND TENANT— Leases. 


is meant to vacate parol leases, conveying a 
greater interest in land than for three years, and 
whereon a rent is reserved. Croi^hy v. Wadsiooi'th^ 
6 East, 602 ; 2 Smith 559 ; 8 li. E. 556. 

Notwithstanding that section, a parol lease 
for more than three years will create a tenancy 
from year to year ; the intention of the statute 
being satisfied by its not operating as a term. 
Clayton v. JBlahey, 8 Term Eep. 3 ; 4 E. E. 575. 
S. P., Boe d. lityge v. Bell^ 5 Term Eep. 471 ; 
2 E. E. 642. 

If under a parol demise for more than three 
years, void by the Statute of Frauds, the lessee 
enters and becomes tenant from year to year, he 
is bound by an undertaking to repair contained 
in such void demise. Richardson v. Gifford^ 3 
N. & M. 325 ; 1 A. & E. 52 ; 3 L. J., K.‘ B. 122. 
S. P., Beale v. Sanders, 3 Bing. (N.C.) 850 ; 5 
Scott, 58 ; 3 Hodges, 147 ; 6 L. J.,"G. P. 283 ; 1 Jur. 
1083. 

A parol lease for a ter.m not exceeding three 
years, warranted by the 2nd section of the Statute 
of Frauds, may be as special in its terms as a 
written one. Bolton {Lord^ v. Tomlin^ 1 N. & P. 
247 ; 5 A. A E. 856; 2 H. A W. 369 ; 6 L. J., K. B. 
45. 

A verbal agreement to take ready -furnished 
lodgings for two or three years” is a contract 
for an interest in land, and valid as a lease for 
not exceeding three years. Bdye v. Stafford, 1 
Tyr. 293 ; 1 C. A J. 391 ; 9 L. J.‘(o.S.) Ex. 101. 

Action on an indenture for rent. Plea, that 
whilst the defendant was in the occupation of 
the premises, and before the rent became due, it 
was agreed that the plaintiff should make some 
alterations, and in consideration thereof the 
defendant should relinquisli his interest under 
the indenture, and accept a fresh lease for seven 
years at an increased rent ; and until such lease 
should be tendered to the defendant he should 
hold the premises as tenant from year to year, 
at the increased rent ; that the plaintiff exe- 
cuted the alterations ; that the defendant relin- 
quished his interest under the indenture, and 
held the premises under the agreement ; and 
that no new lease was executed ; by means of 
which premises the defendant became tenant 
from year to year, and all his interest under the 
indenture was surrendered to the plaintiff by act 
and operation of law : —Held, first, that the 
plea could only be proved by an agreement in 
writing, since the stipulation as to the yearly 
tenancy was part of the agreement for a future 
lease, and such agreement was required by the 
Statute of Frauds to be in writing. Forgnet v. 
Moore, 7 Ex. 870 ; 22 L. J., Ex. 35. 

Held, secondly, that, under such an agreement, 
there would be no surrender of the existing 
lease by operation of law, until the new lease 
was granted. Ih. 

8 & 9 Viet. c. 106, s. 3 — ^Void unless by Deed.] 

— By 8 A 9 Viet. c. 106, s. 3, a, lease required hy 
law to he in iimtimj of any tenements or heredita- 
ments, made after the 1st Oetoher, 1845, shall he 
roid at law, unless made hy deed. 

This statute is retrospective in its operation. 
Tipton V. Towend, 17 0. B. 50. 

But it does not apply to agreements for letting 
turnpike tolls under 3 Geo. 4, c. 126. Shepherd 
V. Uodsman, 18 Q. B. 316 ; 21 L. J., Q. B. 263. 

By a writing, not under seal, signed by the 
plaintiff and the defendant, the plaintiff agreed 
to take of the defendant a farm at a yearly 
rental, “ the tenancy to commence from the 29th 



I day of September next, for a term of eight 
I years, subject to a lease,” to be drawn up by the 
defendant: — Held, that there was no contract 
by the defendant to give the plaintiff possession 
of the farm on the day named ; for that posses- 
sion was to be given only on the commencement 
of a tenancy under a lease for eight years, and 
this agreement -was void as a lease, under 8 A 9 
Viet, c, 106, s. 3. Brury v. Macnaniara, 5 
El. A Bl. 612 ; 25 L. X, Q. B. 5 ; 1 Jur. (n-.S.) 
1163 ; 4 W. E. 50. 

By a written instrument not under seal, and 
dated the 2Sth of February, 1872, W. purported 
to demise a messuage to the defendant as tenant 
from year to year, for so long as he should keep 
the rent paid, and as W. should have “power to 
let the premises” ; the rent reserved by the 
instrument was less than two-thirds of the 
annual value of the messuage. The defendant 
entered and paid rent quarterly : — Held, that 
the instrument was void as a lease, first, on the 
ground of uncertainty ; and secondly, on the 
ground that, not being within the terms of s, 2 
of the Statute of Frauds, it ought to have been 
under seal pursuant to 8 A 9 Viet. c. 106, ss. 2, 3. 
Wood V. Beard, 46 L. J., Q. B. 100 ; 2 Ex. D. 30 ; 
35 L. T. 866. 

Held, also, that the only estate vested in the 
defendant was a tenancy from year to year. Ih. 

Hand and Hall entered into the following 
agreement not under seal : “ Jan. 26. Hand 
agrees to let, and Hall agrees to take the large 
room, Ac., from 14th February next until the 
following Midsummer twelve months, and with 
right at end of that term for the tenant, by a. 
month’s previous notice, to remain on for three 
j^ears and a half more” : — Held, that the agree- 
ment was divisible, and contained an actual 
demise for a term less than three years, with a. 
superadded stipulation, that Hall at his option 
should have a renewal of the tenancy, and that, 
as to the actual demise, it need not be under 
seal pursuant to 8 A 9 Viet. c. 106, s. 3. Hand 
V. Hall, 46 L. J., Ex. 603 ; 2 Ex. D. 355 ; 36- 
L. T. 765 ; 25 W. E. 734— C. A. 

But Valid as Agreements.] — A. and B., 

after 8 A 9 Viet. c. 106 came into operation,, 
executed a written instrument, by which A. 
agreed to let and B. to hire land for a term 
exceeding three years, at a rent payable, 
monthly. B. entered ; and it was afterwards, 
orally agreed that the rent should be paid, 
quarterly : — Held, that 8 A 9 Viet. c. 106, s. 3, 
though rendering the lease void, as not being by 
deed, still made it void only as a lease, and did 
not prevent it from indicating the terms on 
which B. held as tenant from year to year ; and 
that consequently B.’s tenancy might be deter- 
mined, during the term, by a half-year’s notice, hut 
at the end of the term, ex^jired without notice.. 
Tress v. Savage, 4 El. A Bl. 36 ; 2 C. L. E. 1315 ; 
23 L. J., Q. B. 339 ; 18 Jur. 680 ; 2 W. E. 564. 

The statute does not prevent an instrument 
which (as containing \vords of present demise, 
and not being under seal) is void as a lease from 
being enforced as an agreement in equity. 
Parlier v. Biswell, 2 Do G. A J. 559 ; 27 L. j.,. 
Ch. 812 ; 4 Jur. (N.S.) 1006 : 6 W. E. 6U8. 

An agreement creating a present demivse, void 
as a lease, by the above statute, may still enure 
as an agreement. Hayne v. Cumminys, 16 C. B, 
(N.S.) 421 ; 10 Jur. (N.S.) 773 ; 10 L. T. 341. S. B., 
Tidey Y. MoUett, 16 C. B. (N.s.) 298; 33 L. J., 
0. E. 236 ; 10 Jur, (N.S.) 800 ; W L, T. 380 ; 12 
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W. E. 802. Bond v. Badiiig, 1 P- ^ f- 
L. J., Q. B. 227 ; 8 Jur. (N.S.) /S ; 4 L. T. 442 , 

9W.R.746, iQ«i.uT 

The following agreement, made in ibbi . Ju. 
agrees! to let, and E. agrees to take, the "’o^- 
mill, with the house and I*!”*! 
period of three years from Lady-day then next, 
ht the rent of 1201. per annum. A lease for the 
same to be executed and 

siihlect to the permission of the landlord of the 
mili. L. also agrees to let, and R. agrees to take, 
the mill, house, land, &c., from this date up to 
Lady-day then next, on the same terms, and at 
the same rate of rent ; B. to have the sole use of 
the mill, house, and land, and all machinery and 
utensils therein contained,” operates as an actual 

demise from its date up to Lady-day, and as an 
agreement for a lease from that time for a term 
of three years, and consequently is not^Tgid for 
not being under seal. BMlason v. LeoJi, / Jl. ^ JN 
73 ; 31 L, J., Ex, 96 ; 7 Jur. (N.s.) 608 

Assignment of Lease.] — A lessee of 

premises from till the 13th December, let 
them by parol to the defendant for the whole 
of the term, reserving a weekly rent. The parties 
intended to create the relation of landlord and 
tenant, and to pass the interest by lease. The 
<lefendant occupied and paid rent till June, and 
then gave a week’s notice to quit, and, at the 
expiration thereof, left the premises. In an 
action to recover subsequent rent : — Held, that 
this might operate as a lease, though it passed 
all the lessor’s interest, notwithstanding 8 & 9 
Yict. c. 106, and, therefore, the lessee was entitled 
to recover. JPolloch v. Sf(wcy> 0 Q. B* 1033 *, 16 
L. J., Q. B. 132; 11 Jur.267. 

As to Stamping.]— A lease in writing, 

not by deed, void under the 8 & 9 Viet. c. 106, 
s. 3, does not require a stamp. Mott v. Turnmje, 
1 F. & F. 6. 

Ownership — lands Clauses Act.]— An agree- 
ment to let land at a yearly rent, determinable 
by six months’ notice to quit (no term being 
mentioned), provided that, in case A. and B. 
erected any buildings upon the land, they were 
to have the privilege of removing thein at any 
time during their occupation, or otherwise they 
were to be allowed a beneficial interest in the 
same to the amount of the sum expended in the 
erection of the buildings, such beneficial interest 
to extend over a })eriod of twenty years ; that is 
to say, if A. and B. were required to give up 
])Ossession of the piece of ground before the 
expiration of the term of twenty years, they 
we!*e to be allowed one- twentieth part of the 
amount expended for each remaining year of 
the unexpired term of twenty years ;— Held, 
that this agreement conferred on A. and B. such 
a beneficial interest in the land as constituted 
them owTicrs within the interpretation clause of 
the Lands Clauses Act (8 & 9 Viet. c. 18), and 
that, therefore, the company was not entitled to 
enter on the land until it had satisfied A. and 
B.’s claim, as ]jrovided by s. 84. Hor/ers v. IMl 
TJoeJf. Co., 4 N. R. 249 ; 11 L. T. 42 ; 12 W. R. 
1101. Affirmed, 34 L. J., Ch, 165 ; 10 Jur. (N.s.) 
1245 ; 11 L. T. 463 ; 13 W. E. 217. 
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Part of Land already Let.] — By parol, a 
dwelling-house and premises were demised for 
a year, The lessee “ accepted the lease, and by 
virtue of the demise entered upon the demised 
land.” Before and at the time of the demise, 


eight acres, included in it, had been demised to 
a third party, in whose possession they were, so 
that the lessee could not, and did not, enter upon 
them :-Held, that the demise was f together 
void Meale v. Maelenzie, 2 bale, 1 / 4 ; 1 M. A W. 

747 6 L. J., Ex. 263— Ex. Ch. 

What sufficient to create Relationship of Land- 
lord and Tenant.]— The property of the soil and 
bed of the Thames, and of moorings fixed to the 
soil of the river, is vested in the conservators. 

W. used certain moorings on the river , for the 
purpose of mooring his hulk, as a floating coal 
depot, under an agreement with the conservatois, 
to the following efiect ; “The conservators of 
the Thames grant to W. W. liberty and licence 
to fasten, and thenceforth keep fastened, his coal 
hulk to the moorings placed by the conservators 
in the river, until either party shall have gnveii 
the other one calendar month’s notice in writing. 

In consideration whereof W, W. shall pay the 
conservators, towards the expenses of ^ placing 
and maintaining and repairing the moorings, the 
annual sum of 30Z.” W. was assessed to the 
poor-rate as an occupier of part of the bed of 
the river Held, that the agreement did not 
constitute a demise, but only a licence to use 
the moorings, and that W. was, therefore, not an 
occupier, and not liable to be rated. B 

V. MUton-next- Gravesend Overseers, 37- L. J., 
M. C. 73 ; L. R. 3 Q. B. 850 ; 18 L. T. 601 ; 16 

W. R. 1059. 

A., an owner of lace-machines, paid 12,!?.a w^eek 
to B. for permission to place the machines in a 
room in B.’s factory, and for free ingress and 
egress to the room for himself and workmen 
for the purpose of working and inspecting the 
machines. B. supplied the necessary steam-power 
for working the machines, payment for which 
was included in the above sum : — Held, that 
there was no demise to A. of any part of the 
room, and no relation of landlord and tenant 
created between him and B. Hancocli v. A ustin, 
14 C. B. (N.S.) 634 ; 32 L. J., C. P. 252 ; 8 L. T. 
429 ; 11 W. R. 833. 

By a deed between A. and B., holders of shares 
in a building society, and C. and D., trustees of 
the society, reciting* the formation of the society, 
that A. and B. were entitled to a certain sum out 
of the funds in respect of their shares, and that 
for the security of all the payments to become 
due in respect of the shares, A. and B. had agreed 
to execute the assurance thereby made ; A. and 
B. conveyed premises to C. and D. as such trustees, 
upon trust to permit A. and B. to receive the rents 
until default in payment of their contributions, 
with a power to C. and D. and the trustees for 
the time being of the society to appoint a person 
to receive the rents in case of default, and a 
powei' of sale in the like event. The deed also 
contained a clause whereby A. and B. agreed 
“ to become tenants of the parties hereto of the 
second part, and to the trustees for the time 
being of the society of the premises demised 
henceforth during their will at the net yearly 
rent of 2()0Z., payable on the usual quarter days ’ ’ : 
— Held, that this deed did not operate as a demise, 
so as to sustain an avowry alleging a tenancy 
under the trustees at the yearly rent of 200Z., the 
general scope of the deed being altogether incon- 
sistent with such a construction. W u liter v . Giles, 
6G. B. 662; 18 L.J.,C. P.323. 

A. let to B. a defined portion of a room in a 
factory, with steam-power for working lace- 
machines belonging to B., at a certain sum per 
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annum, payable quarterly ; a deduction to be 
allowed in the eyent of hindrances in the supply 
of power beyond seven days in each quarter : — 
Held, a sufficient demise to entitle A. to divStrain. 
Sdhy V. Greaves^ 37 L. J., C. F. 251 ; L. R. 3 0. P. 
594 ; 19 L. T. 186 ; 16 W. R. 1127. 

In case of Agreement for Lease.] —to 

D. 1, ante. 

Rule against Perpetuities.] — Although it is 
competent for a reversioner to execute a lease 
for lives for a definite ascertained term to com- 
mence as soon as an existing lease has expired, 
the interest to be taken must be capable of 
ascertainment within the period prescribed by 
the rule against perpetuities. The law relating to 
the rule against perpetuities as afiecting agree- 
ments for future leases considered. ReMngton v. 
Rroivne, 32 L! R., Ir. 347. 

Of Charity Land.]— to Chaeity. 


granted, but so as not to injure the canal or the 
navigation thereof, or the towing-path, or any 
works for the convenience of the lessee. In 1838 
the estate was partitioned between A., B. 
and C., by deed, the reversion of part of the 
canal being conveyed to B., and the lands 
abutting on it to A. and C. respectively. In 1839 

B. conveyed his reversion in that part of the 
canal to the lessee. Upon a claim by A. to 
exercise over that part of the canal the rights 
reserved by the lease of 1820 : — Held, that the 
right of way across the canal was reserved to the 
lessors and their assigns as owners of the rever- 
sion and not as owners of the adjoining lands, 
and consequently that the conveyance by B. in 
1839, by causing the term to become merged in 
the reversion, extinguished the rights of A, and 

C. over that part of the canal included in that 
conveyance. Ripiewr (^Lord^ v. Tennant. 57 
L. J., Ch. 1078 ; 'l3 App. Cas. 279 ; 59 L. T. 5 ; 
37 W. R. 193— H. L. (E.) 


Of Ecclesiastical Property.] — See Eccle- “ Her Assigns.’^] — Lease to A., her heirs 

SIASTICAL Law. JS'Ed assigns, habendum to A. and her assigns, 

for and during the natural life of B. : — Held, in 
ejectment by A., the heir of B., that the words 
2. Construction of. ‘‘and her assigns,” in the habendum, must be 

... ^ n rejected as repugnant to the premises. Boe d. 

Onnssioa of Word.]— W hen a material word Timmins r. Steele, 3 G. i: D. 622 : i Q. B. 663 ; 
appears to have been omitted in a lease by mis- j2 L. J. Q. B. 272 • 7 Jur. 555. 
take, and other words cannot have their proper • • 

effect luiless it is introduced, such lease must be “As the same was late in the occupation 

construed as if that word was inserted, although of C.”]— A shop was demised to C., the landlord 
the particular passage where it ought to stand retaining the right of occupying the fiat roof, 
conveys a sufliciently distinct meaning^withont shortly afterwjuds the landlord demised an 
it. right v. Biclieom^ 1 Dow, 141, 14 7. adjoining house to another person, with the right 

of walking and sitting on the roof of the shop. 
Meaning of Words in — Generally.] — It cannot C.’s lease having determined, the landlord de- 
be inferred as matter of law that words occur- mised the shop to the plaintiff by the description 
ring in a lease are used by the parties in a of “all that shop as the same was late in the 
peculiar sense in which they are understood in occupation of C.” I’he lease of the house having 
the district in which the property demised is afterwards determined, the landlord relet it to* 
situate. Claytoii v. Greijsiyn, 6 N. & M. 694 ; 5 the defendant, with the right to occupy the roof 
A. &: E. 302. of the shop as a photographic studio : — Held, 

It is a question for the jury, in what sense the that the words “ as the same was late in the 
words were used in the particular case. Ih. occupation of C.” ought to be considered as 

inserted only for the purpose of identifying the 

“Term.”] — The word “term” in a cove- property, and not of limiting the operation of 

nant in a lease, may signify either the time, or the deed ; that the lease to the plaintiff, there- 
the estate granted. TJvane\. Vaughan^ fore, gave him a right to the occupation of the 

349 ; 4 B. & C. 261 ; 3 L. J. (O.S.) K. B. 217 ; 28 roof, and that the erection of a photographic 
R. R. 250. studio by the defendant was an unlawful act. 

Martyr v. Lawrence^ 2 De Gr. J. & S. 261 ; 4 N. R. 

“To he left to the superintendence of, 312 ;'l0 L. T. 677 ; 12 W. R. 1043. 

&c.” — Condition Precedent.] — A lease contained 

a covenant by a lessor to do certain work, and at Words struck out.] — A printed instrument, 
the end of the covenant were these words, “ and purporting to be a form of a demise of a farm, 
the whole of which is agreed to be left to the originally contained in the habendum -words 
superintendence of the defendant and the plain- creating a tenancy from year to year, hut on 
tiff’s son ; — Held, that this was neither a con- producing the instrument in evidence, they were 
dition precedent to nor concurrent with the found to be struck through, and were proved to* 
covenant. Jane.'} v. Oannoeh, 3 H. L. Cas, 700. have been so struck through before the execution 

of the instrument by the party charged. The 

“Heirs or Assigns” — Easement — Re- remaining words of demise were “for the term 

grant by Lessee— Surrender— Merger.] — In 1820 of one year fully to be complete and ended,” 
xi., B. and G., who were tenants in common in and stood immediately [)reeeding those which 
fee, demised a strij) of land intersecting their had been struck out. However, many siibse- 
estate to 1’., for a term of 1,U0(.) years for the (pient stipulations remained in the lease, which 
puiposc of making a canal. The lease con- seemed to be only applicable to a tenancy for 
tained a ])rovis() that nothing therein contained longer than a year, or (ieterminable by notice to 
should prevent the lessors, their heirs and assigns, quit : — Held, fii’st, that the words struck through 
from using all or any of the demised land, or might be looked at to ascertain the real intention 
from granting any way-leaves, or roads over or of the parties in so erasing them, and coiise-, 
across the same iii like" manner as they could or quently that the tenancy was for one year only ; 
might have done if the lease had not been and next, that the stipulations inapplicable to 
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siicb a tenancy must be considered as struck out, 
or as surplusage, unless the tenancy should 
continue for more than a year. StruMand v. 
Maipwell, 2 C. M. 539 ; 4 Tyr.346 ; 3 L. J., Ex. 
161. 

Covenants in.] — A proviso in a lease, empower- 
ing the lessor to resume any portion of the 
demised land which might be acquired for the 
purpose of building, planting, accommodation or 
otherwise will not enable the lessor to resume 
a portion of the land for the purpose of con- 
veying it to a railway company discharged from 
the lease. Joluison v. IklgwaTe^ Hlghgate and 
London Ihf.^ 35 L. J,. Ch. 322 ; 14 L. T. 45 ; 14 
W. It. 416.' 

By lease of a salt mine made 16th November, 
1852, pursuant to agreement of 25th August, 
1851, the mine was demised for a term to com- 
mence on 25th June, 1851, and the lessees 
covenanted to get 2,000 tons of salt annually 
during the term, or pay for the deficiency at the 
end of each year ; and by another covenant they 
undertook, wilh reasonable diligence, to sink 
shafts to the rock salt in order to work and get 
it. The deed contained a proviso that if the salt 
during the continuance of the term should fail 
by any inevitable accident, then on payment of 
rent clue and performance of all covenants, the 
term was to cease. After the agreement was 
concluded, but before the deed was made, while 
the lessees were sinking a shaft, it was found 
that brine had collected in such quantities as to 
prevent the getting of rock salt at all : — Held, 
first, that although the influx of brine would have 
been an inevitable accident within the proviso 
for cesser if it had occurred after the demise, yet 
as it happened before the making of the deed, 
although after the time from which the term was 
to ]je computed, it had no such operation, and 
the term was a subsisting term ; secondly, that 
notwithstanding it was impossible to work or 
get the rock salt, the lessees were not excused 
from sinking shafts according to their covenant. 
JerTW V. Tomhlnson^ 1 H. <!s:N. 195 ; 26 L. J., Ex. 
41 ; 4 W. E. 683. 

L. was the holder of a lease of premises from S. 


Lease and Memorandum — Read together.] — 

By a lease reciting that A., one of the lessors, 
was an original lessee for the term of his natural 
life, and that B., the other, was a person to whom 
A. had granted a lease for a term of years certain, 
seven of which would remain unexpired on the 
29th September following the date of the lease, 
A. and B. demised to the lessee the premises from 
the 29th day of September, for and during the 
two several terms thereinbefore mentioned (the 
rent to be paid to both the lessors and their 
executors), if the lessee should so long live, and 
the' term and estate of the original lessee should 
so long continue. U nder the lease there was s ub- 
scribed a memorandum:, providing that the rent 
reserved should be paid during the first seven 
years to the intermediate lessee, and afterwards 
to the original lessee, during the term of thirty 
years, if his interest should so long continue ; 
and that the new lessee, his executors, adminis- 
trators, and assigns, should have liberty to quit a 
part of the premises at any time during the 
term, upon giving twelve months’ notice : — Held, 
that the lease and memorandum must be taken 
together, and construed as one entire instrument ; 
and that the intention of the parties, expressed 
by both, was to extend the habendum beyond 
the term of the life of the lessee, and give him a 
lease for thirty-seven years, determinable on the 
death of the lessor. Weali d. Taylor v. LJscott^ 9 
Price, 595. 

Lease for 2,000 years.] — A lease for 2,000 years 
is not to be construed as a lease, but merely as a 
term to attend the inheritance. JJsnu d. Barg- 
loell V. Barnard, Cowp. 595. 

When an “ alienation.”]— A lease of seventy - 
seven years is an alienation within the meaning 
of the clauses of an entail prohibiting “ aliena- 
tion” and making void “dispositions” of the 
lands entailed, Elliott v. Pott, 3 Bligh. 134. 

I Must be Uniform.] — A. being tenant to B. 
under a lease containing covenants, by which 
the former was hound to fetch seventy-five 
bushels of coals from Poole yearly, and deliver 
them at the mansion-house of the latter, and 


for twenty-one years, determinable at the will of also to supply him with as much good wheat as 
either party at the end of the first seven or four- he should want in his family at os. per bushel, 
teen years. The first seven years would expire at, it was agreed between them that the lease 
Christmas, 1863. L. had expended considerable should be surrendered up, and a new one 
sums on the premises, for which he was to granted, omitting the above covenants. A new 
receive 1,800Z. from Pi,, to whom he agreed to lease was accordingly executed, and at the same 
assign the lease. The agi*eement contained these time an agreement was entered into, whereby 
stipulations : — “ If Pt. is ejected by S.,the 1,800L A. agreed with B. that he would fetch and bring 
to be repaid to E. If S. exercises the power of to the dwelling-house of B., his heirs and assigns, 
determining the lease at Christmas, 1863, and E. seventy-five bushels of coals yearly, for twelve 
leaves the house, 1,1001. are to be returned to E. years (the term of the new lease), and yearly 
If at Christmas, 1863, the tenancy of R. is con- supply of B., his heirs and assigns, with as much 
tiniHid, the 1,800/. to he retained by L.” E. good wheat as he should want in his family, at 
entered into possession, and his aunt, Mrs, C., 5s. per bushel. B. having parted with his 
resided with him., In May, 1863, S. gave notice reversion in the farm, and also quitted the 
-of an intention to determine the tenancy. At mansion-house in which he resided at the time 
Christmas, 1863, Mrs. C. became lessee to S., when the agreement was made Held, that he 
under a new lease, at a largely increased rent, was not entitled to maintain an action against 
E. continued to live in the house after his aunt, A. for refusing to deliver the wheat at the 
Mrs. C., had become the lessee. E. claimed the stipulated price; that the agreement being 
return of the 1,100/. under the agreement : — entii’o must receive one uniform construction ; 
Held, that the agreement must be construed as and as it was clearly local in respect to the 
applying entirely to a legal termination of K.’s delivery of the coals, it could not be deemed 
tenancy, which having taken place, he was })ersonal with respect to the wheat. Odirr v. 
entitled under the agreement to the return of Bag, 2 Bos. <5c P. 565. 

the 1,100/, v. L. E. 3 H. L. 153. Hold, also, that no parol evidence could be 

E C. in Ex. Ch. 14 L. T. 738, affirmed. See also admitted to explain the agreement, there being 
post, M. no latent amhiguitv. Jh. 
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When extent of Demise is disputed.]— A., the 

owner of certain freehold houses and land, with 
a yard adjoining thereto, demised, by parol, 
several of the houses. The tenants were in the 
habit of passing over the- yard, and using a 
-common pump and privy there. There was no 
evidence whether the yard formed part of the 
-demise or not. In an action by one of, the 
tenants against the landlord for excluding him 
from the yard, the judge left it to the jury to 
say whether the landlord at the time of the 
demise had reserved the yard : — Held, that this 
was a misdirection, the question being whether 
he had demised it, and not whether he had 
reserved it. Hehlert or Herbert v. Thomas^ 1 
C. M. & E. 861 ; 5 Tyr. 503 ; 1 Gale, 53. 

A demise was in the following words : — ‘‘All 
that part of the lands of G. marked in the map 
Hos. 10 and 11, and called the Lough Farm, 
■containing twenty-seven acres of green pasture 
and improvable ground and thirteen acres of bog, 
reserving and excepting the thirteen acres of 
bog”: — Held, that the words of grant ended 
with “ Lough Farm,” the rest being merely 
words of description, and that, therefore, the 
exception was good, as being of a particular 
thing out of a general. Me Cleary v. Cochrane, 
Ir. E. 4 0. L. 145 ; 18 W. E. 362— Fx. Gh. 

Agreement as to Supply of Chlorine Waste.] — 

In an agreement for a lease from the plaintiff to 
the defendant of the Higher Works, tlie plaintiff' 
agreed to supply to the defendant the whole of 
the chlorine still waste as it came from his still, 
neither adding to nor taking anything from the 
same, at a given rate per hundredweight, and not 
to use, or injure or part with any of the still 
waste, except to the defendant, so long as he 
should hold the works : — Held, that the defen- 
dant was bound to take the whole of the vvaste 
which, during his occupancy, came from the 
plaintiff’s stiff. Bealey v. Stuart, 7 H. & H. 
753 ; 31 L. J., Ex. 281 ; 8 Jur. (N.S.) 389. 

Execution and Delivery of Lease Question for 
Jury.]— In ejectment on the title, the defendant 
relied upon twenty years’ adverse possession, to 
obviate which the plaintiff gave in evidence a 
lease, the last life in which died within the 
twenty years ; but, though both the lease and 
the counterpart were attested as “ signed, sealed 
and delivered” by the lessor, neither of them 
was executed b}^ the lessee, and both, being 
seventy years old, came out of the custody of the 
lessor ^Held, that though the plaintiff was 
entitled, under all the circumstances of the case, 
to have had a question as to the fact of the 
delivery submitted to the jury, he was not 
entitled to a direction in his favour, and that 
the verdict directed for the defendant should 
■Stand. 2{iltown (Ah/*Z) v. Goodman, Ir. E. 10 
C. L. 27. 

Evidence to explain Grant.] — In 1855, B., an 
-owner in fee of two mills, leased one to P., who 
carried on there the business of a bleacher. The 
refuse from his works was discharged through a 
-drain, partly open and partly covered, into a 
natural stream or watercourse, 3(K) oi* 400 yards 
distant, and u})on which the other mill was 
■situate. This (lischarge of the refuse took place 
about seven times a fortnight, and polluted the 
staeam. In 1858, P. surrendered liis lease, and 
Si. granted a new lease to the defendant. In 
ibis lease the defendant was described as a 
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“bleacher,” and the demise was of the premises 
“late in the occupation of P.” There was a 
clause that all buildings erected by the defen- 
dant for the purpose of bleaching should, at the 
end of the term, become the property of S. In 
1858 the plaintiff purchased both mills. The 
j defendant discharged the refuse from his works 
through .the drain into the stream in the same 
manner that P. had formerly, done. The plain- 
tiff, who carried on in the other mill the 
business of a paper maker, brought an action 
against the defendant for polluting the stream : 
— Held, that the lease might be explained by the 
state’ of the premises at the time it was granted, 
and the mode in which they had been previously 
enjoyed ; and that, thus explained, there was an 
implied grant by S. to the defendant to use the 
stream for the purpose of his business of bleach- 
ing, and therefore the plaintiff, who was in the 
position of S., could maintain no action against 
the defendant. Hall v. Lund, 1 H. & C. 676 ; 
32 L. J., Ex, 113 ; 9 Jur. (N.s.) 205 ; 7 L. T. 602 ; 
11 W. R. 271. 

A draft lease was prepared by a lessor, in 
pursuance of a written coiiti'act, which was not 
objected to by the lessee, who afterwards refused 
to complete Held, that the draft lease could 
not be used for the purpose of controlling or 
explaining the contract itself. Hey wood v. Co 2 )e, 
25 Beav. 140. 

Admissibility of Parol Evidence.] — Where by 
a lease the plaintiff hatl the use of cows to be 
depastured on lands described as “surnmer- 
leazes” and “after grass” respectively, from 
2nd February to 17th November, evidence was 
tendered at the trial of a custom in the country 
that a lessor should, notwithstanding such a 
lease, put cattle of his own on the lands called 
“ summeiieazes” up to 12th May: — Held, that 
such evidence being in effect evidence of the 
meaning of the technical word “ summerleazes ” 
was admissible to shew what rights passed in the 
plaintiff under the lease. Tudyay v. Sanwmn, 
30 L. T. 262. 

Insertion of Proviso.]— The Goldsmiths’ Com- 
pany entered into an agreement with the 
plaintiff to grant to him a long lease of ground 
on which he was about to erect new buildings. 
The agreement contained a proviso that nothing 
therein should give the plainti.ff any rights of 
light and air over certain adjoining ground and 
buildings. A form of lease was annexed to the 
agreement, and the lease was afterwards granted 
according to the form, and contained an express 
demise of lights ; but there was no proviso in 
the lease similar to the one in the agreement. 
The Goldsmiths’ Company afterwards demised 
the adjoining ground to the defendant, who 
commenced building so as to intercept the 
plaintiff’s light : — Held, that the lease must be 
read as if the proviso in the agreement was 
inserted in the lease. Salaman v. Glover, 44 
L. J., Ch. 551 ; L. E. 20 Eq. 444 ; 32 L. T. 792 ; 
23W. E. 722. 


3. Confirmation of. 

Acceptance of Rent. — Although, generally, the 
acceptance of rent by a person who is entitled to 
set aside a lease will contirm it. JJoe d. JoUiffe 
V. Syhovrn, 2 Esp. 667. 

Yet acceptance of rent by a tenant in tail, on 
coming into possession, is no contirmatiou of a 
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lease made by a tenant for life, -which is absolutely 
void at his death. J %mes d. Audrey v . JenHns^ 
Bull. N. P. 96. . ^ 

Kor can a lease which is void against a remain- 
derman be set up by his acceptance of rent, and 
suffering the tenant to make improvements after 
his interest vests in possession. Doe d. Simpson 
1 , Butcher, 1 Doug. 50, S. P., JenJihus d. Tate v. 
Olmroh, Oowp, 482. , ^ . .. 

Acceptance by an adult beneficiary, atter 
attaining his majority, of rent accruing under an 
invalid lease is not a confirmation of the lease or 
a bar to relief by having the lease set aside. 
Mohson Y. Flight, 4 Be Gr, J. & S. 608 ; 34 L. J., 
Ch. 226 ; 11 Jur. (K.S.) 147 ; 11 L. T. 725 ; 13 
W. B. 393. 

By Heir.]— An heir in tail having received, 
for ten years, rent under a demise for ninety- 
nine years granted by bis ancestor : — Held, a 
confirmation of the lease. Doe d. Southouse v. 
JenMns, 5 Bing. 469 ; 3 M. & P. 59 ; 7 L. J. (O.S.) 
C. P. 182 ; 30 B, B. 700. 

Allowing Tenant to make Improvements.]— 

Where a tenant under a void lease makes great 
improvements with the knowledge and approba- 
tion of the landlord, he is entitled in equity to a 
valid lease, semble. Hardcastle v. Shafto, 1 
Anstr. 185. 

Lease by Stranger— Acquiescence by Owner.] 

—To a bill which alleged (amongst other things) 
that the plaintiffs, believing themselves to be 
entitled under a devise to a dwelling house and 
shop, entered into an agreement for a lease of 
the premises, then in a dilapidated state, to a 
tenant, in pursuance of which the tpant 
expended money in pulling down and rebuilding 
the premises ; that the defendant, who was, as 
it afterwards appeared, the actual owner of a 
moiety of the property, knew the true state of 
the title, and had made a claim to the whole 
property, which claim he repeated a few days 
before the improvements were commenced ; that 
he knew also that the improvements were being 
made, and that the plaintiffs and their tenants 
were acting under a mistake, and nevertheless 
permitted the works to be carried on without 
any objection during their progi’ess ; and praying 
that the defendant might be decreed to confirm 
the lease, and in the meantime be restrained 
from evicting the tenant : a demurrer for want 
of equity was allowed : — Held, also, that in such 
a case the principle is the same whether the 
owner and the party making the expenditure by 
mistake are strangers or tenants in common of 
the property ; that the owner, having once and 
recently given notice of liis claim to the 
])roperty, was not, in order to exclude any equity 
in res])cct of the expenditure on the ground of 
mistake by the party in possession or of acqui- 
escence oil his own part, bound again to assert 
it when the expenditure began, or while it was 
going on ; that, in order to exclude such equity 
it was not necessary that the notice of his claim, 
given by the claimant to the party in possession, 
should discl<’)se any particulars relating to his 
title, nor, if the claim, which he made exceeded 
what he was entitled to, was the party in ])Osses- 
sion Justified in disregarding it, or supposing it 
to be unfomided, Olare JMl Master v. Hard- 
ing, 6 Hare, 273 ; 17 L. J., CL, 301 ; 12 Jur. 511. 

On Beath. of Lessor, a Tenant for Life.] — ^A 
lease executed by a tenant for life, in which the 


reversioner, who was then under age, is named, 
but not executed by him, is void on the death of 
the tenant for life -, and an execution by the 
reversioner only afterwards is no confirmation of 
it, so as to bind the lessee in an action of cove- 
nant. Ludford y. Bather, 1 Term Eep. 86 ; 1 
B. B. 56. S. P., Doe ^.Martin v. 7 Term 

Bep. 83 ; 2 Esp. 501 ; 4 B. B. 387. 

A tenant for life leased premises for twenty-one 
years, and, before the expiration of that term, 
died ; the trustees of the remainderman, then an 
infant, continued to receive the rent reserved, 
and he, on coming of age, sold the premises by 
auction ; in the conditions of sale the premises' 
were declared to he subject to the lease, and in 
the conveyance to the purchaser the lease w as- 
referred to as in the possession of the lessee ; 
and in the covenant against incumbrances that 
lease was excepted ; the purchaser mortgaged, 
and ill the mortgage deeds the like notice was 
taken of the lease, and the mortgagees for some- 
time received the rent reserved : — Held, that the 
lease expired with the interest of the tenant for 
life, and that the notice since taken of it did not 
operate as a new lease. Doe d. Potter Y. Arelier, 

1 Bos. k P. 531. And see d. Jordan y. 
Ward, 1 H. BL 97 ; 2 B. K. 728. 

The defendant came into possession under a 
lease from a tenant for life, whom the lessor of 
the plaintiff succeeded as remainderman : a 
money rent was to be paid ; and, by a further 
reservation, the tenant was to carry, or cause to- 
be carried, three cart-loads of culm yearly to the 
landlord’s dwelling-house. At the trial this, 
lease was objected to as invalid, but it appeared 
that the lessor of the plaintiff, at the Michaelmas- 
after the tenant for life died, told his servant to- 
go and look for carts to bring the culm home. 
The servant went to the tenants, and among 
others to the defendant, who accordingly brought 
a load of culm to the dwelling-house, other per- 
sons who were tenants doing the same. On the 
following May-clay the defendant sent two other 
cart-loads of culm to the house where it was 
received, other loads being sent in by the tenants 
at the same time. The jury found that the culm 
was carried by and received from the defendant 
in the way of rent under the reservation ; — 
Held, that such finding was grounded on suffi- 
cient premises, and that, allowing the lease to be 
void, the ]-eceipt of culm was a recognition of 
the defendant as tenant from year to year. Doe- 
d. Tuclter v. JA/r.ye, 1 B. A Ad. 365. 


By Executrix of Mortgagor.] — Where by lease 
a mortgagee demised, and the executrix of the 
mortgagor demised and confirmed, and a power 
of re-entry was reserved to them or either of 
them : — Held, that it operated as the demise 
of the mortgagee, and the confirmation of the 
mortgagor’s representative. Doe d. Barney v. 
Adams, 2 C. A J. 232 ; 2 Tyr. 289 ; 1 L. J., Ex. 105.* 

By Infant— On Coming of Age.] — Where a 
party takes a lease of an hifaut’s lands, and the 
infant, on coming of age, mortgages the property 
to the lessee by deed referring to the lease, this, 
is a confirmation of the lease. Storu v. Johyison,. 
2 Y. A C. 586. 

When Lease is originally void.] — A lease 
made by a perpetual curate of a curacy aug- 
mented by the governors of Queen Anne’s 
Bounty,, with out the concurrence of the patron 
, paramount, though confirmed by the ordinary 
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&:c,” The lease did not contain any technical 
covenant for renewaL Semble, the habendum 
amounted to a covenant for perpetual renewal. 
She;ppar(l \,Dooldn^ 3 Dr. & War. 1 ; 5 Ir. Eq. 

R. 6. And see FI. & K. 598 ; 4 Ir. Eq. R. 654. 

A covenant, “that R., his heirs and assigns, 
would renew the lease, upon the fall of any of 
the original cestui que vies, and instead of such 
life, insert such other life as the leSvSee should 
nominate, and that he should do so as often as 
any of the lives now mentioned, or hereafter to* 
be inserted, shall happen to die,” is a covenant 
for a perpetual renewal. Palmer v. Mamiltonyl 
Ridgw. P. C. 550. 

T., by indenture dated in 1623,;demised to W. 
lands, &c., in Ireland, together with the mines, 
timber, &c., to make sale, &c., thereof, without 
impeachment of waste, the lessee, his executors, 
&c., planting from time to time five hundred trees 
of oak and ash in the room, &c., during the lease 
year to year by the dean and chapter would be I to hold, &c.,.for a term of ninety -eight, years, at 
presumed. Poe d. Pennington v. 'Ptuiere, 12 | a rent of 1 5 Z. sterling for the first three years, 

and 80Z. sterling for the remainder of the term ; 
and T. covenanted that “ he, &c., upon request, 
would from time to time renew the said lease, and 
perfect such other further assurances as W. (kc., 
shouhi require,” <!s:c. The lease also contained a 
covenant of warranty of title, <kc., and that in case 
I of eviction, or that the premises should be wasted 
in war or rebellion, &:c., that the vent should cease 
i a. Covenants for. | for the time. By an indenture dated in 1739, reel t- 

j . j ing the original lease, and the covenant for renewal, 

i 1 eiyemaL. a further lease for ninety -eight years, recited to 

I Construction of.] — A lessor demised heredita- be in pursuance of the covenant, &€., was granted, 

ments to the lessee, his heirs and assigns, for coiitaining a similar covenant. Upon a bill filed 

the natural lives of the lessee and two other in 1827, claiming a further renewal : — Held, that 

persons and the longest liver of them, with a the covenant was to be construed as a covenant 

covenant that the lessor, his heirs and assigns for further assurance, and not for perpetual 
(upon the lessee, his heirs or assigns, “suricn- renewal. v. :7Vy7/c, 8 BH. (N.s.) 272 ; 2 

dering this present demise as hereinafter men- Cl. & F. 396. 

tioned”) should at any time thereafter at the A,, by lease, covenanted with J., his lessee, 
request of the lessee, his heirs or assigns, “as “that the said J., his executors, administrators 
often as one or two life or lives of and in the and assigns, shall and may, from time to time, 
said hereditaraeiits ” should drop and be deter- and at all times after the death or determination 
i mined, renew and grant a further term “ for any of any of the said lives, renew his lease by putting 

other life or two lives of any other person or in any other life in room and place of the 
i persons to be nominated by the lessee, his heirs deceased, paying one peppercorn for such 

’ or assigns, in the stead of the person’s life or renewal, provided such renewal be made, or 

lives so dropping or determining” ; the lessee, tendered to be made, within .six months after 
his heirs or assigns, pa3dng to the lessor, his heirs the life drops”: — Held, a covenant for a per- 
* or assigns, “for every such renewal for every petual renewal. Af7^/w.?u7ev. 1 Ridgw. 

life or "lives of such person or persons so to be 449 ; Vein. Scriv. 157. 

renewed as aforesaid the sum of 40^*. only, and A lease was made for three lives and.^ the 
at the same time surrendering this present demise survivor of them, and for the lives and life of 
to be cancelled ” Held, that upon the true such other person and persons as should be 
construction of the covenant the right of renewal nominated by the lessee, his heirs and assigns, 
was neither perpetual, nor limited to one renewal upon the death of any of the persons for whose 
for not more than two new lives, but was a lives the premises were granted, or upon the 
right of renewal as often as any of the three death of any such peison or persons as shouhi at 
^ original lives should drop, so that any such any time thereafter be nominated for evm-, 

renewal might take place either on the dropping according to the covenants and agreements for 
of any one "of the said three lives, or after the that purpose thereinafter contained. The lease 
dropping of any two of them, as the lessee might did not contain an express covenant by the lessor 
from time to time request. v. to renew ; but the lessee coveiiant:ed within six 

54 L. J., Q. B. 6 ; 9 App. Cas. 844 ; 52 L. T. 222 ; months after the decease of each of the cestui 
83 W. K. 825 — H. L. (E.) que vies therein, and of each person who should 

The habonduni of a lease was in these terms : thereafter be nominated, to pay, in the nature of 
— “ I'o have, ikc., to T. S., his heirs, 5:c., for and a fine for each person so dying, to the lessor and 
(luring the natural life and lives of J. B., W. B. his heir a peppercorn if demanded ; and powers 
and E. B., or the longest liver of them, or what- of distress and entry, in case the fine should be 
ever life or lives shall for ever or hereafter be in arrear, were reserved to the lessor and his 
nominated or appointed, added or inserted on heirs ; and the lessor covenanted that the lessee 
the back of this indenture, or a label affixed and his heirs, pa3nng the rent and fines, might 
thereunto. i)aying for each and every life so quietly enjoy according to the true intent and 
renewed a pepi)ercorri, if demanded, yielding, meaning of the indenture Held, that this was 



Q. B. 998 ; 18 L. J., Q. B. 49 ; 13 Jur. 119. 

Action for — Parties.]— In a suit to establish a 
lease, all the tenants should be before the court. 
Prangan v. Gorges, 7 Ir. Eq. R. 283. 

4. Renewal. 


and immediate patron, is void at common law, 
and consequently is not set up by acceptance of 
rent by the successor to the cux'acy. Poe d. 
Pram mall y. CoUinge, 7 C. B. 939; 18 L. J., 
0. P. 305 ; 13 Jur. 791. 

In 1786 a dean and chapter and P. granted a 
lease of premises for ninety-nine years, reserving 
a rent to the dean and chapter and another rent 
to P. This lease purported to be made in pur- 
suance of leasing powers given by a private act 
of parliament, but was, in fact, not in accordance 
with them. The rents reserved by the lease had 
been from time to time regularly paid to and 
received by the successive deans and chapters, 
and to and by P. and his representatives. Quaere, 
whether the lease was void or only voidable ; 
but held, that if voidable, it had been set up by 
acceptance of rent hy each successive dean and 
chapter, and if void, the payment and receipt of 
rent were evidence from which a demise from 
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a lease for lives renewable for ever. Ghamlen 
v. GmiMeHy 2 Jo. & Lat. 99 : 7 Ir. Eq. R. 575. 

An agreement in a lease for lives, “ that upon 
the renewal or inserting of any life or lives a 
certain sum shall be paid by the lessee, his heirs 
and assigns, to the lessor, his heirs and assigns,” 
does not amount to a covenant for perpetual 
renewal. Smith v. Kangle^ 7 Cl. & F. 405 ; 
West, 184; 4 Jiir, 476. Affirming 1 Ir. Eq. R. 
119. And see S. C. at law, 1 Jebb. & S. 11^9. 

A lease made before the Statute of Frauds, 
and now lost, being proved to contain an agree- 
ment as to the amount of a fine to be paid.>’ upon 
the renewing of any life or lives,” and having 
been seven times since renewed — an issue was 
directed to try whether at or before the malting 
of the lease there was an agreement for a lease 
of lives renewable for ever. And a second issue 
to try whether such lease contained any clause 
or covenant relating to a renew'al, and indepen- 
dent of the stipulation as to the amount of fines. 
S. CL 1 Ir. Eq. R. 119. 

Quicre. If tenant for life make a lease for 
lives, in |.)ursuance of a subsisting covenant for 
perpetual renewal, and dies, has the lessee in 
such a lease a good defence at law, to an eject- 
ment liy remainderman, who has succeeded to 
the estate. Id. 133. ^ ! 

In 1792 A., seised in fee of the lands of K., 
demised to B., with liberty to raise and sell 
limestone, reserving to the lessor and his heirs, 
and to his tenants on adjoining lands, the right 
also of mising limestone, to hold for one life or 
thirty-one years, wnth covenant by A. to renew, 
vSubject to like rents and covenants : — Held, 1. 
That a devisee for life under the will of A. was 
l) 0 iind to execute one renewal only, and having 
executed a second it did not bind the reraainder- 
man. 2. The second renewal did not operate as 
a surrender of the first, though expi*essly stated 
so to do. 3. B. ha<l no right to delegate to more 
persons than one his right of raising and selling 
Xirnestone. Simn v. Colelough, Hay. & J. 807. 

A. granted a lease and ‘covenanted that he 
■would always, at any time when requested by 
the lessees, &c., demise the premises for the 
■further term of thirty-one years, in which new 
lease were to be contained the same rents, 
covenants, articles, clauses, provisoes and agree- 
ments : — Held, that this amounted to a covenant 
for pei’petiial renewal. Copj)er Mining Co. v. 
JBemh, 13 Beav. 478. 

A testator covenanted for a perpetual renewal 
•of a lease : — Held, that the proper form of lease 
to be gi anted by trustees was a demise for the 
new feim, reciting the original covenant by the 
tcstatoi. Ilj. 

Although, prima facie, a lessor shall not be 
taken to have intended to enter into a covenant 
■for perpetuai renewal, yet if there are in the 
lease expressions indicative of such an intention, 
the court will give effect thereto. Hare v. 
H urges, 4 Kay & J. 45 ; 27 L. J., Ch. 86 ; 3 Jur. 

1294 ; i; W. R. 144. 

Lease for lives, with a covenant on the death 
•of either of the cestui que vies to execute a 
renewed lease at the same rent, and subject to 
the same covenants, including this present 
covenant” : — Held, a covenant for perpetual 
renewal, and lessee entitled to have inserted in 
the renewed lease a covenant for renewal totidem 
verbis with that contained in the original lease, 
but with the name of the new cestui que vie 
substituted for that of the deceased. Ih. 


in this respect, where the reversion has become 
vested in a trustee. I h. 

Qua 3 re,as to right to perpetual renewal from con- 
struction of lease. Dowling v. Mill, 1 Madd. 541. 


- By Acts of Lessor.]— A. demised to B., 
for the life of B., and also for the lives of C. and 
D., and covenanted that if B., his heirs, &c,, 
should be minded at the decease of B., C. and D., 
or any of them, to surrender the demise, and 
take a new lease, and thereby add a new life to 
the then two in being in lieu of the life so dying, 
then A., his heirs, &c., upon payment for every 
life so to be added, in lieu of the life of every 
of them so dying, would grant a lease for the 
lives of the two persons named in the former 
lease, and of such other person as B., his heirs, 
&c., should appoint in lieu of the person named 
ill the preceding lease, as the same should respec- 
tively die, under the same rent and covenants ; 
there had been successive renewals from the 
time of a former lease, granted by the ancestor 
of A., and in each a like covenant for renewal : 
—Held, that A. and his ancestors had, by their 
own acts, construed this to be a covenant for a 
p)erpetual renewal. Cooh v. Booth, Cowp. 819. 

A contract for perpetual renewal will be 
specifically executed if clearly appearing, but is 
not to be inferred from a general provision for 
similar covenants. The construction of such a 
covenant is the same in equity as at law, and is 
not to be affected by the acts of the parties. 
Iqqulden v. May, 9 Ves. 325 ; 7 East, 237 ; 3 
Smith, 269 ; 2 Bos. & P. (N.R.) 449 ; 8 R. R. 628. 
And see 9 ik. R. 104, n. 


ii. Tending to a Peipetuity. 

Insertion of covenant for renewal of lease in 
renewed lease enforced, though tending to per- 
petuity. Bridyes v. Hitehooeh, 5 Bro. P. C. 6. 

By a deed dated 1529, conveying lands to a 
municipal corporation for charitable purposes, 
tlie corporation covenanted that when a term of 
ninety-nine years in a farm, part of the heredita- 
ments granted, should expire, if any of the heirs 
of the body of a person named in the grant, 
becoming of consanguinity and kindred of the 
grantor, should come, claim and make lawful 
request of the corporation to have a new grant 
and lease to him or her, to be made within one 
year next after it should fortune the same farm 
to be void and come into the hands of the cor- 
poration, that then and as often as any such 
chance should fall, the corporation, upon such 
request to them so made, should make or cause 
to be made a new lease and grant of the farm to 
such heir, so making request, for thirty-one 
years, and no more nor less, reserving to them 
and their successors twenty marks of annual 
rent during the term. The corporation from 
time to time granted renewed leases under this 
covenant, the last lease being granted in 1815. 
In 1723 a decree was made ordering the corpora- 
tion to grant a fresh lease according to the 
covenant, and in 1732 a decree was made for 
carrying out the former decree, with a variation 
fxrising from subsequent circumstances, but on 
neither occasion was the question of remoteness 
raised, I nor was the attorney-general a party to 
the proceedings, the suits not being hostile as 
against the corporation, who did not dispute the 
right to renewal : — Held, that the covenant did 


Dist inction as to the form of the renewed lease ! not create a right in the nature of an estate tail, 
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but was intended to confer aright on the persons 
who at the expiration of each lease should for 
the time being answer the description of heirs of 
the body of W., and that it was therefore void as 
tending to a perpetuity. Hope v. Gloucester 
Corporation,'! G. M. & G. 647; 25 L. J., 
Ch. 145 ; 2 Jur. (N.S.) 27 ; 4 W. E. 138. And 
see S. 0., 1 Jur. (n.s.) 320. 

Held, also, that as the question of perpetuity 
was not raised in, nor was the attorney-general 
a party to, the old suits for granting fresh leases, 
the decrees in those suits did not establish the 
validity of the covenant as against the charity. J5. 

Although presumptions are made in support of 
long possession and ancient usage, no such pre- 
sumption could be made as would establish such 
a right to renewal as was provided for by the 
covenant in question, semble. lb. 


iii. On JVIwjn Binding. 

Assignee of Eeversion,]— A., seised in fee, by 
registered deed conve.yed lands to a trustee, upon 
trust to sell and pay debts and incumbrances, 
and the residue to himself. Subsequently A., in 
1782, for valuable consideration, by registered 
deed demised the lands to B. (who did not 
appear to have had notice of the trust deed) for 
lives renewable for ever, subject to a lease 
thereof then subsisting. The rcnt reserved was 
equal in amount to the rent payable under the 
sub-lease. In 1783 the lands were sold to hi. 
under a decree in an admiiiistratioii suit 
instituted before 1782 by a judgment creditor 
of a former owner of them against A. and his 
trustee, who joined in conveying the lands to N. 
It was not shewn that A. had been served with 
subpoena in that suit before tlie making of the 
lease of 1782, when he purchased. 'Phe purchase- 
money was applied in payment of incumbrances 
created prior to 1782. The last life in the lease 
of 1782 died in 1835, and the sub-lease deter- 
mined in 1839, and shortly afterwards a claim 
for a renewal of the lease" of 1782 was for the 
first time made by the heir-at-law of B. : — Held, 
that K. having, without notice of the plaintiff s 
equity, acquired the prior legal estate from the 
trustee of A., and the entire equitable interest by 
the application of his purchase-money in pay- 
ment of prior incumbrances, was not bound to 
renew the lease of 1782 ; and also that the laches 
of the parties deriving under the lease in claim- 
ing a renewal, or obtaining a recognition of the 
title was, under the circumstances, a bar to their 
suit. Brew v. JVorbury {EarV), 3 Jo. A Lat. 267 : 
9 Ir. Eq. R. 171, 524. ‘ 

Covenants for perpetual renewal of leases are 
I considered as real agreements, and go with the 

I land, and therefore will affect even the legal 

interest of those who take the estate, with notice 
of these leases and covenants. Shelburne (Earl') 
V. Biddulph, 6 Bro. P. C. 363. 

A covenant for perpetual renewal, entered 
into by a ])erson liaving a limited interest in 
lands, does not bind the estate, and therefore, if 
his assignee accpiires the inheritance, it is not 
bound by the covenant. Brercton v. Tuoheij, 8 
Ir. Ch. li. 190. 

In a suit for renewal, though the defendantbe 
not proved to be tlie assignee of the reversion, so 
ns to con.q)el him to renew, yet a case may be 
made for a perpetual injunction to restrain him 
from executing his habere at law. Hamilton v. 
Batten, 1 Ir. Eq. R. 341. 




Where lease, not warranted by power, is granted 
by tenant for life, containing covenant for 
perpetual renewal, the reversioner, by accept- 
ing for many years after becomes into possession 
the rent reserved upon the lease, does not con- 
firm it so far as to make the covenant of renewal 
binding on him. Higgins v. Rosse, 3 Bligh, 113. 

A. demises lands to B. and his heirs, for the 
lives of O., P. and Q., and the longest liver of 
them, and grants the reversion to X. In the 
original demise is a covenant by A., for himself, 
his heirs, executors and administrators, that if 
O., P. or Q. shall die, and B. shall within twelve 
months demand a renew^al, and name another 
cestui que vie. A., or the person entitled to the 
reversion, would, on the payment of a fine and 
surrender of the old lease, grant to B., his heirs 
and assigns, a new’- lease, for the life of such 
nominee, and of such of them, 0., P. and Q., as 
shall then be alive, “ such new^ lease to contain 
all the covenant herein contained, including 
this covenant.” 0. died, and six months after- 
wards B. demanded a renewal from X., for the 
lives of P. and Q. and R., a new life named : — 
Held, that B. w'as entitled to have a renewal. 
Hare v, Burges, 3 Jur. (N.S.) 1294. 

A. makes a lease for three years, and in con- 
sideration of the lessee’s laying out 100^. in 
improvements covenants, at the end of the term, 
to grant a new lease at the same rent. Purchaser 
of the inheritance decreed to make good the 
covenant. Riehardson v. Sydenham, 2 Vern. 
44 / . 

G.. being about to marry, applied to A., his 
landlord, and requested liim to change a cestui, 
que vie in his lease, by inserting in the place of 
an old life the name of his intended w’ife, which 
A., by letter, promised to do ; and upon the faith 
of such promise, the marriage was had, and the 
demised premises settled upon the wife. Upon a 
bill by the wife (C. being dead), it was held that 
she would have been entitled to a specific execu- 
tion against A., and the estate of A. having been 
sold to 0., wdio was deemed, under the circum- 
stances, to have had notice of the agreement, he 
w'as decreed specifically to perform it. Crofton 
V. Ormsby, 2 Sch. &: Lef. 583 : 9 R. II. 107. 

Mortgagee of Reversion.] — A. being seised of 
three denominations of land for three lives, 
renew'able for ever, mortgaged her interest in the 
entire, to secure the repayment of 1,500/., and 
afterw’ards in 1787 sold her interest in one 
denomination to J., and demised the two other 
denominations to B. to hold for three lives 
renew'able for ever, at the rent of 140Z. 9a*. 'dd. 
per annum, payable half-yearly on the 25th 
March and 29th September. In 1796 G., the 
mortgagee, filed a bill of foreclosure, to wRich J., 
but not B,, was made a party ; and having 
obtained a decree for a sale the lands were in 
1803 purchased by a trustee for himself, and by 
whom they were soon after conveyed to him. 
From 1803 to 1827, the rent reserved by the 
lease of 1787 wns paid from time to time to C., 
w’ho gave recoi})ts for the amount as falling due 
in . May and November. In October, 1827, the 
rent being considerably in arrear, a notice was 
served on B. to quit at May following, and in 
Trinity Term, 1828, an ejectment on the title w’as 
brought by C, on a demise subsequent to the 
1st May. In this action 0. w'as ultimately 
defeated, a point saved at the trial with respect 
to the gale days having been ruled against him. 
In 1812 one cestui que vie died, arul another in 
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1823. In October, 1828, B. tende^ sum' “ 1 ’^forXret* for ever, 

engrossed lease, togetber with *e of to wan-ant and defend the 

2,WI. Is. Oif., which, by “ u^Lses trH B. and his heirs, freed from all for- 

appeared to be the full amount of rent an 1 grants, uses, entails, and other charges, 

tten due, but offering to pay any ^rther sum S^s, gmn^s tteretofore made. In 17.57, 
which might be found due,_and demanded a ; jjfot H. C., the son of Sir H. C., 

renewal. The renewal was refused on thejiound “ tion by°writ was made between Sir H. C. 

that B. was only tenpt from y®r *0 y^i ^ C., ^ the lands of B. were allotted to 

the lease of 1787 being subsequent to the mort “ ‘^t to the lease to A. B., and were, 

gage. But on a bill filed by B. for rental, ^r H U subject re eonveyed by C. B. to 

— Held, that that lease, though not oiigmal j p subiect to the lease. Afterwards Sir 

binding on 0., was nevertheless by conduct a recovery of the lands, 

established against him ; and that B. ^ \ ^ ^ ^ August, 1775, settled them to the 

to renewal of his intept, Botwithstand^the by cleea o^ au« ^ g. 0. for 

arrears “*0 ^hich he had faUeu, upon parent to his first and other sons in tail 

of all rent and fines. Lysaght v. CaMman, ^i^ 

Hayes, 141. bequeathed all his unsettled real and personal 

BeviseeofBeversmn.]-Tn 1792 A CStor'^^P. d;" dS » 

fo^ Bm“ resS to thl heire^l^i^ and 

lessor and his heirs, and to his tenants on adjoin- 1732 having died, H. C. 

ing lands, the right also of raising limestone, „ ^ ^ renew it and brought an eiectment on 

hold for one life or thirty-one yems, uith 

covenant by A. to renpv J*-?* . ^^i^ed. The plaintiff thereupon filed his bill, 

and covenants Held, 1. Ihat a ueuboe re , ■ ., q having derived a considerable 

life under the will of A. was bound to execute diai^ug 

one renewal only, and having cxemited a socor d « 1. 1 „ of 1732, 

it cUd not hind the remamderman. 2. the M ma -c^ renewal of the lease of 1732, 

A copyholder agreed to demise a tenement Aq. A. 
within the manor for sixty-three years on a p Wenresentatives.l— A covenant for 

building lease, and, as the custom did not allow ^ mere personal contract, and 

a lease to be made for more than twentyteiie 1 .g,ug,jy .jvhich lies for the breach 

years, the copyholder aped to execute a orris i uereoiml acti hut a substantive 

for twenty-one yep with a covenant toi hmist , ^ ^ covenant binds the covenantor and 

his heirs and assigns, to renew the lease foi a j,, respect of the assets trans- 

EXKASS strsi, .. p. 0. 

brought his hiil for specific performance against in the °‘2^X'''that the 

the lessee the lessee would have been compelled administration ot the as.tiets , _ 2iidi} , tnut tne 

to Pd'fnrm the contract if the trustee had sub-lessee was entitled as against the admiiiis- 
decSd tocoreLnt for renewal, qmere. IForhiy trator de bonis nmi to a speciho perfo^^co of 
V. FrawpUm, 5 Hare, 560 ; 16 L. J., Ch. 102 ; the covenant for renewal. I£aclet v. M-Aam.a,a, 
rn Tnv Bi. <X tx. t. X iUTllv. j^do. ^ 

xu tjiu. xjJ4. Specific performance of a covenant in a lease 

Heir-at-Law.l— An heir-at-law is not bound 1 to take a renewed lease decreed against lessee’s 
by his ancestor having executed an intermediate ^xecutors, had entered and admitted asst, s. 
renewal in pursuance of a supposal covenant. v..Mit7<«OT,l Kay &.L ^ 

i/mm/ii v.T/y/m, Hayes, 158. 665 ; 1 Jnr.(N.s.) 842 ; .8 hq. K. 571 ; 3 ’VV . K. 340. 

A. ?. and C. .P, being seised in fee, as co- ^ 

heiresses of the lands of 0. and other lands, A. P., New Trustees.]-! rustees of a messuage and 

on her marriage with Sir H. G., by indenture of premises, partly freehold and partly leaseiioid, 
1730, settled her moiety on Sir H. C. for life, for a terra, of which fourteen yearn vvore nnex- 
with remainder to his first and other sons in tail pired, but which lease was renewable b} custom 
mule; and thereby Sir H, C. and A., his wife, on paying a fine, granted a lease to of the 
were empowered to demise or join with the owner whole for fourteen years, aii(I covenanted to use 
of the otlier moiety in demising the settled land their best endeavours to obtain a renewal of the 
for three lives, or anv number of years determin- lease, and thereupon to grant mm a lease for a 
able on three lives, ‘in 1732 Sir H. 0., A., his further term of seven years from the expiration 
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of liis tenancy, at a like rent. The trustees’ ' 
power was to lease at a rack-rent for any term 
not exceeding twenty-one years. Before .the 
expiration of W.’s lease, new trustees had been 
appointed, and the reversion in fee had become 
vested ill other persons, who would not renew the 
lease on the old fine, the property having much 
increased in value : — Held, that tire trustees had 
no power to enter into a covenant to grant a 
further term at a like rent on the renewal of the 
lease, and that the covenant did not bind the 
new trustees. Salmmn v. Sojnaith, 35 L. T. 826 ; 


Stranger.] — Voluntary agreement to renew 
indorsed on lease by one not a party to it not 
binding, Doiolmg v. 31111, 1 Madd. 541. 

Charity.] — The governors of a charity, in con- 
sideration of a covenant to lay out 2,000Z. in 
building, demised land for the term of forty-one 
and a half years, and the concurrent term of 
ninety-nine years, if three lives named in the 
lease should so long live ; and they covenanted 
that during the first-mentioned term, when one 
of the lives should die, they would put in another 
life for the fine of 5/. The lease being void by 
13 Eliz. c. 10, as to the excess beyond twenty-one 
years or three lives : — Held, that the covenant 
for renewal was not binding on the governors of 
the charity. 3fotfre v. Clench, 45 L. J., Ch. 80 ; 

1 Ch. D. 447 : 34 L. T, 13 ; 24 W. R. 169. 

Inn of Court.] — A bill will not lie against the 
benchers of an inn of court, relative to their 
renewal of a grant of chambers. Plea allowed. 
Cunningham v. Wegg, 2 Bro. C. C. 241. 

Lessee — Renewal of Sub-lease.] — A lessee of 
a house granted a sub-lease to L., in which he 
•covenanted that if he should at any time obtain 
an extension of the term or a renewal of the 
lease he would grant to L. an extension or a 
renewal of his sub-lease for the same period. 
A renewal of the lease was taken in the name 
■of a trustee for the wife of the lessee for her 
separate use : — Held, that the lessee was under 
no obligation to endeavour to procure the renewal 
to himself ; that the question was whether the ! 
trustee was in reality trustee for the lessee or 
for his wife ; that in the former case the parties 
to the record would be bound by the lessee’s 
■covenant, and L. would have been entitled to 
have the covenant performed against them, but 
that as the trustee was in point of fact trustee for i 
the wife, L.’s case failed. Lumley v. Timms, 
28 L. T. 608 ; 21 W. R. 494— L.JJ. 

Presumption in favour of Right to.] — Every 
presumption is to be made to support a right of 
renewal where from leases for twenty-one years at 
a small rent and fine, certain of the tithes of a 
parish had been regularly granted by the respec- 
tive bishops of Ely, who were impropriate rectors 
of the parish, to the vicars for the time being. 
AU.-Oen. v. Ely (^Bishop'), 4 Russ. 102. 

iv. Who entitled to Enforce. 

Bare Tenant for Life,] — The appellant in this 
ease having claimed the renewal of a lease from 
the heirs of the covenantor, pursuant to his 
covenant, they refused, alleging that the cove- 
nantee was a bare tenant for life. This refusal 
is a breach of covenant, for which an action at 
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law wiU lie against the representatives of the 
covenantor. Slacartney v. Blundell, 2 Ridgw. 
P. 0.113. 

Lessee who has not covenanted to accept a 
Renewal.] — ^Although a sub-lease of church lands 
and tithes, containing a toties quoties covenant 
on the part of the sub-lessor to renew, does not 
contain a mutual covenant on the part of the 
sub-lessee to accept a renewal, the latter is not 
thereby prevented from filing a bill in equity to 
obtain a renewal. Morgan v. Qurley, 1 Ir. Ch. R. 
482. 

Person acquiring Title after Action.] — ^ A 

plaintiff may rely on a title acquired in point of 
form after he filed the bill, if it be not incon- 
sistent with his original claim, and is capable 
of having relation back : therefore, when the 
devisee of an insolvent debtor filed a bill for 
rene\val, and, the objection being raised, after- 
wards procured himself to be appointed assignee, 
and amended the bill stating that fact : — Held, 
that he could sustain the bill. Bogle v. Callow, 
12 Ir. Eq. R. 241. 

Lease obtained by Fraud — Purchase for Value.] 

— ^Where A., the heir of lessee, having a right to 
perpetual renewal, had entered into an agreement 
with B. respecting the independent lease of land 
held under renewable lease by ancestor of A., 
which independent lease B.. had obtained from 
landlord by fraud and circumvention Held, 
that heir of A. and purchasers for valuable con- 
sideration claiming under him were entitled in 
equity to benefit of agreement between B. and A., 
and that heir of landlord was entitled to benefit 
of agreement so far as B. took any interest. 
Butler V, Mulrlhill, 1 Bligh, 137. 


V. When Fulfilled. 

Derogation from Grant.] — A lessee of land with 
covenant for renewal obtained a renewal of the 
lease. The new lease did not contain the whole 
of the land demised by the former lease. Prior 
to renewal the lessor had given the government 
a licence to execute certain work by which the 
land demised was injuriously affected : — Held, 
that the new lease was a fulfilment of the 
covenant for renewal, though the subject-matter 
was not identical, and that the right of the 
lessee to compensation was not affected by the 
licence given by the lessor. Att.-Gren. (Straits 
Settlements) v. Wernyss, 57 L. J., P. C. 62 ; 13 
App. Gas. 192 ; 58 L. T. 358— P. 0. 


vi. Speeijie Performance. 

Agreement affected by Fraud.] — Equity will 
not decree a renewal claimed on an agreement 
accompanied with fraud. Bavis v. Oliver, 1 
Ridgw. P.C.l. 

E. C., tenant for life with a power of leasing 
for thirty-one years, demises, in 1749, for three 
lives to his attorney. M. C., his son, tenant in 
tail, four years afterwards, in consideration of 
20?., executes an agreement, which was endorsed 
on the part of the lease in the attorney’s hands, 
to confirm the demise, and renew for a further 
term of three lives ; eleven years after this E. C. 
dies, and the articles are then registered. The 
last of the three lives died in 1817, and the 
representative of the attorney files a bill for a 
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specific performance of the son’s agreement : — 
Held, that the case was too suspicious to come 
within the principle of specific performance, and 
the length of time elapsed under circumstances 
which did not imply acquiescence. Blalieneij v. 
BcKjgott^ 1 Dow (N.s.) 405. 

Vagueness and Uncertainty.] — Bill for specific 
performance of an agreement to renew a lease 
dismissed ; the agreement being too vague and 
uncertain to be executed by the court. The 
insolvency of the intended lessee is a^ good 
ground of objection to a bill brought by him for 
the specific performance of a contract to renew 
a lease. Price v. Asslieton,^ 1 Y. & Coll. 441. 

Bill for specific performance of a parol agree- 
ment to renew, plaintif having built a house. 
The only witness for the plaintifi proved an 
agreement dift’erent from that in the bill ; two 
defendants by answer stated an agreement 
difierent from both. In strictness the bill 
ought to be dismissed ; but specific performance 
was decreed according to the answers, with costs 
against the plaintiff. MoTtimw v. Orchard, 2 
Yes. J. 242. 

Separate Covenants in Lease and previous 
Indenture — ^Variation — Alteration in Title.] — S., 

on the 5th January, 1746, being tenant in fee 
simple of lands in Tipperary, executed an 
indenture, which wms, two days afterwards, 
registered under the Irish Registration Act. 
The memorial represented that 8. had, by the 
indenture, demised, or agreed to demise, these 
lands to G., for three lives therein named, with 
‘‘ a clause of renewml after the expiration of said 
lives thereinbefore mentioned,” provided that C., 
Ins heirs, &c., should, “ within six months from 
the deatli of the last of said three lives, 
nominate such life or lives as he would have 
inserted,” and pay all rent, and “the sum of 
IIL 7.S*. Gri. for adding or renewdng such life or 
lives for ever.” The memorial was signed by 
C. alone, and he registered it. In February, 1750, 
S. executed a settlement in contemplation of 
marriage, by which he made himself tenant for 
life only in the estate comprised in the indenture 
of 1746. In March, 1750, he executed a lease 
to C., in which the indenture of 1746 was 
recited, and in consequence of some changes in 
the lands a change was made in the rent. The 
lease recited the indenture as a demise to G. 
for three lives, and the longest liver of them, 
witli a covenant to “ renew the same for ever, 
on payment of 11/. Is. 6c/. for renewing the 
same on the fall of every life, within six 
months next after the fall of each life.” The 
habendum in the lease w'as for the same three 
lives ; and 8. covenanted that “ upon the death 
or failure of the aforesaid life or lives, or any or 
either of them” (naming them), and upon 0., 
his lieirs, &c., paying “ the sum of lU. 7^. %d. 
above the annual rent, within the space of six 
calcuidfu* months, and immediately after the 
death or failure of such life,” and on nomination, 
Ac., “ 8. and liis heirs,” Ac,, w'ould add the life 
so nominated ; “ and so in like manner from time 
to time successively for ever thereafter on the 
failure of every other several life or lives in the 
said lease, or thereafter to be nominated.” Re- 
newals ha<l, fi‘om time to time, been made by the 
successors of 8. in the estate, sometimes after 
proceedings in chancciy to compel the same, 
sometimes without such proceedings ; but in 
1845, G., the descendant of S., having absolutely 


refused to renew, a bill was filed against him 
by B., who had become possessed of C.’s lease. 
The bill prayed for a renewal according to the 
lease, which B. alleged to have been made in 
conformity with and under the obligation of 
the indenture of 1746. This indenture could 
not be produced, but the memorial was tendered 
and received in evidence. The defendant alleged 
that the lease was ineffectual to bind the 
inheritance, as it was made by a person who was, 
at the moment of executing it, only tenant for 
life, and he contended that there was no legal 
evidence of the indenture of 1746. He also 
relied on the difference between the terms of 
renewal contained in the indenture and those 
contained in the lease : — Held, that the plaintiff 
was entitled to the renewal as prayed ; that the 
memorial was properly admitted as secondary 
evidence of the indenture ; that that indenture 
was to be treated as an original lease, containing 
a covenant, under the obligation of which the 
lease of 1750 was executed ; that the obligation 
entered into in 1746 being by the tenant in fee 
simple, his performance of it in 1750 was valid, 
although he was then only tenant for life ; and 
that the acts of the successive tenants of the 
estate, though not evidence to prove the 
existence of the covenant, became, when the 
covenant had been otherwise proved, evidence 
of the construction w^hich the parties interested 
had put upon it. Sadlier v. Biggs, 4 H. L. Gas. 435. 

Upon one of the occasions of lenewal, the 
tenant for life against whom a bill had been 
filed was an infant. The Court of Chancery 
in Ireland ordered his guardian to execute a 
lease in conformity with the covenant contained 
in the deed of January, 1746. Sernble, that 
order was authorised by the Irish statute, 15 
Anne, c. 3. Ifj. 

Laches.] — Where the lessor in a lease of church 
lands, with a toties quoties covenant for renewal, 
was, as the court held upon the construction of 
the lease, entitled to enforce the taking out of a 
renewal from the tenant, but had neglected for a 
period of twenty-five years to do so, and per- 
mitted the tenant to deal with the holding as an 
ordinary tenancy from year to year : — Held, that 
the lessor had so dealt with the property as 
reasonably to lead the tenant to believe that the 
covenant for lenewal was at an end ; and that 
therefore the covenant should not be enforced in 
a court of equity. Pilson v. Spratt, 25 L. R.y 
Ir. 5. 

Covenant for perpetual renewal. Bpecific per- 
formance refused under circumstances, of lachesy 
and alteration of the property, so that it could 
not be enjoyed according to the stipulations. 
London City v. Mitford, 14 Yes. 42 ; 9 R. R. 234. 

Promise by Letter — Past consideration.] — A 

promise, by letter, to renew a lease in considera- 
tion of money already laid out by the tenant, is 
nudum pactum, and no specific performance will 
be decreed ; nor is it varied by money having" 
been laid out afterwards, liohcrtson v. 8t. John, 
2 Bro. C. C. 140. 

Absence of Consideration— Mistake.] — Bill for 
a specific performance of a covenant for renewal 
dismissed, it being either a covenant for perpetual 
renewal, and if so, obtained without considera- 
tion from the lessor, or else inserted by mistake ; 
,but there being no proof of its having been 
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improperly obtaiiiea, a cross bill, to have 
it declared void, was dismissed with costs. 
Redsliato y, Bedford Level 1 Eden, 

346. 

Condition for.]— Where there is a lease with a 
covenant for renewal, the landlord cannot insist 
that the tenant shall pay collateral debts as a 
condition for granting a renew'al. Fitzgerald v. 
Careio, 1 Ir. Eq. E. 346. 

Unilateral Covenant— Notice by Lessee.] — A 

tenant of certain premises held them iiader a 
lease containing a covenant for renewal upon 
notice being given by the tenant six months 
before the expiration of the term. The tenant 
duly served this notice on the landlord, and the 
original term expired. The tenant refused to 
take out a renewal, but continued in possession : 
— Held, that upon service of the notice, the 
covenant to renew ceased to be merely unilateral, 
and could be enforced in an action for specific 
performance. The fact that the landlord did not 
commence the action for fifteen months after the 
expiration of the lease under the circumstances 
did not constitute laches. Dawson v. Leiyi)er^ 29 
L. E., Ir. 211. 

Informal Notice of Intention to renew.] — A 

lease of household property was granted in the 
year 1818 to the trustees of an insurance com- 
pany for twenty-one years at a rent of lOOZ., 
with a covenant that the lessor, his heirs or 
assigns, would from time to time, at any time 
before the expiration of the term, and also before 
the expiration of every succeeding term to be 
granted by every future or renewed lease when- 
ever required % the lessees or the persons 
interested in the term, or any succeeding term, 
and upon payment of a fine or premium of 
1,OOOZ., grant a renewed lease for twenty-one 
years, and in every such new lease there should 
be a similar covenant for renewal at or before 
the end of every twenty-one years, it being the 
intention of the parties that this lease should be 
renewable for ever at the option of the lessees, 
their executors, administrators, or assigns ; ancl 
there was a covenant by the lessees that in case 
the option to renew was not exercised they 
'would, before the expiration of the term, rebuild 
or reinstate the buildings and premises as a 
dwelling-house. There were two renewals of 
the lease, one in 1839 and one in 1860, which 
last lease expired on the 24th of June, 1881. 
The persons then entitled under the original 
lessor were G. S., who was tenant for life of a 
moiety of the property, and throe trustees, of 
whom G. S. was one, of the entirety subject to 
the life interest. Under arrangements made by 
the insurance company this lease with other pro- 
perty was vested in five trustees upon trust to 
indemnify a certain class of stockholders and 
subject thereto for the company. One H. was 
secretary to these trustees and also to the com- 
pany, and it was his duty to attend to the 
renewal of the lease. On the 23rd of June, 1881, 
G. ??. gave notice to H. that the lease would 
expire on the fullowing day. H. answered tliat 
the directors of the company ‘‘ would of coui’se 
renew the lease.” {Subsequently renewal was 
refused : — Held, in an action for specific per- 
formance, that it was not necessary for the lessees 
to pay the fine of 1,OOOZ., or execute a new lease, 
before the expiration of the term, but that it was 
necessary that notice of an intention to renew 


should be given before the end of the term ; and 
that the informal notice by H. to G. S. was. 
sufficient. Specific performance decreed, with 
payment of the premium and interest at U. per 
cent, from the end of the prior lease. Nwholson 
V. Snvitli, 52 L. J., Ch. 191 ; 22 Ch. D. 640 ; 47 
L. T. 650 ; 31 W. E. 471. 

Power of Leasing — Sanction of Court — “ Best 
Rent.”] — A covenant for renewal in a lease 
executed by a lessor under a power of granting 
leases in possession at the best rent is good, and 
may be enforced against the lessor, provided that, 
at the time for its performance, the new lease 
reserves the best rent that can then be obtained, 
and contains only stipulations then authorised 
by the po'wer. But if at the time when perform- 
ance of the covenant is claimed, the stipulated 
rent is not the best rent, the lessee is not entitled 
either to specific performance or damages, even 
though the original lease had been sanctioned by 
the court in the presence of all the beneficiaries. 
Gas Light and Colie Co. v. Towse, 56 L. J.. Ch. 
889 ; 35 Ch. D, 519 ; 56 L. T. 602. 

A private act of 1828, relating to a testator’^ 
real estate, empowered his trustees to grant 
building leases in possession not exceeding- 
seventy-five years at “the best yearly rent.” 
Ill 1860, under an order in certain suits relating- 
to the estate, the surviving trustee, in pursuance- 
of the power and with the approval of the judge- 
(some of the cestiiis que trust being also before the 
court, and others being represented by trustees), 
demised certain coiiyhold land to a gas company 
(then ill occupation under an agreement .for the- 
lease, which agreement had also been sanctioned 
by the court) for thirty years at the yearly rent 
of 30/., the lessor covenanting to renew at the- 
end of the term for a similar term at the like- 
rent, if the lessees previously signified their- 
desire for renewal by notice in writing delivered 
to the lessor, “ his heirs or assigns, or left at his. 
or their usual place or places of abode.” The 
lessor had obtained from the lord of the manor' 
of which the copyhold land was held a licence to. 
grant leases covering fifty-one years from the 
(late of the lease. Under the agreement for the- 
lease and before the lease was executed, the 
company spent a considerable sum in erecting a 
large purifying-house on the land. Before the 
expiration of the lease the solicitors to a new 
gas company, the successors to the original 
lessees, gave notice in writing to the solicitors to 
the then trustees, the original lessor having died, 
of the lessees’ desire for rentiwal, but the lessors 
declined to renew on the grounds (amongst 
others) that, as the fact was, the value of the- 
property had very largely increased, that the 
original rent was therefore not now “the best 
yearly rent,” and that the covenant for renewal 
was not authorised by the power. In an action 
by the company against the present trustees and 
their cestuis que trust claiming specific ])erform- 
aiice of the covenant or damages : — Held, (1) 
that the covenant was not ultra vires ; but (2) 
that specific performance of it could not be- 
enforced, as the original rent was not now the 
best rent ; (3) that the act 12 & 13 Yict. c. 26, 
enabling the court to remedy defects in leases in 
certain cases, did not apply to the present case, 
there having been no “mistake or inadvertence” 
on the part of the lessor, nor “ ignorance of title 
on the part of the lessees”; ancl (4) that on the- 
doctrine of Bain v. Fothergill (L. E. 7 H. L. 
158), the lessees could not recover damages fora 
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■breacli of coTenant arising from infirmity of title, t. 
Quaere, whether giving notice for renewal to the a 
lessor’s solicitors was a proper compliance with 
the terms of the lease as to notice. lo. ^ 

Berson out of Jurisdiction.] — Courts of equity r 
in Ireland have no power to direct the Master to t 
■execute a renewal of a lease in the ?ame of ^ 
person out of the jurisdiction. The o & 6 Will, c 
4. c. 17, omits, by an oversight, it wmuld appear, t 
to extend to Ireland the provisions of the 1 
18th section of the 1 Will. 4, c. 6o, which £ 
o-ives the court power to order rene^mls to be s 
executed under these circumstances. • 

Maclmey, Sau. & Sc. 206. But see id, 208, n. 

Against Charity.] — Bill to compel an ho^ital 
to renew a lease dismissed. SomsrvUle v. Clia])- : 

man, 1 Bro. C. C. 61. , i i 

Bill to enforce a claim of perpetual renewal 
upon usage, sanctioned by decrees, and upon 
expenditure, dismissed ; as not supported by 
tiie custom of the country, or contract, not 
within the powers of the lessor, a charitable 
fouridatiou ; nor according to the true cou- 
'Struction of the decrees. W^aiwu v, JECemswoHJi 
llihwital 3fader, 14 Ves. 324. 

A decree having been made for granting a 
lease of charity land to J. (who had been at 
:great expense in recovering those lands) tor 
ninety-nine years ; if three lives lived so 
long, ‘at the rent of one-third of the then 
improved value, and to be perpetually payable 
without fine; it wms now decreed the lease 
should be renewed toties qnoties without fine, 
but the rent not to be computed according to 
the value of the land at the time of the first 
decree, but as it should be when the lease should 
from time to time be renewed. Aft.- Gen. v. 
Smith, 2 Vern. 746. 


Decree against a corporation to grant a new 
lease according to a covenant for perpetual 
renewal, though the whole of the reserved rent 


the tenant is not a sufficient ground for refusing 
a renewal. Th. 

A. being seised of lands under a lease for three 
lives renewable for ever, demised for the same 
lives’ to B., with a covenant for perpetual 
renewal. No renewal fine was payable, and 
therefore the case was not within the Tenantry 
Act The covenant was, to renew upon payment 
of ail arrears of rent, within twelve months after 
the death of any cestui que vie nominated in the 
lease or future renewals ; and the lease contained 
a proviso that the lives to be nominated by B. 
should be the same inserted in the renewals 
which A. himself should obtain, and a covenant 
by A. to keep his lease renew'ed, and give notice 
to B. within three months of each renewal, to 
the end that B. might then apply to A. for such 
renewal, at any time within three months after 
such notice ; and that A. would, thereupon, upon 
payment of all arrears of rent, renew to her ; 
provided that if B. did not pay all arrears 
within twelve months after the death of the 

- nominee for the time being, the covenant ^ should 
5 be void. Two of the cestui qui vies died in 1799 

- and 1811, and there was not a year’s arrears of 
f rent due after either of their deaths ; nor did A. 

then, obtain any renewal to himself. Very large 
i arrears of rent were afterwards suifered to accrue, 
t In 1828 A. obtained a renewal ; there were then 
r six years’ rent due, but all arrears were paid, and 
D a renewal demanded by B.’s representatives 
a within twelve months after that :--Held, that 
e the covenant to renew was not forfeited under 
e those circumstances, and that the mere neglect 
2, to pay his rent, although gross, would not dis- 
0 entitle the tenant to relief in equity, and a 
it renewal was accordingly decreed. Fitzf/erald 
cl V. O'Connell, 6 Ir. Eq. B. 455 ; 1 Jo. & Lat. 134. 
r. Semble, a case wdiere nonpayment of rent is 

not per se such fraudulent conduct on the part 
w of the tenant as will disentitle him to a renew^ah 

M' Donnell v. Burnett, 4 Ir. Eq. R. 216. 


has been for many years applied uniformly to 
one charitable purpose. Gozria v. Grantha.m 
{Alder mm), 3 Russ. 261. 

Defendant to Suit.]— -In a suit for the rene%val 
■of a lease, a person entitled to a portion of the 
interest sought to be renewed may be made a 
•defendant. ^Butler v. Portarlington {Lord), 1 
Con. & L. 1 ; 1 Dr. & War. 20 ; 4 Ir. Eq. R. 1. 


b. Porfeitnre of Bight to. 

Nonpayment of Bent.] — Upon a lease for 
lives, with covenant for perpetual renewal, more 
■than one year’s rent being due, judgment in 
ejectment was obtained, and an habere executed ; 
but an arrangement was come to, whereby 
certain bills, at three months, drawn by the 
tenant, were received, by the direction of the 
Master, on the part of the landlord, who was a 
minor and ward of court, in payment of the 
rent, with a promise, that if the bills W’ere not 
paid then the forfeiture was to be complete. 
The bills were not paid Held, that the arrange- 
ment so made was binding, and that if the bills 
had been paid when due the plaintiff would 
have been entitled to relief; but— Held, also, 
that in consequence of the bills not having been 
so paid the court had no power to decree redemp- 
tion. MuUoy V. Gojf, 1 Ir. Ch. R. 27. 

Permissive waste of a mansion on the part of 


Nonpayment of Fine,]— Where the assignor 
of a lessor of a lease for lives, renewable for ever 
on payment of a fine certain, gave notice to pay 
the reiiew’'al fines, and of breach of covenants by 
encroachment, &c., upon the latter of which a 
long correspondence took place, it appearing 
that the tenant was always willing to pay the 
fines, although no tender had been made 
Held, that the neglect to pay them for three 
years was not, under the circumstances, unreason- 
able ; and that the tenant was entitled 'to a 
renewal, reserving the rights of the lessors as to 
the collateral matters. Trant v. Dwyer, 1 Dow 
(N.S.) 125 ; 2 Bligh (N.S.) 11. 

Lease for lives of lands in .Ireland, renewable 
for ever, is not absolutely forfeited by extinction 
of all the lives, and neglect to pay fines for 
renewal, even after notice from the lessor ; under 
. the particular circumstances of case renewal 
I enforced. Butler v. ^Ddvihill, 1 Bligh, 137. 

. A., holding by lease for lives renewable for 
I ever, demised to B. for a like tenure ; and B. 
i covenants to renew his lease and pay the fines. 

. In 1810 a life dropped, which was the last 
' surviving life of A.’s lease, and one of the lives 
4 of B.’s lease. In February, 1818, A. renewed his 
I lease, and in July following he called on B. to 
, renew his lease, and to pay a renewal fine and 
i interest, and a septennial fine. B. refused to pay 
- the septennial fine or interest, and took no 
further step until 1823: — Held, that the sep- 
f tennial fine wms properly demandable, and that 
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B.’s right was barred. limit y, Sayers, Hayes, 
590. 

A. being entitled to certain premises imder a 
bishop’s lease by indenture of lease demised the 
said premises to 0., to hold for the term of twenty 
years, with a toties quoties covenant for renewal. 
By tire said lease it was provided, that if the 
■said C., &c., did not pay or cause to be paid unto 
the said A., &c., within the space of three 
months after the said A. should obtain a renewal 
of his lease, and after notice thereof should have 
been given to the said C., the proportionable 
part of the renewal tine, and the costs and 
expenses attending the said renewal of such 
bead lease, that then and thenceforth the said 
0., etc., should be for ever after barred from any 
right of renewal, and that the said A. might 
refuse to grant the same. On a bill tiled by the 
personal representative of C., &e., for a renewal : 
— Held, that as the notice was one of facts pecu- 
liarly within the landlord’s knowledge, the service 
of such a notice must be clearly proved, so as to 
satisfy the court of the intention of the landlord 
to insist on the forfeiture ; and that although 
there was a strong suspicion that the notice did 
reach the tenant, yet that a court of equity 
•could not w^ork out a forfeiture of a tenant’s 
right of renewml on a mere suspicion. Lawless 
V ‘‘ Grogan, 1 Dr. & Wal. 53. 

Lease to A. for a term of years, at a yearly 
rent, and under and subject to the payment, at 
•stipulated periods during the term, of certain 
sums of money in the nature of lines, with a 
■covenant on the part of the lessor, at the end of 
the term, on due and punctual payment being 
made of the rent and gross sums or tines, at the 
times appointed for payment thereof, to grant a 
farther or renewed lease. A. assigned to B. a 
part of the premises, for the same term and 
interest as A. himself took under the lease, 
subject to the payment of a proportional part of 
the rent and gross sums or fines (the amount of 
the proportion was not specified). C. afterwards 
purchased of the lessor the I’eversion of the 
premises expectant on the lease to A., and sub- 
sequently to acquiring the reversion, purchased 
A.’s interest in all the premises demised to A. by 
the lease, and not assigned by him to B. After 
this purchase by C., one of the gross sums or 
fines became due, but wms not paid, and no pro- 
portion of it was demanded by C. from or was 
paid by B. Held, that the doable character 
filled by A. relieved B. from the strict perform- 
.ance of the covenant, and that the nonpayment 
by B. of the proportion of the gross sum or fine 
\vas not, under the circumstances, a refusal to 
pay, or such a breach of the covenant as to 
•deprive B. of his claim to a renewed lease of the 
])i‘operty assigned to him, and a demurrer for 
w-ant of equity was overruled. StatJiam v. 
Liverpool Loch Co,, 3 Y & J. 565.- 

'Where A., holding under a lease for lives 
renewable for ever, containing a covenant that 
he should within three months after the fall of 
each life give notice thereof in waiting to his 
laiullord, and within six months i)ay the renewal 
fine of 40?. 12.'?. tk/. on the fall of each life, 
•demised to B. at an increased rent for the same 
term and with a similar covenant to pay the 
same renewal fine Held, that it was not suffi- 
cient for A. in order to wanb a forfeiture of B.’s 
interest, to shcAv, that in a conversation about 
the ]‘cnewal after the falling of the lives, B. 
•objected to pay the renewnl fines xintil A. should 
lirk procure a renewal from his head landlord, 
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but there should have been a distinct demand 
made upon B,, calling upon him to pay the fines. 
Semble, also, that where there are joint tenants, 
a demand made upon one only will not be suffi- 
cient to wmrk a forfeiture of the interest. Joint 
Y, Armsttumg, LI, & G-. t. Plunk. 392. 

The mere non-payment itself of the fine for 
renewal of lease does not constitute fraud, unless 
the party has reason to know that the event 
on which he was bound to pay has taken 
place. Ih. 

In a suit for a renewal, it appeared that in 
July, 1821, the landlord, upon the death of one 
of the cestui que vies, the other twn being still in 
esse, served the tenant with a copy of a printed 
notice, not addressed to him in particular, but 
to all his tenants generally, calling on them, 
before the 10th of August, to shew their right to 
a renewal, and to pay their rents and reuew'al 
fines, and to have their renewals completed, 
otherwdse that he would decline to renew. Tlie 
tenant thereupon entered into a communication 
wdth the solicitor of the landlord, as to the 
rcnew^al of his lease, and in January, 1822, a 
draft of renewal wars served by his solicitor upon 
the solicitor of the landlord, for his approval. 
The case made by the bill was, that the solicitor 
for the landlord stated that he had not then 
obtained a renewarl to himself, and. that the 
renewals wnuld be executed as soon as he obtained 
such renew'al ; that the solicitor of the landlord 
did not take any steps to have the renewaals 
execute<l, but kept the drafts in his possession ; 
and that since that time no further application 
had been made by or on behalf of the landlord 
to the tenant, to take out the renewal ; but that 
matters remained in that state until 1830, wdie.ii 
the tenant tendered the fine. The case, as it 
appeared on the evidence for the plaintifi, and 
as relied upon hy him at the bar, was, that the 
landlord’s solicitor claimed the right of pre- 
paring the renew'als, and undertook to prepare 
them, but did not ; and that the solicitor for the 
tenant, at various times between 1822 and 1830, 
j made repeated applications to the solicitor of 
! the landlord for the renewal, but unsuccessfully. 

I It wms proved that the landlord had obtained a 
renewal of his lease before he served the notice 
of July on the tenant, and that his land agent 
made frequent verbal applications to the tenant 
in the years 1821 and 1822, to take out his 
renewal, which the tenant declined to do, on the 
ground that he was not bound so to do. The 
bill was dismissed wit h costs. CMIen v. Leonard, 
5 Ir. Eq. R. 134. 

The substantive duty of the tenant is the pay- 
ment of the fine ; and to this extent the furnish- 
ing of the draft of the renewal is available to 
him, that if he furnishes it bona fide, to enable 
him to fulfil the essential obligation of paying 
the fine, a delay in returning it will prevent the 
time running against him, so long as that delay 
occurs by the default of the landlon.!, but it will 
not exempt the tenant for any length of time 
from looking after his renewal. Ih. 

Breach of Covenant.] — A. granted a lease for 
twenty-one years to B., with a proviso detei*- 
uiining the lease, and giving A. a right of re-entry, 
on non- performance of any of the covenants in 
the lease, and A. covenantoiil that, at the e.nd of 
the term, if it should nt»t be sooner determined 
by B.'s acts or defaults, he would grant to B. a 
lease for a further term of fourteen years. B. 
paid all his rent, and continued in possession 
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after the term had expired. A. then brought an ha^ 
eieotment against him for breaches of covenant pa. 
Sg the term. B. filed a bill for a specific th 
perfomance of the covenant to renew, and for tor 
L iniunction to restrain the action. A., in his to 
'inswer set tip the breaches of covenant, and co 
denied having had notice of them till after the da 
end of the term. Motion for the minnction 
refused. Thompson v. Guy on, 5 Sim. w£ 

Under a covenant to renew a lease, there being oi 
no clause of re-entry, the lessor cannot refuse to pa 
renew upon the ground of breach of covenant ei 
unless there has been a gross breach. Kemble, wJ 
the breach must not only be gross but wilful, a 
V. 5 W. E. 585. 

T. tenant under a lease for nineteen years, 
perpetually renewable on twelve months’ notice ji 
before the" expiration of each term, instituted a m 
suit to compel L., the landlord, to renew from 1842 tl 
to 1861. In defence L. pleaded that the lease had Cl 
been forfeited for breach of covenants The pi 
suit, however, was allowed to stand still, and p* 
Uic parties then began to negotiate about a o1 
draft of a renewal, L. proposing alterations and tt 
threatening, if they wei*c not accepted, he would si 
insist oil his original defence of forfeiture. | h 
.Pending these negotiations, and the delay not r< 
being caused by T., the time arrived for T. giving e 
notice of renewal of another term, from 1861 to o 
1880, which T. did not give Held, that while s 
the lis pendens as to the existence of the former 1 
lease existed, T, was excused f rom making demand j 
for a further renewal, it being inequitable in L. t 
to insist on compliance with a covenant of which fc 
he denied the existence. Huider v. Ilopetonn 1 
(AhrZ), 18 L.T. 150. _ < 

A lease to two tenants contained a proviso tor i 
re-entry in case the tenants, or either of them, 
should become bankrupt, or assign the premises < 
without the landlord’s consent, or should not . 
observe and perform all the covenants and agree- i 
ments on their part to be observed and performed ; : 
also, joint and several covenants by the lessees i 
to keep the interior of the premises in reiiair, ■ 
and a covenant by the lessor that he would, at 
the expiration of the term, in case the covenants 
and agreements on the tenants’ part should have 
been duly observed and performed, upon notice, 
grant to the tenants, their executors or adminis- 
trators, a new lease for a further term. One of 
the tenants assigned his interest to the other 
without the consent of the landlord, and after- 
wards became bankrupt, and the landlord from 
that time accepted the rent from the other tenant 
alone. At the expiration of the lease the remain- 
ing tenant— the premises being slightly out of 
repair — ^gave notice to the landlord that he 
required a new lease to be granted to himself 
alone Held, first, that the keeping the premises 
in repair was a condition precedent which must 
be strictly performed before the renewal could 
be called for. Fineli v. Underwood, 45 L. J., 
Ch. 522 ; 2 Gh. D. 810 ; 34 L. T. 779 ; 24 W. E. 
657. 

Held, secondly, that although the landlord 
had waived the forfeiture by acceptance of rent 
after the assignment, he could not he compelled 
to grant a renewal to one only of the lessees so 
long as the other was living. Ih. 

The lease of a house contained a covenant by 
the lessee to pay the rent and keep the premises 
in repair, and to paint the outside and inside at 
certain fixed periods ; and the lessor covenanted 
that the lessee should be entitled, on giving six 
months’ notice before the end of the term, to 


have a further lease for twenty -one years “ upon 
paying the rent and performmg and observing- 
the covenants ” in his lease. The lessee applied 
for a renewal of his lease, but the lessor refusal 
to grant such renewal, on the ground that the 
covenants had not been fulfilled ^ either^ at ^ the- 
date of the six months’ notice or at its expiration : 

Held that the performance of the covenants' 

was a condition precedent to the lessee s piivilege- 
of having a renewed lease, and the requisite- 
painting repairs not having been completed,, 
either when the six months’ notice was 
when it expired, the lessee was not entitled to* 
a renewal of his lease. Bastiri v, BidweU, lb 
Ch. D. 238 ; 44 L. T. 742. 

In a lease of house property tor twenty-one- 
years, the lessee covenanted to yiay the rent, keep 
iu repair, and insure, and the landlord covenanted 
that he would, at the expiration of the term 
^provided all arrears of rent should have been- 

i paid, and all the covenants should have been 
, performed and kept), at the request in writing 
L of the lessee, grant a new lease for the tnrther 
[ term of twenty-one years, at the same lent and., 

I subject to the provisoes and agreements in the 
. lease contained (including the covenant for- 
t' renewal), and so from time to time upon the 

expiration of every subsequent term of twenty- 
D one years, provided such request in writing- 
e should be given as aforesaid. The lessee expended 
r large sums of money in building houses on the- 
[1 premises, and at the expiration of the iirst 
j. twenty-one years a new lease was granted in the- 
h same terms for twenty-one years. In both leases. 

ii there were clauses for re-entry on breach of the 
covenants. Before the expiration of the second 

ir term, the lessee gave notice in writing that he- 
a, would require a new lease. At that time one- 
3 S of the houses was much out of repair, and the- 
3 t lessee allowed it to remain out of repair, on the 
2 - ground that from coniniunications with the lessor 
1; it was doubtful whether a new lease would be^ 

2 S granted, in consequence of an alleged forfeiture : 
r, —Held, first, that the condition precedent to a 
It renewal was twofold— request in writing and 
ts compliance with the covenants ; and that the- 
double condition was not confined to the first 
;e, renewal, but applied toties quoties. Joh v. 
s- Banister, 26 L. J., Ch. 125 ; 3 Jur. (N.S.) 93 
of 5 W. E. 177— C. A. Affirming 2 Kay & J. 374. 
er Held, secondly, that the court would not 
T- interfere by injunction to prevent the lessoi- 
m recovering possession in ejectment, the lessee- 
tit not having within reasonable time proceeded 
n- to repair. Ih. 

of Held, thirdly, that there is no sound distinc-- 
he tion between the principles as to relieving against 
2 lf forfeiture in cases of a covenant for perpetual, 
les renewal and ordinary cases. Ih. 
ist By a lease executed in 1747 a member of the 
lid Incorporated Society demised to the society a, 
J., piece of ground, and covenanted to renew the 
E. lease for ever. The lease contained a covenant,. 

on the part of the society, to build and maintain 
ird upon the demised premises a house fit for the 
mt “reception and education of twenty boys (and 
hd twenty girls, to be nominated by the society,, 
so according to the true intent and meaning of their 
charter” : and a proviso for re-entry, in case the 
by society should not continue to do so. Up to the- 
ses year 1819 the society kept up a female Protestant 
; at boarding-school on the premises, hut after that 
ted only a day-school, to which Eonian Catholics, 
six were admitted. In 1830 they demised the school- 
to room and land to a person who erected a new 
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house, fit for a day-school merely, and used the 
rest of the premises for farming purposes : — 
Held, that as the charter of the society gave 
them power to make by-laws, those acts were 
not breaches of the covenant for renewal and 
formed no ground for refusing a specific perform- 
ance of it, although the charter was expressed to 
be granted for the instruction “of the children 
of the Popish natives in the principles of the 
Protestant religion.” Ineorporated Society v. 

3 Ir. Eq. R. 257. 

Laches.] — A. and B. covenanted in a lease for 
sixty-one years, “ that at any time within one 
year after the expiration of twenty years of the 
term of sixty-one years, upon the request of the 
lessee, and his paying 6Z. to the lessors, they 
would execute another lease of the premises unto 
the lessee for and during the further term of 
twenty years, to commence from and after the 
expiration of the term of sixty-one years ; and so 
in like manner, at the end and expiration of every 
twenty 3 ’'ears, during the term of sixtj^-one ^mars, 
for the like consideration, and upon the like 
request, would execute another lease for the 
farther term of twenty years, to commence at 
and from the exini'ation of the term then last 
before granted.” Under this covenant the lessee 
cannot claim a further term of twenty years at 
the expiration of the last term of twenty ^mars in 
the lease, if he has omitted to claim a further 
term at the end of the first and second twenty 
years in the lease. Huber y v. Jercoise, 1 Term 
Rep. 229 ; 1 R. R. 191. 

A lease for sixty-one yeai's of house property 
contained a covenant that the lessee might renew 
on certain terms at the end of each and every 
term of fourteen years on giving ten days’ notice 
of such his desire. The lessee, or those claiming 
under him, continued in possession after the two 
first terms of fourteen years each had expired, 
and then before the expiration of the third four- 
teen years decided to renew : — Held, that the 
lessee was not precluded, by his not giving notice 
earlier, from claiming his right to have a renewed 
lease in the terms of the covenant. Bogy v. 
Midland By,, 36 L. J., Ch. 410 ; 16 L. T. lii 

The houses were required by a railway com- 
pany, who contended that the court had not 
jurisdiction to entertain the question of the 
future rights if it existed, or be compelled to make 
compensation on that basis : — Held, however, 
that the court had such jurisdiction. Ih. 

T., a tenant under a lease for nineteen years, 
perpetually renewable on twelve months’ previous 
notice before the expiration of each term, insti- 
tuted a suit to compel L., the landlord, to renew 
from 1842 to 1861, In defence, L. pleaded that 
the lease had been forfeited for breach of 
covenants. The suit, however, was allowed to 
stand still, and the parties then began to nego- 
tiate about a draft of a renewal, L. proposing 
alterations, and threatening, if they were not 
accepted, he \vould insist on his original defence 
of forfeiture. Pending these negotiations, and 
the delay not being caused by T., the time arrived 
for T. giving notice of renewal of another term 
from 1861 to 1880, which T. did not give : — 
Held, that while the lis pendens as to the exis- 
tence of the former lease existed, T. was excused 
from making demand for a further renewal, and 
had not lost his right of renewal, it being inequit- 
able in L. to insist on compliance with a covenaiit 
of which he denied the existence. Hunter v, 
Hojoetoun (^Earl), 13 L, T. 130. 



Lands were conveyed to a trustee, in trust, to 
grant a lease of the mines under the same to* 
certain persons for forty-two jmars, and at the 
request of the lessees, made at any time thereafter, 
to grant a further lease of the same mines for 
twenty rone years, to commence at the expiration 
of the first term, the first lease to contain a 
covenant for renewal for the second term. The 
lease of forty-two years was made accordingly. 
Shortly before the expiration of the first term, 
the lessees applied for the renewal, which was 
refused ; no proceedings were taken to enforce 
the performance of the covenant or trust, for 
upw'ards of two years after the refusal : — Held, 
that so far as the title to renew'al depended on 
the covenant, the delay or acquiescence would be 
a defence in equit^L Wallier v. Jeffreys, 1 Hare, 
341 ; 11 L. J., Ch. 209 ; 6 Jur. 336. 

Semble, that the lessees had an equitable 
interest in the trust, which would not be divested 
by the delay alone ; but that the lessees, in sup- 
port of their title to a decree for performance of 
the trust, must shew that they had, by perform- 
ing the covenants on their part, paid the price 
for which, on the instruments, the lessors had 
stipulated. Ih, 

Covenant for perpetual renewal. Specific per- 
formance refused under circumstances, laches, 
and alteration of the property, so that it could 
not be enjo^md according to the stipulations. 
London City v. Mitford, 14 Yes. 42 ; 9 R, R. 234. 

Right of renewal forfeited by the laches of the 
tenant. Baynham v. Guifs Hoqntal, 3 Yes. 
295 ; 3 R. R. 96. 

Lessor covenanted to renew the lease at the- 
request of the lessee within the term ; lessee did not 
request, but executors do within the term ; lessor 
is compellable to renew. Hyde v. Sldmier, 2 
P. W. 196. 

Lease for twenty-one j'ears at H. rent, with 
covenant to tenants to renew from twenty-one 
jmars to twenty-one ^mars, to make up ninety- 
nine years ; at the expiration of the first term, 
there being an arrear of rent due, and no* 
application for renewal, lessor brought an eject- 
ment and obtained judgment and possession, : on 
bill filed for a renewal (accounting for the delay), 
and on pa^mient of arrear and interest, it was 
decreed. Bawstorne v. Bentley, 4 Bro. C. C. 415. 

The assignee of a lease for lives, which 
contained a covenant for renewal upon the 
dropping of any life, provided application were 
made within six months, having omitted, upon, 
the death of one of the cestui que vie, to applj" 
for a renewal within the six months, filed his 
bill pra^dng relief, upon the ground that he 
did not within the six months know that the 
person was dead, or that the deceased person 
was one of the cestui que vies named in the 
lease. The bill was dismissed with costs, 
because the plaintiff might have known the 
facts if he had used reasonable diligence and 
acted with ordinary prudence. Harries v. 
Bryant, 4 Russ. 89 ; 28 R. R. 15. 

Covenant in lease for perpetual renewal upon 
notice within one year next after the death of 
any or either of the life or lives ; informal notice, 
about five years after dropping of first life, with 
the allegation of accident and ignorance of rights, 
and a regular application after the termination 
of the second and third lives, botli within one 
year ; lessee held not entitled to a renewed lease 
determinable on either three or two lives with 
similar covenant, but bill retained for a year, 
with liberty to bring action at law. MuirweU v. 

27—2 
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M'Clel. 458 13 Price, 67i ; 28 B. B. 

725 ' 

Ignorance of party’s own rights or instruments 
in his possession or power, in no way occasioned 
hr opposite party, cannot excuse a non-periorm- 
axLce of anything incumbent on party to perform. 

"^Equity will relieve against an objection taken, 
that notice of an intention to renew Was not 
given, according to the letter of the condition of 
the covenant, in writing, h. 6,, 11 Price, 16. 

In a lease for a term of years, determinable on 
the deaths of three persons, it was covenanted 
that, on the death of either of the lives, the 
lessee should, within twelve months, renew, and 
pay a fine of nine guineas ; and each party hound 
himself unto the other in a penalty of eighteen 
guineas, to renew, and to grant and take the new 
lease respectively. Two of the lives died before 
the lessee made his application to renew, 
he offered to pay the fines and a penalty, but 
the owner of the land refused to renew Held, 
that no accident will entitle a party to renew, 
unless it could not have been avoided by reason- 
able diligence ; that the penalty did not give an 
option to the lessee, and that a direction given 
by a former owmer in his w^ill to renewq only left 
the trustees to do wdiat the testator himself 
would have done ; that if the lessee omit to renews 
on the death of the first life, he is not entitled to 
renew’^ on the death of the second life ; and that 
communications w’^hich have passed between the 
lessor or solicitors, and other lessees, regarding 
their rene’svals, cannot he read in evidence. UeUl 
V. BlafjTave^ 9 L. J. (O.S.) Ch. 240. 

Lessor for lives under covenant to renew^^ on 
expiration of one, is not bound, if no application, 
till t\vo drop. JSmjh/ v. Leomimter CorjnmiHon, 

1 Yes. J. 476 ; S Bro'. C. C. 529. 

Leases for years depending upon lives are 
substantially the same as leases for lives, and 
renewals have ahvays been decreed in equity 
where all the lives had been gone for many 
years, and no legal estate had existed in the 
tenant. Boyl&, 2 liidgw^ P. C. 69 ; 

Veni. & Scriv. 414. 

Construction of a covenant for a renewal 
where notice necessary. Baton v. Lyon, 3 Yes. 
690. 

Irish Leases.]— In Irish leases, if tenant 

suffers the three lives to drop, without renewing, 
or without good excuse for such omission, the 
right is gone, and lease becomes forfeited, 
Bateman v. Murray, 5 Bro. P. C. 20 ; 1 Ridgw. 
r. C. 187. Bee also Kane v. Hamilton, 1 Ridgw^ 
P. C. 180. Reversing iVall. Lyn. 172 : and cases 
in Wall. Lyn. 190, n. 

In cases of leases for lives renew’’able for ever, 
it seems to be an established principle with the 
courts of equity in Ireland to relieve the tenant, 
and grant him a renewml upon terms, without 
regard to negative clauses in the original lease, 
if compensation can be made to the landlord, 
and the conduct of the tenant has been fair; 
ami also to relieve against lapse of time after 
all the lives have dropped ; providetl there be 
no gross neglect, dereliction or fraud on the 
part" of the tenant, in which case the courts will 
absolutely refuse their aid- May rath v. MusUerry, 
1 liidgw^ P. C. 469. 

Lease in Ireland renewable by A. to B,, B. 
leases to C. at increased rent, with covenant to 
renew for ever to C. on same terms. B, cove- 
nants to renew with A. C. pays fines, and 
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renews with B. B. never renews with A. H., 

A.’s representative, in 1793, accepts some money 
from C towards fines due from B., and makes 
demand’ of whole fines from C., which G. neglects 
to comply with. A formal demand is made trom 
C by J) ‘ in 1799, who delays nine months, and 
then makes an illusory tender, wiiich is not 
accepted -.—Held, C.’s right of renewal is gone. 
Barrett v. IBirhe, 5 Dow, 1. 

Formal demand is not necessary, but wmen 
made, time is considered from that period. 

But prior demands are to be taken into account 
in considering wiiat is a reasonable time aftei 
formal demand. Precise sum need not be stated 
in demand. Id. 17. 

Landlord may file a bill to perpetuate evidence 
of a demand made under the Tenantry Act on 
his tenant to xenew. Keating v. Sjjarroiv, 1 
Ball &B. 372. 

After a demand made, and neglect to renew 
when all the lives are gone, it is dereliction ; 
w^hen hut one or tw^o, negligence ; and wnlful 
default, when a refusal or neglect to renew in a 
reasonable time. To neglect renewing for three 
years after demand is made, is wilful default, Jo. 

The plaintiffs held under a lease for three 
lives, with a covenant for perpetual renew^al ; 
two of the cestui que vies (one of whom w^as 
the father, and the other the uncle, of one of 
the plaintiffs) having died, the landlord, on the 
28th of January. 1832, served a notice on plain- 
tiffs, calling upon them to pay the renew^al 
fines and interest, and to furnish a renewal for , 
execution. On the 17th of February, a draft 
renewal was furnished to the landlord’s agent ; 
a blank having been left for the amount of the 
renew^al fines, as the periods of the deaths of 
the cestui que vies w^ere not then ascertained. 
On the 28th of the same month it w^as returned 
by the agent with some alterations, wiio asserted 
thatone'of the lives had dropped in 1804, and 
the other in 1818. The plaintiffs, on the 28th 
of September, ascertained, by a search in the 
parish registry books, that one of the lives had 
dropped in 1805, and the other in 1818, and on 
the 20th of October tendered the amount of the 
renew- al fines, wiiich the landlord refused. The 
plaintiffs, in the circumstances, w^ere decreed 
entitled to a reneival upon payment of the costs 
of the suit, although it w’as proved that some 
time previous to the service of the notice of the 
28th of January, 1832, they had been required 
to take out a renewal. Baldwin v. Bridges, 
LI. i: G-. t. liimk. 408. 

A., seised in fee, by registered deed convoyed 
lands to a trustee, upon trust, to sell and pay 
debts and incumbrances, and the residue to him- 
self. Subsequently A., in 1782, for valuable 
consideration, by registered deed demised the 
lands to B. (wiio did not appear to have had 
notice of the trust deed) for lives renewable for 
ever, subject to a lease thereof then subsisting. 
The rent reserved w^as equal in amount to the 
rent payable under the sub-lease. In 1789 the 
lands were sold to N., uuder a decree in an 
administration suit instituted before 1782 by a 
judgment creditor of a former owner of them 
against A. and his trustee, wdio joined in con- 
veying the lands to Is . It was not shewm that 
A.' had been served with subpoena in that suit 
before the making of the lease of 1782, wdien Ip 
purchased. The purchase-money w’as applied in 
})ayment of incumbrances created prior to 1782. 
The last life in the lease of 1782 died in 1835, 
OTWI Ann hi Afl in 1839. a,Tid shortlv 
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afterwards a claim for a renewal of the lease of mesne landlord with his lessee for the renewal of 
1782 was for the first time made by the heir-at- the lease after the lessee has wilfully neglected 
law' of B. : — Held, that the laches of the parties or refused to renew, and the nonpayment after . 
deriving under the lease in claiming a renewal, demand of the fine wdiich the mesne landlord 
or obtaining a recognition of their title, wms, has paid to the superior landlord, amounts to 
under the circumstances, a bar to their suit, such neglect or refusal. Chedermafi Y. Matm, 
J)re?D V. Ntyrhury (^JEarV)^ 3 Jo. & Lat. 267 ; 9 9 Hare, 206. 

Ir. Eq. E. 171, 524. An under-lessee, wdio is not himself bound 

The fact of a lease being in settlement does to take a renewal of his lease, but who is 
not alter the landlord’s right to the benefit of a entitled to the benefit of a covenant by his 
forfeiture of the right to renew'al by the tenant’s lessor for the renew^al of his under-lease upon 
laches. Townley v. Bond ^2 Con. & L. 393; 4 payment of his proportion of the fines and 
Hr. & War. 240. expenses of a renewal by the superior landlord, 

If, after a forfeiture has been incurred, the ought, if he complains of the amount of such 
landlord declare himself wdlling to renew, upon proportion required from him by the mesne 
the condition of the tenants using expedition, landlord, to apply without delay to a court of 
this waiver does not set the matter open again equity to assess the sum w'hich he ought to 
ab initio, and the tenant must use the utmost pay, submitting himself to the jurisdiction of 
diligence in taking advantage of it, otherwise his that court to compel him to pay a reasonable 
right will be barred. It. .sum; and if, instead of making such applica- 

Where a forfeiture is already incurred, and the tion and after notice from his mesne landlord 
matter has been put into the hands of the land- that the fine must be paid in a certain time or 
lord’s law agent, communications on legal matters his right will be excluded, he should delay the 
by his land agent will not bind him. Ih, payment, the objection that the sum demanded 

A renew^al decreed, notwithstanding a delay from him w-as unreasonable will not excuse 
of four months after notice to renew' served under his laches. Ih. 

the Tenantry Act, wiien the notice insisted on a The time from which the lessee will be deemed 
term to wiiich the landlord W'as not entitled, and to have neglected or refused to renew is not to 
the landlord delayed after promising to answer be computed from the latest time at wiiich the 
inquiries respecting the title made by the tenant, mesne landlord might have procured a renewnl, 
but with costs to be paid by the plaintiff. Moora hut from the time at wiiich he applies to the 
V. Saye 7 % Beat. 530. " under-lessee to contribute to the fine and expense 

Where, on the dropping of one of the lives in of the renew'al wiiich he is about to obtain or 
a lease for three lives, with covenant for perpetual has obtained. Ih. 

renew'al, repeated applications are made to tenant Where there is a lease of church lands and 
to renew', particularly in 1798 and 1796, and he tithes by an ecclesiastical corporation, and a 
made no offer to renew till 1804 or 1805, w'hen sub-lease of part thereof by the first lessee, with 
some conversation took place respecting the a toties quoties covenant for renewal on the 
renew'al, upon the tenant’s relinquishing suit in terms of the sub-lessee paying his proportion of 
equity against his landlord, but w'hich conversa- such fines, costs and charges as the first lessee 
tion ended in nothing, and the landlord refused should have to pay in obtaining a reiiew'al of 
to renew' : — Held, that right to renew was his interest, and there is not a mutual covenant 
forfeited. Mountmorrls (^Barl) v. White, 2 How on the part of the sub-lessee to accept a renewal, 
(N.s.) 459. delay on the part of the sub-lessee in taking out 

Where there w'ns a lease for three lives w'ith a renewal and paying .such proportion W'heii 
covenant for perpetual renew'al, and one life had required by notice so to do by the first lessee, 
dropped in 1791, and another in 1838, and there at a time wdien he has been called upon by the 
had been a neglect to renew' until August, 1843, ecclesiastical corporation to renew and pay the 
W'hen a petition w'as presented, under the statute necessary fine, is a circumstance w'hich w’ill be 
1 Will. 4, c. 65, to obtain a renewal from the taken into consideration by the court of equity 
minor l epresentative of the lessor ; the petition on a bill filed by the sub-lessee for renew'Jil. 
was dismissed. Sheehy v. Brudahuiv. 6 Ir. Eq. E. Semble, in such a case, if the sub-lease be put in 
397 ; Dr. 307. settlement, notice by the sub-lessor to the tenant 

If lease for lives renew'able for ever expires for life under the settlement w'ill be sufficient 
without renew'al, and landlord brings ejectment, without giving notice also to the trustees of the 
tenant ought not to dispute his title, but give settlement. What will be sufficient laches to 


settlement. What will be sufficient laches to 


consent for judgment, and file bill for renew'al. w’ork a forfeiture of the right to a renewal of 
Wallace Y. Patten, 1 Ir. Eq. E. 338. such a sub-lease considered. Morgan v. Gnvley^ 

Lessor being himself a tenant, under a lease 1 Ir. Ch. E. 482. 
for lives renew'able for ever, makes a sub-demise, 

and covenants that every life added by his ow'ii Neglect to name New Life.]-— vSpecific ])er- 


landlord shall be also added to the sub-demise, formance of a covenant to pant on the death of 
On obtaining a new' life in his ow'ii lease, he the survivor of three cestui qiie vies a new lease 
oueht to give notice to his tenant, that he is for one life, to be named w’itliiii twelve calendar 
ready to renew. Ih. months after the death of the first of the said 

three lives, decreed; though the new' life Jiot 

Penalty.] — Where a lease has been named w’ithin the time presesribed by the cove- 

granted iiixjn lives renew’able for ever, w’ith a nant. The lessee being surprised by the mis- 



nomine pmnaj in case of the lessee’s neglect to information of the lessor’s agent, and therefore 
renew', equity w'ill not decree the lessor to renew', could not name the life at the proper time, and 
except upon the terms of paying the penalty, there being no difficulty in ascertaining the 
Bonrraile v. ChartrcTi, 1 Eidgw. 1'. 0. 122. compensation. The lessor affected by letters 

written to lessee by his land agent and receiver 

By Sub-lessee.] — E(}Uity w'ill not decree of his rents, w'ho had the key of his reconl 

the specific performance of a covenant by the ! chamber, that being sufficient to constitute him 
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agent for the purpose, and to protect the tenrats 1 r 
in their fair traDsactions with such agent. £ir- a 
vi (X(U’<i2), Beat. 34:7. ~ + 

Renewal of a lease refused, the lessee omitting t 
to nominate lives within the time ^ by i 

the covenant, and the injury sustained by the i 
lessor not admitting of compensation. IrAqnne 
V. Siv'fft, 1 Ball & B. 285. i. v ' 

Where a lessor covenants for the perpetual 
renewal of a lease upon the lessee’s naming a ^ 
new life, and paying a fine within a certain time < 
after the death of any of the cestui que vies, a 
■court of equity will, upon slight circumstances, 
relieve the lessee against a forfeiture,- for not 
literally complying with the ternis of the cove- 
nant. V. I]' or sop, 1 Bro. R. 0. -81. 

Concealing Death of Cestui que vie.]— Where 
a lessee wilfully conceals the death of any of the 
cestui que vies, and acts under such concealment 
for his own advantage, the lessor is not obliged 
to renew, but may take advantage of the 
forfeiture, and enter upon and hold the estate. 
JPemlred v. 1 Bro. P. C. 314. 

Covenantor procuring Renewal on his own 
life.]— If a lease for ninety-nine years, determi- 
nable on three lives, 4s conveyed intrust for A. 
for life, and A. covenants to use his utmost 
endeavours as often as any of the iiersoiis on 
whose lives the premises are held shall die, to 
renew the same, by purchasing of the lord of 
the fee a new life in the room of sucli as shall 
fail, it is no breach of the covenant if, upon one 
of tiie lives failing, he procures a renewal upon 
his own life. Sctido wore v. Stnittou, 1 Bos. & 1 . 
455. 

Relief against under the Conveyancing Acts.] 

— See post, J. 2, L, iii. 


c. Pines payable on. 

Amount ol] — A sum f idling short of three 
years' annual value of the premises is not an 
unreasonable fine for the renewal of a lease by 
the duehv of Cornwall ; and the rack rent paid 
by actual occupiers is a fair criterion of the 
annual value. Knopsofi v. Clayton, 4 Bing. (N.C.) 
758 ; 0 Hcott, WJi ; 1 Am. 299 : 8 L. J., C. P. 59 ; 
2Jiir.892. 


renewal fine is stated in the printed rental as an 
annual outgoing, if any such fines are in arrear 
at the time of the sale, the purchaser is entitled 
to have those arrears paid out ot the mnds 
in court. Sioiney's Estate, Jn lb v . 

357. 

By whom Payable— Trustee or Beneficiary.]— 

Trustees of a will held a renewable lease^ upon 
trust for successive life tenants, with remainders 
over and the residuary personal estate upon 
trusts to pay all the costs, charges, and expenses 
of executing the trusts of the will ^"-Held, that 
the fine and expenses of the renewal ot the lease 
should be borne by the heiieficiaries ratably, 
according to their enjoyment of the lease. 
Barmq, In re, Jewne v. oO ; 

ri893l 1 Ch. 61 ; 3 R. 37 ; 67 L. 1. /02 ; 41 
W. B. 87. 

Persons from Time to Time entitled under 

■ Will.]— Where the first trust of leasehold 
! property, held for lives and years, is to pay the 
fines on renewals out of the rents and profits, and 
the next trust is for the benefit of those who, in 
L strict settlement, take freehold and copyhold 
- property under the same will, the expenses oi 
. reiiewai are incidental to the leasehold property, 
t and fall upon those who from time to time are 
1 entitled to the possession of it under the will. 
d Shafteslniry (^EarV) v. MavlhoiHmfjli (Buke), 
f 2 Myl. A iL 111. , ^ ^ „ 

[1 A devise of renewable leasehold _ estates tor 
e lives and for years, upon trust from time to time 
n to renew the leases and out of the rents, issues 
k and profits to pay the fines, fees and other 
expenses of renewal, and subject thereto upon 
trusts corresponding with the trusts of freehold 
.] property devised by the same will_ to the 
testator’s eldest son for life, with remainders to 
his issues in tail, with remainder^ to his second 
son for life, with remainders over in strict settle- 
YnQi-it Held, as to the leaseholds for life, that 
under this devise the persons successively entitled 
se to the leasehold estates for lives under the will 
in are bound to sustain the expenses of all renew'als 
.)y occurring during the period of their respective 
id enjoyment ; as to the leaseholds for years, that 
le the fines on renewals should be provided by an 
annual reservation out of the rents and profits of 
; an aliquot part of the accruing fine. ShafteJmry 
(^EarV) V. Alarlhorinirih {Buke^, 3 L. J., Ch. 30. 


Arrears of— Who entitled to.] — In the case of 
a renewable lease the sum calculated as renewal 
and septennial fines and interest is really com- 
pensation for the breach of the covenant to pay 
a fine on the fall of each life. Therefore, where 
the lessor's interest in a renewable lease was 
sold after the lease had been allowed to remain 
unreiicwed until more than one life had dropped, 
and a lai'ge number of fines had accrued due : — 
Pleld, that the owner of the reversion, though the 
pro})er person to receive the fines, receives them 
only as t riistee for the persons who were entitled on 
the* fall of each life. Held, also, that the execution 
of a fee farm grant subsequent to the publishing 
of the rentai, but before the sale, affords no 
ground to the purchaser to claim the money paid 
as renewal and septennial fines and interest. 
Brlnkleifs Estate, In re, 16 W. R. 356. 

On Sale of Lease.] — When the lessee’s 

interest under a bishop’s lease is sold In the 
Landed Estates Court, and the customary 


Where Renewal becomes Impossible.]— 

A husband bequeathed his share in renewable 
leaseholds (which he expressed himself to be 
entitled to under a lease, but in fact held under 
a trust, whereby the entirety was vested in 
trustees, with powers for renewal) upon trusts to 
renew the lease from time to time out of the 
income, and to divide the surplus during his wife’s 
life as therein mentioned, with a direction that 
after her death the same should fall into his 
residuary estate ; and he empowered his executors 
at any time to sell the leaseholds and invest the 
proceeds in consols. Renewal having become 
impossible : — Held, that the will shewed not a 
mere discretionary power for the trustees to 
renew, Jjut a paramount intention that the pro- 
perty should be enjoyed in succession, and that 
th(ii*efore the remainder of the term must be 
sold, and the renewal fund treated as capital, 
and not paid to the tenants for life. Maddy v. 
j Hale, 45 L. J., Ch. 791 ; 3 Ch. D. 327 ; 35 L. T. 
1 134 : 24 W. R. 1005— C. A. 
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ContriTjution from Sub-lessee. 1 — Eeuewal 
decreed against a tenant under a bishop’s lease, 
without having any contribution from his sub- 
lessee, he having covenanted that as often as the 
bishop would renew he would renew without fine 
with his sub-lessee. The tenant and his lessor 
.are necessary parties, the sub-lessee deriving his 
title from their covenants. Recell v. Hussey, 
2 Ball & B. 288 ; 12 R. B. 87. 

A. B., being entitled to a bishop’s lease, grants 
n sub-lease to C. D., with a covenant “that in 
case he, fee., should at any time thereafter renew 
•or take a longer term in the premises demised 
than he did therein, then that he, the said A. B,, 
&c., would within twelve months after such 
renewal, and in like manner upon every renewal, 
•or further term of years, &c., renew to the said 
€. B.,” Ac. The representative of A. B., who 
had renewed with the bishop at a heavy fine, 
refused to grant a renewal to the representative 
of C. D. without his contributing towards the 
payment of the fine so paid by him to the 
bishop : — Held, on a bill filed by C. D.’s repre- 
sentative to compel a renewal, that the represen - 
tive of A. B. was not entitled to anj^ contribution, 
but was bound by the covenant in the original 
lease to renew^ with the representative of C. D. 
whenever he obtained a renewal from the bishop. 
Thomas v. B'unie, 1 Dr. & Wal. 657. 

A bishop’s lease was granted after the expira- 
tion of the former one at a less fine, because the 
lessee was son to the old tenant, who died with- 
■out assets to pay the fine. Another person was 
his administrator, but the son had made himself 
executor de son tort. The new lease was held a 
•graft, and the lessee bound to renew to sub-lessee 
without contribution. M'Aldty v. Hamill, Beat. 
•544. 

A sub-lessee of a bishop’s lease demised to the 
plaintiff, covenanting to renew, and to use his 
best endeavours to obtain a renewal from his 
immediate lessor. He afterwards purchased his 
immediate lessor’s estate. The bishop refused to 
renew, except at a greatly increased fine, w' hich 
he paid : — Held, that he was bound to renews to 
the plaintiff without any contribution, in conse- 
quence of the increase of the bishop’s fine. 
Laioder v. Blaehford, Beat. 522. 

A., holding under a corporation (of which he 
was a member), and in the habit of obtaining 
renewals on favourable terms, demised to B.. at 
a certain rent, with a coveiiant to renew at the 
same rent as often as the corporation should 
renew to him. The corporation at length raised 
the rent payable by A. A. was bound, notwith- 
standing, to renew to B. on the former terms. 
Biunis V. WaUhe, 2 Sch. tk; Lef. 516. h>e(j 12 
R. R. 88, n. 

Amount of.] — It is usual and perfectly reason- 
able that in clerivative leases the tenant should 
contribute to the renewal fines in proportion to 
the quantity and quality of the land comprised 
in his lease. Fmnlifort v. Thorpe, 2 Ball B. 
..879. 

D., a lessee of Lands inider a bishop's lease for 
twenty-one years, demised part to S. for twenty 
years, and covenanted to renew as often as he 
obtained a, renewal from the bishop, the sub- 
lessee j)aying an acreable proportion of the fines 
and expenses in one month after notice of the 
amount, and on failure to pay, D. to be at liberty 
to distrain : anti D. covenanted not to omit the 
part sub-let from the renewal of the head lease. 
D. assigned his intci'est to C. : — Held, that C. 


might compel S. to accept a renewal and pay his* 
proportion of renewal fines and expenses ; and 
that the agreement that 8. should so contribute 
wvas not inequitable or unreasonable. Gurry v. 
Stanley, Hay k J. 487. 

A. being possessed of premises held under B. 
by lease, renewable from time to time on pay- 
ment of certain fines and fees, demised them for 
a term to C., who covenanted “that he would 
from time to time, and at all times during the 
term, pay to A. or B. such part of the fines and 
fees wdiich, on every renewal by A. of the lease 
under which he held the premises demised, 
should be paid by him in respect of the premises 
demised to C.” A. afterwards renewed his lease 
under B. for a term of five yeai’s, exceeding the 
term demised to C. Held, that C. was not 
liable on this covenant to pay the whole of the 
fines and fees incurred by A. on the renewal of 
his lease to the above extent, but only a part 
thereof, commensurate with the interest which 
C. had acquired in the premises. Charlton v. 
Driver, 5 Moore, 59 ; 2 Br. & B. 345. 

The contributions of sub-tenants to renewal 
fines, under leases with toties quoties covenants, _ 
are to be calculated according to the proportion 
which the annual value of the lands comprised 
ill each lease bears to the annual value of the 
entire lands comprised in the original lease at 
the time of the renewal. Reference cannot be 
had to contemporaneous leases to ascertain how 
such contributions have been regulated on the 
estate. Interest is chargeable on such contribu- 
tions against the sub-tenants from the time when 
they ought to have paid them, though the tenant 
had not then obtained a renew’al. Molony v. 

12 Ir. Eq. R. 93. 

The contributions to renewable fines of the 
tenant of a college lease, and his sub-tenant, 
with a toties quoties covenant for renewal, are 
in proi)ortioii to the annual value of their 
respective interests. Orr v. Littleioood, 11 
Ir. Ch. R. 502. 

In calculating the value, the rent payable by 
each is to be deducted. Ih, 

If thei-e were buildings on the land at the 
date of the under-lease, they are to be taken 
into account in ascertaining the value. Jh. 

The assignees of a church lease, which was 
subject to an under-lease that had subsisted for 
more tlian thirty years, and of which twenty-four 
ycai's were unexpired, covenant, on renewal by 
them of such imcler-lease, that tliey will, within 
tAvo months after the lease under which they 
then held shall have been renewed, execute to 
the uuder-lessce a lease for such further term as 
would make up the full term of his original 
under-lease, the imdcr-lessec from time to time 
surrendering his then subsisting lease, and 
paying upon every such renewal such a pro- 
})ortion of the fine as should have been imposed 
in respect of any new buildings erected by him. 
The next i-enewal, if taken at the proper time, 
would liave enabletl the holder of the church 
lease to make up the full term to the under- 
lessee : — Held, that the latter was only bound to 
pay a proportionate part at the tine which wouLl 
have been imposed on such one renewal if taken 
at the proi)cr time. Glntfon v. Flemlny, 8 Shn. 
105 ; 5 L. J., Ch. 373. 

Interest on.] — A ju’evious renewal by 

the tenant of a see to his .sub-tenant recited the 
payment of interest on the renewal fines, and 
contained a toties quoties covenant for renewal. 



■ 


ri- 
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and a covenant by the tenant to pay what fine covenant for perpetual ren wal on the part of 
nr fin p=i the lessoi’*sliould pay to the see : — ^Held, A., his heirs and assigns. Ih. ^ 

loU to pay interest Covenant in a lease to renew under the sanre 


onlte renewaYfines onobtainingthi p^petuity, covenants if.^excluswe of “venanh of 

under the 6 & 7 Will. 4, c. 99, s. 1. Brahazem renewal. » lootc, 2 Bro. C. h. b,to. 

^^^’'oX.^^rentillVaten^^^^^ A ™Y;nant for>erpetuahrei«^l 


Tn ordpr to entitle a tenant of an ecclesiastical A covenant lor perpciUMi ^ 

'sr.irr? rsi s 

renewal fines is payable sub-tenants on 1 b. J. 

leuewai iiucs» ID , rr TTTtn i 1 tvc o fT« iTi cY. stiMi otioTi of covenants 


Bmcli, i L. J. (0.8.) Ch. 84. 

Court leans against construction of covenants 
for renewal with like covenants, that covenant 
for renewal shall., be perpetual, unless ^clearly 
intended. Moore v. Foley, 6 Ves. 232 ; 5 E. E. 
970 K. P.. B/n/nham V. GuFs Ilosrntal, 3 Yes. 


d. Renewed Xteases. 


obtaining a perpetitY under the H ^ 7Will.4, 

Se’mble, interest is cirstomarily payable on " 

renewal fines by sub-tenants of ecclesiastical intended. Moore y. Foliy,^ \ es. 232 , o ±1 . ^ . 
leases witrtotiesqZies covenants for renewals, 270. 8. P v. Ou,p Eosp.tal, .1 \es. 

j-u 295 ; 3 E. E. 96. 

Form of lease to be granted by trustees, under 

A T?A-nPwAd leases ^ covenant by testator for perpetual renewal. 

d. Eenewed Leases. Blagra te, 18 Beav. 404. 

Covenants in.l— A covenant for renewal is a Under such a covenant, trustees are not bound 
covenant to grant an estate, and implies the to enter into a covenant to renew, but the 
insertion of such covenants as are incidentnl to original covenant, together with the decision ot 
the le«-al estate, having regard to the tenure ; the court, of the lessee s right to a perpetual 
and a^covenant for a lease contains a contract renewal, should be recited in thC' lease granted 
that it shall be accompanied by the ordinary by the trustees, and the trustees should purport 
covenants. The party receiving is hound to to demise in obedience thereto, l b. 
give that which those from whom he derives Covenant in lease for perpetual renewal upon 
were bound to, and did give, by the original notice within one year, next aftei the death ot 
contract. Vmm v. Itiuifurley {Earl), 1 any or either of the life or lives : intoiTOa| 
Ir. Ch, E. 322. notice, about five years after dropping ot first 

life, with the allegation of accident and ignorance 

Ultra Vires.]— Bill for the execution of of rights, and a regular application after the 

a covennut contained in a renewed lease granted determination of the second and thiid 
by trustees dismissed, the covenant being ultra both within one year ; lessee^ held not entitled 
vires of the trustees. Bdlrlnqer v. Blorirare, to a renewed lease determinaole on either three 
1 Df* (t Sc Sui 63 • 11 Jur 407.' ' or two lives with similar covenant, but bill 

• . 111 . , i . retained for a year, with hberty to bring_ action 

For Eenewal.] — A. being seised of K. at law. M/nrivell v. M cird, M'Clel. 458 ; 13 

estate for life, remainder to B., his son, for life. Price, 674 ; 28 E. E. 725. . , 

reniaiiider to C., his grandson, in fee. A., B., A. demises lands to B. and his liens, toi the 
and C. joined in a demise of a part of K., and lives of 0., P. and Q.? Jii^d the longest liver ot 
certain mills thereon, with the rights, &c., grist them, and grants the reversion to X. In the 
toll &c., usually paid' by the tenants of K., at original demise is a covenant by A., for himself,, 
the'rate of one-sixteenth of the corn ground, as his heirs, executors, and administrators, that 
toll for giiiiding, reserving all royalties to A., his if 0., P. or Q. shall die, and B. vshall within 
heirs and assigns, with liberty to A., B. and C., twelve months demand a renewal, and name 
and their hei^i and assigns, according to their another cestui que vie, A., or the person entitled 
interests, to enter to take the royalties at the to the reversion, would, on the payment of a 
jdeasure of A., his heirs and assigns, to hold for fine and surrender of the old lease, grant to B., 
three lives, with coA^enant for perpetual renewal, his heirs and assigns, a new lease for the life of 
By the reddendum, the rent was reserved as to such nominee, and of such of them, 0., P. and 
part to A., B. and C., according to their respec- Q., as shall then be alive, “such new lease to- 

tive interests, and as to the residue to A., his contain all the covenants herein contained,, 

heirs and assigns, with a covenant to pay A., B. including this covenant.” 0. died, and six 
and 0. according to their interests, their heirs months afteiuvards B. demanded a renewal from 
and assigns. There were covenants by the X., for the lives of P. and Q. and E., a new life- 
lessees and by A. as to the tenants gi*inding at named: — Held, first, that B. was entitled tO' 
the mills, a covenant for perpetual renewal by have a renewal. Hare y. Burges, 3 Jur. (iSf.s.) 
A. for himself, his heirs and assigns, and 1294. 

coATnants by A., B. and C. for title, &:c. The Held, secondly, that in the reneAA^al lease X. 
lands devised were, Avithoiit the profits from the must covenant to grant a fresh renewal, on 
mills, in a<l equate to meet the reserved rent. A. similar terms, on the death of either of them, 

and B. being dead, and a bill being filed against P., Q. and E., in the same Avords rautatis. 

C. for a renewal : — Held, that C. aa^s not bound mutandis, as the covenant in the original demise. 


to enter into the cov'enants as to mill duties con- 
tained in tlie original lease, on the part of A., 


In order to have a right to perpetual renCAval. 


his heirs and assigns ; but that he was bound to it is sufficient if the intention is made reason* 
enter into all he had entered into in the original ably clear, Xh, 

lease by name. Ih. The court, in deciding upon the nature of the 

vSemble, that if the demise by A,, B. and.C- covenants to be entered into by a coiiA^eying^ 
had not been as Avell for all futui'e lives to be party, Avill look to his interest in the premises, 
added to the lease, as for the original lives, C, Ih. 

would not have been bound to renew" by. the Where a lease had been granted with a 
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covenant for reiie\Yal, and also the deputation of a 
keepership, with a niemoran^ium to renew con- 
currently Avith the lease, and upon the renewal, 
a few days before the expiration of the term, the 
rene\yed deputation had been by mistake made 
for the residue of the old, instead of the new 
term Held, that the mistake ought to be 
rectified, though there was a covenant in the 
lease not to assign, yet, as that covenant would 
not at laAv have prevented an under-letting, the 
same relief was given to an under-tenant as the 
original lessees would have been entitled to. 
JalaJm't v. Clumdos 1 Eden, 372. 

The lessee of see lands, held under a lease with 
a toties quoties covenant for reneAval, demised 
part thereof as building ground for a similar 
term ; and the sub-tenant covenanted not to 
carry on certain trades upon, or to throw dirt 
into the avenue in front of the demised premises, 
during the term ; and that in case he, his 
executors, administrators, or assigns did so, he 
and they Avould pay an increased rent as a 
penalt}' : — Held, upon a petition by the sub- 
tenant against his landlord for a conveyance of 
a perpetual estate in the lands pursuant to the 
6 & 7 Will. 4, c. 99, that the conveyance of the 
fee should contain covenants on behalf of the 
sub-tenant, his heirs, and assigns, similar to 
those in that behalf contained in the toties 
quoties lease to the sub-tenant, although neither 
the conveyance of the fee, nor the lease to the 
sub-tenant contained such covenants. Boehrill 
V. JDolan^ 3 Ir. Eq. E. 552 ; 1 Longf. & T. 282. 

Description of Premises.] — A lease for lives 
renewable for ever Avas made of the lands of D., 
except the bogs and turf-mosses. The tenant 
reclaimed portions of the bog, and converted 
them into arable land, and afteiAvards filed a 
bill for reneAval : — Held, that the description of 
the demised premises in the reneAA’al ought not 
to be in the same terms as in the original lease, 
but ought to be so altered that such portions of 
the lands as have been reclaimed from the bog 
should not pass thereby to the tenant. Boyle 
V. ()l 2 )lierts^ 4 Ir. Eq. E. 241 ; 1 Longf. & T. 320. 

Duration.] — Where an agreement to renew a 
lease contains no stipulation as to the term of 
its duration, it is implied that the ncAV lease shall 
be of the same duration as the old. Price v. 
Asidieton, 1 Y. & Coll. 82. 

Liability of Lessee’s Executors.] — Specific 
performance of a covenant in a lease to take a 
reneAved lease decreed in chancery against lessee’s 
executors, Avho had entered and admitted assets. 
Steiylienaw Ilotham, 1 Kay & J. 571 ;24L.J., Ch. 
665 ; 3 Eq. E. 571 ; 1 Jur. (K.S.) 842 ; 3 W. E. 340. 

But the court will take care that the renewed 
lease, if not beneficial, is so framed as that no 
personal liability shall be incurred by the 
executors. Ih, 

e. Evidence and Costs. 

Evidence to Prove.] — order to prove a 
reneAval of a lease for lives the defendant called 
a witness, Avho stated that a conversation took 
place about fifteen years before, betAveen himself 
and the former OAAmcr of the property, through 
AAdiom the plaintiff made title, in Avhich such 
former owner had vsaid that the premises had 
been ncAv-leased or neAV-lived, but AAdthout men- 
tioning either terms, or Ua'cs, or rent, or any of 


the stipulation of the supposed lease Held, too 
loose to be aA^ailable as evidence for the purpose 
for Avhich it Av^as offered. Boe d. Lord y, Crano^ 
6C. B. 90;17L.J.,C. P.263. 

Costs — Party making suit necessary.] — 

Where a person bound by a covenant to reneAv 
a lease if required, at the costs and charges in 
all things” of the lessee, subsequently devised 
the land in strict settlement, and died pending 
the arrangements for a renewal, leaving the first 
person entitled to an estate of inheritance under 
his AAdll an infant, so that it AA^as necessary to 
institute a suit in chancery to obtain a reneAA''al 
of the lessee Held, that the costs of the suit 
must be paid out of the estate of the covenantor, 
because it had been rendered necessary by his 
own act, done subsequently to entering into the 
covenant. Wortham v. Bacre (Ao?y 1), 2 Kay 
& J. 437 ; 4 W. E. 451. 

A tenant having, by his conduct, made his 
title to a renewal doubtful, and thereby rendering 
a suit for it necessary, was, on obtaining a 
rencAA-al, decreed to pay all the costs. Barrett 
V. Pearson, 2 Ball &: B. ISO. 

Where Defence fails.]— A lessor having, in 
his ansAA'er to a bill for reneAval of the lease, 
alleged breach of covenant by the lessees as a 
defence l.o the bill, and having failed in proving 
it, was ordered to pay the costs occasioned by 
that defence. Vance v. Banfnrley {Earl), 1 Ir. 
Ch. E. 321. 

Costs cannot be giA^en to a defendant Avho sets 
up a defence that fails ; but from the conduct of 
the tenant in this case, and the bill containing 
an unproved imputation against the landlord, 
the specific performance of the covenant torencAV 
Avas decreed Avithout costs. Fitzgerald v, 
O'Connell, 6 Ir. Eq. E. 455 ; IJo. & Lat. 134. 

Laches.] — In a suit for reiiCAval, if it appears 
that the tenant has been guilty of any laches, he 
must, in general, pay the landlord’s costs ; but 
if the tenant Avas guilty of no laches, and the 
landlord refused a rencAval on insufficient grounds 
he Aviil be decreed to pay the tenant’s costs. 
Fitzgerald v. Carew, 1 Ir. Eq, E. 346. 

Improvements by Lessee — Breach of Covenant.] 

— A lease AA^as granted of copyhold houses and 
lands in London for tAventy-oiie years, subject ro 
a small rent, and to the usual covenants to 
repair, insure, &c., Avith the usual proviso for 
re-entry on breach of any of the covenants ; and 
also a covenant by the lessor, provided tlie rent 
should haAm been paid and the coA’cnants kept, 
at the request in writing of the lessee, to prociu'e 
: from the lord of the manor a licence to demise 
the premises for the further term of tAventy-ouc 
years, and so from time to time, provided such 
request should be given as aforesaid : anti, in 
obtaining such licence, to grant a new lease with 
the same covenants, including the covenant for 
I'enewal. Subsequently, the lease aayis ]-enewed 
on the expiration of the term, by a ncAV lease for 
twenty-one years, containing similar covenants. 
The lessee expended money on the preinises, and 
the value of the property Avas niucli increased. 
The covenants in the rencAved lease, to reijair 
and to insure, Avere broken, and at the end of. 
the renewed term, the landlord, on account of 
the breach of the covenants, refused again to 
renew, and brought an action of ejectment : 
Held, that a court of equity Avould not compel 
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the lancUoTcl to renew, nor restrain him from 
electing the lessee ; but that as the case was o 
of great hardship on the lessee, and ^lon 
had not before arisen in the case of a ™ 

a covenant for a perpetnal rerrewal, the comt 
dismissed tlm hill without costs. M v. Bamsti r , 

^ A^tendlord"' who does not liti^ously oppose a 
covenant for renewal, shall be entitled to his 
costs. SoTuraile v. amires, 1 Bidgw. P. 0. 137. 


Leases eoe Life. 


Validity of,]— A lease for lives to begin from 
the dav of the date thereof, with seisin delivered 
afterwards, is good, and shall not be said to 


852 


had purchased for the residue tour 

messuages, in one of which the plaintiff resided, 
it was agreed that he should continue to reside m 
tU mefsuage during the residue of D. s interest 
if the plaintiff should so long In-e, at the jcaily 
rent of 1.1., and D. further agreed to assi^i all his 
interest in the premises purchased by D. to the 
plaintiff on payment of 1101. within a stated 

period :-Held, that this was a lease. 

V. FrunHyn, 8 Q. B. 371 ; lb L. J., Q. B. 18- , 11 
Jur. 103.i. 

By Deed.] — ^A lease for life must be by deed. 
Broicnex. Warner, 11 Ves. 153 ; 9 E. B,. 2o,). 


Leasing Power— Construction of Clause.]— 

The interost in a lease for lives renewable tor 


.onvey a’fvoehold to 

K, to.h.1.., O; “'.ft™;,,;.';"..”?"? “] »“ tl„« Uj« orl)l S»n. 

By the same settlement a term of oOO Jeai s was 
vested in trustees on certain trusts. In IbOU a 
lease of the lands for three lives was made to 


Jtj., aiiu uipiio, AV.. -yo ]\/r T? 

lives of M- E.’s son, J. E., her daughter, M. K, 
and A. E.’s grand-daughter, and the bte 
survivor of them. A. E. had a daughter, but he 
had not a srrand-daughter at the time ot inaknig 
the indenture, nor pinviously thereto, though 
snbse(iuently he had several grand-daughtevs 
Held, that the lease was good for the byes ot 
J. E. and M. E. only. Doe d. Peoiherhm v. 
Efhvavdx. 1 M. W. 53B ; o Ij. J., Ex. -oh. 

A <leniise by A. to B. for the term of his 
natural life mav enure as a demise either tor the 
life of A. or of B., according to circumstances^. I 
hoe d. Pntehird v. Bodd^ 2 N. A M. 888 : o 

B. A Ad. 680. ^ . . T. i- 

Senible, that if the habendum is to ins 
executors, ailiniiiistrators, aiid^ assigns, a pre- 
sumption is created in favour of a demise for the 
life of A, IIk 

Such presumption is confirmed by a covenant 
by A. with B. for quiet enjoyment during the 

life of A. Ih. f o 

Such a covenant per se would amount to a 

demise. Ih. „ ^ • 

In 1818, R. 0., being seised in fee of premises, 
mortgaged thorn for a terra of 500 years to H., 
who died in 1814, having bequeathed the premises 
to his widow and executrix, who entered into 
Tiossession and receipt of the rents. In 183/, 
B. 0. died intestate, and J. 0., his heir-at-law, 
paid off. the mortgage, and received possession of 
the premises from the executrix, but no assign- 
ment was executed by her until 1848. In 1840, 
J. 0. demised the premises after his death to his 
son W. 0., during the lives of himself, his wife 
and child, and the survivor of them, at the 
vearlv rent of lOL The yearly value of the 
premises was 271. In 1848 J. 0. mortgaged the 
premises to L. for securing payment of 600^., and 
the executrix of H., by the direction of J. 0., 
assignetl the residue of the term of 500 years to 
a trustee for L. as a further security, and in the 
meantime to attend the inheritance. Neither 
the mortgage nor the assignment made any 
mention of the lease for lives. In ejectment by 
the heir-at-law of the lessee against the heir-at- 
law of R. 0. : — Held, first, that the lease for lives 
was not a void conveyance, under 26 Eliz. c. 4, 
s. 2. Otoen v. Owen, 8 H. & 0. 88 : 88 L, J,, 
Ex. 287 ; 10 Jur, (N.S.) 884 ; 11 L. T. 187. 

Held, secondly, that L. was entitled to the 
protection of the term of 500 years against the 


lease ul luc xchavait. o-v-,. v..-- — 7 , . , x ...4: 

O’C bv the persons representing the interests ot 
the four sisters o£ H. ; but the interest ot H. was 
reprosonteil only in that- lease by F. 1 . died in 
1821. The interest of 0 C. m the lease ot 1800 
having become vested in O’B., the latter in 182o 
made a lease of the lands to S. for three lives, 
and the longest of them, “provided the interest 
of the said O’B. should so long continue, and not 
otherwise.” In 1828 O’B. imrchased the trust 
term created in 1778. The interest in the lease 
of 1800 had determined : — Held, first, that the 
lease of 1800 was not in excess of the leasing 
power ; and, secondly, that no equity arose in b. 
to have the term granted to him kept alive as to 
one-fifth of the lands, in consequence ot the 
purchase of the trust term by O’B. Pi re 
O'PnoCs IMate^ Ir. R. 8 Eq. 77. 

' Apportionment of Rent.] — A lease of lands in 
which the lessor was seised in fee, and of othm' 
lands of which he was seised for life (with 
power of leasing), at one entire rent, and the 
lease not well executed according to the power, 
is good after the death of lessor for the lands 
ill "fee, though not for the other lands ; for the 


rent may be apportioned. Doe d. Vaughan v. 
Meyler, 2 M. A S. 276 ; 15 R. R. 244. 

Legal Estate.] — Lands held under a lease for 
lives, having been devised to Mary for life, and, 
after her death, to Thomas absolutely, they joined 
in surrendering the lease, and procured a^ new 
one for lives "to themselves and their heirs as 
joint tenants ; Thomas devised the lands, but 
Mary survived him and devised them -Held, 
that the legal estate granted by the new lease 
was vested in the devisee of Mary, in trust for the 
heir of Thomas and also of his devisee. BUI v. 
mu, Ir. R. 8 Eq. 140. Affirmed, Ih. 622— 
Ch. Ap. 

Question for Jury whether for Lives or from 
Year to Year.] — The assignee of a lease for lives 
continued in possession for several months after 
its expiration, and paid a half-yearly gale of the 
reserved rent which subsequently accrued due ; 
protection ot the termor oou years against u,iu | but there being a 
claim of the heir-atdaw of the lessee for lives, upon which he was per mitted to lemamm posses 

maim m i that it ought to have been lett to 

By writing not under seal, reciting that D. ! the jury to find what was the precise character 
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of the assignee’s possession after the expiration of 
the lease— whether as tenant from year to year, 
npon the terms of the expired lease'or subject to 
negotiations for the creation of a new tenancy at 
an increased rent. Caulfield v. Farr, Ir. K. 7 
C. L. 469. 

Covenant that Lease hut not that Lives sub- 
sisting.]— C. assigned by deed a lease for the 
lives of W., J. and H., to hold for the lives of 
W., J. and H., and the survivors and survivor of 
them, and covenanted that the lease “was a 
good, valid, and subsisting lease in the Iuav for 
the lives of W., J. and H., and the survivors and 
survivor of them, and was not forfeited, ^sur- 
rendered, or become void or voidable.” J. had 
died before the making of the deed : — Held, that 
there was no breach of the covenant, as C. only 
undertook that the lease was subsisting, and not 
that three lives were in existence at the date of 
the covenant. Coates v. Cbllins, 41 L. J., Q. B. 
.90 ; L. R. 7 Q. B. 114 ; 26 L. T. 134 ; 20 W. R. 
187— Ex. C4i. 

Estoppel of Tenant.] — In an action for rent, 
•where the title to the land is not in question, the 
tenant is estopped from saying the lease is not a 
good one ; as that being a lease for lives it could 
not be granted without livery of seisin, or by 
lease and release, or bargain and sale ; and that 
being a lease of a freehold it could not commence 
in future ; for let the lease be what it will, the 
■covenant is good ; and, if otherwise, tlie tenant 
might enjoy the land, and yet the landlord have 
no remedy for his rent. Monroe v. Fern/ (Lord), 

1 Bro. ?.‘C.67. 

Duration of.] — A lease was granted in pur- 
suance of an agreement between A. and B., by 
which “ A. agreed to let her house to B. during 
her life, supposing it to be occupied by B. or a 
tenant agreeable to A.” ; and “ a clause was to 
be added in the lease,” to give xl.’s son an option 
to possess the house wiien of age : — Held, that 
such lease only enured for the joint lives of A. 
•and B. Fee d. Bronifield v. Smith, 6 East, 530 ; 

2 Bmith, 570 ; 2 T. R.‘ 436. 

Stamping.] — An agreement that A. is to have 
n tenement for life does not require a lease 
stamp, the document not being under seal, aiid 
therefore not operating to pass an estate for life. 
Stone V. Iloqers^ 2 M. A W. 448 ; M. k H. 146 : 
■G L. J., Ex.' 145; 1 Jur. 455. 

Termination of.] — Where the interest of a 
tenant is determined bj?' the deatli of a tenant for 
life, under wdrom he holds, the possession ceases 
with the interest, and he cannot maintain trespass 
unless he does some act indicating an intention 
to continue in possession. Frown v. Notleu, 3 
Ex. 219. 

Effect of.] — By a memorandum A. agreed to 
let premises to B. for twm years at a certain rent ; 
and that B. should have the right of purchasing 
the pi’cmises at the end of or at any time during 
the term for a given sum ; “ it being understoO(l 
that A. tvas possessed of the premises for his own , 
life, and the life of M., and of the survivor of 
them ” : — Ideld, tliat by this agreement A. bound 
himself to make title to the premises, for the lives 
of himself and M. and the life of the survivor. 
Worthim/fou v. Warri'/u/ton,i 5 C. B. 635 ; 17 L. J., 
O. ?. 117. 
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Sub-lease— Surrender and Eenewal of Lease 
—Recovery of Possession by Owner in Pee — 

Interesse Termini.]— 0 ., the owner in fee and 
predecessor in title of the plaintiffs, in 1805 
granted a freehold lea.se of lands for three lives. 

The lessees in 1807 sub-demised part of the land 
for a term determinable oix the dropping of the 
last of the three lives, which occurred in 1874. 

-The lessees in 1832 surrendered their lease, and 
on the next day took a new lease for lives, 
the last of which dropped in 1891. This lease 
was by common law demise, and bore an 
indorsement of livery of seisin. The defen Anit, 
claiming through the sub-lessees, had been, since 
1874, when the sub-lease expired, in actual 
possession of the lands comprised therein "with- 
out title. In an action to recover possession 
Held, that the lease of 1832, being a valid lease 
by virtue of 4 Geo. 2, c. 28, s. 6, operated to 
pass an estate to the lessees ; and therefore the 
plaintiffs’ reversionary estate did not become an 
estate in possession within the meaning of the 
Real Property Limitation Act, 1874, until 1891, 
wdien the last life in the lease dro}.)ped ; and, 
therefore, that the plaintiffs' right to recover was 
not barred under that act. The expression 
“interesse termini” is never used witli regard to 
a freehold lease, to wdiich it has no application. 

Eceleslastleal Cenimissioners v, Howe (5 App. Cas, 

7 36) disti nguished. Feelesiastleal Coin niissi oners 
V. Treemer, 62 L. .J., Ch. 119 ; [1893] 1 Ch. 166 ; 

3 R. 136 ; 68 L. T. 11 ; 41 W. R. 166. 

Effect of Surrender.] — Quasi tenant in tail of 
a freehold lease for lives may, by surrendering ;j, 

the old lease, and taking a new one to himself, n 

bar the remainder over. Gray v. Mamodk^ 2 ■' 

Eden, 339. 


6. Non-execution by Lessor. 

Action on Covenant— liability of Tenant.] — 

Action on an indenture for a term of ten years, 
by the plaintiffs to the defendant, for not yield- 
ing up the premises occupied by him during 
the term in good repair. Plea (setting out the 
indenture, by which the plaintiffs, as the master 
and governors of an hospital, demised, under their 
common seal, to the defendant, who covenanted 
w’ith such master and governors), that the inden- 
ture was not at any time during the term 
signed by the plaintiffs, nor did they sign any 
lease in writing : — Held, that the defendant was 
liable on his covenant, whether the plaintiffs had 
executed the indenture or inff.. Cooeh v. Good- 
man, 2 G. A D. 159 ; 2 Q. B. 580 : 11 L, J., Q. B. 

225 ; 6 Jur. 779. 

Held, secondly, that the plaintiffs could not I 

sue in their individual chai‘actei\s on a covenant ' 

made with them in their corporate ca[)acity. Ih. 

Declaration on a deed made between the plain- 
tiff and the defendant, whereby the plaintiff 
demised to the defendant a me.ssuage, with the 
appurtenances, for seven years, and the defendant 
covenanted with the plaintiff, that he would 
yearly and every year, during the term, keep the 
premises in repair, aiitl give them iq) in re}>air, at 
the end of the teimi ; by virtue uf which demise 
the defendant exitered upon and enjoyed the 
premises. The breach laid was for not keeping 
1 the premises in repair during the term. The 
, defendant pleaded that his part of the deed was 
j executed by him after the alleged day of the i 

I execution thereof, ainl that the plaintiff’s part 
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Zor^Z made, When the term mentioned in the reddendum 

signed siled or delivered by the plaintiff, or in a lease differed from that stated m the haben- 
by any agent of his thereunto UwfuUy authorised dum, and the counterpa,rt throughout staM the 
bWriting or otherwise; and that although before term as m the reddendum, the habeiidum was 
the making of the deed the plaintiff demised corrected so as to agree with the leddendum. 
the premises for one year, and so on from year Ih. 

to year, by virtue of which demise the defen- - -i t 

dant entered and occupied the premises for a Effect of—Evidence.] — ■ In an actaon foi 

term, to wit, for nine years, which term ended rent on a demise, the plaintiff produced a deed 

before the commencement of the suit, the defen- propeily stamped as a 

dant never did occupy the premises under any proved the same ^ executed 

demise from the plaintiff, other than that last defendant Held, that although there^^v^^ no 
mentioned, or for anv term granted by the deed, evidence ot any lease having betii extuited b} 
and that there never was any consideration for the plaintiff, the presumption was that there was 
the execution by the defendant, on his part, of such ; and the deed produced was theretore rightly 
the deed, and that his covenant therein was admissible as a counterpart. Iiughe,^\. OLarli., io 
Yoid ; — Held, in substance, a good answer to the 0. B. 905 ; 15 Jur. 430. . i , c, 

action. PUman v. Woodfmry, 3 Ex. 4. In an action for rent upon an indenture of 

Action upon an indenture between coramis- lease, the defendant pleaded non demisit. iiie 
sioiiersof an inland navigation, under the autho- counterpart is sufficient e\ndence the demise, 
rity of several acts of parliament, on the one Houghton v. JUccntg^ IS C. b. i-oo ; b. J., u. ±. 
part, and the defendant on the other part, 218. . i 

whereby the commissioners demised the tolls of Where a lease purports to be made under a 
the navigation to the defendant for one year, at a power contained in a will, the lessee is estopped, 
rent pavable monthly, together with some other by his execution of the counterpait, from deny- 
paymeiits, and the defeiiclant covenanted with ing the execution of^ the will. Pringlo(rx. 
the commissioners, parties to the indenture, and Goochon, 8 Scott, 71 ; a Bing. (N.c.) /38 1 Arn. 
also with the whole body of the commissioners 322 ; 8 L. J., C. P. 116. 

in a separate covenant, for payment of the rent. Lands at A. were conveyed to a charity in 
The declaration alleged an entry by virtue of the 1763. In 1783 the charity, being then incor- 
deiiiise, and an occupying and receiving the tolls porated as the Magdalen Hospital, granted a 
during the entire year. Breach, nonpayment of lease for ninety-nine years to G. of^ all their 
the rent. Plea, that the commissioners never lands at A, not included in the site ot the 
executed the lease, and that the entry and ocen- hospital. The lease reserved no beneficial rent to* 
pation were at the will of the commissioners the lessors, and contained no onerous covenants 
only, and not under the demise. Replication, binding on the lessee. In 1876 the governors of 
that the defendant entered, and received and the hospital brought an action against the 
enjoyed the tolls b}" the permission of the commis- defendants, who were in possession of premises 
sioners, under the terms of the indenture : — Held, alleged to be comprised in the lease, to have the 
that, as the lessons had not executed the lease, lease declared void under 13 Eliz. c. 10, and for 
the lessee had never received the consideration possession. The lease having been declared 
for which he had stipulated, namely, a perma- voidable on demurrer, the defendants denied 
nent estate during the demise, and under its that they were in possession under the lease, 
terms : and, therefore, that he was not liable to and asserted a freehold title in themselves. 
])e sued upon his covenant in that instrument, in fee. Since 1858 they or their predecessors 
Swatmtin v. AmUer, 8 Ex. 72 ,* 22 L. J., Ex. 81. had dealt with the property as if seised in fee. 
See J/Dr//(^/Mv, P;//./', 14 0. B. 473; 2 C. L. R. 696; At the trial of the action it was proved that, 
23 L. J.,’ 0. P. 64 : 2 W. R. 193. assuming the hospital to be owners in 1783. 

To an action on a covenant in a lease for years of the lands conveyed to them in 1763, the 
by the lessor, a plea that the lessee was tenant premises in question were comprised in the lease : 
for a terra of years if he .should so long live, and — Held, that a counterpart of the lease in the 
that the lease was never executed by "the rever- possession of the plaintiffs was admissible as 
sioncr is a bad plea. How v. Gneeft, 3 H. ka C. evidence against the defendants, although there 
391 : 34 L. J., Ex. 4; 10 Jur. (N.S.) 11S7 ; 11 L. T. was no other evidence of the identity of the 
315 ; 13 W. II. 80. property comprised in the lease with that con- 

veyed in 1763, and although there was iie 

Liability of Assignee.] — To an action on evidence that G. entered under the lease, or that 

a covenant against the assignee of a lease, of the defendants claimed under him : for that, first, 
which tlie declaration averred that the party where persons are found to be owners of pro- 
niider whom the assignee claimed executed the perty, there is a prosnniption, in the absence of 
counterpart : — Held, that a plea that^ the inden- anything to the contrary, that they have remained 
tare was 7iot executed by the plaintiff, or by any owners of the same propert}" ; and, secondly, 
agent of tlie plaintiff thercnnto lawfully autho- that the defendants being in possession, it must 
rised, in writing was no answer. Mre//«f;v.B7<-7.v- be i)resumetl that G. entered, and that the 


nscu, in writing was no answer. ArelinfiY.H m,s- be presiimetl that G. entered, and that the 
Ai//, 4 Man. (S: G. 80 ; 12 L. J., C. P. 58. defendants were in possession by devolution 

from him, so as to ascribe to them a rightful 
7 roTT'WTfi'ftPA'RTQ ratlici* tliau a wrongful possession. Magdalen 

. . y EPAETS. Hn-spHnl v. 37 L. T. 428 : 26 W. E. 141. 

Inconsistency with Lease.] — The rule as to Affirmed in 0. A. i 3 ifra. 
lease overruling counterpart applies only where Held, also, that the fact that the defendants 
there is inconsistency between those two docii- had <lealt with the property as owners in fee did 
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not rebut the presumption that they held under 
the lease. Ih. 

In 1763 lands were conveyed upon trust for a 
charitable corporation, and in 1783 the corpora- 
tion granted a lease of part of such lands to G. 
for ninety-nine years at a peppercorn rent. ' In 
1877 the corporation commenced an action 
against K., who was in possession of the demised 
lands, on the ground that the lease being 
voidable under 13 Eliz. c. 10, they had the 
option to determine it at any time during its 
continuance, and that the Statute of Limitations 
did not commence to run against them until they 
exercised such option : — Held, that in the 
absence of evidence to the contrary, the counter- 
part lease was prima facie evidence of the title 
in fee of the corporation, and that the defendant 
being admittedly in possession of land included 
ill the lease, the presumption, in the absence of 
proof to the contrary, was that he was in 
possession under some title derived through G. 
31(1(1 (la, len Hospital v. Knotts, 47 L. J., Ch. 726 ; 
8 Ch. D. 709 ; 38 L. T. 624 ; 26 W. R. 646— C. A. 
In H. L. (see infra) this point did not arise. 

Cost of.] — In a wnitten agreement for a lease 
it was stipulated that if the tenant should be 
desirous to take a lease of the premises, “ he the 
said (landlord) will, at the request and costs of 
the said (tenant), grant and execute to him a 
lease thereof ” : — Held, that, upon this agreement, 
the tenant was not bound to pay for the counter- 
part of the lease, although the lease was to 
contain covenants to be performed by the 
tenant ; and that, if the landlord required a 
counterpart, he must be at the expense of it 
himself. Jennings v. 3IaJor, 8 Gar. & P. 61. 

Right of Lessor to Witness Execution of.] — 

In the absence of any stipulation to that effect, 
the lessor is not entitled to insist upon witnessing 
by himself or his agent the execution of the 
counterpart of the lease by the lessee ; and in a 
suit by the lessee to enforce specific performance 
of the agreement for a lease, the lessor ordered 
to pay the costs of the suit occasioned by his 
refusal to execute the lease, unless the execution 
of the counterpart was attested by his agent. 
Borrada'ile v. Smarts 5 W. R. 270. 
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Fenfold v. Abhott 32 L. J., Q. B., 67 : 9 Jur. 
(N.s.) 517 ; 7 L. T. 384 ; II W. R. 169. See also 
Adams v. Gihnexp 4 M. & P. 491 ; 6 Bing. 656 ; 
8 L. J. (o.S.) C. P. 242 ; 31 E. R. 514. 

A tenant from year to year, equally with a 
tenant having a larger Interest, is bound to make 
proper inquiries into his landlord’s title, and he 
is affected with the consequences of not doing 
so. Wilson V. HaH^ 35 L. J., Ch. 569 : L. R. i 
Ch. 463; 12 Jur. (N.S.) 460; 14 L. T.'499; 14 
W. R. 748. 

See also casesy post, cols. 1136 et seq. 

In Case of Agreement for Lease.] — ante, 
cols. 787 et seq. 

Tenant’s Power to Dispute.] — See post, K. 1. 

9. Option to Purchase Premises. 

To Purchase Fee Simple — Nature of Interest 
conferred on Lessee — Real and Personal Repre- 
sentatives.] — A lease of land contained a 
covenant by the lessor with the lessee, his 
executors, administrators and assigns, that if 
the lessee, his executors, administrators or 
assigns, should at any time thereafter be desirous 
of purchasing the fee simple of the demised 
land, and should give notice in writing to the 
lessor, his heirs and assigns, then the lessor, his 
heirs or assigns, would accept l,200h for the 
purchase of the fee simple, and on receipt thereof 
would convey the fee simple to the lessee, his 
heirs or assigns, or as he or they should direct. 
The lessee died intestate, and nearly twenty years 
after his death his heir, who was also adminis- 
trator of his personal estate, called on the devisee 
of the lessor to convey the fee simple to him in 
accordance with the covenant, and a conveyance 
was executed accordingl^n The heir afterwards 
contracted to sell part of the property thus con- 
veyed to him : — Held, that the option to purchase 
was attached to the lease and passed with it ; 
that it consequently passed as part of the lessee’s 
personal estate to the administrator, and that the 
administrator could not make a good title to the 
purchaser, unless the next of kin of the lessee 
would concur in the sale. Adams and Kensington 
Veidni, In re, 54 L. J., Ch. 87 ; 27 Ch. B. 394 ; 
51 L. T. 382 ; 32 W. R, 883— C. A. 



8. Title of Lessor. 

Presumption of Possession.] — The granting 
of a lease is an act of ownership which is 
prima facie evidence of a title in fee of the 
grantor ; and the law will presume that persons 
in possession of land comprised in the lease are 
in possession rightfully, and are, therefore, in the 
absence of other proof by them, privy to the 
term, 3Xaqd((len Ilospitcd v. Knotts, 47 L. J., 
Ch. 726 ; 8 Ch. B. 709 ; 88 L. T. 624 ; 26 W. R. 
040—0. A. S. a in H.' L. ; 48 L. J., Ch. 579 ; 4 
App. Cas. 324 ; 40 L. T. 466 ; 27 W, E. 602. 

How far Lessor guarantees as to Title.]— 

Under a parol demise, the law implies an 
agreement for quiet enjoyment, but not of goo<l 
title. Bandij v. CarUori(fht, 8 Ex. 913 ; 22L.J., 
Ex. 285. 

A. tenant from year to year, who has been, 
evicted by the reversioner after the .determina- 
tion of the interest of the landlord, cannot 
maintain an action upon an implied covenant 
for quiet enjoyment against his landlord. 


Payment a Condition Precedent to Purchase.] 

—A lease for years contained a covenant on the 
part of the lessor, that if the lessee should be 
desirous at the expiration of the term of pur- 
chasing the premises, and should give to the lessor 
six caieridar months’ notice in writing of such 
desire, and should pay to him 2,000?., the lessor 
would sell and convey tlie premises to the lessee ; 
the expense of the preparation and verification 
of the abstract to be borne by the lessee, he 
expressly accepting the title. The lessee gave 
notice, but did not pay the money : — Held, that 
the payment of the money was a condition pre- 
cetieiit to the right of purchase, ami that the 
money not having been paid, no binding contract 
arose. Weston v. (Mlins, 34 L. J., Ch. 353 ; 11 
Jur. (N.S.) 190 ; 12 L. T. 4 ; 13 W. E. alO-L.C. 

A lessee, who had the option of purchasing the 
freehold at any time within seven years, by giving 
three months’ notice, and i>aying a certain sum 
at the expiration of such notice, gave the requirt.>d 
notice three months before tlie seven years 
elapsed, but did not pay the money on or before 
the day. the notice expired : — Held, that the lessee 
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„ fA spt lease aside as having been obtained 

was not eBtitled to a decree for specific perform^ by^surprise and fraud, dismissed under the oir- 

ancc, the time of payment being one of tl^e t^o “y g„,yth v. Smyth, 2 Madd /d. 

conditions of the contract. ( ' ) ; filed his bill in the ot Ohanoery 


conations of the JoAtract. i2««^^^^ bill in the Court of Chance^ 

Mlcltmi, 2 Drew. & Sm. 2/8 ; L. J^CK ’ Ireland, to be relieved against a long lease 

10 Jui'. (N.S.) 1141 ; 11 L. T. 409 ; 13 I' • • ■ 0- by his ancestors, on the toot of fi^d i 


n:nCcH.^) h41i 11L. T.409 ; 13W.B.150. 

-ml but not mvins; sufficient evidence of the tiaud, 
Option independent of Duration of dismissed with costs. Some years 

. ^ r+b« A-nrl of a lease, the lessees on uis oi i , Durpose, 


Option independent of Duration ol dismissed with costs. tSome years 

By a clause at the end of a lease, *0 ^7 “ Ij^ b 

notice given on or before a hxed date l^^d the ^ p^-oofs of the fraud, which weie 

options purchasing the fee °“^Xn not discovered pending the former suit Upon 

raises comprised in the lease, together withcei tain cause, the lease w^ set aside, 

machinery thereon. The term was und« the lease ^ eal, this decree was aflirmed, but 

determined absolutely by “ X ‘te,^oTed the varied by Consent. Cotter v. Barrymore {Lai V), 
pcned, viz. by a fire which partly destroyea me 

premises demised, and wbicb occurred ^^tme the -l B . gi-anted a lease of certain mines 

i!l..^..Af+bP.ontion:— Held, that the optm^^ r/ for the West Cork Miiimg 


purchase was independent of the duration o^he t^^^ having in his lifetime received 

term. Edivards v. llrf, 4 y L .1., Oh. 4b.l , of the oonsidera- 

Ch. D. 858 ; 38 L. T. 481 2b W. K. o07. p., who was his peoutoi, 

notice to InfantHeir.]-Alease£ortwenty.one f ™ Xr“n\cS^ 

years contained a jn-oviso, that d foot of \he^ purchase-money and for payment 

should be desirous of purchasing the fee, md , j big,| ^ cross bill on behalf of the 

should give to the lessor, his heirs or assi^ company, and thereby, after setting forth various 

notice of such desire, they should be entitled ^^^^1 matters as evidencing fraudulent oou- 
become the purchasera ot the Ptennses at the t ^ t^ ^ shareholdei-s on the part of A. 

price named, and the lessor, his appointees hens executor P., impeached the lease as 

or assigns, would, on payment o^he pmch . consideration thereof as 

money, do all acts for conveymg the P'«“Ubes to ^^d extravagant Held, under the 

the use of the purchasers. 1 he lessor died, having ^j,g^j^gtances, that the plaintiff in the origiiml 
devised all his real cause was entitled to the relief as prayed tor by 

claimed, and leaving an infant heii. ine lessees ^ crossbill should be dismissed 

having served on the infant and bis Sardian 2 Dt. & Wal.d 

notice of their election to purchase Held, that ^^b nom. Vigemt v. Pike, 8 Cl. & F. ofa2. 

such notice was effectually ser^^, Validity of leases is triable at law ; therefore, 

a valid and binding contract, which the com y ^ demurrable. Sed quffire. 

would not refuse to carry out on the jMolmmm v. GmnUe, 2 Bro. P. 0. 518. 

the infant could not give a discharge for ti e 

purchase-money, Y. lTyd^-^ 31 k. J., kn. fraudulent itepresentation— As to Purposes 

21)5; 6 L. T. 317 ; lOW. R. 339. wkicli Premises were to be used — Immo- 

£ ralitv.l — An owner of premises, who grants a 
Breach of Covenant to Insure.]--An ownei ot ^ ^ under which the lessee 

a plot of ground agreed to grant a lease of it to cannot avoid the lease on the ground that 

A. as soon as the latter had erected a villa theieon. i obtained by the fraudulent niisrepreseiita- 

But it was stipulated, that if A. should not per- iQsaeQ as to matters collateral to ihe 

foi-m the agreement on his part, the agreement ^ respectable person, and 


purenase was ^ 

terra. Ediocmh v. 4/ L. J., kh. , 

Ch. D. 858 ; 38 L. T. 481 ; 26 W. R. o07. 


form the agreement on his part, the agreement ^ ^ ^ respectable person, and 

for a lease was to be void, and that the owner the premises for a respectable 

might re-enter. A. was to insure m a particular whereas he was not a respectable man, 

wav, and he was to have the option ot purchasing intended at the time and did afterwards use 

the fee within two years. A. erected the viiia, immoral and an illeg^^ 

but insured in a wrong office and in a wrong 1 207 ; 2 C. L. R. 1366 ; 23 

name r-Held, that the contract tor a leasee, was ^ - ^ k. 493. See 

post, col. 924. 


iudeiieiiclcnt of the option to purenase, ana tnai/, ^ 

notwithstanding the forfeiture of the first, the coi. 

latter still subsisted, and a specitic performance ^ Infant.] — ^Where a lease is 

of the contract for sale was ^leprced. " J- g^^ aside at the instance of the lessor on the 

Low, 22 Beav. 625 ; 2 Jur. (N.S.) 848 ; 4 AV. R. 6b.). i^3ggee i^ ^ii infant and obtained * 

the lease on his representation that he was of 
, fall asre, the lessor cannot recover damages lor 

10. SETTi^^G aside. occupation. Lempriere v. Lange, 27 

Braud.] — A lease impeached for alleged VV. R. 879. 

fraud and f Unfounded but Justifiable Assertiou.]-Lease 

cmiistauces valid. BoutgaliJIaisua) (r J, executed cannot be set aside on 

l93?iS,'Sn“A'fe=’‘ir s=r..ta='^s. s s 

Equity will not decree a renewal of a lease warranty m the ^ B 

claimed on an agreement accompanied with v. 6/ 1 Bail A . 

fraud. Davies v. Oliver, 1 Ridgw. P. C. 1. oOb , l-> R. R. 4.). 

Agreement for lease founded on fraudulent . a a.. + a Bp delivered 

statLent, will be rescinded, and an account Surprise.]-Agreement dccieed to 
directed. Long v. Metoker, % Bq. Abr. 5. up on the ground not of fraud, but suipine, 
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neither party nnderstanding the effect of it, viz., 
a lease, with covenant for perpetual renewal at 
a fixed rent, of premises held under church 
lease, renewable upon fines continually increasing. 
WiUanY.WiUan^l%'YQ^.12, 

A surveyor is a competent adviser in. the 
matter of a building lease, and a lessee who has 
had the assistance and advice of a competent 
surveyor cannot complain of surprise. Ha^)er~ 
dashers' Co, v. Isaac, 3 Jur. (n.s.) 611. 


In consideration of Marriage.] — Tenant in tail 
made a lease to A., in consideration of his pro- 
curing a marriage between the lessor and a lady 
of fortune : — Held, that this consideration was 
fraudulent, and the lease accordingly set aside. 
Decree of the Court of Chancery dismissing the 
bill for relief against the lease, reversed, ScrihUe- 
hill V. JBrett, 4 Bro. P. C. 144. 


Inadequacy of Consideration.] — A lease granted 
under circumstances of imposition and inadequate 
consideration and distress of lessor, set aside as 
between lessor and lessee, but lessee having made 
it a provision for wife and family by marriage 
settlement, court below left to proceed as to their 
relief. Knatchhull v. Jussaue, 5 Dow, 389. 

Premises worth 201. or 221. let for lot. Ss. The 
difference is not so gross as to vitiate the bargain 
on the ground of inadequacy of consideration, it 
not appearing that the lessor had been deceived 
b}^ the lessee respecting the value. Zulty v. 
O'Donnell, 2 Sch. k Lef. 471. 

In 1804 A., tenant for life under a settlement, 
with a power to grant leases for twenty-one 
years, concurred with B., the next tenant for 
life, in an agreement to grant to the steward 
and solicitor of A. a lease of part of the lands, 
(See., in settlement for twenty-one years at a 
rent paid upon a valuation, which omitted to 
estimate certain rights of common annexed to 
the lands, on the alleged ground that those 
rights were disputed by the copyholders of 
the manor. In 1809, B. having become tenant 
for life on the death of A., executed a lease 
according to the agreement. In 1810, under an 
act for inclosure of waste lands, a very large 
allotment was made in respect of the lands 
leased. B. died in 1816, when the reversion 
of the lands subject to the lease vested in C., 
w-ho accepted the rent reserved until 1821, when 
he tiled a bill to set aside the lease : — Held, in 
the court below, that the transaction was unim- 
peachable on the ground of fraud : — Held, on 
appeal, that the relief was barred by acts of con- 
firmation and acquiescence, but qumre whether, 
considering the facts and the relation of the 
parties, the lease might not have been avoided 
on the ground of fraud or mistake if it had been 
questioned soon after the transaction. SeUeij 
{Zord) V. Rhoades, 1 Bligh (N.S.) 1 ; 30 B. 11. i. 


Lease of Charity Land.] — Lease of charity 

lands set aside on the grounds of inadequacy of 
rent, length of the term, and the insertion of a 
proviso that the tenant might remove buildings 
at the end of the tenancy. The fact of a })arty 
ining in a lease as a consenting pai'ty : — Held, 
be notice to the lessees of the nature of the 
interest which he claims. Att.-Cen. v. Hall, 1 
.E.117. 


premises Held, that the lessee might refuse 
to take possession of such part of the demised 
premises, and elect to keep the remainder, and 
might in an action for rent due under the lease 
claim damages for breach of the implied covenant 
by w'ay of counter-claim. Feret v. llill, supra. 

Action for rent due on a lease. The declara- 
tion stated that one Lawless being entitled to a 
certain estate mortgaged the premises to O’Brien, 
and that afterwards Lawless and O’Brien demised 
to the defendant, who entered upon the premises 
demised and became thus possessed of the term ; 
that O’Brien’s interest vested in the plaintiff, 
and that a half-year’s rent was due to the 
plaintiff on the demise. A plea alleged that, 
before the demise, O’Brien falsely and fraudu- 
lently represented that Lawless was entitled to 
the lands in the lease mentioned, as devisee 
under the will of his father, and that his will 
had been duly proved, and that by such false 
and fraudulent representations the defendant 
was induced to accept the lease and enter into, 
the covenants therein contained, and averred 
that Lawless was not so entitled as owner, and 
the defendant himself, as O’Brien well knew, 
was entitled to the lands as heir-at-law. On 
demurrer, the plea wus held bad, for not stating 
that the defendant repudiated the lease and, 
derived no benefit under it. Meldon v. Lawless, 
Ir. R. 5 C. L. 547, n. S. P., Anderson v. CostMlo,. 
Ir. R. 5 C. L. 544. 

The lessor of certain lands knew that as to- 
part of them he had no title to grant the lease. 
The lessee did not know, and had no means of 
knowing, that such was the case, and the lessor' 
did not disclose the want of title of him : — Held, 
that it was not necessary in equity, in order that 
the lessee might be relieved of the lease, that 
there should have been any afiarraative fraud,, 
and that the concealment by the lessor of a fact 
affecting the title to a material part of the 
demised premises was a sutficient ground for 
treating the lease as set aside. Mosiyn v. 
Mostyn Coal and- Iron Co., 45 L. J., C. P. 401 : 
1 C, P. D. 145 ; 34 L. T. 325 ; 24 W. R. 401. 


Lease by Owner before Seisin.] — Fraud by 
making lease after feoft'ment, and before livery 
and seisin. Trehy v. Gil)one, Cary, 82. 


Lease by Intoxicated Person.] — Lease obtained 
by fraud and circumvention from person in a 
state of intoxication is void in equity. Butler- 
v, Mulrihill, 1 Bligh, 137. 


By Person of Weak Intellect.] — Leases for 
lives obtained by agents of a deceased person 
of weak intellect upon inadequate considerations 
set aside as fraudulent. Gartside v. IsJierwood, 
1 Bro. C. C. 558, 


By Principal to Agent.] — An agent may take- 
a lease from his principal, but he must always, 
be prepared to prove that full information has 
been imparted to his principal, and that thC’ 
contract has been entered into with perfect good 
faith. Jlolony v. Kcrnan, 2 Dr. & War. 31, 


Where Lessor has no Title.] — A lease having 
been granted by deed in terms from which the 
law implies a covenant for title, ami the lessor 
proving to have no title to part of the demised 


By Agent to Stranger.] — A party who takes 
an assignment of a lease from the agent of the 
lessor, with notice of the assignor’s character as 
agent, has the same liability of sustaining the 
lease cast upon him that the agent has, and if 
the lease cannot be upheld by the agent, neither 
can it be supported by the purchaser from the 
agent* Ih 
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A tenant having, by collusion the steW 
of the landlord, obtained a renewal ot a tea e 
for lives as tliough one only had dropped, an 
we^ exohanled. r^en in fact two Iwes had 
• decreed 1o pay the value ot the two mes, 
anfie shXnot Uve the option of dehvenng 
up the new. and abiding by his ®‘ 

Ahhu,<hmCFMrI) v. JMler, 2 Cox, 260; 3 Bio. 

sisters as tenants in common, and had a powei 
of attorney from three of them to make leases, 
l4?nrwlien about to leave the country under 
very suspicious circumstances, executed, as by a 
power of attorney from the four sistem, a lease 
If part of the property to B., his under-agent, 
find there was some evidence of under-value m 
the rent reserved, and covenants were omitted 
which B. had suggested as proper in other leases 
of same lands to other tenants, tke lease was 
at the suit of the four sisters, decreed to be set 
aside. v. Wahh, 2 Con. & L. »C2 , 

4 Dr. &: War. 485. 

By Client to Solicitor.]— Upon a bill by a 
tenant in remainder under a marriage settle- 
ment. a lease at an undcr-valuc, obtained by a 
solicitor from a tenant for life, being bis client, 

anainembannssedci— 
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post obit bonds are required to prove that they 
gave the full value, and did not practise on dis- 
tress, .1 lessee mahiiig a contemporaneous loan to 
his le.ssor ought, when called on, to shew that ho 
gave the fair and just rent, and that he did not 
use his loan as a means to obtain a moie p ofit- 
able bargain than he might have h.id m the 
ordinary" course of contract. Moore v. Mluty, 

ifase not set aside because it was contem- 
poraneous with an advance of money p the 
lessor In order to induce the court to interfere, 
there must in addition to that fact, be some 
evidence, or legal presumption, ot the advance 
Ling used as a means of restraint or imdue 
influence, to obtain an unjust profit, or that it 
was intended as a device or shift to tvadt the 
statute, or that the rent reserved was inadequate. 

Id' 282 ^ 

A lease at a fair rent, lessee paying two years’ 
rent in advance, secured by ].essor s bond ami 
insurance on his life, not impeachable mther as 
fraudulent on a power to lease without fine, oi ^ 
being accompanied with a mone>. 

O'Brien v. Grierson^ 2 Ball & B. 323, ^ 

A bill will not lie at the suit of a remamda- 
man to set aside a lease by tenant for life, on the 
ground of its being accompanied with a loan ot 

tmprovements and the usual terms m P ^llase X' - 

Vartl V. Hartj,ole, 3 Bligh, 470. I ^ 


By Tenant for Life to Trustee.] — A trustee 
iippoiiited by will for the management ot estates 
(with a salary of lOOL per annum), during the 
continuance of a tenancy for life, took a lease 
at a verv low rent, in consideration of taitiitui 
St. .I. ’x-., 4. li,-.-.. • if wn.a n.lso 


at a very low rent, in proving^he Vent to be at an under-value, 

services, from the tenant foi _ life it \\ as al o t 


services, Liuisi txtv- , _ . 

exceeding the power of leasing given to the 
tenant for life:-Hold. that this lease was 
fraudulent and voidable in the h.ands of a pm- 
ohaser for value, who had constructive uotioo ot 
the' nature of the lease, in favour of those 
claiming the estates after the tenant tor life. 
Ker v, Siiiu/initiori (_Lord), 1 Dr. & Wai. d09 , 

1 Con. & L.’SSr, ; 4 Ir. Eq. R. 343. 

By Mortgagor to Mortgagee.]— A lease, set 
aside under the circumstances, being made by 
mortgagor to mortgagee, the latter taking advain 
mere of 'the distress of the former, and using his 
mm-tgase as an instrument to obtain an uiidne 
mlvantaL^e; and the lessor executing the lease 
on the ‘faith of an agreement, that he was to 
be allowed a certain maintenance out of the 
iiroriertv for himself and family, which lessee 
did not ]>erform, and which it would not have 
been in bis power to have secured on account ot 
riL^ht of creditors. Whether the mere relation of 
niort‘^agor and mortgagee be sufficient to avoid 


A lease srranted to a creditor on a further loan 
of money, ‘at a stipulated rent, to be retained in 
discharge of the debt, is a security in the nature 
of a mortgage, and if the rent be at a fair value, 
which by'“the debtor’s acquiescence for nineteen 
years will be presumed, cannot be set aside. By 
the acquiescence, the debtor is precliided from 
proving the rent to be at an under-value, hut 
a lease" afterwards granted on further loan at the 
old rent, set aside, being on the face of it a traud, 
the creditor to account for the full value of lands 
fi'om the date of the mortgage. Jloruny v. 
rZ/Av/. 1 BallAB. 109. 

An agreement that a mortgagee shall enter 
into the" possession of lands of the mortgagor at 
a fair rent in discharge of the debt will be sup- 
ported in equity, not being against public policy, 
or working a private injury, and is an exception 
to the rule, that a mortgagee in possession must 
account for the full value of lands. Ib. 

A lease at a stipulated rent , the landlord at the 
same time obtaining from the tenant a sum or 
money, two years’ rent, in which the tenant^ is 
secured by another lease of the same date for 
two years, at a nominal rent ; the interest to bo 
retained out of the first gale payable under tne 
other lease. This is not a lease in consideration 
of a loan, as the relation of a debtor and creditor 
did not exist ; and the tenant could not recover 
the money by action ; it is but an advance of 


a icahc rmiij i j i<5 mndo. Ill consideration of a lease, and an 


ipiiere. GvbUns v. Creeds 2 Sch. A Lef. 214 
9B, R. 71. 

A contract between mortgagor and mortgagee 
for n lease to be granted by the former in con- 
sideration of forbearance is usurious. Id. 218. 

Fee farm grant or lease of mortgaged premises 
fr<un mortgagor to mortgagee, at a fixed annual 
iTMit, is among that description of transactions 
at which courts of equity look with great 
jealousy. IlUlof v. Coolie^ 4 Dow, 24 ; Ifi R.R. 1. 

By Debtor to Creditor.]— On the same principle 
that purchasers of reversionary interests and 


rein ux nixv.. v/. 

money is made in consideration of a lease, and an 
available security is given_ for it, the dealing is 
usurious. But where rent is advanced by way ot 
fine or foregift it is not so. Wilton v. Brmcnc, 
1 l^>all&;B.‘l2.5. . 

A lease containing a clause, empowering the 
tenant to retain the rents, till a sum of money 
advanced to the landlord at the time of granting 
the lease was repaid, but for which no sejiarate 
security was given, nor was the advance to pay 
intei’est i—Held, not impeachable on the grounds 
of being a lease connected with a loan. Prior v. 
Bimxdiy-) 1 Ball & B. 27. 
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Kent may be reduced beyond legal interest, by 
way of fine ; yet the transaction not impeach- 
able if not attended by fraud. lAilmj w O'Dim- 
2 Sch. &: Lef. 466. 

Ill order to constitute a loan, it is essential 
that the inone}", with interest, is at all events 
secured to the lender. I h. 

A. seised of the reversion in fee of premises 
which were let to E. for a term of years, at 
15^. Ss. yearly rent, agrees bon^I fide to sell to B. 
the rent reserved by that lease for the residue of 
the term for a sum, the principal and interest of 
which was to be reimbursed to B. in that time by 
the perception of the rent, supposing it punctually 
paid ; and at the same time A., being induced by 
the accommodation offered him by B. in pur- 
chasing the rent, makes a lease for lives renew- 
able for ever to B. of the same premises, and at 
the same rent which E. paid, but not to commence 
or be payable until the expiration of E.’s lease ; 
at which time the premises would be worth 20Z. 
or 221. per annum. This not impeachable as a 
lease coupled with a loan, the first transaction 
being a fair purchase of the rent, and the second, 
though induced by the first, yet not distinguish- 
able from a lease made upon ijayment of a fine. 
Ih. 

A lease granted at the same time with a loan 
of money by lessee to lessor, set aside, although 
the pi'oposal for connecting the loan witli tlie 
lease moved from the lessor. Vmt an under- 
lessee bona fide, and n<it concerned in tlm trans- 
action of the loan, not disturbed. J/oIloi/ v. 
Irwin, 1 Sell. & Lef. 810. 

A beneficial lease grnnte<l at the same time 
with a loan of money by lessee to lessor held 
fraudulent and void, as affording to the lender a 
profit on the money lent beyond legal interest. 
Brmcn v. O' Dea, 1 Sch. & Lef. 115. 

A beneficial lease obtained under the iniiucnce 
of loans of money, made or expected to be made 
by the lessee to the lessor, is a finudulent invasion 
of the Statutes of Usury, and an undue advantage 
taken of the lessor, and therefore void. Drew v. 
Power, 1 Sch. tfc Lef. 182. 

A lease for 991) years, made by mortgagor to 
mortgagee, set aside : the policy of the law upon 
which the Statutes of Usury are founded not 
permitting such a transaction between persons 
standing in the relation of the mortgagor and 
mortgagee, and this, semble, although the lease 
was made at a fair value, ^yehh v. Ihrlw, 2 
Sch. & Lef. CGI ; 9 E. H. 122. 

Who may Avoid.] — Lease obtained by fraud 
may be avoided by })atentee of the land. Pecon 
QUarl) V. ILinlr or Jlunlpu, Cary, 82. 

Clause Permitting Waste — Effect of.] — Where 
the power is unlimited, a clause permitting waste 
does not invalidate the lease. Muaherrij 
Clunnery. LI. «.k G. t. Sugd. 185. But see ^8'. C., 
t. Plunk. 182. 

11. Under-leases. 

Effect of Assignment of Lease on.] — When a 
lessee grants an nnder-lease, reserving a rent 
which is incident to the reversion on the nnder- 
lease, the rent, the reversion, and the benefit of 
the covenants will not pass by a subsequent mere 
assignment of the term, nor imless expressly 
assigned. PjwtJdln. v. J/oive,% 24 L. T. 84<S ; 19 
W. ii. 581. 

Upon an assignment of a lense to a purchaser, 
VOL. VIII. 


the absence of the counterpart of an under-lease 
of a portion of the property comprised in the 
lease, is notice to the purchaser of the title of 
a person holding such counterpart by way of 
equitable mortgage, and if the ymrehaser does 
not inquire, or obtain f)ossession of such counter- 
part, he will be guilty of gross negligence, and 
will, therefore, be postponed to the equitable 
mortgagee. Ih. 

Grant of— Acceptance, how rebutted.]— When 
a parol contract is made for , the grant of an 
under-lease subject to a question of title, posses- 
sion taken with the knowledge and consent of 
the grantor is not of itself a waiver of an 
objection to title by the grantee, but it is only 
evidence of the acceptance of the title,. which 
niav he rebutted by other circumstances. Hyde 
V. Warden. 47 L. J., Ex. 121 ; 8 Ex. D. 72 37 

L. T. 567 ; 26 W. R. 201—0. A. 

Constructive Notice of Provisions of Original 
Lease.]— Upon an agreement to grant an under- 
lease the grantee has constructive notice of the 
])rovisions of the original lease only when lie 
has had a fair opportunity of ascertaining what 
they were. Ih. 

The defendant having agreed to take an assign- 
ment of an nnder-lease from tlie y)laintifi;. foumi 
on examining the lease that it contained a cove- 
nant by tlie plaintiff not to nnder-let without 
the consent of the lessor, the lessor agreeing not 
to withhold his consent from any assignment to 
a respectable and rcs})onsible person : — Held, 
that the fact that the Icss^or’s consent had not 
been obtained at the time of tlie agreement to 
tidvc an assignment was not enough to enable 
the tlefendant to resist a claim for specific 
performance. Ih. 

A party who enters into an agreement for an 
under-lease, without inquiring into the covenants 
of the original lease, has constructive notice of 
all usual covenants in the original lease. Flight 
v. Barton. 8 Myl. &; K. 282. 

But where a party entered into an agreement 
under a lease for an under-lease, and informed 
the lessee of the nature of the business which he 
meant to carry on in the jiremises, and the lessee 
(lid not ai)])rise him that there was a covenant in 
the original lease iirohibiting such business, the 
silence of the lessee was e(iuivalent to a repre- 
sentation that there was no such yirohibitoiy 
covenant. Ih. 

It is the duty of a person contracting for an 
nnder-lease to inform himself of the covenants 
contained in the original lease, and if he enters 
and takes jx^ssession of the ][n'0])erty he will be 
bound bv those covenants. Vonmr v. CoUhafc, 
8 Myl. kK. 288 ; 1 L. J., Ch. 180. 

Where a lessee covenants in an under-lease to* 
observe the covenants of the original lease, it is 
the same as if those covenants had been inserted 
at length in the under-lease. Plqtjottv. Stratton, 
1 Uc G. F. & J. 38 ; 29 L. 8'.,* Ch. 1 ; 6 Jur. 
(N.S.) 129 ; 1 L. T. Ill ; 8 W. R. 18. 

By a contract in 18(>1, A. agreed to grant 
an under-lease to B. of premises, for the residue 
of the term held by A., except the last ten 
days, such under-lease to contain similar clauses 
and covenants to those contained in the originu'i 
lease. In pursuance of this contra(d. an under- 
lease was prepared by the lessor’s solicitor for 
twenty- three years less ten days, and the leasti 
was executed by the lessee, who neither inspected 
the original lease nor employed any professional 
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adviser. In 1877 it was discovered that the' 
original lease had only sixteen years to rim, and 
the under-lease had, ‘by mistake, been made for 
seven years longer than the lessor had power to 
grant. The lessee claimed compensation -Held, 
that the lessee was to blame in not inspecting the 
original lease and ascertaining for himself the 
precise term, and that caveat emptor applied, 
jBedey Y. Besley^ 9 Ch. D. 103 ; 38 L, T. 844 ; 

27 W. E.184. ' 

Mistake as to Lessor’s Title — Compensation,] 
— L., a leaseholder, believing that her term had ! 
thirty years to run, agreed in writing with 0. to 
grant him a lease for twenty-one years, nothing 
being said about compensation for misdescription. 
€. did not investigate the title, but took an under- 
lease for twenty-one years. In the following 
year he discovered that L.’s term had only 
about fourteen years to run, and be claimed 
compensation. L. offered to grant a fresh lease 
for the residue of the term less three days, but 
declined do give compensation. C. thereupon 
brought bis action for rectitication of the lease 
and compensation : — Held, that as llio com- 
pensation was claimed in respect of a defect 
of title which C, might have discovered before 
he took his lease, and there was no contract as to 
compensation, he was not entitled to compensa- 
tion after taking it. Bedcy v. liedey (9 Cli. .D. 
1()3) approved, and held not to he overruled by 
Paimei* v. Johnmn (13 Q. B. D. 351), which 
turned on an express agreement for cora]jensation. 
Cluijtow V. Letch, 41 Ch. D. 103 ; (>1 L. T. 69 ; 
ilT W. E. 663— C. A. 

When determined.] — In 1852, M. having a 
, crown lease of premises, let them to the plaintiff 
for three years from the 24th June by an agree- 
ment, wherein it was stipulated that he should do 
nothing contrary to the covenants and provisions 
in the lease from the crown. After the three 
years had passed, the plaintiff* continued to 
occupy the premises as tenant from year to year, 
paying an annual rent from every 24th June. 

' In" September, 1869, M. assigned his interest in 
the crown lease to 0., and subsequently gave 
notice to the plaintiff to pay his rent to C.. fiom 
ilichaelmas, 1869. This the plaintiff* accordingly 
did, not receiving any notice to quit. In June, 
1870, he was informed by the solicitors of 0., 
that, as the interest of the latter under M.’s 
assignment expired in October, C. could not 
after that time treat the plaintiff as liis tenant. 
The crown lease to M. cxpiicd on the 10th 
October, 1870, and in 1866 C. agreed with the 
crown for a new lease of the premises at the 
expiration of the old one. Both these facts were 
known to the plaintiff. A nev/ lease was grante(l 
to C. by the entwn when the former lease lapsed, 
and he having sub-let the premi.ses to the defen- 
dants, they evicted the plaintiff in 1870 : — Held, 
that the plaintiff’s tenancy terminated when the 
crown lease to M. ran out, and that the defendants 
were entitled to possession of the premises. WcUtr 
V. Spiers, 26 Ij. T. 866 ; 20 W. E. 772, 

Bight to inspect Lessee’s Title.] — On the 
grant of a sub-lcasc by a lessee, the intending 
sub-lessee has a light to inspect the lessee’s 
lease. Godimf v. Woolf, [1893] 1 Q, B. 39: 
h E. 81 ; 68 L.‘ T. 89 ; 41 W. E. 106. 


■Waste.] — The court will restrain waste in an 
under-lessee at the suit of the ground landlord. 
Farrant v. Lorel, 3 Atk. 723, 



■TENANT— Ldascs. 

1'2. Eectifioation. 

Mistake— Must he Common to both Parties,] — 

To justify the court in reforming an executed 
deed, it must appear that there has been a 
mistake common to both the contracting parties, 
and that the agreomeiifc has been carried into 
effect by the deed in a manner contrary to the 
intention of both. MnrrayY. Parhtr, 19 Beav. 305. 

— ^ As to Quantity of Land Demised.] — A 

lease which contained a larger quantity of land 
than was intended to be demised, was decreed to 
be rectified as to the overplus. 3Lo)‘tiuu‘r v. 
Shortall, 2 Dr. & War. 363 ; 1 Con. & L. 417. 

As to Parcels.] — Where there has been a 

mistake in the parcels contained in an executed 
lease, although it may be a mistake by the plain- 
tiff only, the^ court will order the annulment ^or, 
at the option of the defendant, the rectification 
of the lease. I-^agct v. ^lardiall, 51 L. T. 251. 

As to Land-Tax.]— By an agreement in 

writing, A. agreed to take an under-lease from 
B., at a rent of 340^., A. “paying all taxes, land- 
tax, and insurance.” A lease was granted, 
reserving the rent of 340Z. stated to include the 
land-ta£ It had, however, been redeemed by 
the superior landlord. The lessee having refused 
to ])ay the amount of the land-tax redeemed, the 
lease was ordered to be reformed by making him 
liable for the land-tax though redeemed : — Held, 
also, that parol evidence was admissible to 
explain the meaning oE the parties by “land- 
tax.” V. Prt supra. 

As to Bent— Mistake by One Side only.]— 

A. signed an agreement to take from B. a lease 
of a iioiise, at the rent of 230Z., and on the terms 
of a lease/ on which the agreement was written, 
which erroneously stated the rental to be 130^. 
A lease was afterwartls executed, in which the 
rent was erroneously stated to be 1 30/. The error 
on the part of the lessor was proved, and the court 
considered that the lessee must have perceived 
the discrepancy between the amount of rent 
previously stated by B. and specified in the 
HgrecmeTit, and that reserved by the lease : — ' 
Held, that B. was not entitled to have the lease 
reformed, but that the proper relief was to give 
the lessee the option of taking the reforaied lease 
or of rejecting it, paying, in the latter case, a 
rental for the ])ast occupation, and a mortgage 
on the lease created by such lessee. Gavvard v. 
Fnnihel, 80 Beav. 445 ; 31 L. J.. Ch. 604 ; 8 Jur. 
(N.S.) 985. 

After negotiations for a lease of certain pre- 
mises had been for some time pending, E., who 
was acting in the matter on belmlf of G., the 
iritcrulirig lessor, wrote a letter to M., the intend- 
ing lessee, otfei’ing a lease at a rent of 33/. 10.?. 
3 'eai’ly, which was immediatel.y accepted in 
writing by M., and a lease at that rent was 
afterwards pre})are(l and executed hj G. and M. 
G. afterwards brought an action in the county 
court to have the agreeineiit and lease rectified 
by inserting 53Z. 10, v. as the yearly" rent, or in the 
alternative that the agreement and lease might 
be cancelled : — Held, that the sum of 33/. lOiv 
had been inserted by mistake in E.’s offer, and in 
the subsequently prepared lease, and that the 
offer had been accepted and the lease taken by 
M. with knowledge of the mistake ; and therefore 
the Goni't, while holding that it was not a case for 
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reformation of the contract, directed the lease 
and the agreement to be delivered up to be 
cancelled. Oirnv. JiPCa7‘thy;i3 L. E. Ir. 804. 

As to Machinery —-Lease by Infant pre- 
pared by Master.] — Where a lease beneficial to 
an. infant was prepared by the master, and 
deliberately entered into and executed by the 
lessees (one of whom was a guardian of the 
infant), -a bill by the lessees, praying that the 
lease might be rectified, by excluding machinery 
and other things from it which it was alleged did 
not belong to the infant at the date of the lease, 
was dismissed with costs. SmUm v. Stamland, 
4 Cliff. (U ; 9 Jur. (n.s.) 69 ; 7 L. T. 847. 

— ~ As to Lessor’s Name.] — Leases of cor- 
poration wherein their names are mistaken by 
themselves holpen in chancery. Cary, 81. 

13. Cancellation and Delivery up op. 

Cancellation,] — Cancelling a lease by the 
mutual consent of both parties does not destroy 
the estate ^vested in the lessee, and the lessor 
may therefore maintain an action on the demise 
for the recovery of the rent. Ward {Lord) v. 
Lumlcy, 5 H. & N. 87 ; 29 L. J., Ex. 822 ; 1 L. T. 
376 ; 8 W. E. 184. 

A declaration on a demise, for rent, stated 
that the plaintiff by deed demised to the defen- 
dmit certain premises. Plea, that tlie plaintiff 
did not by deed demise the premises. Since the 
rent became due the deed was cancelled by the 
mutual consent of both parties : — Held, that the 
cancelled deed was evidence in |.>roof of the 
issue. S. 5 PL & N. 656 ; 29 L. J., Ex. 322 ; 
2 L. T. 158 8 W. E. 184. 

Delivering up.]— A. being lessee of premises 
under a lease for twenty-one years, determinable 
at the end of seven or fourteen years, gave notice 
to quit at the end of seven years, but did not 
yield up pqssession pursuant to such notice. 
Disputes having arisen, A. gave C., who was 
entitled to the residue of the term, an under- 
taking that, in consideration of his granting a 
new lease to B., he would " deliver up to C. the 
said lease ” : — Held, that the delivery of the lease 
to C. with the seal cut off, was a breach of the 
'uiidertaldng, althougli the seal was also delive]-ed 
nfc the same time, lliehardson v. Barnes^ 4 Ex. 
128 ; IS L. J , Ex 468 

Trover does not he by a lessor against a lessee 
to obtain possession of the indeiiture of lease, 
upon the expii ition ot the term by forfeiture, or 
-otherwise. Ball ^ Ball,'^ Scott" (N.B.) 577 ; 3 
Man. A G. 242. 

A lessor who has determined the term hy 
re-entry for breach of covenant has no title to 
the lease as against the lessee. Blworthy v. 
Bandford^ 3 H. C. 330; 34 L. J., Plx. 42 *; 10 
L. T.‘ 654 ; 12 W. E. 1008. 

Presumption that Lease bas been 

Lost.] — An expired lease may be presumed to 
have been destroyed, whejo reasonable diligence 
bas been, unsuccessfully used to secure its pro- 
duction. JDoe d, Mantoa v. Af/Wui, 2 M. Scott, 
107; 9 Bing. 41 ; 1 L. J., C. P. 152. 

The production of the counterpart of an old 
lease, coupled with evidence of the payment of 
rent to the lessee by his under-tenants for a 
number of years, is sutlicient evidence of the 
.lessee’s interest under such lease. Ih, 


Mistake as to Bent.]— See Gun v. JPCartJuj. 
col. 869. 

14. Stamps on Leases.— Eevbnue. 

15. By Way OP Estoppel. 

The doctrine of estoppel between landlord 
and tenant is founded upon the principle that 
a lessee, having accepted a lease, may not plead 
to the action of his lessor nil habuit in tene- 
raentis. Zanyford v. Selmes^ 3 Kay & J. 220 ; 
3 Jur. (N.s.) 859. 

But a lessee may plead to .such an action, that 
the lessor had an interest at the date of the 
lease, but that such interest had determined 
before the alleged cause of action arose. 11. 

Therefore, if a termor affects to grant a lease 
for a term exceeding his own term in diiration, 
and to reserve an annual rent, that would 
opei'ate as an assignment of his term, and there 
would be no estoppel between him and the 
})erson to whom he made such assignment ; and 
accordingly, it would be doubtful whether the 
assignor would have any remedies for recovering 
the rent. Ih. 

If any estate or interest passes from a lessor, 
or his real title is shewn upon the face of the 
lease, there can be no estoppel. Cuthhertmn v. 
Irrl/u/. 6 H. A N. 135 : 29 L. J., Ex. 485 : 6 Jur. 
(N.s.) 1211 : 3 L. T. 335 ; 8 W. E. 704— Ex. Ch. 

If a lessor has no title, and the lessee is 
evicted by title paramount, he may plead that 
as a defence to an action by the lessor. Ib. 

But so long as a lessee continues in possession 
under the lease, he cannot set up aipy defence 
founded upon the fact that the lessor nil habuit 
in. teiiementis ; and upon the execution, of the 
lease there is, in contemplation of law, created 
in the lessor a reversion in fee simple by estoppel, 
whicli passes by descent to his heir, and by pur- 
chase to his assignee or devisee, who may sue on 
the covenants in the lease. Ib. 

An assignee of the reversion may establish 
Ms title against the lessee by way eff estoppel, 

D. granted to A. a lease of premises for 
twenty-one ^ years from the 29th September, 
1854, ‘‘ subject, nevertheless, to an indenture of 
lease, bearing date the 19th October, 1847, and 
made between D. of the first j)art, J. D. and 
B. D. of the second part, and K. of the third 
})art, whereby the premises were demised to K. 
for a term of twenty-one years, determinable 
and subject to the covenants and agreements 
therein mentioned.” A. having paid rent under 
his lease : — Held, in an ejectment for breaches 
of covenant, that A. was estopped from setting 
np the prior lease. IJiibr v. AMy, 7 H. k N. 
6U0 ; 31 L. J., Ex. 168 ; 8 Jur. (N.S.) 236 : 10 
W. E. 273. 

Where a person, having possession of land 
under a good title, became tenant, and paid rent 
to a stranger : — Held, that he was not estopped 
affer his tenancy liad determined, and liefore he 
had given up })ossession, from setting up his own 
}:)riDr title in an ejectment by his lessor. Arri~ 
dental Death Itmminec Vo, v. Maekenzie, 5 L. T, 
20 ; 9 W. E. 783. 

The rule by which a tenant is estopped from 
denying the title of the landlord, who let him 
into possession, is applicable in an action of 
trespass as well as in ejectment. Delaney v. 
Fax, 2 0. B. CN.S,) 768 ; 26 L. J., 0. V. 248, 

28—2 
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PaymeBt by a tenant of rent to a person other ' 
than ^ the person who let him into possession, 
under a threat of expulsion, does not amount 
to a constructive eviction so as to ajSect the 
estoppel. lb, 

A declaration by the devisee of the reversion 
against the lessee, alleged that the reversion of 
and in the demised premises belonged to the 
lessor and his heirs. A plea, that the reversion 
of and in the premises did not belong to the 
lessor and his heirs is a good plea, as traversing 
a material allegation in the declaration. Wtdd 
V. 11 Ex. 816 ; 25 L. J., Ex. 214;. 

Affirmed, 1 H. & N. 568 ; 26 L. J., Ex. 112 ; 3 
Jur. (K.S.) 91 ; 5 W. R. 113— Ex. Oh. 

A replication by way of estoppel, that the 
lease was an indenture executed by the lessee, 
and that he entered and enjoyed the premises 
by virtue of the indenture; that it did not 
appear by the indenture that the lessor was 
not seised in fee, or that he had any estate or 
interest other than a fee simple, nor did the 
indenture contain anything to shew that the 
reversion did not belong to the lessor and his 
heirs, is bad, since the lessor might have had a 
term of years, or an estate for life, or pur antre 
vie. Ib, 

By a deed made in 1840, S., in contemplation 
of his marriage, conveyed real estates to trustees 
to his own use until the marriage ; and after the 
marriage, to the trustees, their executors, admini- 
strators and assigns, for a term of 500 years, 
without iinpeachinent of waste, upon certain 
trusts, and immediately after the expiration, or 
sooner determination thereof, and in the mean- 
time subject thereto, to the use of S. for life, 
without impeachment of waste, with remainder 
to other uses. It was also provided by the deed, 
that it should be lawful for S. during his life, 
from time to time, by deed either referring to or 
not referring to the power, to demise the estates 
for any term not exceeding twenty-one years, 
so that there should be reserved the best or most 
improved yearly rent, to be incident to the 
immediate reversion of the hereditaments so 
demised, that could be obtained for the same, 

. and so that the lessee w'as not by any danse 
therein to be contained made dispunishable for 
waste, or exempted from punishment for com- 
mitting waste. The marriage took place, and S. 
afterwards, by deed, leased the premises to the 
defeiidant for twelve years. By the lease, which 
did not refer to the deed of settlement, the rent 
was reserved to S., his heirs and assigns ; and it 
contained a covenant by the lessee to repair a 
blacksmith's shop, and all the glass and leadwork 
of the windows of the massnages, and all doors, 
tiie lessee being allowed sufficient bricks and 
timber for the repairs, and to yield up the pre- 
mi.ses so repaired at the end of the term to S., his 
heirs or assigns ; there was also a covenant by S. 
that he would repair, except those repairs cove- 
nanted to be made by the defendant. S. died 
before the expiration of the term ; — Held, that' 
the lease was not in ])ursuance of the power, and 
void as between the trustees and the lessee ; but 
tluit such a lease is good by way of esto])pel 
between tite parties to it, and, eonsequently, S. 
might have maintained an action upon it against 
tile lessee for a breach of covenant by the lessee. 
Yellowhj V. Gower, 11 Ex. 274 ; 24 L, J., Ex. 
289, 

As against Receiver,] — In replevin a defen- 


arrear fi’om the plaintiff, under a demise from 
W. ; on the production of the lease under which 
the plaintiff held, W. was described as a receiver 
appointed by the Court of Chancery, and the rent 
was made payable to him or any future receiver : 
— Held, that W. was entitled to distrain for rent 
in aiTcar. and that the ])laintif; was estopped by 
his own deed from pleading non tenuit. Bfuirer 
V. 12 Moore, 34; 4 Bing. 2; 5- L. J., 

C, P. 3 ; 29 B. R. 740. 

An attornment by a tenant to a receiver 
appointed by the Court of Cliancery to colle(;t 
the rents, and payment of rent to such receiver, 
create a tenancy by estoppel between the 
tenant and the receiver, but do not enure to 
enable the person w’ho is f oniid ultimately to 
have the legal title to treat the tenant as his 
tenant, and to distrain for rent. Eeans v. 
Mathias, 7 El. & Bl. 590 ; 26 L, J., Q. B. 309 ; 3 
Jnr. (N.s.) 793. 

And see cases, post, N. 1. 


16. Othek Matters relating to. 

Entry of Lessee.] — Entry is not necessary to 
the vesting of a term of years in the lessee ; but 
for the purpose of maintaining an action of 
trespass the lessee must enter, since that action 
is founded on actual possession. Harrison v. 
Blacldmrn, 17 C. B. (N.s.) 678 ; 34 L. J., G. P. 
109 ; 10 Jnr. (N.S.) 1131 ; 11 L. T. 454 ; 13 W. E. 
135. 

A., in 1819, demised lands to B. for 100 years,, 
and subject thereto, he, in 1820, demised for 
200 years to G., who entered. In 1822 I),, 
recovered judgment against A,, and issued an. 
elegit, under which the lands were delivered in 
execution : — Held, that C. was entitled to the? 
possession as against H., and might maintain, 
trespass against him, it not appearing that B. 
had entered under the demise to him, Chatfield' 
V. Parlter, 2 M. A: Ry. 540 ; 8 B. & C. 543 ; T 
L. J. (o.S.) K. B. 13. 

Premiums on Interest in Land — Lien.] — A 

lease is a sale pro tanto, and a premium reserved 
on a lease is in the nature of purchase-money, 
for which, if unpaid, there is a lien on the land ; 
and consequently, unpaid premium is an interest 
in land within 9 Geo. 2, c. 36, s. 3. Shejrheard' 
V. BeefJiam, 46 L. J., Ch. 763 ; 6 Ch. 15. 597 ;; 
36 L. T. 909 ; 25 W. R. 764. 

Incorporation of Prior Lease.] — The said lease 
of 1843 referred to a prior lease of the same 
mines granted by the testator in 1829, and pin*' 
ported to grant such or the like liberties, powers,: 
authorities, and privileges thereby granted, and 
all other liberties, &c., necessary for working" 
the mines, except as in the said lease of 1829 
was excepted. The lease of 1829 excepted 
certain minerals fi'om the demise, and contained, 
covenants by the lessees not to remove the. 
pillars of the mines without the consent of the- 
testator, his heirs or assigns: — Held, that the 
lease of 1843 incorporated the provisions in the 
lease of 1829 against the .removal of the pillars,. 
Mostyn v. LaMeaster, 51 L. J., Ch. 696 ; 46 L. T. 
648 ;■ 31 W. B. 3. 

Proof of Terms of Holding.]— Where a teiiaiit 
was to hold land according to certain rules in. 
writing, under which a former tenant held, but 
the length of his term was agreed on orally : — 
<kLnt made cogiiisaiice as'^hailiff of W. for rent in ! Held, that, to shew the expiration of the term,. 
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it was not necessary to produce the rules. . Hey 
V. Moorlioum, 6 Bing. (N.C.) 52 : 8 Bcott, loO’: 
y L. J., C. P. 113. ” 

In an action to recoyer back a sum alleged to 
have been overpaid by a tenant to his larnllord, 
upon a settlement between them in relation to 
a distress for arrears of rent, it appeared that 
the defendant held the premises nnder a lease 
from Michaelmas, 1S32 : — Held, that a memo- 
randum written in the margin of the drafe of I 
the lease whereby the tenant engaged to pay rent j 
for the preceding half-quarter, was admissible 
for the purpose of negativing the claim. Cowne 
V. Garment, 1 Scott, 275 ; 1 Bing. (N.C.) 318. 

In. an action for breach of an agreement 
between, a tenant of S. and the plaintiff, that the 
tenant should deliver to the plaintiff the farm 
occupied by the former, “ upon the terms and 
conditions of the agreemeiitunder which the said 
tenant held of S.,” it is not necessary to produce 
at the trial the lease by S. WalUr v. Littell, 11 
C. B. (N.S.) 369 : 31 L. J., C. P. 100 ; 8 Jur. (N.S.) 
745 ; 5 L. T. 489 ; 10 AV. E. 192. 

AVhere a lessee, after the expiration of his lease, 
remains in possession and pays rent, it is a ques- 
tion for the jury upon what terms his tenancy 
continues. OaJdey v. Moneh, 4 H. & C. 251*; 
35 L. J., Ex. 87 ; L. E. 1 Ex. 159 ; 12 Jur. (N.S.) 
213 ; 14 L. I\ 20 14 AV. E. 406— Ex. Ch. 

A tenant for life granted a lease containing a 
covenant that he would, at the expiration of the 
term, pay and allow the lessee, a nurseryman, for 
all fruit trees and shrubs then on the premises 
which had been planted by him. At the expii-a- 
tion of the lease the lessee continued in possession, 
and paid rent, and upon the death of the temrnt 
for life he paid the same rent to the remainder- 
man, who was not aware of the covenant in the 
lease : — Held, that there was no evidence for the 
jury that the tenanc}^ continued upon the terms 
of the lease, so as to bind the remainderman by 
the covenant. Ih. 

A lessor of a terra of years created by a writing 
not under seal, containing a particular contract of 
tenancy, conveyed the freehold to the plaintiff. 
The defendant afterwards and during the term 
paid rent to the plaintiff, and otherwise admitted, 
him to be his landloi’d on the terms of the original 
demise: — Held, though the term of years first 
created was still unexpired, that there was 
evidence for the juiy in support of the demise 
stated ; and that, on their verdict of such a 
demise, the i)laintiff had a right of action for the 
non-observance of such ])articular contract of 
tenanev. Mn/d(/e,s‘ v. Leic}.\\ 3 Q. B. 6U3 : 2 
a. iz 1). 763 ; 'll L. J,, Q. B. 268. 

See aha post, I. 1, 

Heir of Lessor estopped from disputing Execu- 
tion.] — An heir-at-law producing a lease graiitofl 
by an ancestor, under whom he claims, althougli 
it is to be used as evidence against his right, is 
estopped from disputing the due execution of the 
instrument. JJoe d. Tut dale v. Ilemmhaf, 2 
Oar. A: B. 462. 


Costs of Preparation of Lease.] 
TOR. 


-See SoLTCi- 


E. TENAHCIKS EEOAl YEAE TO YEAU. 
1.' Hot? CtllEATED. 

What is,]— A hunllord agreed to let, and a 
tenant to take, an office from the 29th of Hep- 
tember, 1869, at the yearly rent of 20/., payable 


quarterly" in advance. The agreement alluded 
more than once to the term therel.)y created, and 
provided that in case the term should be deter- 
mined otherwise than by efSuxioii of time or l:)y 
legal notice, then the tenant should pay to the 
landlord 5Z., equivalent to one quarter’s rent, as 
and by way of liquidated and ascertained 
damages, and to be recoverable as such by the 
landlord. The tenant without any notice gave 
up possession of the premises before the 29th 
September, 1870, having paid in advance all rent 
for the year ending on that clay Held, that 
the terms of the agreement created a yearly 
tenancy, and that the landlord was entitled to 
recover hi: from the tenant for the rent due on 
the 29th September in advance. Florenee v. 
liolmmn, 24 L. T. 705. 

AAh being entitled to a leasehold interest, the 
term of which expired on 2r)t]x December, 1881, 
agreed in writing to let the some to K. at the 
yearly rental of 36/., and agreed not to give K. 
notice to quit so long as lie continued to pay the 
rent A i iilway company agreed to purchase 
at the pi ice of 470/. this interest, described as 
the iiiteiest which K. held of AY. for any term 
at tciunit ^ (iption, l;»ut not beyond the term and 
interest ot AY. in the iiremises wliich te.rm will 
expire on the 25th Decemher, 1881. The railway 
company subsequently objected that tins was 
only a tenancy from year to year Held, that 
it was a tenancy for the remainder of the term, 
but that even if it were not the company was 
bound by their agreement. JGny, In re, 
London if//., JLr parte, L. E. lii Eq. 521 ; 29 
L. T. 288 ;'21 W, E. 881. 

By a written insti-iiment, not under seal, and 
dated the 28th of February, 1872, AY. purported 
to demise a messuage to the defendant, as tenant 
from yea,r to year, for so long as he should keep 
tlie rent jiaid, am I as AA^. should have “power to 
let the premises” ; the defendant entered and 
})aid rent quai’terly Held, tliat the only estate 
vested in tlie defendant was a tenancy from 
year to year. Wood v. Beard, 46 L. J., Q, B. 
100 ; 2 Ex. 1). 30 ; 35 L. T. 866. 

By an agreement under seal the premises in 
dispute were let for the term of oi.i.e year, at a 
yearlj" leiit, payable quarterly ; and it was, 
agreed tliat the lessee might determine the 
I tenancy at the expiration of the term of one 
' \’ear by giving to the lessor three months’ 

, previous notice in writing, and that the lessee 
I might continue tenant after the expiration of 
I the term, on punctual payment of the rent, free 
! from disturbance or eviction by the lessor as 
'long as the rent was jninctually paid: — Held, 

; tlijit the estate created by the instrument ami 
I the payment of the rent was a tenancy from 
; year to year, ami that a clause declaring that 
j such a tenancy was not to be determinable by a 
! notice to ([uit was inconsistent with and repug- 
; nant to the nature (tf such estate ; and that the 
; lessor, who had served a notice to quit, was 
'entitled to recover. Jlohne,^ v. JJaii, Ir. E. 8 
; C. L. 237). 

A. agreed to let, and lb agree<l to hire, a piece 
of land, containing alxuit fifteen ncres, at an 
annual surface rent. : B. to use tlie land for the 
I [)iii-pose of making ladeks, and to pay A. 3,s*. [>er 
I l,()()ij (Hi the (piaufity maile ; the tpumtity made 
I to be not less than •1,0C)0,()6U aamnally ; the ground 
I not to be cxcavatcil beyond the depth of eight 
; feet without the pei’missiuu of A. in writing. A 
1 portion of the laiul being required by a railway 
j company, B.’s claim for compensation in respect 
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of his estate aDcl interest in the land so required, on( 
and fov deterioration to the residue, was referred bu 
to arbitration. The umpire found that the ye< 
interest {>f B, tine ler thts agreement was that of or 
merely a tenant from year to year ; _ana he ot 
assessed the compensation upon that basis ye 
Held, that the construetion put by the 
unon the agreement was correct ; and that re 
evidence tending to shew that by the custom o a 

the briclcmalcmg t»de brick land never hired re 
from year to year was properly re;iected. btroud, ei 
iL re S d. B. 502 ; 19 L. J., C. P. 117, ^ f 

An agreement dated the 19th April, 1841, by b< 
which part of a dwelling-house was let, stipulated b< 
for ‘‘the yearly rent of 42Z., payable quarterh^ the as 
first payment of 7L 13.s*. 6^., to be niade on the y 
24th June next, being the proportion ot rent n 
from the 19th April, 1841, to that date. And, n 
further, that the tenant should hold and en]oy t. 
the possession ‘‘ until one of the parties should 1( 
give to the other six calendar months’ notice in p 
Writin*'’ to quit at the expiration of any such v 
jjotice’’ Held, that a yearly tenancy was not t 
created, and that a six months’ notice to quit t 
expiring on the 5th December, was a snmcient i 
notice to put an end to the tenancy. <\. K'nig t 
V.' Grafttm, 21 L. J., Q. B. 27(; : 16 Jur. S38. I 
PI. and 11., by indenture of Jebruary, IbOo, f 
granted and leased premises unto and to the use i‘ 
of J. H., his heirs, executors, administrators, and c 
assigns for ever, yielding and paying therefoi i 
a vearlv rent. l?rbviso for re-entry on nonpay- ] 
inent of rent. Covenant by J. PI. for payment 
of the rent, for roipairs and for insurance : — 
Held, that in the absence of proof that the pre- ; 
mises were, at the date of the instrument, in the 
ot',cu})ation of tenants, and the expressed inten- 
tion of the parties precluding the presumption 
of livery of seisin, the instrinnent could not 
operate as a conveyance of the fee subject to a 
rent-charge, but only to create a tenancy from 
year to year. Dec d. lioherton v. Gardiner, 12 
C. B. 819 ; 21 L. J., C. P. 222. 

A. agreed to let, and P>. to take, a cottage for 
three months from 29th December, at a yearly 
rent of 1S7., the tirst monthly payment to be 
made 2r)th January, free from all taxes, which 
were to be paid by the tenant, and allowetl out 
of the rent. Three months’ notice to quit from 
either party to he sufficient. B. occupied for 
eighteen months Held, a tenancy from year to 
year, so as to give the tenant a settlement under 
i> Geo. 4, c. 57, s. 2. ^\' Ulead rn Oteraeera v. Pad- 

dinffitm Oreraeers, 8 B. & S. 598 ; 82 L. J., 
M.'C. 169; 9 Jiin (?r.S.) 874; 7 L. T. 784; 11 
W. K. 425, 

A renting of a tenement for an indefinite period, 
and an occupation for a year, constitute a tenancy 
for a vear, lieij. v. St. Giles, CripjUeqate, 4 
B. A H. 569 ; 88 L. J., M. C. 8 ; 10 Jur. (N.S.) 
265; 9 L. T. 411 ; 12W. K 12.5. 

By articles of agreement under seal, the plaintifi: 
covenanted with E. that he would from time to 
time, when and so soon as he should have erected I 
and covered in one or more of the messuages 
agreed to be built by him upon land therein 
descrihal and agreed to be <Iemised by indenture, 
demise and lease unto E., his e.xecutoTS, adminis- 
trators, or assigns, the whole or such part or 
parts whereon one or more of the messuages or 
tenements shoiihl have been built, for ninety- 
eight years from the 29th of Beptember then last 
(1852), at a certain yearly rent payable quarterly, 
the rents to be so apportioned that the yearly rent 
to 1)6 reserved on any such lease should not exceed 


one-sixth of the yearly value of the laud and 
buildings demised, with a proviso that it the 
yearly rent or rents to be reserved upon the lease 
or leases to be granted of any part or pai’ts only 
of the land should amount to or make up the tuli 

, yearly rent reserved, the remainder of the land, 

i when built upon, should be demised at the yearly 
rent of a peppercorn only. The mdieles canitm 
a covenant by E. with the plaintiffi to pay the 
rent agreed to he reserved, and to pay rates, to 
erect the messuages, and also a covenant that 
until the land and the buildings erected shouid 
be leased in execution of the covenant in that 
behalf, E., his executors, administrators, or 
assigns, would pay for the same the several 
yearly rents stipulated or agreed to he reserved 
. in the leases to be granted to such persons, and 
in such manner and propoi'tions and at such 
• times as the same would be payable in case such 
[ leases were actually granted. There was also a 
L proviso for re-entry by the plaintifi, in case the 
I whole or any part of the yearly rent or rents 
b thereby or by the leases to be granted should he 
t behind or uiqiaid for twenty-one days. In 18o4, 
t E. assigned all his interest in the agreement to 
7 the defendant, who thereupon entered and occu- 
pied the land, erected certain buildings thereon, 

I, and paid the stipulated yearly sums, and then 
e assigned to B. ; — Held, that neither E. noi the 

I defendant acquired any estate in the premises 
r under the building agreement, nor was any 

tenancy from year to year created thereby, or 
t by the occupation of the land, and payment of 
- the stiinilated rents. Camden (J}Iar(ii(is') v. Bat- 
i- terlmry, 5 C. B. (N.S.) 808 ; 28 ’ 

le 5 Jur. Vn.S.) 627. Affirmed, 7 C. B. (N.S.) 864 ; 

1- 28 L. J., C. r. 885 ; 5 Jnr. (N.S.) 1405 ; 7 W. B. 
n 616 — Ex. Gh. 

:,t In December, 1819, the testator’s father was 
a tenant of a farm belonging to the plaintiff until 
ill the following Lady-dajx The plaintiff’s steward, 

.2 in the month of December, proposed to let the 
farm, and read from a printed paper the terms of 
ir letting. The testator was present, and assented 
Ly to those terms, agreeing to succeed his father at 
le Ijiidy-day, but no writing was signed. _ He did 
‘h theii enter, and continued tenant till his death, 
Lit since which his executors occupied and paid rent, 
m At the foot of the printed paper of terms was 
or written a memorandum, not signed ^ by either 
to party, but by the attorney of the plaintiff, who 
er was present at the time_ of the letting. This 
d- memorandum commenced in the following terms : 

J. , “ A. B., as agent, of the plaintiff, agreed to let, 

II and C. D. agreed to take,” and went on to state 
the farm, I'ent, and when payable ; that the term 

)d, was for one year certain from Lady-day qiext, 
cy and so from jmar to year, until a due notice to 
*4 quit was given -Held, that this agreement, 
3.) followed by entry and payment of rent, created 
a tenancy, upon the terms contained in the 
iff printed paper and memorandum, and that tliey 
to might he referred to by the attorney, as shewing 
ed what the terms of the demise were. Boltmi 
!;es (^Lord} v. Tomlin, 1 N. & P. 247 : 5 A. A E. 856 ; 
an 2 H. <Sc W. 868 : 6 L. J., K. B. 45. 
re, The defendant, being in possession, under a 
is- lease for fourteen years, assigned it, by way of 
or mortgage, to the plaintiff, and then committed 
or a forfeiture, for which the lessor brought eject- 
by- ment. It was then agreed, at a inectiiig of all 
ast the parties, that judgment should bo signed in 
■ly, the ejectment, that the lessor should grant a 
mt new iease to the plaintiff, and that the plaintiff 
icd shoukl grant an under-lease to the defendant. 
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The new lease was accordingly granted to the sisting on the 9th of June, 1877, when I. died, 
plaintiff, who then delivered the defendant the The defendant continued in occupation, ancl 
key, saying, “ Go on as usual, pay the money” tilled the land in that and the following year, 
(due on mortgage), “ and when you have done He had interview's wdth the plaintifi: after I.’s 
so you shall have an under-lease” ; no rent was death, but no reference was made by either party 
ever paid : — Held, that this did not constitute to any new tenancy. No rent w- as demanded or 
the defendant a tenant from year to year. I)/>e paidj_ but the plaintiff did not intimate any 
d. Ilogers v. PuUen^ 3 Scott, 271 : 2 Bing, (n.g.) intention to dispossess the defendant, or do any 
749 ; 2 Hodges, 39 ; 5 L. J., C. P. 229. act either recognising or repudiating a tenancy 

A. let land to B. on a tenancy from year to until some time in 1878, which w'as not more 
year, which B. continued to hold for several particularly fixed by the evidence, when the 
years after A.’s title had determined, pajdng rent defendant tendered the amount of rent which 
to A., and he at length gave up possession on a wrould have been then paj’-able by him under the 
notice to quit from A. Subsequently to the terms of bis former tenancy, if continuing : the 
determination of A.’s title, but before B. had plaintiff then refused to accept such rent, 
given up possession, B. under-let to G. C. paid demanded possession on the 31st December, 1878, 
rent to B. as long as B. continued to hold, but and. without serving notice to quit, commenced, 
paid no rent to any one subsequently. In an on the 28th January, 1879, an action to recover 
ejectment by A. against C., after B. had given possession : — Hekh that' there was eyidence 
up possession : — Held, that it might be presumed, proper to be submitted to the jury of an adop- 
as a matter of fact, that a new tenancy, from year tion by the plaintiff’ of the pre-existing yearly 
to year, had been commenced by B. after A.’s tenancy in the defendant. JDoe d. Cates v. 
title had ceased, and that 0. therefore could not Somerville (6 B. & C. 126) follow^ed. O'Keefe v. 
dispute A.’s title. L. f K. IP. Ka. v. TP?#, Wals//, 8 L. 11. Ir. 184— C. A. 

36 L. J., C. P. 245 ; L. E. 2 C. P. 553. 

An agreement for the holding of certain Evidence as to,] — In ejectment the plaintiff 
quarries providetl that the rent should bo 50/. a proved that S. was the tenant of the ])rGlnl^e 3 
year ; that the tenant wus to work the whole of wdien he became the owmer, andhad paid rent to 
the stone, but not to employ more than a given him for many years ; that she was succeeded by 
number of men; that the rent wus not to be PL; that N. succeeded H. and paid rent. At the . 
advanced ; and that that agreement wus to have beginning of September. 1858, the defendant and 
the effect of creating a new' yearly tenancy N. severally asked the plaintiff; if he w'oiild accept 
betw'een the parties. It w'oiild, in fact, take five the defendant as tenant. On each occasion the 
years to work out the stone with the limited plaintiff said he w'ould. On the 7th of September 
number of men Pleld, that this created only a the defendant took possession, and in October of 
tenancy determinable by notice to quit at the the same year paid the rent to Michaelmas, 1858, 
end of the first year. Moe cL Shine v. JFatsem, for wdiich the plaintiff gave a receipt. The 
8 Ij. J. (O.S.) K. B. 12. plaintiff received the rent at Christmas, 1858, 

and gave a receipt for it to the defendant. In 

Intention to create Tenancy.] In order to yiai-ch, 1859, the plaintiff gave to the defendant 
create a tenancy from year to year, there must notice to (|uit at Michaelmas, or otherwise at the 
be some circumstances to shew an intention to do the year of the tenancy w'hich should 

so, such as payment of rent quarterly, or some half-year from that notice. On the 

other aliquot part ^ot a year. iOe d.. Hull r. December, IS.o'.l, the plaintiff’s agent 

^ nod, 14 M. W . 682 ; 15 L. J., Lx. 41 ; 9 Jur. ge^-yed a notice on the defendant to quit at Mid- 

summer. The defendant said the plaintiff might 

Tenant at Will at Yearly Eent.]-A tenant at i I'?. 


, T X • 4 1 i! X fixtures and goodwill : — Held, that it w'as a ques- 

will, at a yearly rent, is a tenay Dorn year to j ^ ^ j - 1 . , 

yew Pupoy. (farlaM, i\. k C. m ; li) H3., commenced, that there was 

XjX. -Lq. 16. evidence of a tenancy ending at Michaelmas, and 

Effect of.] — A tenant from year to year has a it wus a misdirection to w'ithdraw' from the 
lease for a year certain, with a grow'ing interest facts, except the condiict of the 

during eveiy year thereafter, springing out of the tlefendant when the notice to quit at Midsummer 
original contract and parcel of it. "Cattley v. was served on him U ^#/^r v. 

Arnold, 1 Johns. & H. 651 ; 28 L. J., Ch. 352 ; 5 nU ; 30 L. J,, Lx. H2 ; 4 L. 1. 1(>. 

Jui. (is.s.) 361 , 7 “W. 1\. 24o. Payment of Rent,] — Pay ment and receipt 

Determination and Renewal of Lessor’s of rent are eviileiice against a corporation of a 
Interest.] — A tenancy from year to year under a demise by theni from year to year. JDoe d. Pen- 
middleman, wLose own interest in the premises nington v. Taniere, 12 Q, B. 99S ; 18 L. J., Q. B. 
is derived under a lease for lives, does not, wdiere 49 ; 13 Jur. 119. , 

the middleman has obtained a new lease, termi- On the issue wdiether the iffaintiff is tenant of 
nate, without notice to quit, upon the death of the defendant under a demise for one year from 
the last surviving life in the original head lease, 23r<lApril, 1821, and thence afterwards from year 



even though the new head lease contains a cove- to year, evidence that the plaintiff has paid the 
nant against sub-letting. Hayes v. Fmfibhon, defendant rent is not sufficient proof of the 
Ir li 4 G L -500. * demise in issue. Phillijfs y. Moseley, I Car. k r. 

A tenancy from year to year is a continuing 262. . , « x L l x i i 

tenancy. 11). The receipt of rent under a lease granted by 

* the tenant for life under a w' ill, by a receiver 

Adoption by Remainderman of Tenancy created appointed by the Court of Chancery during the 
by Tenant for Life.] — I. being tenant for life of minority of an infant rcmaimlennan, wdio is a 
lands with remainder to the plaintiff, created a ward of such court, is no evidence of a yearly 
yearly tenancy in the defendant, w'hich was sub- tenancy between the infant ward and the lessee. 
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Jerjon y. Virian, 35 L. J., 0. P. 73 ; L. R. 1 C. P. 

9 • 12 Jm*. (N.S.) lS4r ; 14: W. R. 227. 

Payment of Annual Sum.] — The payment 

of a small anmml sum inadequate to the value ot 
the demised premises for a number of years is 
not per sc evidence from which a tenancy fiom 
year to year can be inferred. Jleynolds v. 
liet/nolda, 12 Ir. Eq. R. 172. 

2. Occupation. 

a. Tinder an Agreement for a Lease. 

Terms must he Agreed upon.]— No tenancy is 
created where one has got into possession of a 
house without the privity of the landlord, al- 
Though they afterwards enter into a negotiation 
for a lease, but difier as to the terms, d. 
KnifjM V. Quigley^ 2 Camp. 50.) ; 11 R. R<. 780. 

What sujgioient to constitute Tenancy.]— An 

occupation of pi-emises, pending the execution 
of a lease, constitutes the relation of landlord 
and tenant, and will entitle the latter to sue the 
former upon a quantum valebat, although no 
distress for rent can be made. Hamerton v. 

5 I>. & R. 206 ; 3 B. A C. 478 ; 3 L. J. 
(O.S.') K. B. 33 ; 27 E. R. 407. Ainl see Doe d. 
JfoUhif/f^f earth v. Ste?mett, 2 Esp. 717 ; 5 R. R. 769. 

So, an occiqiation for eighteen years, under an 
unstanqied agreement for a lease for twenty-one 
years, was held to constitute a tenancy, though 
no lease hud ever been tendered by the lessor, 
or demamlcd by the lessee. Wealdy d. lea v. 
Duehnell^ Cowp. 473. 

A tenant liolding lands under an accepted 
proposal for a lease, specifying the term, and 
liearingdate prior to the 16th of August, 1832, 
is lial)ie to the payment of the tithe composition, 
and is not to be" considered as a tenant from 
year to ye.ar, within the 12th section of 2 A 3 
Will. 4, c. 119. Lanyley v. Langley^ LI. tS: G. t. 
Plunk. 361. 

By a memorandum, dated 23rd June. 1842, 
made between A. as agent for and on behalf of 
the churchwardens of the parish of St. M. (not 
naming them), of the one part, and B. of the 
other part, it was agreed that the churchwardens 
should grant a lease to B. for twenty -one years 
from Widsiimmer-day then next, under the clear 
yearly rent of 30/., and B. agreed to accept such 
lease ; and that, until such lease should be 
granted, the yearly rent should be payable and 
recoverable by distress or otherwise, in like 
manner as if such lease had been executed : — 
Field, that the tenancy thereby created was a 
tenancy from year to year. Doe d. Dailey v. 
Fodei\ 3 G. B. 215 ; 15 L. J., C. P. 263. 

Where a penson held premises under an agree- 
ment in writing, from quarter to quarter, and 
the agreement provided that the tenant should 
quit possession upon receiving six months’ notice 
in v'riting, and, in the event of his losing his 
licetu'c t() sell ale, through misconduct at any 
time during the terra, should then forthwith 
quit possession on being requested so to do by 
his landlord : — Held, that he had neither a 
tenancy from year to year, nor a term certain 
in the premises, within 1 Geo, 4, c. 87, s. 1, so 
as to entitle the landlord in ejectment to compel 
him to give security for costs under that act. 
Doe d. Carter v. Doe, 10 M. k W. 670 ; 2 1). 
(N.S.) 449 : 12 L. J., Ex. 27 ; 6 Jur, 1044. 

A party signed an instrument by which he 
agreed to take certain premises at a fixed yearly 
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rent, commencing at a specified time, and which 
was directed to the landlords of the premises, 
who did not execute it ; but it was proved that 
he was put into possession ; that certain fixtures 
belonging to the landlords were appraised ^ to 
him, arnrthathe was in possession at the expira- 
tion of a year -.—Held, that there was evidmice 
from which the jury might infer a demise from 
year to year. Taylor v. Young, 6 L. J., K. B. 141, 

When Rent has been Paid.]— Wdiere there 
has been an; agreement for a lease and an 
occupation without payment of rent, the occu- 
pier is a mere tenant at will. Braytlucayte v, 
mtcUcocli, 10 M. A W. 494 ; 12 L. J., Ex. 38 ; 6 
Jur. 976. See lilmley v. Ryle, 11 M. A W. 16 ; 
12 L. J., Ex. 38. 

If he subsequently pays rent under that agree- 
ment, he thereby becomes tenant from year to 
year. Ih. 

But, in order to establish a tenancy from year 
to year in such, case, the payment of rent means 
a payment of rent with reference to a yearly 
holding. II). 

The receipt of rent may be explained so as to 
rebut the implication of a yearly tenancy arising 
out of payment. Doe d. Lord v. Crago, 6 C. B. 
90 ; 17 L. J., C, P. 263 ; 12 Jur. 705. S. P., 
llurley v. Ilanralian, 15 W. R. 990. 

Ill an action for rent, stating ’a ^demise of a 
messuage by the plaintifi to PL for one year, 
and so on from year to year, if they should 
respectively please, at the yearly rent of 140/., 
l)ayable quarterly, and an assignment by H. to 
the defendant, the plaintifl: proved an agreement 
(signed by himself only) for a lease of the 
premises by him to PI. for seven years, at 140/. a 
year ; that no lease had been actually executed, 
but that PL had entered into possession shortly 
after the date of the agreement, and had paid 
two quarters’ rent, at the rate of 140/, a year 
Held, that this was sufficient evidence of a 
tenancy from year to year, as stated hi the 
declaration, and in which H. had nil assignable 
interest. Draythwayte v. IlitaUcoaU, 10 M. A W. 
494 ; 12 L. J.,'Ex. 38 ; 6 Jur. 976. 

A party took i)Ossession of premises under an 
agreement for a lease to be granted to him for a 
term of ten years, at a yearly rent payable half- 
yearly ; no lease was executed, nor was the 
qnantiini of the rent to be paid ascertained ; but 
he occupied under the agreement for three years, 
paying rent for two : — Pleld, that this created a 
tenancy from year to year. Knight v. Denett, 
11 Moore, 222 ; 3 Bing. 361 ; 4 L. J. (o.S.) G. P. 
94 ; 28 R'. R. 640. 

Where the occupier, under an agreement for a 
lease at a certain rent, pays the rent, he becomes 
tenant from year to year, on the terms of the 
agreement, and the landlord may distrain. 
Mann v. Loeejog, R. A M. 355. 

Where A., having entered into an agreement 
for a lease, lias been let into possession, and has 
paid the stipulated rent, a tenancy from year to 
Year is created. Doe d. yVestniorland v. Fnilth, 
1 M. A Ry. 137 ; 6 L. J. (O.S.) K. B. 44. 

Payment of rent is prima facie evidence of a 
tenancy from year to year. Doe d, Pr it chard v. 
Dodd, 2 N. A M. 838 ; 5 B. A Ad. 689. 

Secus, seiiible, where the existence of such a 
tenancy would imply that devisees in trust had 
conveyed away their estate, whilst a duty still 
remained to be performed by them. Ih. 

The presumption is completely rebutted by 
shewing that the rent paid and reserved is of 
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the same amount as the rent reserved in an 
iinespired lease, the premises being at the time 
•of such paj'ment of rent of much greater value 
than the rent so reserved and so paid. 11). 

Bent has ‘been Paid.] — A party 
•entered into possession of premises under an 
agreement for a lease at a certain rent, and 
•occupied them more than a year, but paid no 
rent. An account was afterwards delivered to 
him by the landlord, charging him with half a 
year’s rent, the amount of which he at first 
•disputed, but admitted dhat a half-year’s rent 
was due, and named the amount, and the 
account was altered accordingly : — Held, that a 
yearly:, tenancy might thereby be implied; and' 
that the landlord had a right to distrain. Cox 
V. Bent, 2 M. & P. 2.S1 ; 5 Bing, 185; 7 L. J. 
(O.S.) C. P. 68 ; 30 R. R, 566. See also Braifth- 
loayte v. Iliteheoeli, supra, and Faljy v. O'Donnell, 
4 Ir. R., C. L. 332. 

Since Judicature Acts.] — Since the Judicature 
Acts, the rule no longer holds that a person 
•occupying under an executory agreement for a 
lease is only made tenant from year to year at 
law by the payment of rent, but that he is to be 
treated in every court as holding on the terms 
•of the agreement. Walsh v. Lonsdale, 52 L. J., 
Ch. 2 ; 21 Oh. D. 9 ; 46 L. T. 858 ; 31 W. lb 109. 

Notice to Quit.] — If a tenant holds under an 
agreement for a lease at a yearly rent, whereby 
it is stiimlated that the agreement shall continue 
for the life of the lessor, and that a clause shall 
be inserted in the lease, giving the lessor’s son 
power to take the house for himself when he 
comes of age, the son must make his election in 
a reasonable time after he comes of age. The 
delay of a year is unreasonable, and the tenant 
cannot be ejected upon a half-year’s notice to 
quit, served after such a delay. Doe ^h Brorn- 
Jieltl V. Smith, 2 Term Rep. 436 ; 6 East, 530 ; 
2 Smith, 570. 

A. agreed by parol to sell an estate to B. on 
certain terms, provided B. would continue C. his 
tenant, not for one year only, but from year to 
year (C. having just before been let into posses- 
sion, under a contract for the purchase of the 
estate, which he had failed to pay for in time, 
and had therefore forfeited his deposit) ; and A. 
thereupon agreed to take C.’s forfeited deposit 
as [)art of the purchase-money : A. and B. after- 
wards reduced their agreement respecting the 
purchase into writing, in ■which no notice was 
taken of the stipulation concerning C.’s tenancy ; 
yet held, that this stipulation being collateral to 
the written agreement, was binding upon B. ; 
and that the agreement operated as a tenancy 
for two years certain at least, though no rent 
was then mentioned, but was to be settled after- 
wards ; and that the tenancy could not be put 
.an end to at tlie end of the first year, by six 
months’ previous notice to quit. Denn d, Jaeh- 
XI ii V. CartimigM, 4 East, 29. 

b. TJuder a Contract for Sale. 

Generally.] — An occupation under an agree- 
ment for the sale of premises, if a title could be 
made, creates a tenancy. Doe d. JVeivhy v. 
Jaehson, 2 D. & R. 514 ; TB. A C. 448. 

In an agreement for the sale of leasehold 
premises, to be paid for by instalments, it is 
fitipulatcd that, in default of payment of the 


instalments at Specified times, the former instal- 
ments shall be forfeited, and the vendor shall 
not be compellable to convey ; upon which the 
purchaser is let into possession, and makes 
default ; he is thenceforth a mere tenant upon 
sufferance. Doe d. Moore y. Lawder, 1 8tark. 
308. 

One who is put in possession upon an agree- 
ment for the purchase of land, cannot be ousted 
by ejectment before his lawd’ul possession is 
determined by demand of possession or other- 
wise. Bight d. Lewis v. Beard, 13 East, 210. 

Purchase not completed.] — ^A. having agreed 
to bny certain lands= of B. had paid part of the 
purchase-money, and was let into possession. B. 
had not executed any conveyance : — Held, that 
this was a mere tenancy at will in A., and that if 

B. had made a demand of possession to determine 
the tenancy at will, he might recover the lands by 
ejectment. Doe d. Hiatt v. Miller, 5 Car. A P. 595 . 

A. entered into possession of certain premises 
under an agreement with B. and wife for sale, 
which agreement conveyed no legal estate, and 

B. ’s wife was replaced in possession by A. as a 
caretaker. After some time, B. and wife, alleging 
that A. had not completed ins agieement, made a 
lease to C., and gave possession of the premises to 

C. , without A.’s privity. In an action of trespass 
by A. against 0. : — Held, that A., by taking 
possession under the agreement, only became 
tenant at will to B. ; that that interest at will 
was <letermined by the lease from B. to C., and 
that C. was not estopped from shewing that A.’s 
interest had so determined, after B. had accepted 
possession from A., though determined by B.’s 
own act. Farrell g v. Ilohins, Ir. R. 3 C. L, 284. 

Agreement between P. and W. for the sale of 
lands to W., to be completed on the 25th March, 
and before the day W, agrees to let 'to the defen- 
dant from that day, and the defendant is let into 
possession before that day by the consent of P., 
upon notice to P. that 'VV. had agreed to let to 
him ; on the 29th May, conveyance executed as 
of the 25th March, subject to a term redeemable 
on payment bj^ W. of purchase-money with 
interest, with power to P. to enter for default of 
payment by W. : — Held, that P. might bring 
ejectment for default of payment, without giving 
the defendant notice to quit. Doe d. Parker v. 
Boulton, 6 M. A S. 148. 

If the vendor of a tei'm before the whole of 
the purchase-money is paid, agrees with the pur- 
chaser that the latter shall iiave possession of 
the premises till a given day, paying the reserved 
rent in the meantime, and that if he docs not 
pay the residue of the purchase-money on that 
day, he shall forfeit the instalments already paid, 
and shall not be entitled to an assignment of the 
lease ; the purchaser being thus put into posses- 
sion. if the residue of the purchase-money is not 
paid at the day appointed, no tenancy is created, 
and the vendor may maintain ejectment without 
any notice to quit, or demand of possession. Doe 
d. Jjeeson Y. Sager, 3 Camp. 8, 

A party who has been let into the possession 
of land under a contract of sale which has not 
been completed, is a tenant at will to the vendor. 
Ball V. CuUlmore, 2 C. M. A R. 120 ; 1 Hale, 96 ; 
5 Tyr. 753, 

A. agreed with B. that he, A., would on ])ay- 
ment of 900Z. as theremafter mentioned, grant, 
sell, and convey to B. the messuages, lands, and 
, premises mentioned ; and B. covenanted to pay 
1 the sum on or before the 1st January then next, 
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or whenover a good title to the messunges, &c., that the contract was conditional on ^ valid 
should he temlered to him ; but it was agreed consent of the landlord being given ; and that a 
that if B. should, on or before the 1st Jannaiy, verbal consent afterwards revoked betore au> 
be desirous that that sum should remain a change ot tenancy in fact had ocoiured, v as not 
charge on the premises, then B. might require binding : that there hail been no partial eii|(^\ - 
the sumo, so that upon completion by A. of the ment of the object of the ooiitiact, and that, 
oonvevancos, B. should execute to A. proper con- therefore, on the iailureot the condition the nt . 
vevancos for securing the ml. on the premises, mig d bn recovered as money had ai d ■ 

with interest. Covenant by B. to pay the interest B or If v. Ariotn C. M. AIL 

Rolon^i-aA the principal should remain unpaid. 12-1: ; 1 Gale, b/ ; o lyr. /db. 

Proviso that, in case the hn!-^ Evidence as to.f-A tenant in common of five 

the Ibth Apii ^ 1 ^ 3 evidence of a tenancy, and tliat he could not be- 

r rifTiv' viiT'firiT"- 

dispose Sf tile distress, or otherwise to deal with y. Joue,, lo M. A W . 12 ; U L. J., Ex. 

the same, in like manner as in distress for rent ■ 


resei'Yed by lease, to the end that A. might be TJnder Void Lease, 

fully paid ‘and satisfied the interests and costs. ^ ^ .. n m 

E. gave due notice that he would require the Effect of receiving Kent.] 1 he plaintiff was 
purchase-money to remain a charge on the owmer in fee of cottages and land coiive3''e(l to 
premises for five Years ; he was lot into posses- him subject to an uinsxpired lease toi sixty 3 eais. 
Sion and received the rents, and in July, 1828, He received rent from the tenant under this 
became bankrupt, and half a 3’’ear’s interest being lease at the nominal rate, reserved uuclei me 
in arrear for more than thirty days, A. distrained lease, of (yi. a year, and gave a receipt for it tor 
on the tenants then in possession of the premises, chief rent. Ihc lease had been gi anted b}’’ a 
The assignees paid the amount of the distress : — former tenant for life without leasing power, 
Hehl. that the agreement was substaiitiall3’ an and coiitainetl^ a covenant for quiet eiijo3’’meiit. 
agreement for a purchase of the premises, and lu an action of ejectment b3’’ the plaintiff against 
that it did not become a lease or an agreement the tenant in possession under this lease Held,, 
for a lease, 113” reason of the interest having that as the void lease gave no action on the 
b(*en in arrear more than thirty day's, and of the covenant for quiet enjoyment to the defendant 
iiruviso contained in the agreement ; that the against the plaintiff, it afforded no defence to 
unpaid vendor was entitled to have the estate this action *, and the receipt of rent uiidei^ the 
resold, and the produce and interest applied in circumstances did not create a tenanc}’’ from 

payment of the piirchasc-mone3', and to prove 3'ear to 3’’ear. Smith y. M idkih^, 4-7 L. J., Q. E. 

against the estate for the residue ; and corise- 282 ; 3 Q. B. D. 10 ; 26 W. E. 52 A. 

(juentlv that the claim for interest was a debt So, where one enters under a void lease by a, 

provable under the commission, and therefore tenant for life, and after his death the remahider- 
barred by the certificate. Hope v. Booth. 1 man receives rent. Boo d. HciTthi v. E i 


B. & Ad. -498 ; 1) L. J. (o.s.) K. B. 21. 


Term Eep. 83 ; 2 Esp. 501 ; 4 E. E. 87. And seo 


A party’' who occupied a house as tenant from Ludford v. Barhor, 1 Term Eep. 86; 1 E, 1T« 
year to vear, entered into the following agree- 156. 

ment wfith his landlord : “ 1831, September 2, ITet, if the remainderman receives money as. 
S. S., the tenant, purchased an estate in the rent after the death of the tenant for life, it is an 
parish of 0., bought of E. G. (the landlord), admission, of a, tenancy from year to year. Ib. 
at the sum of 100/. Received on account, 10.v. And in such cases the tenant holds under the 
E.'G. is willing to let the sum lie by paying 4 per terms of the lease in all other respects except 
cent. ” : — Held,, that as there was an implied the duration of time. Boo d. ItUjgo v. Bell., 5. 
coiulition in the contract that the landlord Term Eep. 471 ; 2 E. R. 642. 
shonl.l make out a good title, the agreement for A tenant in tail having received an ancient 
the purchase did not operate as a surrender of rent of 1 /. ISa-. (k/. from the lessee in possession,, 
the tenancy by operation of law. Boo d. Gray under a void lease granted by the tenant for life 
V. M. AW. 61)5 ; 5 L. J., Ex. 253. under a power, the rack-rent value of which wms. 

A person who contracts for the purchase of 30/. a year, cannot maintain an ejectment, at 
land, and is let into possession b}’- the vendor, least after lajnrig his demise on a prior da}^ 
but is prevented from completing the purchase without giving the lessee some notice to quit, so» 
b3" the vendor failing to make a good title, is not as to make him a trespasser after such recogni- 
liable. in an action for use and occupation in tion of a law'ful possession either in the relation 
respect of the time of his holding, in the expec- of tenant, or at least as continuing by sufferance 
tation that such good title W'ouid be made, and till notice. Bonn d. Bruno v. Bf(ivliny.% Iff 
tlie purchase would be completed. Winterhottom- East, 261 ; 10 E. E. 287. And see Boo d. Brune 
V. Biyham, 7 Q. B. 611 ; 14 L. J.,,Q. B. 298 ; 10 v. Prldcauuf 10 East, 158; 10 E. E. 258 ; and 
Jur. 4. Whiteaore Boult Y, Syoionds.,W Iff 

E. E. 224. 

With, a Condition.]— *A contract was made for In 1786, a dean and chapter and E. granted a 


the purcha.se of a public-house ; 50/. was paid as lease of premises for ninety-nine 3mars, reserving; 
a <leposit ; 70/. more was to be paid on the land- a rent to the dean and chajiter and another rent 
lord’s consent being obtained to a change of the to ?. This lease purported to be made in pur- 
tenancjy. The purchaser sent some furniture to suance of leasing jiow’-ers given by a private- 
the house in question, and resided in a part of statute, but was in fact not in accordance with 
it, the vendor also still remaining in it : — Held, them. The rents reserved by the lease had been 






885 LANDLOED AND TENANT— Year, 886 

from time to time regularly ]}aid to and received By XTader-teiiaEts.]— A lessee of a term amder- 
by the, successive deans and chapters, and to and let, and his under-tenant held over for a i)ortion 
by ?. and his representatives.' Quasre, whether of a year after the expiration of the term against 
the lease was void oi* only voidable ; but held, the will of , the lessee, so that he could not give 
that if voidable, it liad been set uj) by accept- up possession to his lessor. Buriiig such holding 
ance of rent by each successive dean and chap- over, the lessee distrained upon the under-tenant 
ter; and if void, the payment and receipt of for reiit previously due: — Held, that the lessee 
rent were evidence from which a demise from was liable for the" period of the under-tenant’s 
year to year by the dean and chapter would be holding over, hut not for a whole year’s rent, 
presumed. Doc a.Pi;7uun{ito)i^\ Tamere,l2 q.'B. Ibhs y. Ewhardwn, 1 P. & D. 618 ; 1) A. 6c E, 
1)98 ; 18 L. J., Q. B. 49 ; 18 Jur. IPA 849 ; 8 L. J., Q. B. 126. 

Where a party became tenant fora period An under-tenant (who was tenant from year to 
exceeding three years, under a lease void at law, year), after the expiration of the tenant’s lease, 
as not being made by deed under 8 &; 9 Yict. being acq[uainted with the circumstance, held on 
c. 106, s. 3, and the receipts given to him for under the new’ tenant for one quarter, and paid 
rent which he had paid for two years stated ttn^ him the same rent he had been accustomed to do. 
rent to be payable in advance : — Held, that he He then gave up the premises, not having given 
became a yearly tenant, on the terms of ’paying any previous notice : — Held, that there was no 
the rent in advance. Zee v. Smith, 9 Ex. 662 ; evidence of a iiew^ continuing tenancy, and that, 


23 L. J., Ex. 198 ; 2 W. K. 377 ; 2 C. L. Pi.. 1079. therefore, the under-tenant w’as not obliged to 
Kotioe to Quit.]-An agreement for a lease Tvt « “otioe to quit., v. 11). 

a certain rent, oontainins. a stipulation that the , A the 

lessor should not turn oSt the tenant so Ion? as of the original ease, and is per- 

T-in.M 1 i-i f mitteci by the reversioner to hold over, IS quasi a 

, I® if ’i ' 1 ’ ?i’ at sufferaiiee : and the mere fact of oecupa- 

f f ““her purports ^io,, coupled with tlie payment of rent for such 

not Lh ® cwn> if ’hrn T ^'1 time of Occupation, dues not raise the presump- 

not being oreatable by parol, or, if it operates as of a deiiiso for years unless there is some 


not being oreatable by parol, or, if it operates as 
a tenancy from year to year, it must necessarily 
be determinable by either party giving the .regu- 
lar notice to quit. Doe d. JVcn’ner v. Browne, 
8 East, 166 ; 9 R. R. 397. 

By an agreement in wu'itirig made on the r7th 


tion or a demise tor years, uiuess tiiere is some 
evidence to she\v an agreement for a demise for 
the term. Slmhin v. Ashurst, 1 C. M. 6c R. 261 ; 
4 Tyr. 781. 

By Co-tenants.] — A. and B. w'ere tenants to 0. 


December, 1860, the plaintiff agreed to let to the jofa" ten; TfTtoi AA fcfiipied the 

defendant premises for a term ot three years ,e,aises. but A., on the expiration of the term, 
from the 2.o h^ I eoember inst. the -letendant |,eld over. No assent of B. to the holding ovei- 
occupied uudei y is agieement '^uniig the th™ ,vas proved. An action for use and occupation 
years, and paid the rent resorvesl. 1 he plaintiff, , C. against A. and B., 

without giving notice to quit, brought eject- I jinlgment bv default, ci 

ment ;-Held, that though he tendered in evidence a ktter written bv 'his 

by deed, was void by 8 i: y \ lot. c. 10)., s. .1, the j ^fter the expiration of the 'term, 

defendant became tenant from year to year, 


TQ T o uV li ’ over wdtboiit his assent, and as there was no 

33.) ; lb Jur. obU ; VV. R. ob4. evidence of B.’s assent, B. wms not liable for the 

^ ^ rent, and therefore the letter to him, although 

3. HOLDING OVEE. admissible, w'as not entitled to much w'eight. 

What is.] — When a lease for a term of years Draper v. Crofts, 15 M. & W. 166 ; 15 L. J,, 
expired at Midsummer, 1821, and the tenant Ex. 92. 
refused to relinquish possession, and insisted 


that he w’as entitled to a notice to quit, and Subsequent Payment of Bent.] — Wherever a 
continued in possession until Chiistmas follow- tenancy for years comes to an end either by 
ing, and pahl rent to that time, when he tendered efflux of time, or by the death or end of the title 
the keys of the premises to his landlord, wdiich of the lessor, so that either he or his represen- 
the latter refused to accept : — Held, that such tative, or any independent owner of the demised 
continuing in possession by the tenant did not hereditament, can without notice eject the tenant, 
amount to a holding over by him, but was con- and the person entitled to eject le<aves the tenant 
elusive evidence on presumption of law'’ of a in possession, and receives rent from him w’ithout 
tenancy from year to year, wdiich entitled the explanation or stipulation, the })erson receiving 
landloid to maintain an action for the use and the rent is to be assumed to have created a 
occupation of the premises to recover the amount tenancy upon the terms on W’hich the tenant 
of a quarter’s rent, wdiich became due from held in the demise originally made to him ; and 
Christmas, 1821, to Lady-day in the followdng the holding to be presumed is as of a tenancy 
year. IZishop v. Howard, 3 D. & R. 293 ; 2B. 6c C. from year to year according to the former hold- 
ioo : 1 L. J. (o.s.) K. B. 243 ; 26) R. R. 291. ing of the tenant, and therefore commencing at 
If a tenant, wdioso lease is expired, is permitted a time corresponding to that from wdiich he 
Ao continue in possession peruling a treaty for a origmally held. KelUj v. Patterson, 43 L. J., C. B. 
further lease, he is not a tenant from year to year, 320 ; L. R. 9 C. P. 681 ; 30 L, T. 842. 
but so strictly a tenant at wdll, that he may be If on the death of the landlord the tenant who 
turned out of possession wdthout notice : but it is has held on such terms, continues in possession, 
otherwise if he has continued in possession for a and pays the same rent -to the landlord’s successor, 
year, or rent has been received. BoeAHIolUnQS- it is evidence that the latter has assented to the 
loorth v. St.ennett, 2 Esp. 717 ; 5 R. R. 769. ' tenant con tmuing on all the terms of theorigmai 
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TermB of.]— If, offer t8e oofpfffff'^ “ j * 8ie'nth^of^tofe^,^f8. After the nottoe was 

coiitaiiiinjj a covenant by the tenimt to k defendant agreed *° “ 'w 

premises in Mpair, he * more the premises from that day. the 

rtvpv mvino' ail additional rent, nothing moie hpfPTidant was, with the consent ot the 

■bein'f^ expressed "between the parties re&pec mg , substituted for A. as tenant during the 

the terms of the new tenancy, he is presumed ^.g^ainder of A.’s term. The plaintift aiul the 
hold imder the covenants of the former ea -^< clefeiulaiit could not agree as to the terms ot t le 

srehoyor. 8pp«».s“rh,;rr; 


far as they are applicable to his f be granted to the detendant ; but the 

and if the premises are afterwards defendant continued to Occupy the premibes toi 

C accident^ fire, he is bound, to vebudd toem. "an^^^ of October :-He , 

jyighij V. AtUiiMm, i Oamp. 2/o , 16 R. h. the 11th of October, the detendant ^ 


of the lanillord, and noinmg is •'where a tenant holds over arrer aue 

inconsistent with his holding on under the teu^ nrination ot a leese for years and pays rent,he 

of the lease, the implication ot law is, that a ^ f ^,ear to year ; but such tenancy is 

?LaucyfroAi year to year h^ ® detemhiaWe at the end of the first year by a 

tlic same terms in so tar as they are ‘“^'^01 i months’ notice to quit, expiring at the end ot 

sisteiit witliateuancy from year to - ^ is true ot eveiy 

T. MrnMhy, 62 L. 'I- «• isA^' W , other mere tenancy from year to year-. Do A- 

TM\-, _4 B. ; 08 L. T. 699 ; 41 W. R. 484 , .p 7 omew 7 q_ B. 957 ; 14 L. J.. Q. b. 

''^dviieii a tenant entei-s a house under an unsealed holding over after the expiration of 

ao-reement to let for a term of more than three Are ^ 

veai^, and occupies and pays rent tm^ f„ lease which arc 

the term, lie is during the whole teim ‘i, to““ I 'isteut with a yearly tenancy ; whethei he 
from yeuv to year, snbicct to all ^ ! does hold on anv such terms or not, is a question 

tions in the agroenientwtach '[‘f ,^V’te b ie Jh 

such a tenancy, and may be sued i 17 Q. B. 505. 

of uiiv of them, e.g. one binding mm to pmn , expiration of his 

in the la,st year ot the term. V* " w ’. lease remains in possession and pays rent, it is a 

48 I.. J.. Ex._42; L. R. 9 Ex. oO ; .10 L. T. 208 , j^.y „pon what terms his 

22 M . R. 316. , _ . tpnnricv continues. Oiildey \\ ■ 


Vear of the term, paint, grain, and vamisli the ; •'“•t i j., anted a lease containing a 

Lterior, an.l also whitewash and at the expiration of the 

tenant entered under the agreement and allow the lessee, a nurseryman for' 

pied ami pai<l rent during the whole „ ! all fruitLnd shrubs then on the promises which 

soreu yeai-s. bi an action toi not 1 . of .Ranted by him. At the expiration oi 

graining, ami varnishing the iiitenoi, and wl^ the lease the lessee' continued in possession and 
wa-liiug and colouring m the seienth . ‘ and upon the death of thetenanttor 

Held, that he must be taken to have U j ^ paid the sWe rent to the remainderman, 

the tonus that, if he should continue to occ^y “ ’ P““awarc of the covenant in the lease : 
<luriiig the whole period ot seven years, bo '' ould | _ ^ ‘po evidence for the j ury that the tenancy 
<lo those things which were by ‘bo asreuimnt to . ^ ^ ^ of the lease, so as 

bo done in the seventh year; and that licwas co P remainderman by the covenant, 

therefore liable. li- , , , ■ w, 

AVhere a tenant under lease continues to hohl 1 0 . 

after the expiration ot it as a tenant at will, and Terminable on Condition.] — A 

assimis to nnother, the tenancy ot the assignee seven years pending 

will be held to commence at the day on which Xut to expire, the lands Avere 

the original tenancy commenced under the lease, the • ^nd the purchaser stated 

and notice to quit on that day only is ^*^5? ’ A ^ ^ a new letting, but that the 

withstanding the assignee came ju on a ‘ ^ the accruing rents from the 

day. Doo d. Cuotletoa v. » Esp. 1 id ; 8 lecurei 4 Mm should be 

R. 11. S4;>. , 1 . I. Aftor the exniration of the lease, the 

2 V person who held glebe lands as tenant to , ^ occupy, and the receiver to^ 

one iiicunibent, and continues m possess < ^ tnl4 the rent as before, but without any express 
under his successor without disturbance, must < a. in the new tenancy Afterwards, 

bepresumcfltohold as tenant to the latter, and actual 

cannot lie ihspiissessat without a niitice to qui A tamed the tenant out. On 

T'roTiK ’ motion for a writ of restitution, upon the p-ound 

R. A 0. ] 2 () ; o L. J. (o.fe.) K. li. feTt'inev from vear to A^ear had been 

B. holding land of A. ft.r a term ot yea s, Rto a ^ 

^ to hohl notice to <Rbt ^ 


.p.lA:..,....,.,.. ..... 
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and that the tenant over-holding, without special 
agreement, held impliedly subject to the con- 
ditions of the lease, and therefore his tenancy 
was determined by the execution of the convey- 
ance to the purchaser. Johnston lleardon,^ 
Ir. Eq. R. 128. 

Liability for Payment of Rent.] — Where | 

a lease expires, the tenant continues liable to the i 
rent, unless he delivers up complete possession of 
the premises, or the landlord accepts another in 
his room. liar (ling w Orethorn, 1 Esp. 57. 

Where several persons, directors of a trades’ 
union bank, took certain premises for a year, 
with a proviso, that the landlord, on one month’s 
notice before the expiration thereof, would giunt 
a lease of the premises ; and the directors, before 
the expiration of eleven months, abandoned the 
directorship and their possession ; before the year 
had expired, negotiations were entered into for a 
lease for another year between the landlord and 
the new directors, but which terminated without 
any decisive arrangement being entered into, the 
new directors having continued to occupy after 
the expiration of the j^ear Held, that the 
original directors remained liable for the rent. 
ChriMie v. Tanored, 7 M. .t; AV. 127 ; 1 H. & W. 
50 ; 10 L. J,, Ex. 228 ; 4 Jui'. 1064. 

The defendant agreed by parol to rent a house 
as tenant from year to year, for the residue of a 
term, which was three years and three quarters : 
he held for three years and one quarter, and 
quitted : — Ruled, that though perhaps he might 
have quitted without notice at the end of three 
years, yet the remaining longer implied a con- 
tract to pay rent for the residue of the term. 
Sawmge v. IJujmis^ 8 Taunt. 410. 

A party occupied premises under an agree- 
ment for three years, at 45Z. a year, which 
expired at Midsummer, 1826. He did not then 
go out, nor did his landlord take any steps to 
compel him ; but, at Michaelmas following, gave 
him notice to quit at Lady-day, 1827, or pay the 
rent of 50/. a year. He continued in, but refused 
to pay any more than 45/. rent : — Held, that, 
under the circumstances, he must be taken to 
have acquiesced in the new proposal, and was 
bound to pay the rent of 50/. Ituherts v. Hay- 
ward, 8 Car. & F. 432. 

A lessor suffers the lessee to hold the lands, 
after the lease is determined. Equity will not 
compel the tenant to account for the mesne 
])rofits, unless the lessor was hindered from 
entering by fraud, or some extraordinary acci- 
dent. Bolton V. Deane, Pre. Ch. 516. 

Rotice to Quit.] — Premises had been let by a 
tenant in fee on a lease expiring at Midsummer, 

1 866 : at that date the defendant was in occu- 
pation as tenant from year to year to the inter- 
mediate lessee, on a demise commencing at 
Michaelmas ; the tenant in fee let the premises 
on a fresh lease to the plaintiff, commencing at 
Midsummer, 1866 ; the defendant continued in 
occupation and paid rent to the plaintiff. Notice 
to quit at Midsummer was given by the plaintiff 
to the defendant, who refused to leave the pre- 
mises. The plaintiff having sued in ejectment : 
— Held, that the plaintiff having allowed the 
defendant to hold over, and having received rent 
as from year to year without explanation or 
stipulation, the inference was that there had 
been a tacit agreement that the defendant 
should hold from year to year according to the 
terms of his former tenancy, that is to say, 




from Michaelmas to Michaelmas, that the notice 
to quit at Midsummer was wrong, and that the 
plaintiff must be nonsuited, Kelhj v. Patterson, 
43 L. J., C. P. 320 ; L; R. 9 C. P.' 681 ; 30 L, T. 
842., 

Bamages Recoverable by Landlord.] — Where 
a tenant holds over after the expiration of his 
tenancy, and after he has had notice that his 
landlord has relet the premises to another tenant, 
the landlord may recover against him, as 
damages, the amount he (the landlord) has been 
obliged to pay in an action brought against him 
by the person to whom he had so relet, for not 
delivering possession according to the terms of 
such reletting, together with his own and the 
plaintiff’s costs of such action. Brantley v. 
Chesterton, 2 C. B. (N.s.) 1144 ; 27 L. J., G. P.* 23 ; 
3 Jur. (N.s.) 1104 ; 5 AV. R. 690. 

4. Acceptance of a New Tenant. 

The defendant, who had occupied under a 
lease which expired at Lady-day, 1829, paid a^ 
quarter’s rent on Midsummer-day, 1 829, deducting: 
something for repairs ; he wus not afterwards, 
seen on the premises, but the rent was paid at 
irregular intervals by L., who was in occupation 
for the ensuing two years : — Held, that it was. 
correctly left to a jury to find whether the lessor' 
had accepted L. as a tenant, and the jury having 
found for the defendant, the court refused to set 
aside the verdict. Woodeoeh v. Huth, 8 Biner- 
170 ; I M.k Scott, 317. 

AA^. and H., by agreement in March, 1827,, 
became tenants to the plaintiff for three years,, 
of premises occupied by them as partners, with 
the power to them to extend the term for seven 
years, by giving the plaintiff a notice to that 
effect. In January, 1829, AM. and H. gave notice- 
accordingly. At Midsummer, 1828, W. retired, 
from the partnership, and in .laniiary, 1829, H., 
entered into partnership with B., and .H. and S., 
carried on the business under the firm of PI. & B. 
until 1831. The plaintiff gave receipts for the- 
rent as received from H. after AV. retired, and as 
received from H. k B. after B. became partner 
with H. In February, 1829, the plaintiff gave* 
to H. a letter from the plaintiff’s attorney, signi- 
fying that a lease might be made to H. & S., 
but this letter was kept b}^ H., and not acted 
upon, and no lease was prepared : — Held, that 
the original tenancy of AV. and H. was not sur- 
rendered by act or operation of law, aiul conse- 
quently that W. remained liable for rent. 
CrBuan v. Wlehelo, 3 Tyr. 201 ; 1 C. & M. 188 
2 L. J., Ex. 70. 

The plaintiff was in possession of land iinclei'' 
a lease granted to him by B., who had previously 
mortgaged the premises. The transfei’ces of the 
mortgage (being cognisant of the lease) gave the 
plaintiff notice of the mortgage, and required him 
to pay them all rent due, aiul to become tlue, in 
respect of the mortgaged premises : — Held, tliat 
this was evidence whence the jury might infer a 
contract of tenancy for a year, as ]>etweeu tlie 
mortgagees and the plaintiff. Broivn v. Storey, 
1 Man. & G. 117 ; 1 Scott (N.R.) 9 ; 9 L. 3., G. F. 
225 ; 4 Jur. 319, 

5. Chanoe OF Terms. 

In Time of Payment of Rent,]-™ If a tenant 
enters in the middle of a quarter, and afterwards 
pays up to the beginning of a succeeding regular 
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onarter, from whidv time he pays lialf-yearly, to . 
his touancT commences from tliat reguto quarter- ma, 
<laT to which he paid up. i3oe cl. Moleoiiihrf. oa 
!/eL,m, 6Esp.lO; 9 E. B. 800. ^ am 

In Mode of Payment of Bent.]— Where there Ex 
was a letting br two tenants in common at an , 
entire rent, And one of them afterwards gave foi 
notice to the tenant to pay a moiety^pf the rent so 
to him Held, that it was a question for the po 
iurv, whether there was a new contract, or only an 
an alteration in the mode of receiving the rent, dr 
Fowls V. Smith, 1 D. & B. 490 ; .5 B. & Aid. boO ; re 
24 E B .-iST. And see Itarruon yr. Bartiby, hi 
5 Terra Eep. 24G ; 2 E. E. 584. 

In Amount of Bent.]— By increasing the p( 
amount of rent payable by a tenant from year ti 
to Year, a new tenancy is uot neoessaiily cieated. . 
Boo (1. Mom^h y. (reehfe, 5 Q. B. 841 ; 1 Car. cC K. tc 
■507 ; 13 L. J., Q. B. 239 ; 8 Jnr. 360. t( 

Duriiiix a teiiaucyi'rom year to year, at a given b 
rent, the rent was raised at the termniatioTi ot 
one of the vears, bv consent of the landlord and t] 
tenant Held, that, if this created a ne\y con- a 
tract, it ninst be a contract to hold on the old si 
terms ; and that a contract for a tenpicy tor a 
two years certain from the ^ o 

rent coukl not be inferred in default ot additional a 
.evidence, even on the assumption that an original ^ 
<;ontract for a tenancy from year to year creates 
.a tenancy for two years certain. Ih 

An increase of the rent payable by a yearly 1 
tenant, by an arrangement during a year of the ( 
tenancy, does not per se o[)erate to put an end 
to the old tenancy and create a new one. J 
Im'hiqidn Qlord) v. 20 L. K., Ir. 474— . 

C A. 

If there is a written agreement between land- 
lord and tenant, that for certain premises the 
tenant shall pay 170C a year, and afterwards an 
arrangement is made by parol that 30C a 
i shall be allowed out of it, because the landlord 
is to occupy a certain part for a time, such pai ol 
arrangement does not vary the agreement so as 
to reduce the rent payable under it, aiul there- 
fore an allegation is correct which states it to be 
170/. Ilildf/i Y. Goodldnd, 2 Car. & P. 591. 

After Expiration of Lease.]— A tenant occupied 
land at the expiration of a lease, with the assent 
of the icsibOr, a parsfui ; cn the determination of 
his title, he continued to be tenant to his successor : 

Held, that he was tenant under the terms of 

the original lease. JXuttofiY. 11 (ivvvu^ 2 Gale, /^1 , 

1 M. <£ W. 406 ; 1 Tyr. k G. 046 ; 5 L. J., Ex. 
234. 

. . 

Suh-lease from Year to Year— Expiry of Lease 
—Lessee holding for Less than Year.]— Where 
a yearly tenancy has subsisted between a tenant 
for Years and his inuler-tenant, it is no legal objec- 
tion to the continuance of that tenancy, that the 
term of the tenant for years has run out, and that 
he continues to hold ol' the superior landlord as 
tenant from time to time, fur a shorter period 
than a year. If the under-tenant continues to 
occupy without any new agreement he will be 
taken* to have occupied as a yearly tenant. 
Pearce, v. t^Iuird, 6 L. J. (0.s.) K. B. 354. 


Other Changes.]— Where there is a demise 
from year to year, so long as the parties shall 
please, and a new .tenant takes possession, whose 
. occupation as tenant the then reversioner omits 


to determine by a notice to quit, the pleatlings 
may allege a new relation of landlord and tenant, 
on the original terms between the reversioner 
and the occupier. PucJncortJi 1 G. 

I M. & B. 834 ; 5 Tyr. 344 ; 1 Gale, 38 ; 4 L. J., 

Ex. 104. . . , . , ,, '• , ' ' . ' . . 

A. demised to B. certain lands and premises 
for one year certain, and then freni year to year 
so long as the parties should think propei, with 
power to determine it on giving iiotice to quit ; 
and the lease coiitaiiied various terms and con- 
ditions as to the management of the lands aiui 
repairing the buildings. The lessee died, and 
his executcu's entered into the occupation ot the 
premises, and continued to occupy, and piaid 
i-ent —Held, that they were chargeable in their 
^ personal character upon the terms contained in 
• the original demise ; their continuing to occupy, 
and the landlord abstaining from giving notice 
to quit, raising an implied promise on their pai t 
to abide by the terms of the original contract. __ i Ih 
1 But see Jaclma v. McMaMer, 28 L. K., Ir. Ivb. 
f A. granted an annuity to B. out of lands, with 
:1 the usual powers of distress and entry, if the 
1 - annuity should fall in arrear. A. afterwards 
d o-ranted a lease for years to the defendant. Ihe 
,r annuity having fallen into arrear, B. distrainee I 
lg on the defendant, and informed him that he had 
il a charge nyion the iireniises, under lease to him. 
xl The defendant thereupon signed an agreement 
-‘s ‘“ to attorn and become tenant to L., and paid 
him rent —Held, that this created a new^ tenancy 
[y from year to vear between B. and the defendant, 

1 C determinable'^)!! the payment of the arrears of 
id the annuity, ui)on which the defendant s lease 
e. for years w'oiild revive. Poe d. Clumner v. 

JJoulter,i 1 N. P. 650 ; 6 A. E. 675 ; W. . & D. 

H33; 6 L. J., K. B. 179. 

d- A declaration stated that the defendant held 
rie lands under a, lease from E. on certain terms, 
in w'hich were set forth ; that the reversion came 
ar to the plaintiff ; and that the defendant, in con- 
rd sideration of an alteration of the rent, promised 
•ol to hold of the yilaintiff on the same terms in all 
as other respects ; but that the defendant broke 
>e- the terms. The plaintiff not having proved an 
be express contract to hold of the defendant on the 
old terras :— Pleld, that he could not rely upon 
an imi)lic(l contract arising from the old lease 
ed wdthout ])utting it in evidence, and that the old 
ait lease could not be used as such evidence unless 
of i)roperly staiui)ed. WallU v. Proaddent, 4 A. & E. 

: 877 ; 2‘H. .S: W. 41 ; 6 L. J., K. B. 269. 
of A., B. and C. (C. being an unmarried woman), 

; entered into an agreement, dated 25th December, 
5x. 1834, to take a house of the plaintiff for seven 
years at an annual rent, payable quarterly, under 
which they entered. In September, 1835, C. 
ase married ; hi December, A. became a bankrupt, 
ere in an action by the plaintiff against A., B., C. 
ant and C.’s husband, for two years’ rent, claimed to 
jee- be due under the demise contained in the agree- 
the niciit, the defendants proved Y)aymcnt, by A.’s 
hat assignees, of the quarter’s rent d ue at Michaelmas, 

I as 1835, and an admission by the plaintiff of the 
•iod receipt of the tw^o previous quarters’ rent, but it 
5 to was not sliewm wdien, or by wdiom, these latter 
be payments w’crc made : — ^Held, that this w\as not 
ant. evidence from wdiich a now' yearly tenancy, on 
the terms of the agreement, could be inferred, so 
as to charge all the defendants, inasmuch as it 
nise was not siiewm that the payments were made 
hall before C.’s marriage, or wdth her assent after her 
lose marriage. TJoldye v. Bowers^ 2 M. & W. 365 ; 
nits M, <Sc H, 170 ; 6 L. J., Ex. 132. 
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to deposit tliem. P. having died, his adminis- 
6. Teems Incidekt to Holding. trators contested T.’s claim a suit in chancery. 

^ ^ . • . Pending the suit, in order to prevent the pic- 

Grenerally,]. ^ lien a part\ ente3_s into posses- tures from being distrained, thev petitioned the 
Sion ot a tarm, and pays rent under an agree- court to satisfy the plaintifi’s rent out of certain 
ment for a lease, contaming divers covenants to intJ, court in the course of the cause, 

cultivate, pay rent, fcc., he is bound by all the having been disallowed by the court, 

covenante m the agreement applicable to a the pictures were ordered to be deli4red to the 
tenancy from year to yeais and therefore where admWrators. who, in order to obtain them, 
the agreement stipulated for t ie lease to con- the time of delivery ;-Held, that 

tarn a condition for re-entry If the tenant should cireumstances did not constitute the 

grow. two successive crops of vyhite corn without .defendants tenants to the plaintiff. Straha,^ v. 
fallow, he might be ejected without notice if he ^ Bing. 91 ; 12 Moore, 289 ; 6 L. J. (o.s.) 

committed a breach of this covenant. Doe d. q p q- ^ 

Thmiii>son. v. Anwy, 4 P. & D. 177 ; 12 A. & E. 'Thg (lefendant hired of the plaintiff apart- 
^ . , ,, T i. merits in his dwelling-honse at a fixed rent, pay- 

. A covenant m a lease tor years ending at half-vearlv, and entered into pos.sessioA at 
Michaelmas, that the tenant shall and may Michaelmas, 1822. • At Ladv-day, 1823, he paid 
retain and sow forty acres ot wheat on the arable half-year’s rent, and at ■'the Midsummer fol- 
land demised (consisting ot -13 acies) at the lo-vving gave un possession without having given 
seed-time ne..i;t atter the en. l ot the term, and to ‘quit ; but at Michaelmas, in the 

leave the standing thereof till the haivest then half-year’s rent. At 

next following reut-iree, with the use ot the Lady-‘day, 1824, the plaintitf demanded a third 
pi'ennses tor threshing, &c., till a day named, is half-year's rent, whioli the defendant refuso<l to 
a termwhicbniaybematlemcKlenttoa pay ;-Held, that a tenancy from year to year 


,, ^ T - r\ T> • — A-Lcxu, lUMi. ii ic’iitiuuy iruiu yciii l.u > (jat. 

from year to year. Hyatt v. OvalhtU, I , Q. B. f,c„i’[hese facts. ir/7.v»». 


The rule that a tenant holding over, after the 
expi,ratioii of his lease, without entering into a 
new contract, continues to hold, u[)on the terms 


V. Ahhott, 4 D. K. 69B ; 
(O.s.) -K. B. 215. 


Demise by Tenant from Year to Year to Hold 


of the lease, so far as they are applicable to a from Year to Year,] — A demise by a tenant from 
tenancy from year to year, applies to a proviso another, alsotolwld from year to 

for re-entry tor nonpayment ot the rent l^ma. op^ation a demise from year to 

v. Paelier, 1 H. & N. 66.) ; -() L. J., Ex. -0/ ; ,1 jm.jjig the continuance of the original 

Jui’. (N.s.J 14.4 ; VV . K olf). demise to the intermediate landlord, and is pro- 


A term contained in a demise for a period 
exceeding three years to keep opien a shop, and 
use the best endeavours to promote the trade of j' 


perly so described in pleading, although at the 
time of making the contract no suchqualiiicatlon 
is mentioned. Pike w 9 B. & C, 909 ; 4 


it, is a term applicable to a tenancy from year y j* (o.s.) ’k. B.‘69 

to year. jSandern v. lieirnelL 1 4. (k B. Bof). 


An agreement for a lease coiitaineti a stipula- 


Determination of Tenancy.] — The nonpay - 


tion that the tenancy should continue until after of rent for the space of sixteen years, and , 

two- yeai-s’ notice to quit had been given. Ihe „„ aemand being proved to have been made, is 
tenant occupied the tarm, paid roid for some itself sufficient evidence to presume the deter- 


years, but no lease was executed ; — Held, that it 
could not be implied that the stipulation as to 
the t'wo years’ notice to quit was one of the 
terms under which the tenant held. Tuoker v. 
.iSmitJi, 1 H. k N. 732. 

An agreement that an outgoing tenant shall 


mination of a tenancy from year to year. Stagy 
V. Wyatt, 1 Aril. 327 ; 2 Jur. 892. 

A tenaiicj^ from year to year, so long as both 
parties please, is determinable at the end of the 
first as well as of any subsequent year, unless in 
creating such tenancy the parties use words 


.bo paid tor tillages on the exiiiratioii of his shewing that they contemplate a tonanov for 
tenancy is not inconsistent with the terms ot a c'larJw v. tiiim/nPie, 

tenancy from year to year. ByocUington v. 7 Q. b. 9.77 ; 14 L. J., Q. B. 327 ; 9 Jur. 781. ' 
a Haulers, 13 W. K. 46. Premises were demised under a written agree- 

^ ^ r. . .. ment, dated 4th August, 1845, “ the tenanev to 

_ To Deliver up lu Eepair.] See infra, from year to year from Michaelmas next,” at 

the rent of 55h payable half-yearly, “ except the 
last half -j^ear. which portion of rent shall be paid 

7. Other Matters Delating to. ^-’^fore the 1st August iii that year, mid to 

be deemed then due tor all legal remedies tor 
Landlord must have Legal Estate.] — No recovering vent in arrear.” The tenant “to 
tenancy can be implied under a party who lias allow the landlord or incoming tenant, in the 
not the legal estate. Moryell v. Paul, 2 M. ckliy. last year, to enter on 1st M^ay to make fallows 
.303 ; 6 L." J. (O.S.) K. B. 290. " and carry out the manure,” for which compensa- 

tion was to be [laid. The tenant to have “ the 
Acknowledgment of Tenancy.] — MTiere one use of the barns for stacking andthreshing the 
who had built a cottage on the waste had, on crops of the last year till the Isi- day «)f Mny^ 
three occasions, paid (k/. as rent to the person after the tenancy”: — Held, that these stipula- 
who had bought tlie adjoining old iuclosiire : tions tlid not necessarily import that the tenancy 
— Held, that it was a proper question for a jury was to be extended beyond the first year ; conse- 
wliethcr there liad been an acknowledgment of queiitly, that the tenancy was <letermined ])y a 
tenancy. Piw d. JatPsoiiY. Wil¥i>mii,i) V). kV,. notice, dated 24th March, 184G, to quit at 
273 ; 3"B. A C. 413. Michaelmas that year. Poed.lHamerwSainhy, 

T. holding pictures of .P.’s as a security for an 10 Q, B. 473 ; 10 Ij. J., Q, B. 303 ; 11 Jur. 308. 
alleged debt, hired rooms of the plaintiff in w’hicli A tenancy from year to year is to be considered 
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as recommenciTi" every year. 
ronce^ 8 Car. & P. 729. 

Of Glebe Land.]— A tenancy from year 

to year of glebe land is determined by tbe death 
of the incumbent. Doc- d. Kerhj v. Carter^ 
lb & M. 237. 

Death of Tenant— No Personal Bepresentative 
—Statute of limitations.]— After the death of a 
tenant from year to year, his son remained in 
possession and paid rent., and was treated by the 
landlord as tenant of the premises for more tha.n 
twenty rears from his father’s death. No per- 
sonal representative of the father was appointed : 
—Held, that tbe tenancy from year to year 
vested in the father was extinguished. JaeJistm 
V. 3ROra.ster,_ 28 L. lb, Ir. 176— C. A. 

liability of Tenant under Instrument not 
amounting to present Lease.] — A tenant who had 
been let into possession under an instrument, 
which did not amount to a present lease, and 
had })aid rent under the agreement, was held 
liable for the mismanagement of the farm, under 
a craint stating the premises to have been 
demised to him. Temped v. liawlimj, 13 East, 18. 

Interest of Personal Bepresentatives of| 
Tenant.]— In a case of tenancy from year to | 
year, the personal representatives of the tenant ' 
have the same interest in the laud wliich he had. 
Jimen V. iJean, 15 Ves. 241 ; 8 lb lb 178. 


G. TENANCIES FOR SMALLER TERMS. 


taldno- to execute' to him a lease of them, is a 
tenant at will until he pays rent for the premises 
for either a year or some portion of time having- 
reference to a year 5 after which he becomes a 
tenant from year to ^mar. JTefiythiotiyte v„ 
ITUchoocli. 10 M. & W. 494 ; 12 L. J., Ex. 38 ; 6 
Jtir. 976. , . 

But a mere payment of rent, without having' 
reference to a year or some aliquot part of a yeai, 
is not sufficient. Ib. ^ 

Proviso in a deed : A. agrees to become tenant 
to C. and D. of the premises, “at their will and 
pleasure, at and after the rate of 25b 4.?. per 
annum paj’^able quarterly.” A. reniaiiied in pos- 
session under this agreement for two years, ana 
I paid a 3^ ear’s rent, after which C. and I), dis- 
trained for four quarters’ rent: — Held, that A., 
was tenant at wall, and not from year to year.: 
JJoe d. Bastoio v. Cox^ 11 Q. B. 122 ; 17 L. J.? 
Q. B. B. 

A mere permission to occupy constitutes a 
tenancy at will. Doc d. Hull v. W ood^ 14 M. & 
W. 682*' ; 15 L. J., Ex. 41 : 9 Jur. 1060. And see 
Pollen or PolUn v. Brewer, 7 C. B. (N.S.,) 371 ; 
6 Jur. (N.S.) 509. 

The possession of a tenant at will is the posses- 
sion of the lessor. Derm d. Warren v. Fearn- 
dde, 1 Wils. 176. 

Under Void Lease.]— If a mail enter tinder a. 
void lease, and pays rent, he is not a disseisor,, 
hut a tenant at will. Berm d. Marren v. P'earn- 
.side, 1 Wils, 176. 

A parol agreement to lease lands for four years 
only creates a tenancy at will. GoodtUle d. 
GalUnoay v. Herbert, 4 Term Rep. 680. 

And nee ante, col. 884. 
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1. At Will. 


a. What is. 


Generally.] — A person who lives in a house 
rent-free by the sufferance of the owner, is a 
tenant at will. Bex v. Culldt, R. & R. 498. S. P., 
Be.if v. Joblimi, R. & R. 525. 

A minister of a dissenting congregation placed 
in the possession of a chapel and a dwelling-house 
by certain persons, in whom the legal estate was 
vested, in trust to permit and suffer the chapel to 
ijc used for the purpose of religious worshii), is a 
mere tenant at will to those trustees : and his 
tenancy is determined instanter by a demand of 
]50ssession. He is not entitled de jure before the 
<letenn illation of his tenancy to have a reason- 
able time for the removal of his furniture. Boe 
d. yieholl V. M'Kaed, 10 B. & C. 721.^ 8. P., 
Boe d. Jonen v. Jonen, 10 B. A C. 718 ; 8 L. J. 
(O.S.) K. B. 310. 

The words “ I give 3’ou a close to enjoy as long 
as I please, and to take again when I please, and 
you shall pay nothing for it,” create a tenancy 
at will. Ilex v. Fillonyley, 1 Term Rep. 458. 

If an agreement is made to lot])remisesso long 
as both parties like, and reserving a compensa- 
tion, acci’ui ng tie die in them, ami not referable 
to a 3'ear, or an\" aliquot part of a year, it does 
not create a. lioiding from year to year, but a 
tenancy' at will strictly' so called. And though 
the teiKint has expentled money on the improve- 
ment of the premises, that does not give him a 
right tt^ hold them until he is indemnitied. 
Blehardnon v. Bangridge, A Taunt. 128 ; 13 R.E. 
570, 

A party wlio enters into the possession of pre- 
mises umler a paper signed by the owner, under- 


Under Parol Grant of Freehold Interest.] — An 

interest of freehold or quasi freehold character 
cannot be created by parol or by mere written 
agreement. A party'’ holding under such an 
agreement is a teiiant-at-will, and removable by 
ejectment, without |.)rejudice to his equitable 
riu'hts. I)on,see v. Ea.st IndUi Co., 1 L, T. 34.^ ; 

8 W. lb 245. 

S. having for some years held a piece of 
ground under the East India Company, which 
they pro[)Osed to take for the purpose of jmblic 
i improvement, a negotiation took place for S.. 
surrendering the land and re-acquiring it on 
condition of giving up possession on one month’s- 
notice. At the time of proposing the surrender, S. 
believed the improvement in question was a new 
road which would greatly benefit his adjacent pro- 
perty', and such was also at first the intention of 
the company. Seemingly-', however, the company 
varied the iiature of the improvement ultimately 
contcinjdated. S. afterwards, without any definite- 
notice of the improvement, suiTcndercd the land 
and executed an agreement reciting the tranE- 
a<,‘tion and referringgenerally to the improvement 
as “a public iirqn’ovement,” without furtlier; 
describing it, and agreeing to quit at a montlT& 
notice : — Held, that the com])aiiy wei-e entitled 
at law to bring an ejectment for the land after a 
month’s notice, and that S. had no defence ; hut 
that Ills remedy', if any, was in ecpiity. Ib, 


Whether constituted by Attornment Clause in. 
Mortgage.] — A member of a building society 
borrowed 7,500/. from tbe society, which was to- 
be re})aid in a scries of monthly instalmcntwS of 
71b 17.S', %d. each, including interest at 7 per 
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cent. The instalments were payable at the 
monthly meetings of the society, and, if the 
member neglected to pay them when due, he 
became liable to a fine at the rate of 5 per cent, 
per month on the total amount in arrear and 
unpaid at each meeting. To secure the loan he 
executed to the trustees of the society a mortgage 
of real estate. The deed contained a proviso 
that if the member should fail for thi’ee monthly 
meetings to pay his subscription, interest, fines, 
or other moneys, or to observe the regulations of 
the society, or in the event of his becoming 
bankrupt, the mortgagees might enter into pos- 
session or receipt of the rents of the mortgaged 
property. And “for the better securing the 
payments which by the rules of the society ought 
to be made by the mortgagor,” it was agreed 
that, if the mortgagees should at anytime become 
entitled to enter into possession or receipt of the 
rents, and the mortgagor should then or after- 
wards be in the occupation of the whole or part 
of the property, he should during such occupation 
be tenant thereof from month to month to the 
mortgagees, at a monthly rent equal in amount 
to the moneys which ought to be paid monthly 
by the mortgagor from time to time for subscrip- 
tions, interest, fines, and other moneys under the 
rules, and that the tenancy should commence on 
the day up to which he should have fully paid 
all and every part of such subscriptions, interest, 
fines, and other moneys, and the rent for the 
period intervening between the commencement 
of the tenancy and the day on which the trustee 
should be entitled to enter into possession or 
receipt of rents should be payable and paid on 
that day, and the monthly rent due upon and 
subsequently to that day should become due 
monthly in advance, and be payable at the 
monthly meetings, the first payment of rent 
becoming due on the day on which the mort- 
gagees should first become entitled to enter into 
possession. Power was given to the mortgagees 
to determine the tenancy by fourteen days’ 
notice. The deed was not executed by the 
mortgagees, nor was it registered under the Bills 
of Sale Act, The mortgagor committed default 
in his payments, and was afterwai’ds adjudicated 
a bankrupt : — Held, that the tenancy under the 
attornment clause was not made by s. 1 of the 
Statute of Frauds a tenancy at will. Voise//, 
Bx parte ^ Knight, In re, 52 L. J., Ch. 121 ; 21 
Ch. D. 442 ; 47 L, T. 362 ; 31 W, R. 19— C. A. 

Pending Contract for Sale.] — See cam, cols. 
881-884.J 

HiOtice to Quit.]— Where a party was let into 
possession of land under an agreement of pur- 
chase, he paying interest after the rate of 5 per 
cent, per annum on the purchase-money, until 
the completion of the purchase, which was to be 
in three months ; and the purchase not being 
then completed, he continued in possession on 
the same terms; — Held, that this was only a 
lenancy at will, wbich might be determined 
without notice to quit. l)oe d. Tomes v. 
Chamherlaine, 5 M. & W. 14 ; 9 L. J., Ex. 38. 


Cestui que Trust.]-— The doctrine, that a cestui 
(pic trust who is in possession of the estate by the 
consent or acquiescence of the trustee must be 
regarded as his tenant at will, only applies 
where the cestui que trust is the actual occupant ; 
where he is merely allowed to receive the rents, 
or otherwise deal with the estate in the hands of 


occupying tenants, he is merely the agent of the 
trustees. Melting v. Leah 16 C. B. 652 ; 3 .0. L. R. 
1017 : 24 L. J.,' C. P. 187; 1 Jur. (N.S.) 759; 
3 W. R. 595. 

The management of an estate was intrusted hy 
the trustees (in fee) to the cestui que trust (for 
life) as beneficial owner ; and the latter, having 
never been in actual occupation, let 0. into pos- 
session, who occupied during the life of the cestui 
que trust, for more than twenty years, without 
paying rent or acknowledging title : — Held, that 
a tenancy at will had not been created between 
the cestui que trust and the trustees, and that C. 
had therefore acquired a good title, by adverse 
possession under 3 & 4 Will. 4, c. 27. J&. 

Presumption of.] — By indenture of lease of the 
26th of June, 1810, between A. of the one part, 
and B. of the other part, after reciting a former 
lease, dated 27th of July, 1801, matie between 
W. S. of the one part, and A. of the other part, 
whereby one undivided moiety of certain lands, 
and two undivided moieties of other lands, con- 
taining eighty acres, were demised by W. and 
M. S. to A., for the term of forty years, the 
whole of the lands, containing eighty acres, and 
the moiety of the other lands, were demised by 
A. to B. for the remainder of the term of forty 
years, except the last ten days. A. died in 1813, 
leaving the plaintiff his real and personal repre- 
sentative, and B. died in 1818, leaving the 
defendant his personal representative, who con- 
tinued to occupy the lands demised until the 
time of the trial. The rent was regularly paid 
by B. and the defendant to A. and the plaintiff 
up to Lady-day, 1841, when the lease expired, 
and in December, 1841, the defendant paid rent 
for the whole of the eighty aci’es to M. S, The 
defendant went into evidence to shew that 
neither A. nor the plaintiff had, in fact, any title 
to the undivided third part of the eighty acres, 
but that the whole was in M. S. Held, that, at 
all events, the lease of 1810 established a prima 
facie case of title in the plaintiff, which the 
defendant must rebut by his evidence ; and that 
the plaintiff had a right to treat the defendant 
as a tenant at sufferance of the undivided third 
part of the eighty acres, and to sue him for the 
use and occupation thereof after the expiration 
of the lease. Baajley v. Bradley, 5 C. B. 396 ; 
16 L. J., C. P. 206. 

Statute of Limitations — ^Waiver.] — ^W. H. died 
intestate in 1798, seised of a house and land, 
leaving a widow and an only son (by her), J., 
fifteen years old. The widow continued to reside 
on the property, and about a year after the 
death of W. H. married the defendant, and 
resided with him on the premises ; J. also 
remaining with him till 1805, when he w^ent 
away, but occasionally returned for about a 
fortnight at a time till 1842. About that time 
the defendant applied to the lessor of the plaintiff 
to advance lOOL on mortgage of the property, 
and on that occasion the title-deeds being pro* 
duced, the solicitor stated that it was necessary 
that J., being the heir-at-law of W. H., should 
execute the conveyance. The defendant accord- 
ingly brought J., who executed the mortgage and 
signed the receipt for the 100/., which was 
received by the defendant Held, that a jury 
might well presume on the state of facts, that 
the defendant \va>s tenant at will to J., and that 
the defendant by his conduct had waived all 
right to set up the Statute of Limitations, 3 4 
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Will. 4, c. 27, to defeat tlie right of entry of J. 
Jjor, d. Groces y. Groves^ 10 Q. B. 486 ; 16 L. J., 
Q. B. 297 ; 11 Jiir. 558. 


Demand of Keys.]— Where a person, who has 
had the keys of a house given him in order that 


n may see over it, takes the opport™^^^^ 

Q. B. 29/ , 11 Jiu. DDc.., iurnitiu’e and family, and the land- 

lord afterwards sends for the keys, and, upon 
b. How Determined. the refusal of them, enters himself, and turns 

. v 4 r, «. out the party and his goods Held, that (the 

KeoffmentandLivery ofSeisiu.]— Afeottment, . having found a tenancy at will to have 
with livery. of seisin made on the land, determines created) there was ample evidence in the 

a tenancy at will, though the tenant is not preset, ^ determination' of the tenancy, 

nor assenting to the feoffment; and the feoffee Y^Bretoer, 7 G. B. (H.S.) 371 ; 

may maintain trespass against the tenant at will g a 509. 

who has been entered on his possession. BallY, 

CuUimore, 2 C. M. & E. 120 ; 1 Gale, 96 ; 5 Tyr. Insolvency of Lessor.]— Where a party creates 

753 ; 4 L. J., Ex. 137. a tenancy at will, and afterwards becomes insol- 

. n . 1 £ 4-1, vent, the vesting order, wdth knowledge thereof 

Demand of Possession.] — A letter from the tenant, is a determination of the tenancy ; 

attorney of a lessor to the attorney of a tenant tenant, after such information, con- 

at will, stating that, unless the tenant paid the possession, he may be treated as a 

lessor what he owed him, he wrould, without delay, t,j.ggpasser. Doe d. JDavles v. Thomas^ 6 Ex. 854 ; 
take measures for recovering possession of the 20 l j. Ex. 367. 
property, is a sufficient indication of the lessor’s ’ 

will to put an end to the tenancy, and equivalent Carrying away Stone by Lessor.]— A. in 1817 
to a demand of possession previously to the com- let B. into possession of a farm as tenant at will, 
mcncement of the action. Boe i{. Price y. Prlcc.^ and in 1827 A. entered upon the land without 
2 M. Scott, 464 ; 9 Bing. 356. B.’s consent, and cut and carried aw^ay stone 

A. lessor at will, B. lessee at will, C. under- therefrom Held, that this entry amounted to a 
lessee at will ; a demand of the possession, made determination of the estate at will. Turner v. 
upon the premises from the wdfe of C. is sufficient j)oe Ci. BeJinett^ 9 M. & W. 643; 11 L. J,, Ex. 
to entitle A. to maintain ejectment. Boe d. 453 — Ex. Ch. 

Blair V. Streets 4 K. & M. 42 ; 2 A. & E. 329 ; 4 

L. J. K. B. 67. Determination of — Fresh Tenancy at will— 

A party, w’ho defends in ejectment as landlord Statute of Limitations.] — A., having been in 
as to W.Vand as tenant as to B., cannot take possession of a house and land adjoining, as 
advantage of a defect in the service of a demand tenant at wdll to the lord of a manor, was told 
of possession, made upon the tenant of B. for by a subsequent lord that he must leave. On 
the purpose of determining an estate at will. Ih, his refusal to do so, a wu’it of ejectment was 

served upon him ; it wms then verbally arranged 
Kotice.]— Where a tenant is in possession of that A. should give up part of the land, and 
land nntler an agreement for a lease for tw'euty- retain the house and remaining land during the 
one years but has paid no rent, he is a tenant at life of himself and wife : — Held, that these acts 
wdlf and the landlord may determine the tenancy amounted to a determination of tlie tenancy at 
hy giving notice to quit. Coatsworth v. Johnson, will, and as a new tenancy at w-ill was thereby 
5.5 L. J.,"Q. B. 220 ; 54 L. T. 520 — C. A. ci’eated, the Statute of Limitations, 3 & 4 Will. 4, 

A tenant at will cannot put an end to his c. 27, ss. 7, 10 and 14, began to run froni that 
tenancy, even by an assignment, without giving time, and not from the date of the original 
notice to his landlord. Pinliorn v. Sonster, 8 tenancy. Loche v. Matthews, 13 C. B. (N.s.) 
Ex. 763; 22 L. J., Ex. 266; 16 .Jur. 1001; 1 7.53; 32 L. J., C. P. 98 ; 9 Jur. (n.S.>874 ; 7L.T. 
W. E. 336. 824 ; 11 W. E. 343. 


Agreement to Purchase.] — A tenancy at will 
is determined by an agreement to })urchase. 
Daniels v. JJavison, 16 Ves. 252 ; 10 E. E. 171. 

Entry under Authority of Lessor.] — The | 

defendant occupied land, under parish officers, 
aiul had paid rent ; they gave an invalid notice 
to quit at the end of the first year, and, by a 
lease signed onh' by two of them, demised to 
the plaintiff for a term of years, to commence 
from the end of the defendant’s tenancy. Under 
th is lease the plaintiff entered ; but the defendant 
refused to give up certain plants he had himself 
planted, and subsequently entered and took them 
away: — Held, that he was liable in trespass; 
that though tin* lease was invalid, there was 
eviilence that the plaintiff entered under the 
authority of all the parish officers, and that 
therefore the <ieferitlant’s tenancy being either a 
ttmancy at will or on sufferance, was lawfully 
deternuned, and his entry wrongful. Bv/ZZi/? v. 
Delmar, 29 L. J., Ex. 276. 

Death.]— Generally the death of either party 
determines a tenancy at will. James v. Dean, 
11 Ves. 391. Affirmed, 15 Ves. 236 ; 8 E. E. 177. 


2. Other Tenancies. 

A Year certain.] — A tenancy for “a year 
certain ” is “ less than a tenancy from year to 
year,” because : — 

Per Dowse, B. : A tenancy from year to year is 
a tenancy for a year certain, and every year 
afterwards it is a springing interest arising upon 
the first contract and parcel of it, so tiiat if the 
lessee occupies for a number of years, these 
years, by computation from the time past, make 
an entire tenancy for so man}^ years, and after 
the commencement of each new year it becomes 
one entire lease certain for the year past, and 
also for the year entered upon, so that it is not a 
reletting after the commencement of the second 
and subsequent years. Wrk/ht v. Tracey, Ir. E. 
8 C. L. 478— Ex. Ch. 

Per Deasy, B. : If a tenant from year to year 
demises for a term of years, and the original 
tenancy from year to year lasts beyond that 
term, such a demise is not an assignment, but 
there is a reversion, Ih. 

A tenancy for “a year certain” is not “less 
than a tenancy from year to year,” because : — 

Per Fitzgerald, J. : A tenancy from year to 
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year is legally and tecliiiically a tenancy for, one 
year certain and no more, but to which is super- 
added, by construction of law, that if neither 
party expresses his will to determine or give up at 
the end of the year, then it shall continue for 
another year. Ih. 

Per Fitzgerald, B. (and adopted by Whiteside, 
C.J.) : A tenancy from year to year in the 
uncertainty of its duration, still retains its 
character of a tenancy at will ; but, by reason of 
judicial decisions, the will cannot be determined 
before the end of the first year at least, and thus j 
the tenancy becomes certain for a year. Id. I 

Per Palles, C.B. ; The tenancy from year to 
year, pointed at by s. 69, is a tenancy from year 
to year in the abstract, and the necessary duration 
of a tenancy from year to year in the abstract is 
a term fixecl and certain, that is, the term of one 
ymar. Ih. 

Week to Week.] — A weekly tenancy is a 
reletting of the premises by the landlord at the 
beginning of each successive week. Sand ford v. 
Clarle, 57 L. J,, Q. B. 507 ; 21 Q. B. D. 398 ; 59 
L. T. 226 ; 37 W. R. 28 ; 52 J. P. 773. 

What amounts to.] — Where the only 

evidence of the terms on which a furnished 
, house was taken, was the following receipt put in 
by the landlord: ‘‘Received from C. 126k for 
rent of furnished house, from the 8th May to 
the 1st August, 1846 ” : — Held, that the jury 
might properly infer that the tenancy was 
weekly. Towne v. Campdell. 3 C. B. 921 ; 16 
L. J., C. P. 128. 

ITotice to Determine.] — Notice is neces- 
sary to determine a weekly tenancy. Sand ford 
y. t'larhe (21 Q. B. D. 308) explained ; Jones v. 
Mills (10 C. B. /x.s.) 788) followed. Boicen v. 
Anderson, [1894] 1 Q. B. 164; 10 R. 47; 42 
W. R. 236 ; 58 J. P. 213. 

Removal of G-oods after.] — A stipulation 

•on the occasion of a weekl}" letting, that, after 
the expiration of such tenancy by the usual 
week’s notice, the tenant shall have a reasonable 
time for the removal of his goods, is a valid 
stipulation and operates as an extension of the 
term, so as to give the tenant a right to enter 
.and do what is necessary for such removal. 
Cormsh v. StuUs, 39 L. J., C. P. 202 ; L. R. 5 
C. P. 334 ; 22 L. T. 21 ; , 18 W. R. 547. 

When it is a part of the terms of a tenancy 
■created by parol that the tenant shall be allowed 
to place goods on land not comprised within the 
letting, the tenant, who has acted upon such 
licence, though not by deed, and was afterwards 
revoked by the determination of the tenancy, 
has a right to go and remove the goods which he 
has so placed there, and is entitled to have a 
reasonable time to do so. 1 1). 

Eestraining Nuisance by Lessor of.] — 

'The owner or lessor of houses let or sub-let to 
weekly tenants cannot maintain a suit to restrain 
a temporary nuisance, such as the noise of 
machinery in ad jacent premises. Jones v, Chap- 
j)elf 44 L. J., Gli. 658 ; L. R. 20 Eq. 539. 

Semble, that such a suit could be maintained 
by a weekly tenant if tlie nuisance was of such a 
nature as to be injurious to his health or comfoi't. 
Ik 

For Six Mouths and then Three Mouths.] — A 

jmrty hired apartments upon the terms contained 


in the following memorandum : “ I hereby 
agree (according to our conversation of last even- 
ing) to pay you for the occupation of your first 
floor, furnished, from Monday, March 4th, 1839, 
to September the 4th, 1839, the sum of 52k 10, s*. 
I also agree either to occupy the said rooms 
from, the 4th September to the 4th December, 
furnished, on the same terms, viz. 26k 5s., for the 
three months, or take them unfurnished at the 
rate of 84k per annum ” : — Held, that this did not 
create a tenancy from year to year, but was 
propeHy declared on as an ag3.‘eement to take the 
apartments furnished for six months ; and for a 
further period of three months, furnished or 
unfurnished at the option of the tenant. Ather- 
stone V. Bostocli, 2 Scott (N.R.) 637 ; 2 Man. k G. 
531 ; 1 Drink. 96 ; 10 L. J., C. P. 113. 

On Sufferance.]— Holding Over, supra, 
F. 3 (ante, cols. 885 et seq.). 

H. RENT. 

1. Contracts for. 

When Concluded.] — Two of the plaintiffs were 
the legal owners of a leasehold interest in a 
house, and claimed 37k from the defendant for 
the use and occupation of it during the three 
last months of their term. They authorised him 
to pay this amount to another of the plaintiffs, 
who was owner of the reversion. She called on 
the defendant, who expressed his willingness to 
pay her the money, though he did not make any 
actual tender of it, but she refused to receive it, 
and demanded more. The plaintiffs then sued 
the defendant for the use and occupation, and 
claimed 23Sk The defendant paid 87k into 
court : — Held, that as soon as the defendant 
expressed to the agent his readiness to pay the 
37k there was a conclnded agreement between 
him and the plaintiffs for that amount, and that 
the plaintiffs could not recover more. Gretton v. 
Mens. 7 Ch. D. 839 ; 38 L. T. 506 ; 26 W. R. 607. 

Held, also, that the defendant was entitled to 
the costs of the action from the time of the pay- 
ment into court. 11. 

Coustructiou.] — A net rent is a sum to be paid 
to the landlord clear of all deductions. Bennett 
V. Wonuieli, 7 B. & C. 627 ; 1 M. & Ry. 644 ; 3 
Car. A P. 96 ; 6 L. J. (o.S.) K. B. 175 ; 31 R. R. 270. 

A covenant that half a year’s rent shall remain 
in the hands of the tenant till the last year, 

means the current half-year. v. Nlcholls, 

Lofft, 393. 

Where a contract was made by the plaintiff 
and A., that A. should build houses on the plain- 
tiff’s land and procure tenants for the same at a 
given rate, and himself pay the rent till he so 
procured tenants from the Michaelmas then next 
ensuing: — Held, that, under this contract, no 
tenancy was created between the }:)laintiff and A. 
Taylor Y. Jaedmn, 2 Qdx. klL.%2. 

Implied.] — There is an implied covenant 
for payment of rent under the words “yielding 
and paying.” lyqnlden y. May, 9 Ves. 330 ; 7 
East, 237 ;"3 Smith, 269 ; 2 Bos,'& P. (n.r.) 449 ; 
8 R. R. 623. See 9 R. R. 104, n. 

Qualified.] — Lease by the plaintiff to T., 
for years, of a messuage and farm, at a yearly 
rent, payable quarterly, and T. covenante<.l to pay 
the rent on the days and in manner therein 
mentioned, and also to pay interest in case the 
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rent should be behind three quarters ; and the 
defendant covenanted that T. should, at all times 
during the term, well and truly pay to the plain- 
tiff tiie i-ent at the respective days, and also 
interest, and should duly observe all the cove- 
nants, and that in case T. should neglect to pay 
the rent for forty days, the defendant should pay 
on demand Held, that the defendant was not 
chargeable until after forty days and demand 
made. Skiklcmore v. TlmtUton. 6 M. &; S. 9 ; 18 
B. R. 280, 

B., as surety for J., became party to an inden- 
ture, whereby A. leased land to J., at a rent 
payable by J., for a term determinable on A.’s 
death ; and B. and J. covenanted jointly and 
severally for themselves and their heirs, that B. 
and J., or one of them, or their heirs, executors, 
&c., should pay the rent reserved, and also a 
further rent, as liquidated damages, if the land 
was farmed contrary to the covenants of the 
lease. After B.’s death, rents of both kinds 
became due Held, that B.’s devisees were not 
liable under 3 & 4 Will. & M. c. 14, to an action 
of debt for any of the suras due. Farley^ v. 
Briant, 3 A. & E. 839 ; 1 H. & W. 775 ; 5 
H. & M. 42. 


Dependent or Independent Covenants.] — In a 

lease for seven 3"ears, containing the usual cove- 
nants that the lessee should pay the rent, and keep 
the premises in repair, there was a proviso that 
the lessee might determine the term at the end 
of the tirst three or live years, giving six months’ 
previous notice, and that then, and from and 
after the e.xpiration of such notice, and payment 
of all rents and duties to be paid by the lessee, 
and j)erformance of all his covenants until the 
end of the tliree or live years, the indenture 
should cease and be utteidy void : — Held, that 
the payment of rent and performance of tlie 
other covenants were conditions precedent to the 
lessee’s determining the term at the end of the 
first three years ; and that his inei'ely giving six 
months’ notice, expiring with the first three 
years, was not sufficient for that purpose. 
Forterw Shej/hard, 6 Term Rep. 665 : 3 R. R. 305. 

A. demised to B. a coal mine for forty-two 
years, at a yearly rent. The lease contained 
iiumerons covenants on the part of the lessee for 
payment of i-ent, and in respect of the working 
of tliemine. with a proviso for re-entry on breacli 
of any of them ; and a pi'oviso that if the lessees 
should be desirous to quit the premises at the 
end of the first eight years of tlie term, and of 
such tljcir desire should give the lessor notice in 
writing eighteen calendar months before the 
expiration of such eighth year, then all arrears of 
rent being [laid, and all and singular the cove- 
nants and agreements on the part of the lessee 
having Leen observed and performed, the lease 
should, lit the expiration of the eighth year, he 
utterly v<)i< I ; but. nevertheless, witiiout prejudice 
to any claim or remedy which any of the 
partie.s might then be eiiHtled to for bi*each of 
any of the eovi^nants r — Held, that the perforni- 
anee of all the covenants by the lessee was a 
condition precedmit to his right to determine the 
lease. Frh/r v. 6’m/, 5 Ex. 5‘,»7 ; 15 Jur. 814 — 
Ex. (hi. Atlinned, 4 H. h. Gas, 565 ; 18 Jur. 1036. 


Covenant to Pay Rent at a Certain Time 
—Proviso for Acceptance of Reduced Rent if 
Covenant Performed.] — A lease made in 1853 
resei-ved the yearly rent of 556/., payable half- 
yearly, and contained a power of distress in case 
such rent or any part of it should be in arrear ; 


and also a covenant by the lessee to pay it on the 
gale days. Then followed a clause of re-entry in 
case such rent or any part of it should be 
thirty-one days in arrear. and a proviso that if 
the iksee should perforin “the several covenants,, 
clauses, conditions, reservations and agreements 
thereinbefore on his part contained, the lessor 
would accept the “ yearly sum of 278/.” in full 
satisfaction of the “yearly rent of 556/.” An 
ejectment having been brought for non-payment 
of 556/. as due for the year ending 1st November,, 
1877, claiming the higher rent on tlie ground that 
the lessee had not kept his covenant to pay or 
tender it on the gale days : — Held, reversing the. 
decision below, that the tender of rent ad diem 
was not necessary to entitle the lessee to the- 
benefit of the* proviso for the acceptance of the 
reduced rent. M'Kay v. McNally ^ 4 Ij. R., Ir. 438.. 


Commencement of Rent.] — In an aclion for 
specific performance of an agreement to grant a. 
lease of premises, which contained the term for 
which and the rent at which the lease was to be 
granted, but did not state when the term was tO' 
commence, it was held that the term commenced 
from the date of the agreement, and judgment 
was given to that efi’ect, together with damages. 
When the lease was being settled a question 
arose as to the date at which the rent was to 
commence : — Held, that the rent commenced at 
the date of the entry into possession by the 
lessee, as the damages were to recompense him 
only for the loss of profit while kept out of 
possession by the lessor. Jaqiiea v. 47 

L. J., Ch. 544 ; 6 Ch. D. 153 ; 38 L. T. 99 ; 26 
W. R. 368. See next case. 

An executory agreement for a lease does not 
satisfy the Statute of Frauds, unless it can be. 
collected from it on what day the term is to 
begin, and there is no inference that the term is 
to commence from the date of the agreement in. 
the absence of language pointing to that conclu- 
sion. Jaqiies v. Millar (6 Ch. I). 153) overruled. 
Marshall v. Bcrridqe, 51 L. J., Ch. 329 ; 

Ch. 1). 233 ; 45 L. T.* 599 ; 30 W. R. 93 ; 46 J. P. 
279~C. A. 

Rent for a colliery, commencing the first 
quarter-day after a certain quantity of coaL 
had been <lng, ordered to be paid from the 
quarter-day prior to which that quantity would 
have been dug but for the fraudulent delay 
of the lessee. Green v. Sq)arrow^ 3 Swanst. 408 
19 R. R. 248. 


Of Medical Practice.] — The plaintiff 

wishing to sell a medical practice, with the 
leuse of the house where it was carried on, 
})laced it on the books of a medical agent. 
This led to negotiations with the defendant. 
The premiums asked for the practice and for the 
lease were stated in a letter from the agent to 
the defendant, but no time for completing the 
pni'chase was mentioned. The tlefendant replied 
iu^ a letter to tlie agent accepting the terms 
offered, and adding that he should be j'eady to 
pay tlie deposit-money “ on receipt of corrected 
agreement,” and at the same time he wrote to 
the plaintiff; personally, also accepting the terms 
offered, and adding, “I shall trust to you to 
give me tlie best introduction you can* during 
three months and afterwards, if necessary.” 
The plaintiff replied, tliankiug the defendant 
for acceding to his terras, and saying that “it 
wouhl be his aim as well as his duty to give him 
an effectual introduction to his patients.” A 
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formal agreement was drawn up, but never was either an express contract to pay the rent, 
signed, and after some further correspondence or an agreement to occupy as any other tenant, 
the defendant refused to complete the purchase : and pay a quantum meruit ; the sums and goods 
— Held, that inasmuch as the time for the com- paid to go towards the rent. Albuitoii y. Booths 
meiicement of the purchase was left uncertain, and 3 Jur. (K.s.) 50. 
the stipulation as to the three months’ introduc- 
tion was not agreed to, and as the parties con- What constitutes fresh Demise.] — The defen- 
templated a formal agreement, there was no dant entered into a written agreement with the 
binding contract between the parties, and the plaintiff to take premises at a rent of 206'. a 
action was dismissed. May y. 'IJ iomsori^ week, payable on demand and subject to four 

Ch. 917 ; 20 Ch. I). 705 ; 47 L. T. 295— C. A. weeks’ notice to quit on either side. During the 

continuation of this tenancy, a verbal agreement 
Damages or Dent.] — In 1862, A. agreed to was made between the parties that the rent 
lease a mine to B. Disputes arose between the should be 16.;?. a week, and the defendant for 
parties, and A. brought an action against B. several weeks paid this reduced amount, and on 
under the agreement, and B. filed a bill against one occasion submitted to a distress : — Held, 
A. to have the agreement set aside. The parties that there was no fresh demise, and that the 
then referred all the matters in dispute between original rent continued to be the rent payable 
them to arbitration, and the arbitrator awarded for the premises. Onmley v. VlUy, 7 Ex. *31 9 ; 
that the agreement for a lease was valid; that 21 L. J., Ex. 135. 

it should be cancelled, and that B. should pay to A. demised to B. premises from the 15th of 
A. 5,513Z. B. died, and a suit was instituted to May, 1851, at the yearly rent of 145Z., payable 
administer his estate, under which A. carried in on November 14th arul May 14th. These pre- 
a claim to rank as a specialty creditor in respect mises had been let to C., whose tenancy expired 
of the sum awarded : — Hehl, that the sum was on the 13th May, 1851, and who had omitted to 
awarded by way of damages and not for rent, give a notice to quit to one of his under-tenants, 
and therefore was not entitled to rank as a who occupied a cottage, at a yearly rent of 5/. ; 
specialty debt. Talbot y. Shrewsbury (Barl% and in consequence B. could not obtain possession 
42 L. J., Oh. 877 ; L. R. 16 Eq. 26 ; 21 W. R. 473. of that part of the premises. It was then agreed 

that A. should receive from the under-tenant 
^ Property taken by Railway Company — Lia- rent for two half-years, and deduct that 5Z. from 
hility of Tenant.] — A party was the tenant from the rent to be paid for the wdiole by B., and that 
year to year of a house and premises, at a rent B. should pay 70Z. to A. on the 14th of November, 
payable half-yearly, on the 1st April and the 1851, and 14th of May, 1852 : — Held, that such 
1st October. The premises being required for agreement operated as a new demise, and that 
the purposes of a railway, the railway company, A. was entitled to distrain for 70Z. which became 
in pursuance of a power given by their act of due on the 14th of November. Watson y. Waud, 
parliament, gave the tenant six months’ notice 8 Ex. 335 ; 22 L. J., Ex. 161 ; 1 W. R. 133. 
to quit, which expired in. the middle of a half- 

year, viz. on the 28th July. The tenant gave up Time of Payment.] — Memorandum dated the 
possession to the company accordingly at the 31st of January, 1840, between B. and J. J. 
expiration of six months, without obtaining or agrees to become the tenant of the S. farm at 
requiring compensation for his interest in the the customary time of entry, under the following 
premises, wdiich he was entitled, to under the conditions: viz. that 260Z. annual rent shall be 
act: — Held, that he was liable for -the rent of the paid at the usual time for the house, premises 
lialf-year ending on the following 1st October, and lands as agreed upon ; and B. agrees to lay 
Waimoriyht v." liamsden, 5 M. & W. 602 ; 1 out in the improvements of the farm-house a 

Raiitv. Gas. 714 ; 9 L. J., Ex. 120. sum not exceeding 200/. : — Held, that this agree- 

ment did not necessarily import, in point of 
Right of Tenant to Retain — Por Repairs.] — law, that the year’s rent was to be payable at 
Agreement that the lessee should spend 200/. in the end of the year from the time of entry ; 
repairs, to be inspected and approved of by the but that it might be shewn from the contem- 
lessor, and to be done in a substantial manner ; poraneous or subsequent dealings of the parties 
the lessee to be allowed to retain the sum out of that their understanding was, that the rent 
the first year’s rent of the premises : — Held, that should become payable at an earlier period, 
the lessor’s approval was not a condition prece- Gore v. Lloyd^ 12 M. & W. 463 ; 13 L. J., Ex. 366. 
dent to the lessee’s retaining the rent. Ballman It was proved that the usual time of entry on 
V. King^ 4 Bing. (n.c.) 105 ; 5 Scott, 382 ; 3 the neighbouring farms was on 12th May, and 

Hodges, 283 ; 7 L. J., C. P. 6. that the rents of the estate of which the farm 

Cr. was a part were payable at Michaelmas. The 
Not Enforced.] — Upon the marriage of A., the audit day being in January, T. entered on the 
grandson of W., from whom A. had large expec- farm in spring, 1840, and contiaued in possession 
tations, a house and lands were settled upon A., till 1842. In May, 1842, he was in arrear for 
and it was agreed that the grandfather should rent to the extent of 160/., and, being pressed 
occupy the house and lands, and also some glebe by his landlord, executed a warrant of attorney 
lands belonging to A. There was evidence as to for 420/., being the amount of the arrears and of 
the rent that was to be paid, which was about the year’s rent, the understanding being that a 
the actual value. A. never enforced the rent fi. fa. was to be delivered to the sheriff upon a 
during the eight years of his grandfather’s occu- judgment to be entered up, but that it was not 
pan cy, which ceased with his death, but had to be executed unless the writs of other creditors 
received sums in money and goods equal to about were sent to the sheriff*. In October, 1842, T, 
half the alleged rent. Stuart, V.-C., allowed an was applied to for another year’s rent, of which 
exception to the master’s report allowing the he paid a portion, promising to pay the rest 
rent, as alleged. But Gran worth, 0., reversed before Christmas. Xu November the sheriff, 
his decision, coming to the conclusion that there who had received writs fi’om other persons 
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against the property of T,, executed the fi, fa. 
Held, that these facts warranted the jury in 
finding that a year’s rent became due at 
IMichaclmas ; and, secondly, that the giving by 
T. of the warrant of attorney Avas not such a 
procuring of his goods to be taken in execution 
as amounted to an act of bankruptcy. Jl). 

Tithe Commutation Eent-charge.]—- The plain- 
tiiS being the owner of a farm, and lessee of the 
tithe commutation rent-charge, under a dean and 
chapter, at a rent of 60L per year, let the land 
verbally to the defendant at a rent of 400^. a 
year, tithe free Held, that, as by 6 & 7 Will. 4, 
c. 71, s. 80, in the event of the defendant dis- 
training for the tithe rent, she would be com- 
pelled to allow the same to the plaint ifi in 
account, the plaintiff was tenant to the defen- 
<lnnt, at a rent of 400/. Mefffihon v. Glamis, 7 
Ex. G85 ; 21 L. J., Ex. 284. 

Extent of Promise to Pay.]— A declaration 
averred that the plaintiffs, being tenants to H., 
of chambers at a certain rent, payable quarterly, 
underlet tliem to the defendant, who undertook 
to i.iay the rent to H., and agreed that if he did 
not do so ho would indemnify the idaintift's in 
I'espect thereof, and that the defendant did not 
pay the rent to H., nor indemnify the plaintiffs : 
— Held, that whether the contract meant that 
the defendant was to pay to H. the rent due 
from the ]jlaintiffs to H., or to pay the rent 
under the demise from the plaintiffs, the promise 
of the flefendant to pay did not extend beyond 
the term of his own tenanev. Sm/t/i v. bfle.'f 
or Xo?v//, 1 L. M. & P. 71)4 ; 10 C. B. (5 ; 20 L. J., 
C, \\ ; 1 f) J ur. 250. 

Premises originally of no Value.]— When a 
lessee covenants to pay the rent reserved and 
keep the demised premises in repair, he is bound, 
during the term, to perform both covenants as 
long as. the subject-matter of the demise con- 
tinues to exist, although it was originally of no 
value. Medth (Emi) v. CutMerf, Ir." E. 10 
0. L. 305. 

Joint Tenants — Liability of Executors of 
deceased Tenant during Sole Tenancy of Sur- 
vivor.]— A mineral lease for thirty-one years 
was gi'anted to L. and M., and the survivor of 
them, but expressly excluding assigns and sub- 
tenants, whether legal or conventional.” By 
the lease L. and M. bound themselves and their 
respective heirs, executors and successors, all 
conjnnctiy and severally renouncing the benefit 
of discussion, to pay the rent. The lease also 
provided that if L. or M. became bankrupt it 
slumld, in the option of the lessor, become void. 
Shortly after the commencement of the lease L. 
became bankrupt, and M. died, but the lessor 
never oxtircised his option to determine the 
lease : — Held, that by the terms of the clause 
of obligation the lessees were conjunctly and 
severally liable for rent irres]}ective of their 
interest, and that after M.’s death, his repre* 
sentativos, though they had no interest as 
tenants, remained liable for rent during the 
currency of the lease. Burna v. Bn/uu or 
JA/rtZ/q 12 App. Cas. 184— H. L. (Sc.) 

Liability of tTnder-Teuant.]— An under-tenant 
of a part of the lands demised, subject to the 
payment of .rent to the immediate lessee, is not 
in the eye of the law an assignee of such 


immediate lessee. Berney v. 3foore, 2 Pvidgw. 
P. C. 323. 

An under-tenant is not bound by any of the 
covenants contained in the original lease. Ih. 

An under-tenant of premises comprised in an 
ejectment (for non-payment of rent) brought by 
the first lessor is not barred from relief if be 
files a bill in equity against such lessor within 
six months after execution had, and within that 
time deposits in the court the whole arrear of 
rent ascertained to be due to the lessor. Ih. 

And in such case it is not necessary that 
any new lease should be executed by the first 
lessor. Ih. 

The statutes giving to landlords the remedy 
by ejectment for non-payment of rent are not 
mandatory on the court of equity to set up an 
immediate lease which had been evicted under 
the said statutes, upon a bill filed, and the rent 
and cost deposited within six months after the 
habere executed by an under-tenant claiming: 
one-fourth of the lands demised, and against 
the consent of the immediate lessee. And if a 
lease be so set up against the consent of the 
lessee, the statute 11 Anne, c. 2, subjects him to 
the several covenants. I h. 

Chief Rents.] — Land on which an improved 
chief rent, which was purchased by the plain- 
tiff’s testator in 1853, had been reserved by a 
former vendor of the land, was ordei'ed to be 
sold to pay the arrears of the chief rent which 
had accrued due since that date. Horton v. 
Hall, L. E. 17 Eq. 437 ; 22 W. E. 391. 

Liability of Auctioneer.] — S. and M. carried 
on business in premises rented by M. of C. Being 
about to dissolve partnership, their respective 
attorneys gave a joint order to an auctioneer 
to take possession of the goods upon the 
premises, “realise the same with all convenient 
despatch, and to hold the proceeds as stake- 
holder until we shall join in directing you as 
to the disposition thereof.” The auctioneer 
took possession, and sold the goods by auction, 
under conditions, one of which was as follows : — 
“ Each lot shall be paid for immediately after 
the'sale and previously to its removal. Each and 
all lots shall he taken to be delivered at the faE 
of the hammer, after which time they shall 
remain and be at the exclusive risk of the pur- 
chasers, and the auctioneer shall not be called 
upon for compensation for any injury or loss 
sustained after that time.” After the lots were 
sold, but before all had been taken away by the 
purchasers, the agent of C. told the auctioneer 
that he could not allow the things to go until he 
was paid rent then in arrear. Toe rent was the 
private debt of M., who asked the auctioneer to 
pay it oat of the proceeds of the sale. 8. gave 
him notice not to pay the rent, and the attorneys 
gave him notice to pay the net proceeds to 8., 
he being entitled to the whole. The auctioneer 
paid the rent to C., and the balance of the 
}>roceeds to 8. : — Held, that the auctioneer was 
not justifietl in_ paying the rent, and that 8. was. 
entitled to maintain an action against him to 
recover the residue of the proceeds. Sicertlng v. 
Turner, 41 L. J., Q. B. 68 ; L. it. 7 Q. B. 310 
25 L. T. 70G : 20 W. E. 185. 

Receipts for Rent — Evidence,] — An alteration, 
in the landlord's receipts for rent, of the names 
of the occupying tenants does not, unless known 
to have been assented to by all the parties 
interested, afford any evidence from wdiicU can 
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be inferred either a change of the tenancy or a 
transfer of the legal rights. JBourke v. jBourke, 
Ir. E. 8 C. L. 221. ■' 

Indemnities against Payment.] — A lessee 
of a farm for an nnexpired term at a yearly 
rent, payable quarterly, gave up possession to 
the defendant, under an invalid assignment of 
the unexpired residue of the lease. He entered, 
occupied and paid the reserved rent quarterly 
to the lessor for the lessee. The lessor never 
accepted or objected to the defendant as his 
tenant. The defendant quitted on a quarter-day 
without giving the lessee any notice to quit: — 
Held, that a promise by the defendant to 
indemnify the lessee against the rent for any 
period after the defendant had ceased to occupy, 
could not be inferred as a matter of law. Crouch 
V. Treqoihinrf or Trcqomiluq, 41 L. J., Ex. 97 ; 
L. E. 7 Ex.‘ 88 ; 2(i L. T. 286 ; 20 W. E. 536. 

On Grant of Eeversion.] — See post, cols. 1082, 
1083. 

Relief against Breach.] — A lessee applying to 
redeem a lease which has become forfeited at 
law by nonpayment of rent is not required by 
the statute 4 Geo. 2, c. 28, s. 3, before the hearing 
to pay into court the arrears of rent, or the costs 
at law, if no injunction is granted until the 
hearing, and the lessor is in possession. Boicmr v. 
Colhy, 1 Hare, 109 ; 11 L. J., Ch. 132 ; 5 Jur. 1106. 

A court of e(|uity, when asked by a lessee to 
grant him relief, will consider the conduct of 
the lessee in dealing with the property, whether 
that conduct does or does not involve a breach 
of covenant. Ih. 

A lease provided that, in case of any breach 
of covenant, it should be lawful for the lessor to 
re-enter and expel the lessee ; and the lease 
should in that case be forfeited, and be iitteiiy 
null and void. The lessee committed a breach 
by nonpayment of rent. Semble, such a lease 
is voidable and not void. Ih. 

A court of equity will relieve a lessee from 
a forfeiture by nonpayment of rent where there 
is a proviso that in that case the lease shall be 
void, as well as where there is a mere power of 
re-entry. Ih. 

Eelief against breach of covenant for non- 
payment of rent ; lessor, therefore, compelled to 
proceed on some other covenant. Lovat {Lord') 
y. llanelayli., 3 Ves. & B. 30. 

Distinction as to injunction between landlord 
and tenant, upon an actual lease and a mere 
agreement ; in the latter case no relief, if the 
covenant would have been violated ; in the former, 
some ground necessary, either by the conduct of 
the lessor, or under the statute 4 Geo. 2, c.28. Ih. 

A. recovers judgment against B., and has a 
lease sold to him by the sheriff ; C., the ground 
landlord, enters, and having judgment in eject- 
ment for nonpayment of the ground rent, offers 
A., upon payment of arrears of rent aiKl costs 
at law, to make him a new lease for the 
remainder of tlie term ; A. refusing this offer, 
C. lets it to another. A. brings his bill to be 
relieved against the recovery and forfeiture at 
law, having first tendered the arrears and costs ; 
bill dismissed with costs. Borrinqtou Y.Jaekwn, 
1 Vern. 449. 

One makes a lease, and the lessee covenants to 
pay the rent and to repair ; the lessee makes 
one hundred muler-leases ; the rent is behind, 
and the premises out of repair ; the original 


lease is avoided for nonpayment of rent. Some 
of the under-lessees bring a bill to be relieved 
against the forfeiture. Equity will not appor- 
tion the rent, but the plaintiffs must pay the 
whole rent in arrear, and repair all the houses, 
and may compel the other under-lessees to con- 
tribute. WeJ^hcr V. Smith. 2 Vern.. 10$. 

Eelief is granted from forfeiture under cove- 
nant for re-entry for nonpayment of rent ; but 
not where the recoveiy in ejectment was also 
upon a breach of other covenants. JVadman v* 
CalcrafI 10 Ves. 67. 

A court of equity will not interfere generally 
to restrain an ejectment brought against a lessee 
for breaches of covenant in the lease, except for 
breach in nonpayment of rent. ladies v. GlMmiy 
3 Drew. 681; 26 L. J., Ch. 433; 3 Jur. (N.S.y 
726 ; 5 W. E. 400. 

Upon a bill by a lessee evicted for nonpayment 
of rent seventeen years before, though imputing 
fraud, unsupported in proof, but praying for 
liberty to try validity of the eviction at law by 
the removal of temporary bar (a mortgage of 
the tenant’s interest vested in the landlord) : — 
Held, that he was entitled to such relief, there 
being no equitable circumstances to bar him of 
that right, he having acquiesced in ignorance of 
his rights ; and the defendant having, by the 
concealment of a fact, obtained illegal advan- 
tage, which, consistent with good conscience, 
should not be allowed to protect his title on 
such a trial. Bleunerhassett v. Ba y^ 2 Ball & B. 
104. 

After judgment and execution in ejectment 
for nonpayment of rent, a bill does not lie at the 
suit of the tenant for an account, and to be 
restored to the possession on payment of what 
shall appear due, without bringing the rent and 
costs into court, if the question appears to be 
merely whether so much rent was due, and not 
to be of too complicated a nature to be tried at 
law. The account sought in this case consisting 
only of three disputed items admitted to have 
been paid, if at all, on account of rent, and 
being such as a jury might easily have investi- 
gated, the bill was dismissed with costs. It 
would have been otherwise, semble, if there had 
been a ground of defence, which could not be set 
up in the ejectment, but which it was uncon- 
scionable in the landlord not to admit, or if 
the account had been so complex that it could 
not properly have been taken at law. O' Mahoney 
V. Blelison. 2 Sch. A Lef. 400. 

Where a decree, giving relief to a party whose 
title- was gone at law, directs the accounts of the 
rents reserved in bona fide leases of tenants, not 
parties to the suit : the party relieved will be 
restrained from proceedings at law to evict the 
tenants, they being tacitly protected by the 
decree. Shine v. Gough^ 1 Ball (Sc B. 436. 

Only in a strong case, if at all, will the court 
grant an injunction to restrain proceedings for 
nonpavment of rent. Claney v. Boberts^ 
1 Ir. Eq. E.21. 

The court will not restrain a plaintiff in an 
ejectment for nonpayment of rent from exe- 
cuting his habere, where the bill is filed after 
judgment in the ejectment. loess v. Ilunt^ 
FI. cS: K. 408. 

, Tenant having a claim against his landlord for 
unliquidated damages, occasioned by cutting 
timber on the demised premises, in pursuance of 
a power so to do, reserved by the lease, the 
landlord brought an ejectment for nonpayment 
of rent ; on bill filed by tenant, stating his 
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claim, and charging that if ascertained, and 
credit given for it, there wonld not be a year’s 
rent in arrear ; and on that fact being established 
upon an issue, tenant was restored to the posses- 
sion (which landlord had obtained in the 
meantime) on paying the balance due by him ; 
and decreed entitled to an account of mesne 
profits, &:c. Beasley v. Darcy ^ 2 Sch. & Lef. 
405, n. 

Where there have been various dealings , 
between landlord and tenant, so as to produce 
an account too complicated to be tahen at law, 
and the landlord has brought ejectment for 
nonpayment of rent, the tenant may file a 
bill, before judgment at law, for an account 
on the foot of those dealings and to have the 
balance applied to the rent- claimed to be due ; 
and the tenant need not bring in the rent, 
under statute 4 Geo. 1, c. 5. O'Connor v. 
iSjmiffht, 1 Sch. & Lef. 305. 

Equity does not connect the tenant’s right, 
under the statute, to redeem premises evicted 
for nonpayment of rent, with any extrinsic 
matter, so as to make the tenant paj^ compensa- 
tion, as a condition connected with his relief; 
thei’efore, on a bill by a tenant to redeem 
premises evicted for noupaymeiit of rent, relief 
granted, although he had committed breaches of 
covenant. Sioanton v. Blyys, Beat. 170. 

B., the assignee of certain leases of lands 
in Ireland, for long terms of years, being 
in arrear for rent, sufiered judgment to be 
recovered in ejectment by the lessor, and 
possession of the lands was delivered by writs 
of habere on the 18th July, 1823. By the Irish 
statute 4 Geo. 1, c, 5, s. 3, a court of equity 
is empowered to annul the proceedings in 
ejectment, ’ and restore the possession to the 
lessee, if a bill is filed, and the amount of rent 
and exists paid into court within six calendar 
months after execution has been executed. On 
the 17th January, 1824, B. tiled a bill in the 
excliequer to redeem the lands, and obtained 
an order, dated on the 17th January, and signed 
by one of the barons of the exchequer, to lodge 
the amount of rent in arrear and costs in the 
Bank of Ireland. The order was left with the 
accountant-general on the Nth. after the bank 
was shut. On Monday, the 19th January, the 
money was paid into the bank, and the accountant- 
general gave a certificate accordingly. A treaty 
for a compromise then took place, and was for 
some time pending^ On the 7th IMay, 1825, on 
the motion of B., it was ordered that the order 
for lodging the rent and costs should be entered 
as of the 17th January, and that the lotlgment 
of the money should be receipted on that day, 
instead of the 19th, and that a certificate should 
be granted accordingly by the accountant- 
general. On the 7th July, 1825, the lessor 
obtained an order to take out of court, without 
prejudice to the rights of the parties, the rent 
and costs which had been deposited, and that 
he might he at liberty to proceeil in the recovery 
of the lands. Having, under this order, taken 
the money out of court, the lessor ap}>ealed 
against the order directing the alteration in 
the date of the payment of the rent and costs. 
I’he order was reversed. Yescy v. Bodkin^ 4 
Bli. (K.s.) t)4 : 1 Jlow k, Cl. 453, Keversintr 
Jones, 139. 

Mortgagee of Lease.]— The mortgagee of 

a lease has the same title to relief against an 
ejectment for nonpayment of rent, and upon 


the same terms, as the lessee against whom the 
recovery is had. Doe d. Whitfield v. Bve, 3 
Taunt. 402. 

A mortgagee of a lease, who is not in posses- 
sion, is entitled to relief against a forfeiture of 
the lease through nonpayment of rent by the q 
lessee, if he is willing, within six months after a 
judgment enforcing the forfeiture has been 
obtained by the lessor, to pay all rent in arrear 
and all costs and damages, and , to perform all 
the covenants in the lease; except in the case 
where a third party has acquired rights between 
the forfeiture and the application for relief. 
Kewbolt V. Bingham^ 72 L. T. 852 ; 14 K. 526 — 

C. A. 

Landlord bringing ejectment for nonpayment 
of rent, and having notice of a mortgage of the 
tenant’s interest, must serve the mortgagee with 
the ejectment, although the mortgage was not 
registered pursuant to the provisions of statute 
8 Geo. 1, c. 2. s. 5. Bidd?ilj)h v. St. Joh n, 2 Sch. &: 
Lef. 521. 

To a bill by mortgagee or trustee of a leasehold 
interest evicted for nonpayment of rent against 
the landlord seeking a redemption, a demurrer, 
the lessee not beiiie: a party, allowed. Adams v. 
\St. Ledger, 1 Ballik B. 181. 

Statutory.] — See post, J. 2, ■/., ii. k iii. 

(post, cols. 1028 et seq.) 

2. Reseevatioi^ of. 

I Parties.] — Upon a lease by tenants in common 
the survivor may sue for the whole rent ; 
although the reservation is to the lessors accord- 
ing to their respective interests. Wallace r. 
3/^Laren, 1 M. k By. 516 ; 31 R. R. 334. 

Where rent has become due under a lease made 
b}^ several joint tenants, an assignment of the 
reversion by one does not alter the nature of 
the bygone rent, and therefore the right of 
distrainment for it is gone. Stareley v. Aleoeh, 

16 Q. B. 636 ; 20 L. J., Q. B. 320 ; 15 Jur. 628. 

A. let a house to B. as tenant from year to 
year, and afterwards granted a lease by deed to 
C. of the house and other property, for twenty- 
one years : — Held, that this transaction trans- 
ferred the reversion of the house to C., and that 
A. could not recover against B. for rent due after 
the lease. Ilarmer v. Bean, 3 Car. k K. 307. 

A joint demise by two tenants in common, in 
fee, with a general reddendum, not specifying to 
whom the rent is to be payable. The rent 
follows the reversion, and on the death of one of 
the tenants in common the reversion is split, and 
his share of it descends to his heir, who is 
entitled to the rent. Beer v. Beer, 12 C. B. 60 ; 

21 L. J., C. P. 124 ; 16 Jur. 923. 

One or two joint tenants may demise his or 
their portion to another, so as to create the rela- 
tionship of landlord and tenant between them, 

; with a right to distrain in respect of rent in 
arrear. Coicper v. Fletcher, 6 B. A: S. 464 ; 34 
L. J,, Q. B. 187; 11 Jur. (N.s.) 780; 12 L. T. 
420 ; 13 W. R. 739. 

Where one seised in fee settles lands on him- 
I self for life, with remainders to othci* ]>ersons, 
reserving a leasing power, which he afterwards 
exercises, reserving rent to himself, his heirs 
and assigns, those in remainder shall liave the 
rent. Greenaivay v. Hart, 14 C. B. 340 ; 2 
0. L. R. 370 ; 23 L. J., C. P. 115 ; 18 Jur. 449 ; 

2 W. R. 702. 

So where one seised in fee settles lands on A. 

' for life, witli remainders, and gives him a leasing 
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power, which he exercises, reserving rent during 
the term to himself, his heirs and assigns, those 
in remainder shall take it. Ih. 

The defendant being in possession of premises 
under a lease from two trustees, of a term which 
had expired, a new lease was granted fora further 
term, but was executed by one only of the trus- 
tees. The defendant paid rent to "both trustees 
until one of them died, and for the rent due after 
his death the other trustee brought an action for 
use and occupation : — Held, that he might main- 
tain the action in his own name and right, and 
was not bound to sue as surviving trustee. 
WheaMey v. JBoyd^ 7 Ex. 20. 

Where a termor makes a lease to A. for twenty- 
one years, reserving rent to herself, her execu- 
tors, administrators and assigns, and the lessee 
covenanted to pay it “ to her and her assigns,” 
and she afterwards conveys the reversion expec- 
tant on the lease to trustees, in trust for the wife 
of A. during her life, the administratrix of the 
surviving trustee may sue the lessee for arrears 
of rent due as well before as after the decease of 
the intestate, for the purpose of defraying there- 
out expenses properly incurred on behalf of the 
property ; and it is no answer for the lessee to 
allege, that with the consent of the intestate,, and 
of the administratrix since the death, he had been 
allowed to pay over the rents to his wife, the 
money not being settled to her separate use. 
Bollen V. Bait, 4 C. B. (N.S.) 760 ; 27 L. J., 
0. P. 281 ; 4 Jur. (n.s.) 835. 

As to right to rent of assignee or mortgagee of 
the reversion, see f urther^ post, K. 2. (colsriOSl 
et seq.) 

Severance of Land and Eent.]— Lands were 
subject to a lease of a -way-leave at a certain rent 
for sixty -three years, which the lessee had the 
power of determining. The land and rent were 
sold separately by auction in two lots, and were 
purchased by two different |)ersons. After some 
time, the purchaser of the land entered into an 
arrangement with the lessee, to put an end to the 
lease, and entered into a different one, in order 
to defeat the right of the purchaser of the rent : 
— Held, that this was contrary to equity, and the 
right of the purchaser of the rent was made good 
out of the new contract. Wood v. Londonderry 
Qlarguis'), 10 Beav. 465 ; 16 L. J., Ch. 460*; 
12 Jur. 735. 

Alternatively.] — By a turnpike act it was 
provided, that in leases of the tolls, the rent 
should be made payable to the treasurer, and 
that in default, every such lease should be null 
and void to all intents and purposes whatsoever. 
A lease was made whereby the rent was reserved 
to the trustees or their treasurer : — Held, first, 
that the reservation in the alternative was bad 
within the former part of this ‘clause ; and, 
secondly, that the words “ null and void to all 
intents and purposes ” were to be construed as 
meaning absolutely void, and not voidable only. 
JPearse v. Morince^ 4 N. & M. 48 ; 2 A. A E. 84 ; 
4 L. J., K. B. 21. 

Lease of Mines — ^Eoyalty.] — A lessee of mines 
of ironstone, coals, and other minerals, for a term 
•of thirty years, to bo computed from March, 
1839, demised the same, in November, 1846, to 
the defendant for twenty-three years, reserving 
a royalty upon the ore and coal raised by him, or 
an annual sum in lieu thereof, if the royalties in 
any year should not amount to that sum ; with 


power to the lessee to distrain for the rents, 
reservations, and royalties. The lessee, during 
the demise, assigned to the plaintiff “the rents, 
reservations, and royalties, and alb his other the 
estate, right of, in, or in respect of the demised 
premises, and the benefit of the covenants in the 
lease contained.” In an action by the plaintiff 
to recover arrears in lieu of royalties accrued 
since the assignment : — Held, that, by the deed 
of the lessee in 1846, a rent was created, and not 
a mere covenant in gross ; that such rent was 
assignable, and that the plaintiff, as assignee, 
could sue the defendant for such rent. Williams 
V. Ha y wa rd, 1 El. & El. 1040 ; 28 L. J., Q. B. 
374 ; ,5 Jur. (N.S.) 1417 ; 7 W. 11. 563. 

Time.] — A subsequent agreement may by 
relation operate to make a reservation of rent 
from the beginning. JIHeish v. Tate, Cowp. 
781. 

On a parol demise, rent was to be payable from 
the Lady Day following : evidence of the custom 
of the country is admissible to shew that the 
parties meant Old Lady Day. Doe d. Hall v. 
Benson, 4 B. & Aid. 588. 8. Ih, Bemi d. Peters v. 

Ho/dmisou, 3 D. &; R. 507. 

The defendant avowed that the rent was pay- 
able at Martinmas, to wit, November 23rd : — 
Held, that this must be taken to mean New 
Martinmas ; and the plaintiff having shewn that 
the rent was, in fact, payable at Old Martinmas, 
the court refused to set aside a verdict given for 
him. Smith v. Walton, 8 Bing. 235 ; 1 M. k Scott, 
380 ; 2 L. J., C. B. 85. 

Under an agreement for the quarterly payment 
of rent, the first payment becomes due at the 
end of the first quarter, and the custom of the 
country to pay rent in advance cannot be 
imported into it. Boe d. Mlteliell v. Weller, 1 
Jur. 622. 

Under a reddendum of a yearly rent, payable 
by four equal quarterly payments, commencing 
fiom the 26th day of March, then instant ; the 
first quarter’s rent is payable on the said 25th 
day of March ; and, consequently, the rent is a 
beforehand rent. Hoplum v. Helmore, 3 N. k P. 
453 ; 8 A. & E. 463 ; 1 W. W. & H. 386 ; 7 L. J., 
Q. B. 195 ; 2 Jur. 856. 

By a memorandum in writing, A. agreed to let 
to B. a house at a yearly rent of 501., with a pro- 
viso that A. should, in consideration of the yearly 
rent being duly paid, give B. quiet possession of 
the house ; and B. agreed to pay the rent, and 
all taxes. The memorandum concluded thus : — 
“likewise the stable, and loft over, now occu- 
pied by H., at a further rent of 251. per annum, 
to be paid on the usual quarter-days ” : — Held, 
that the reservation of quarterly payments 
applied only to the 251. rent, and not to the 50Z. 
Coomhes v. Howard, 1 C. B. 410. 

A. agreed to let, and B. agreed to take, the 
second floor in a house, to hold from the 25th 
March, 1844, for a twelvemonth certain, and 
thence for the continuance of the term of A.’s 
interest in the premises, until determined by a 
six months’ notice from B., expiring at any 
quarter of a year, at the rent of 120/. a year : — 
Held, that, after the expiration of the first twelve 
months, the rent continued to be i)ayable yearly. 
Collett v. Carliny, 10 Q. B. 785 ; 16 L. J., Q. B. 
390 ; 11 Jur. 890. 

When Rent becomes due.] — By an agreement 
dated the 8th September, the defendant agreed 
' to let a house to the plaintiff for seven years, at 
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an annual rent, payable quarterly, the - first pay- 
ment to be made on the *25111 of March following : 
— Held, that a quarter’s rent only became due on 
the 25111 March. Hutchins v, Scotty 2 M. W. 
809 ; M. & H. 19i ; 6 L. J., Ex. 186. 

Payable in Advanee.]— Where there was a 
stqjflation for “ rent to commence at Michael- 
mas, and to be paid three months in advance, 
such advance to be paid on taking possession ” 
Held, that the stipulation could only go for the 
advance of the first quarter’s rent. Hollands v. 
Falser, 2 Stark. 161. 

A. held premises of B. under a lease for three, 
seven or ten years, determinable on notice, with 
a stipulation that the amount of a quarter’s rent 
should be paid by A. on taking possession, which 
was to be allowed to him for the last quarter’s 
rent “on the determination of the tenancy.” 
After a notice to determine the lease at the 
expiration of the third year had been given, and 
before its expiration, the parties verballj'' agreed 
that A. should continue tenant for another year, 
no express mention being made of the terms of 
the tenancy : — Held, that the above was, in sub- 
stance, a stipulation for a forehand rent, and 
that in the absence of any express mention of 
other terms, A. continued to hold, subject to the 
terms of the original lease, ami consequently, 
that the payment made on taking possession was 
applicable to the last quarter of the fourth year. 
Finch V. MiUcr, 5 C. B. 428. 

In 1851 A. became tenant of premises under 
terms of a written agreement (not under seal) 
for a term exceeding three years, the rent payable 
quarteiiy in advance. A. occupied the premises 
for some time, and paid several quarters’ rent, 
and the receipts given to him by the agent of 
the landlord stated that such payments were in 
advance, although, in fact, A. never paid the 
rent in advance : — Held, that although the 
agreement was void under 8 & 9 Viet. c. 1U6, s. 3, 
as not being under seal, still that the receipts 
taken were ample evidence of the tenancy being 
upon the terms of the rent being payable quar- 
terly in advance. Lee v. Snrith., 9 Ex. 662 ; 2 
C. L. K. 1079 ; 23 L. J., Ex. 198 ; 2 W. R. 377. 

By an agreement for the sale of a house and 
land, 75Z., part of the purchase-money, was 
payable on signing the agreeaient, and 1,500?., 
the remainder of the purchase-money, was 
payable with interest on a day certain ; and 
after stipulating for the delivery of an abstract 
of title and the time within which the title should 
be deemed accepted, the agreement stated that 
as the purchaser was to be let into immediate 
possession, and for the purpose of securing the 
due j>erformance of the several agreements 
therein contained, the purchaser admitted him- 
self to be a tenant from week to ’week to the 
vendor of the liereditaments thereby agreed to 
be sold, at the weekly rent of 80/,, payable in 
a<iYance : — Held, that the agreement gave a 
right of (listless to the vendor for the sum pay- 
aide as a weekly rent. Yeoman v. Ellison, 36 
L. J., C. P. 326 : 17 L. T. 65. 

An agreement to take a house having been 
entered into, conditioned to jury two quarters’ 
rent in advance, the tenant entered and failed to 
perform such (Condition. In an action to recover 
that sum : — Held, that a count for use and occu- 
pation did not apply to such a case, and that 
the plaintifi could only recover under a special 
count on the agreement. Amtell v. EandalL 16 
L, T. 489. 


Defendant occupied premises from 1st Decem- 
ber, 1830, under an agreement dated February, 
1831, for the term of one year, the rent to be 
paid on the usual quarter days, “ the first day of 
payment to be on the 25th December last.” He 
paid four quarters’ rent, the last payment being 
on 29th September, 1831, and on 4th December 
sent the key of the premises to the landlord, who 
on the 20th gave possession to a new tenant : — 
Held, that the agreement was for payment of 
rent in advance, and therefore that defendant was 
entitled to costs under 43 Geo. 3, c. 46, on an 
arrest and holding to bail for a whole quarter’s 
rent. Allen y. EateSy 3 L. J., Ex. 39. 

Amount.] — If A. agrees to let, and B.to take a 
messuage, from a day past, for a term of ten 
years, “ at and under the rent of 80?.,” this is an 
agreement by B. to pay a rent of 80?. ; and there- 
fore, if there is a power of re-entry in case of a 
breach of “any of the agn-eenients therein 
contained,” A. has a power of re-entry for non- 
payment of rent, and may bring ejectment, 
although there is no express agreement to pay 
the rent. Eoe d. Rains v. Xneller, 4 Car. & P. 3. 

A. demised a colliery to B., and B. covenanted 
to pay as rent “ one-third part of the money that 
should arise, be made, received, or produced from 
the sale of the coals ” ; and covenanted to keep 
“true accounts of all coal daily raised, and to 
make and deliver true copies thereof to A. ” : — 
Held, that taking the two covenants together, 
the rent was to be calculated on the amount of 
coal sold, and not on the amount of money actu- 
ally received. Edwards v. Rees, 7 Car. & P. 340. 

In an action on an indenture of demise of a 
coal mine, made on the Stli July, 1805, reserving 
one-fourth of the coal raised, or the value in 
money, at the election of the lessor ; and if the 
one-fourth fell short of 400?. per annum, then 
reserving such additional rent as would make up 
that annual sum, to be rendered monthly in 
equal portions : — Held, that the lessor having 
elected to take the whole in money might 
declare for two years and three months’ rent in 
arrear. But even if the monej’ rent was reserved 
annually, the plaintifi might remit his claim to 
the three months’ rent, and enter up judgment 
for the two years’ rent only. EucMey v. Kenyon^. 
10 East, 139. 

A lease of mines was granted for thirty years 
in consideration of 250?. paid down, and a reser- 
vation of 500?. to be paid annually during the 
first ten years, which, with a power of re-entry 
in case of nonpayment, was reserved to the lessor, 
his heirs and assigns. The payments were to be 
made clear of all deductions for rates and taxes 
except property tax, and, if more than one acre 
per annum was worked, the 500?. for that year 
was to be increased proportionately, but no pay- 
ments were to be made after the total sum of 
5,000?. had been thus paid ; — Held, that the 
annual payments of 500?. were of the nature of 
rent, and were not instalments of unpaid pur- 
chase-money. Rnrrs v. L?a, 33 L. J., Ch. 437 ; 
12 W. R. 525. 

A tenant from year to year — evicted by a civil 
bill decree but still in actual occupation — 
entered into fin figreement with the landlord, by 
wliich it was agreed that he should thenceforth 
be temint from year to year at a rent to be ascer- 
tained by three persons named ; those persons 
having declined to determine the amount of the. 
rent, and the tenant having refused to pay an 
increased rent demanded by the landlord, the 
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latter took possession under the decree Held, 
that the tenant was entitled to maintain trespass 
against the landlord. M’' Creesh y. MoGeoiinh. 
Ir. E. 7 0. L. 286. 

A water company was required by its act to 
supply water to every occupier of a house within 
the , district, upon payment of a rate vaiyiiig 
with the rent of such house Held, that the 
word “ rent” did not necessarily mean the actual 
rent paid by the o'ccupier, but must be construed 
to mean the proper rent to a tenant who paid 
the rates and charges regularly falling upon the 
tenant. Sheffield WateriDoidis Co. v. Bennett, 42 
L. J., Ex. 121 ; L. II. 3 Ex. 196 ; 28 L. T. 609 ; 
21 W. E. 686--EX. Ch. 

— — How Computed.] — In a lease of land for 
twenty-one yeaj's, from the 25th of March, 1848, 
it was covenanted that the lessee should pay a 
stipulated sum for the first year, with a proviso 
that the rent for each subsequent year of the 
term should be reduced or increased, according 
to the average price of wheat in any one year of 
the term, such average to be taken and ascer- 
tained from the then current yeaCs averages, 
which were taken in the month of January in 
every year, under and by virtue of the I’ithc 
Commutation Act (6 & 7 Will. 4, c. 71), s. 56, 
which is the result of the sales during seven 
years ending on Thursday next before Christmas 
Day then, next preceding Held, that the rent 
must be computed according to each septennial 
average so published in each vear. Kendall v. 
Baher, 11 C. B. 842 ; 21 L. J., C, B. 110 ; 16 Jur. 
479. 

Under a covenant in a lease the court will 
grant a rule to have it computed wliat is due 
for arrears of rent. Wingfield v. Cleverlij^ 18 
Price, 53. 

Additional — Parol Evidence to prove.] — 

Parol evidence is not admissible to prove an 
additional rent payable by a tenant, beyond that 
expressed in the written agreement for a lease. 
JPreston v. MorGeau, 2 W. Bl. 1249. 

Damages for Bent.] — In a covenant for 

five years’ rent due at the expiration of a term 
of years, the rent day for the last half-year not 
falling within it, the plaintifi may recover 
damages for all, exce})t the last half-year’s rent. 
Bong V. Bar roughs^ 1 Vern. 247. 

Improved Annual Value.] — An agreement was 
entered into for a lease of premises in the city of 
London to A. for a term of years, in consideration 
of a yearly reserved rent of 102/. 10 .n*., and of a 
covenant to expend 2,000/. in building a house 
xipon the premises. The hoiise was built, and 
the lease granted at the rent agreed. The 
improved annual value, after the erection of the 
house, was 250/. : — Held, that tithes, at the rate 
of 2s. ^d>. in the pound, were to be computed not 
merely on the rent reserved by the lease, but on 
the full annual value of the premises to let, as 
improved by the expenditure of the 2,000/. 
Vivian v. Coehram^ 4 De Cx. M. k G-. 818 ; 25 
L. J., Ch. 553 ; 1 Jur. (N.s.) 809 ; 3 W. E. 254. 

Homiual Amount— “ Bent having no Money 
Value.”]- — An annual rent of merely nominal 
amount, e.g. 3 a*., is not “ a rent having no money 
value” within s. 65, sub-s. 1, of the Conveyancing 
Act, 1881, even though it may have in practice 
not been regularly paid, those words meaning, 


rather, a rent which, w'hen received, has no> 
monev value. Smith 4’ Stot fs Contract, In re.. 
48L.T, 512;3IW. E. 411. 

3. Apportionment. 

On Death.] — Upon the death of a tenant in 
tail, the rent shall be apportioned. Baget y\ Gca*,. 
Amb. 198 ; 3 Swanst. 694. 

The 4 & 5 Will. 4, c. 22, s. 2, applies to cases 
in which the interest of the person interested in 
such rents is terminated by his death, or by the 
death of another person ; but does not apply to- 
the case of a tenant in fee, or provide for appor- 
tionment of rent between the real and personal 
representatives of such person, whose interest is 
not terminated at his death. Brown v. Aniyotf 
3 Hare, 173 ; 13 L. J., Ch. 232. Approved in 
Beer v. Beer, 12 C. B. 60 ; 21 L. J., C. P. 124 ; 
16 Jur. 223. 

Bights of Lessee.] — ^Where a lease was made 
to A. of two houses adjoining each other, at one 
entire rent of 65/. IOat., and the lessor conveyed 
one of the houses by deed (to which the lessee 
was no party) to B. in fee, at an apportioned 
rent of 40/. : — Held, that such apportionment 
should have been made by a jury to give it 
validity, inasmuch as the grantee had not 
acquired the same rights and remedies against 
A., the lessee, as he would have acquired under 
the legal apportionment by a jury ; the lessee 
not being bound by the apportionment in the 
conveyance to which he was no party, and the 
propriety of which he might dispute. Bliss v. 
Collins, 5 B. & Aid. 876 ; 1 D. & E. 291 ; 24 E. E. 
601. 

One lessee alone cannot come into chancery 
for apportionment. Staffiord v. London City, 1 
Stra. 95. 

What Apportionahle.] — An owner of a house,, 
having mortgaged it in fee, and continuing in 
possession, let it as a ready-furnished house to 
the defendant. He afterwards became bankrupt, 
and then with, the assent of his assignees, let the 
house ready furnished to the defeiulant by the 
week, who, after three weeks’ occupation, 
received notice from the mortgagee to pay rent 
to him: — Held, in an action brought by the 
assignees for use and occupation of the house 
and furniture, that they were entitled to recover 
for the use of the furniture ; that the rent of the 
house and furniture might be apportioned, or if 
not, that upon the entiy of the mortgagee claim- 
ing the house, and having no interest in the 
furniture, a new agreement might be inferred, to* 
take the house at a reasonable rent from the 
mortgagee, and to pay a reasonable amount as 
compensation for the use of the furniture to the 
assignees. Salmon v. Matthews, 8 M. (k W, 827 ; 

11 L. J., Ex. 59. 

Semble, that if an act of parliament takes, 
away a portion of the subject-matter of a demise, 
the lessee is not entitled to an apportionment of 
the rent. Harris v. Morrice. 19 M. & W. 260 ; 

12 L. J., E.X. 42. 

Where land in the possession of a tenant for 
years is conveyed by deed, the right of the 
purchaser, as assignee of the reversion, to receive 
the wdioie rent for the ciuieiit quarter cannot be 
controlled by a contempoianeous parol agree- 
ment to apportion the q^uaitei’s rent between 
assignor and assignee. FUnn v. Calow, 1 Man. &. 
G. 589. 
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A lease for years by a rector haTing ceased by 
his death, the succeeding incumbent received 
I’roni the lessee a sum of money as the rent due 
for the whole year, in the course of which the 
lessor died : — Held, that the executor was entitled 
to an apportionment. HaickuiH v. Kelly ^ 8 Ves. 
308 . 

B, mortgaged certain premises to C., and 
eovenanted to insure, and, in the event of fire, 
to apply the insurance moneys in rebuilding 
the mortgaged premises. A fire took place, and 
B, rebuilt, but the jiremiscs so erected extended 
beyond the boundaiy line of the mortgaged 
property on to an adjoining slip of landbelougiDg 
to the mortgagor, B. subsequently mortgaged 
this slip of land to H., and also gave him a 
second mortgage on the premises in mortgage to 
€. ; and H. afterwards Joined with C. in a demise 
of the whole of the property, the rent being made 
payable to C,, all parties being under the 
impression that the premises originally mortgaged 
to C. compi'ehended the property subsequently 
mortgaged to H. Upon a bill filed by H., 
praying an apportionment of the rent: — hleld, 
that it was a mistake of facts, against which the 
court would relieve ; and an apportionment of 
the rent was decreed accordingly. Hurry man v. 
VolUns, 18 Beav., 11 ; 18 Jur. 55l. 

Determination by Value,] — ^^Vhen a gift 

of part of a farm, subject to an entire rent, 
described it as “containing about ninety-eight 
acres, subject to the proi)ortion of rent same 
bears to the whole,” and the gift of the other 
part of the farm had described it as “ containing 
about twenty acres, subject to the Y)roportion of 
rent to whicli the entire of the lands is subject,” 
the proportion of the rent to be borne by the 
twenty acres and ninety-eight acres respectively 
is to be determined by their relative value, and 
not by acreage, (I Conmr v. O'Connor, 19 
W. E, 90. 

Of Leases for Lives.] — An equitable 

tenant for life under a settlement of freehold 
leases for lives obtained a renewed grant for lives 
to himself. At his death the property was in the 
occupation of yearly tenants, under parol demises 
by him : — Held, that the rents were not appor- 
tionable either under 11 Geo. 2, c. 19, or under 
4 & 5 Will. 4, c. 22. M'dU v. Trwnwer, L. E. 4 Ch. 
320 ; 20 L. T. 384 ; 17 W. 11. 428. 

Of Land Tax.] — Land-tax, rjuit-rent, kc., 

are not a})porTionable as between tenant for life 
and remainderman. Mfon\. Chaplin, lU Ves. OG. 

Prior Lease existing.]— A lessee of 100 acres 
of laml accepted the lease, and entered upon the 
laml Upon his entry he found eight acres in 
tlie possession of a person entitled under a iirior 
lease from the lessor, and that person kept 
possession of the eight acres until half a year’s 
rent beeaine due, and excluded the lessee from 
the enjoyment during that period, the lessee 
continuing in possessicui of the remainder. The 
prior lease was foj* ti term extending beyond the 
<luration of the latter lease i—Held, that the 
luttei* demise was wlK)lly void as to the eight 
acres ; and that the rent was not apportion able, 
and the lessor wa.s not entitled to distrain for the 
whole rent or any part of it. KealeY. Macliende, 
1 M. VV. 747 ; 2 Gale, 174 ; G L. J., Kx. 2G3~ 
Ex. Ch. Eeversing 2 0. M. k E. 84 : 5 Tvr 
HOG; 4 L.J., Ex. 185. ^ 


Under 11 Geo. 2, c. 19, s. 15, and 4 & 5 4 ^ 

c. 22, s. 2.]— The 4 k 5 Will. 4, c. 22, s. 2, does 
not apply to cases where the party entitled to 
the rent himself nuts an end to the term. Olden- 
Shaw V. Holt. 4 P. & D. 307 ; 12 A. & E. 590 ; 1 
A. & H. 1 ; 11 L. J., Q. B. 221 ; 4 Jur. 1012. 

A., in 1836, let land to B. under a building 
agreement ; the rent was to commence at Christ- 
mas, 1838, and A. to have a right of re-entry in 
case of non-performance on the part of B. A. 
availed himself of this right of re-entry, and 
brought an ejectment, lajdng the demise on the 
1st January, 1839. In September, 1838, he had 
relet the land to C., at a rent to commence in 
1840, which was equivalent in amount to that 
provided for by the first agreement. In an 
action by A. for breaking the first agreement : — 
Held, first, that the demise in the ejectment was 
to be talcen as the date of the re-entry by A. ; 
and that he was not entitled to that portion of 
the rent between the Y)revious Christmas and 
that day, under 4 & 5 Will. 4, c. 22, s. 2. I h. 

Held, that, secondly, it was properly left to 
the jury, as a mere money calculation, to say 
whether A. had sustained more than nominal 
damages by breach of the agreement, I h. 

The 4 & 5 Will. 4, c. 22, s. 2, does not a^^ply to 
rents payable by tenants from year to year, 
which have not been reserved by an instrument 
in writing. MarUley, In re, 4 Myl. k C. 484 ; 
3 Jur. 767. 

The 4 k 5 Will. 4, c. 22, applies where either 
the instrument creating the life interest or the 
lease under which the rent is payable is dated 
after the statute. Llewellyn v. lious, 35 Beav. 
591 ; L. R. 2 Eq. 27 ; 12 Jur. (N.S.) 580. 

The 4 k 5 Will. 4, c. 22, s. 2, applies to rents 
reserved by leases granted after the passing of 
the act, in pursuance of a power created before 
the act. Plummer v. IVhiteley, Johns. 585 ; 29 
L. J., Ch. 247 ; 5 Jur. (N.s.) 1416 ; 1 L. T. 230 ; 
8 W. R. 120. S. P., Loch v. Pe Hwrgh, 4 He G. 
& S. 470 ; 20 L. J., Ch. 384 ; 15 Jnr.‘96L 

The devisee of an estate for life is not entitled, 
as against him in remainder, to an apportion- 
ment of rents upon parol leases from year to 
year, created by his testator, and not since 
determined by himself by any act inter vivos. 
Cattley v. Arnold, 1 Johns, & H. 551 ; 28 L. J., 
Ch. 352 ; 5 Jur. (N.S.) 361 ; 7 W, E. 245. 

A tenant from year to year has a lease for a 
year certain, with a growing interest, during 
every year thereafter, springing out of the 
I original contract and parcel of it, and there- 
' fore, where such a tenancy has been created by 
I an owner in fee of lands, who devises them to 
I one for life with remainders over, the interest 
j of tlie tenant from year to year, unless terminated 
by the devisee for life by some act inter vivos, 
docs not determine upon the decease of the tenant 
for life ; and, consetjuently, the rent then accruing 
due^is not apportioiiable niuler 11 Geo. 2, c. 19, 
s. 15. Xor, unless reserved by an instrument in 
' writing, is such I'eiit aiiportionable under 4 k 5 
, Will. 4, c. 22. Ih. 

1 xi. by will directed that, for twenty-one years 
I next after his death, his trustees should receive 
j and accumulate the rents and profits of his real 
estate, and apply them towards payment of his 
debts and legacies, and, subject to that term, lie 
gave the beneficial interest in the income of his 
estate to B. for life Held, under 4 k 5 Will. 4, 
c. 22, s.^ 2, tliat the rent which fell due after the 
expiration of the twenty-tme years must be 
i apportioned between those beneficially interested 
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in the acciim illations, and the tenant for life 
who was entitled on the expiration of the term. 
St. Auhjn V. St. Auhyn^ 1 Drew. & Sm. 611 ; 
30 L. J., Oh. 917 ; 5 L. T. 519 ; 9 W. E. 922. 

A portion of the income was derived from 
ro3mlties paj^ahle under mining sets or leases, 
when the ore should be obtained: — Held, that 
the rent not becoming due at fixed periods, it 
did not come within 4 & 5 Will. 4, c. 22, s. 2. Ib. 

W^hen a tenant for life, under a settlement of 
an estate^ pur autre vie, renewed the lease for 
lives to himself and his heirs, purchased the fee, 
made a parol demise for a year, but died before 
tl\e end of the current half-year, and a remaiuder- 
inan entered and received the rent Held, that 
the rent must be apportioned between the exe- 
cutor of the tenant for life and the remainder- 
man, under 11 Geo. 2, c. 19, s. 15. MIU v. 
TrumjMr, L. E. 1 Eq. 671 ; 12 Jur, (N.S.) 329 ; 
14L. T. 220; 14 W. E. 630. 

A tenant in fee demised lands from year to 
year. He died, having devised the lands for life. 
The devisee for life received rent, but did not 
live long enough to have a right to determine the 
yearly tenancy : — Held, that the administrator 
of the tenant for life was not entitled to an 
apportionment of the rent under 11 Geo. 2, c. 19, 
s. 15. Botlieroyd v. Woolley, 5 Tyr, 522 ; 1 Gale, 
66 ; 4 L. J., Ex. 153. 

Under Act of 1870.]— Eent as between land- 
lord and tenant is apportionable under the 
Apportionment Act, 1870. Ilarteuj) v. Bell, 
1 Cab. & E. 19. Affirmed in C. A. 

Eviction.] — A landlord who has wrong- 
fully evicted his tenant between two quarter 
days is not entitled to the apportioned rent up 
to the day of eviction under the Apportionment 
Act, 1870. ClajAiani v. Draper, 1 Cab. E. 484. 

Eviction hy Title Paramount.] — Where 

rights of shooting were demised by deed at a 
yearly rent (without specified gale-days) for a 
term of years, and during the currency of one 
of the years, the lessee was evicted from the 
premises by title paramount : — Held, that the 
annual rent was apportionable under the Appor- 
tionment Act, 1870, and that the lessee was 
bound to pay a proportionate part of the year’s 
rent, to be apportioned in respect of time. 
Elridge v. Meldon, 24 L. E., Ir. 91. 

— — Liability.] — The Apportionment Act of 
1870 not onl.y affects the right to receive rent 
but the liabilit}" to pay it. Iladings QBord), 
Ex jHirte, Wilson, In re, 62 L. J., Q. B. 628 ; 
5 E. 455 ; 10 Morrell, 219. 

— — Valuation — Outgoing Tenant — Custom 
of Norfolk.]— According to the custom of the 
county of Norfolk, the amount payable by the 
landlord in respect of valuation to the outgoing 
tenant is not the absolute value put by the 
valuers on the subject-matter of tlie valuation, 
but is the balance of that sum after deducting 
any arrears of rent. Ib. 

4. Abatemisnt. 


tion as to the value of the premises. Nillbanh 
V. Stevens, CC P. Cooper, 45. 

By an indenture of lease a farm was demised 
by A. to B. at a yearly rent of 1,3207. for a term 
of twenty-one' years. B., the lessee, alleged that 
he had taken the demised premises at the above 
rent upon A.’s representations of the value,, 
which were found to be incorrect, and A. there- 
upon suffered the rent to remain in arrears ; and 
about 1,000Z. was in arrear on A.’s death in 
December, 1833. A.’s will contained trusts for 
persons, some of whom were married women and 
infants. The trustees of the will had forborne 
to sue B. for the arrears, but he had been com^ 
pelled to pay the whole rent due after A.’s death. 
On B.’s affidavit of the above circumstances, and 
on affidavits of surveyors, and farmers as to the 
exorbitancj" of the rent, and from the fact that 
the testator himself had not enforced the rent, 
a reference was directed as to the proposed 
abatement of the rent. Ib. 

Destruction of Premises.] — A lease contained 
a proviso that, in case the warehouse, or any part 
thereof, should at any time during the term “ be 
destroyed or damaged by fire, flood, storm, 
tempest, or other inevitable accident,” the rent, 
or a just proportion of it, should cease or abate 
so long as the premises should continue wholl}’’ 
or partT}^ untenantable or unfit for use or occupa- 
tion in consequence of such destruction or 
damage. During the period in which the lessor 
was executing the repairs the lessee was excluded 
from the use and occupation of the whole or a 
part of the premises, and he claimed an abate- 
ment of rent under the proviso : — Held, that the 
words “ inevitable accident” imported something 
ejusdein generis with what had been previously 
mentioned, and did not apply to that which, 
though not avoidable so far as the lessee was. 
concernetl, was not in its nature inevitable, but 
resulted from the default of the lessor, and that 
the lessee was not entitled to an abatement of 
rent. Saner Bilton, 47 L. J., Ch. 267 ; 7 Oh,. 
D. 815 ; 38 L. T. 281 ; 26 W. E. 394. 

By Fire.] — infra, col. 928. 

Lease by Assignees of Bankrupt.] — On an 

application of a tenant of the assignees, a 
reference was made to the commi.ssioner, who* 
reported the rent should be reduced, which was 
done. On the application of some creditors, one 
of whom oftered higher rent, the court refused to 
interfere. De Begnh, Ex parte. Chambers, In re, 
1 Mont. & Ayr. 277 ; 4 Deac. C. 225 ; 3 L. J.,. 
Bk. 43. 

Landlord a Minor.] — This court will not make 
any abatement of rent of tenant of minor -whO’ 
holds for lives renewable for ever. Hamilton v. 
iih/wiZftn?, 1 Hog, 71. 

If receiver, or those concerned for minor, ofler 
any unreasonable opposition to tenant whO‘ 
applies for an abatement of rent, they will be 
com})elled to answer petition of tenant and court 
will jutlge of abatement of rent. Anon., 1 Hog, 68.. 

Landlord a Lunatic.] — The court will not 
direct a reference as to the reduction of rent,, 
upon the petition of a tenant of lunatic’s estate. 


Misrepresentation as to Value.] — Ecfercnce, upon the petition of a tenant of lunatic’s estate, 
under the circumstances, to master upon petition Town, Ex parte, Turn. & E. 137, 
of tenant to impure into the expediency of 

abatement of rent both for the past and future, In Foreclosure Suit,]— Where tenants hold 
the landlord having been guilty of niisrep.resenta- ( under leases of a date prior to that of the 
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fippointment of a receiver m a foreclosure suit 
over the lands which they hold, the court has; 
not jurisdiction either to remit arrears or ^ to 
srant a prospective abatement of the rents which 
hy their leases the tenants are bound to pay, 
unless the owner of the lands, and the plaintiff, 
and otlier parties interested in the rents, consent 
to such remission or abatement ; secus autem, in 
the case of the estate of an infant or lunatic 
under the control of the court. Hamilton v. 

1 Ir. Ch. E. 513. 

Agreement for — Specific Performance.] — A 

bill will not lie by a tenant against his landlord 
for a specific performance of a promise in -writing 
signed by him to reduce the rent of lands demised 
by indenture in consideration of previous 
expenditure thereon, though there had been an 
acce|)taiice of the reduced rent for seven years. 
Mtz(jeral(l v. PortarUngtim, 1 Jones, 431. 

But the tenant ought , to have reasonable 
notice from his landlord, that he would insist 
on the rent reserved by the lease. Ih, 

A. being possessed for a term of 820 years of 
lands arui premises at B. in 1832 demised them 
to G. for 800 years, at a rent of 140L, subject to 
the usual covenants to repair and pay the yearly 
rent. G. having enterecl and expended money 
on the premises, conceiving the reserved rent too 
high, at his solicitation A., in 1838, agreed by 
letter to reduce the rent, “in consideration of 
the permanent improvements made and promised 
to be made at 130^. per annum for the residue 
of the term.” C., after the date of the letter, 
continued making improvements, and then 
sublet at a. fine to B. at the original rent of 
14Ui. D. afterwards, for lOOZ., purchased from 
€. a similar reduction in his rent, and there- 
upon A.’s letter -was handed over from C. to B. 
A. received tlie reduced rent for some years 
from 1)., but then insisting on the full rent, 
on a bill filed by C., to -which B. was no party, 
.against A. for a specific performance of this 
.agi’eement : — Held, that the considei-ation for 
the promise by A. to reduce the rent wms too 
vague and uncertain to allow a court of equity 
to decree a specific j)erformance. Held, also, 
that there must be mutuality in the agreement, 
.and it ought to be enforced. Held, also, that B. 
ought to have been a. party to the bill. Morgan 
V. Paitmford, 8 Ir. Eq. R. *299. 

And see MHay v. M' Hally ^ ante, col. 904. 

Non-payment— Distress for full Rent — 

Recovery of Difference.]— Where a landlord had, 
on an assignment of the lease, assented to a 
readjustment in the mode of paying the rent, 
.and the tenant made default in payment at the 
reduced rate, and subsefjuently became banki’upt, 
when the landlord distrained for the full rent 
reserved under the lease, the coiu’t held that 
the tenant’s trustee in bankruptcy could not 
recover from the landlord the difference between 
the full ami reduced rent, the landlords rights 
having revived on non-performance by the 
tenant of the terms of the agreement. Fitz- 
gcral(l v. Porfarlington (supra), explained. 

J'- JIartogg, In OJioial Boceimr, Ex parte. 
15 R. m ; 73 L. T. 221 ; 44 W. R, 79 ; 2 Manson, 


Presumption of.]~An agreement for the 

reduction of rent presumed from the receipt of 
the recluced rent, which was consistent with 
the recital in a settlement, though, during the 
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greater part of the period, a tenant for life 
received the rent ; and the reduction held to 
extend to the entire interest, which was an 
estate for lives and a term, of years in remainder, 
and not to be confined to the. estate for lives. 
Faraght Y, Hang hton, S li\ 27 L 

Reference as to.] — ^^^here a tenant applied for 
a reference as to whether a composition should 
be accepted for his arrears of rent, it was granted 
at his expense, and upon other very strict and 
special terms. Fltzgihhon v. Flynn., Sau. & Sc. 
687. 

In an administration suit reference was made, 
under the circumstances, on the petition of the 
tenant, to inquire whether there ought to be an 
abatement of his rent. Latewardw Sehrelljer., 
C. B. Cooper, 46, n. 

Motion for.]— A motion for an abatement by 
a tenant -who held at an exorbitant rent, was 
refused with costs, though not opposed by the 
parties in the cause. Maguire v. lUeharch, 
Sau. & Sc. 690. 


,5. Peemises Let fok JLmmo kal Purposes . 

An action will not lie at the suit of a party 
who has let lodgings to an immodest woman to 
enable her to consort wdth the other sex ; otlier- 
-wise, if the woman merely lodges there, and 
receives her visitors elsewhere. A])pleton v. 
Camphell, 2 Car. & I*. 847. 

So, -where the lodging under a weekly 
tenancy, and it did not appear that the premises 
had been originally let for the purpose of prosti- 
tution : — Held, that the plaintiff could not 
recover the weekly rent which accrued after he 
was fully informed of the defendant’s mode of 
life. Jennings v. Thrognuyrton, R. <k M. 251 ; 
27 R. E. 746. And see Lloyd v. Joh nson, 1 Bos. tk; 
P. 340 ; 4 R. R. 822. 

In an action for use and occupation of a lodging, 
it being set up that the defendant was an infant 
and a prostitute, and shewn that the lodgingwas 
so let with the plaintiff’s knowledge, for the 
purpose of prostitution, the action was held not 
to be maintainable. Crisg) v. Chirchill, 1 Bos. & 
P. 340 ; 4 R. R. 822. S. P., Girardy v. Richard- 
son, 1 Bos. & P. 341, n. ; 1 Esp. 13. 


6. Premises xot Tenantable. 

Implied Condition.]— There is no implied 
warranty attached by law to a demise of land or 
the vesture of land, that it will answer the pur- 
pose which the lessee had in view when he took 
it. Sutton V. Temple, 12 M. & W. 52 ; 13 L. J., 
Ex. 17 ; 7 Jur. 1065. H. P., Hart v. Windsor, 
12 M. & W. 68 ; 13 L. J., Ex. 129 ; 8 Jur. 150. 

Therefore, where a party entered into a written 
agreement to take certain acres of eatage for 
cattle, from the Sth September, 1842, till the 6th 
April, 1843 ; and after he had put in his cattle, 
discovered that the land was covered with lumps 
of refuse paint, which poisoned several of the 
cattle ; but there was no evidence to shew that 
the paint was put there by the landlord, or that 
he knew of its being on the land : — Held, that 
the tenant was not released from the obligation 
of paying the rent stipulated for up to the end 
of the term. Ih. 

The decision in Smith v. MarraUe, 11 M, & W. 
5 ; 12 L. J., Ex. 223 (post, col. 1281), that every 
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ready-fiiriiislied house is let under an implied 
condition that it is in a fit state for immediate 
occupation, is distinguishable on the ground that 
it is a mixed contract for a house and for personal 
chattels. 11 . 

In an action by a landloixl for rent, the tenant 
pleaded, in substance, that through the neglect 
and default of the landlord the house and 
premises which formed the subject of -the letting 
had become unfit for habitation, in consequence 
of defects which the tenant was not bound to 
rectify, and that, the landlord having refused to 
‘ remedy these defects when required to do* so, the 
tenant quitted, and gave up to the landlord pos- 
session of the house and premises before any of 
the rent claimed had accrued : — Held, a bad plea. 
Miirray y. Mace^ Ir. E,. 8 0. L. 396. 

In the absence of any agreement on the subject, 
a person who- agrees to take a house must take it 
as it stands, and cannot call on the lessor to put 
it into a condition which makes it fit for living 
in. Ohiq)pell v. Gregory^ 34 Beav. 250. 

Furnished Apartments.1— post, 0. 2 

(cols. 1281 et seq.) 

Express Condition.] — Where a party was 
tenant from year to year oti malting premises, 
which, by reason of the default of the landlord 
in not repairing, according to his agreement so 
to do, had become unfit for malting pur|)oses : — 
Held, that this was no defence to an action for 
rent due subsequently to the premises becoming 
so unfit. Suiplice Farmmrth, 7 Man. k Gr. 
576 ; 8 Scott (N.ii.) 307 ; 13 L. J., C. P. 215 : 8 
Jur. 760. 

Upon the letting of a furnished house for 
immediate occupation, with an express condition 
that it is fit for occupation, if it is not so, and is 
at once given up on that account, the landlord 
cannot recover either the rent or for use and 
occupation. On such a contract, whether express 
or implied, it is a breach of the condition if the 
house is so infested and overrun with bugs, as to 
rmider it unfit for occupation ; and as the condi- 
tion applies to the whole house, it is a breach if 
any of the rooms are in that state. But it must 
appear that the nuisance exists to a serious 
and substantial extent, and is such as the tenant 
cannot reasonably be expected either to endure 
or to extirpate. Camphell v. ^yenlocll (Lord'), 
4 P. &F.716. 


7. Peemises Let Pentding- Conteact for 
Bale or Lease. 

Sale — ^When Abortive.] — ^\Vhere a man agrees 
to purchase premises on an assurance that the 
person of whom he purchases has a long term in 
them, and on the faith of such assurance, at a 
considerable expense, enters into the possession 
of them, he will not, on his refusing to complete 
his purchase (on account of the seller having a 
sliortcr term), be chargetl in an action f<jr use 
and occupation, lleani v. Toml'ni^ 1 Peake, 253 : 
3 E. K. 684. 

Where a party is let into possession of land 
under a contract of purchase, which afterwards 
goes ofi, he is liable to an action for use aTid 
occupation at the suit of the vendor, for the 
period during which he continues in possession 
after the contract -went ofi*. Howard v. Slinio^ 
8 M. & W, 118. 

If a purchaser takes possession of premises 


under a contract of sale, "which on account of a 
defect in the vendor’s title, fails to be completed, 
the vendor cannot afterwards recover rent for 
the period of the purchaser’s possession, upon 
an implied contract for use and occupation. 

V. 2 Taunt. 145. 

Where a person was in possession of premises 
under an agreement for a lease, which was never 
executed by reason of a default of the lessor, and 
afterwards, gave up the possession : — tleld, that 
he was not liable, although he had received 
rent from the under-tenants during the period of 
his occupation. , llimhall v. Wrlglit, 1 Car. & P. 
590. 

Where the owner of an estate contracted to 
sell it to another, who thereupon sold part of 
the property so contracted for by auction, to a 
third person, and the sub- vendee obtained pos- 
session, and the original vendor afterwards refused 
to perform his contract ; on which a suit in equity 
was brought, pending which the original vendor 
obtained possession from the sub-vendee, on a 
demand to be restored to it, it being rumoured 
that the original purchaser had failed in the suit 
instituted for specific performance ; if, in fact, 
the plaintiff should ultimately succeed in that 
suit, and the estate is in consequence conveyed 
to the purchaser under a decree of the Court of 
Chancery, the sub-vendee may maintain an action 
for use and occupation against the original 
vendee, for all the time during which he held 
the possession so obtained from the second pur- 
chaser. Hull V. Vauyhan, 6 Price, 157. 

Where a vendee of an estate sold by auction 
has been suffered to enter upon and hold the 
premises while the title was under investigation, 
and the contract has afterwards been determined 
for want of title the vendor cannot on these 
grounds only recover for use and occupation, 
although the occupation has been beneficial. 
Winterhottoui v. Ligham^ 7 Q. B. 611 ; 14 L. J., 
Q. B. 298 ; 10 Jur. 4. 

A. purchased lands from B. under a contract 
of sale not in writing, went into possession, and 
under such contract remained in such possession 
for several years wdthoiit paying rent Held, 
that B. could not maintain an action for use and 
occupation against A., as the facts of the case 
rebutted the implied contract to ]:>ay rent for the 
lands. CorrUjan v. Woods, Ir. E. 1 C. L. 73 ; 
15 W. E. 318.' 

When a purchaser has entered into possession 
of lands under a contract of sale, which is sub- 
sequently rescinded, he is not liable for use and 
occupation during the period between the entry 
and the rescission. Marliey v. Coofe, Ir. E. 1*0 
C. L. 149. 

If, after the rescission, the purchaser remains in 
possession, he is liable in respect of his subsequent 
occupation, and it is for the jury to say whether 
there was a creation of a new tenancy at will, 
containing an implied agreement on the part of 
the purchaser to pay a fair compensation for his 
occupation, or whether the former tenancy had 
simply been determined without the creation of 
any new tenancy, and the purchaser had become 
liable as a trespasser. Ih, 

When a purchaser enters under a contract of 
sale, the tenancy at will arising therefrom is 
determined by a rescission of the contract, without 
any demand of possession. Ih, 

Claim, that by an agreement for the purchase 
by the plaintiff of property belonging to the 
defendant, the purchase was 'to be completed on 
the 29th of Septembei', 1869, from which time 
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lhase wL not completed until the 13th of March, that he not liable at all, ^lopei Saimden, 

iQ'Ttt oTv/i +v.Qf. i-Vip. nlaiTiitiff had duly paid the 2j L. J., hx. z/o. 


1876, and that the plaintiff had duly paid the 
interest. That the defendant had remained m 
possession, but had paid no- rent. That the 
plaintiff claimed rent for use and occupation at 
the rate of 150?. per annum as a fair value. The 
defendant demun’ed : — Held, that under the 


After Premises have been Destroyed 
BY Fire. 

Generally.]— The landlord of premises demised 


agreement a fair rent must be paid by the deten- ^ written agreement may recover against 

(lant foT the time he his tenant in an action for use and occupation, 

that hy demuiTing he had admitted loOL a j e i accruing after the premises are 

bvi'-nt down, and ' no°longer inhabited by the 
2 Q. B. p. 38,; ; 3G L.J. 49-t „ tenant. Iloltpxxffell, i Taunt. 45 ; 4 


in July, 1867, L. sold to a railway conipany a - — 

xvhioh he was caiTViirg on the business 


■ house in which he was carrying on the business • — - -g no" equity in favour of a lessee of a 

of a victualler, the ternis being that the purclm^^ exception of 

money was to be paid on the 2.3th of Maich, ^^n injunction against an 

1869, or at such earlier time as the compa } action under the contract for payment of rent, 
should cln-iose, possession upon the destruction of the house by fire. Ib. 

they ])aying ;> per cent, inteiebt m the meantime , year to year occupied h second 

and he was 1 door, which, during their occupation, was con- 

the tenancy not to be (letermniedbcfoic te^ accidental lire Held, that, not- 

of March, 1869, unless the eompain, aftei thice destruction of the premises, 

months’ notice, paid they were liable to an action for use and occupa- 

determinable on the 2;)th ot Maich, 18()9, bt ^a ^ xvhiVh hnrl olaosed between 


action under the contract for payment of rent, 
upon the destruction of the house by fire. Ih. 

Tenants from year to year occupied h second 
floor, which, during their occupation, was con- 
sumed by an accidental fire : — Held, that, not- 


notice to determine the tenancy on that day ; 


nonce lo aeieraimw luu , ~ 7 ^*^7 • 8 J, .T 

but the company not having the purchase-money ’ / beott, odi , . 

ready, he refusad to give u,, possession, and in 


8 L. J., C. P. 272 ; 3 Jur. 


Mlierc furnished apartments in a house have 


the purchase-money, with interest trorn tlic 2otn 
of xMareh, 1869, was made: and an inquiry was 
adde<l whether, having regard to the circiim- 


quartcr, until the Are, at a rate proportioned to 
the time of actual occupation, if it appears that 


nd(lr*<l whether, iiaving regard to tne circiim- ^ ^ t 

stances and conduct of tho'parties, the company both parties have agreed that the occupiers 
was ent th-d to any aiul what allowance in liability does not continue attor the occurrence ot 
mpect of Lts occupation of the premises after the fire; for such agreement negatives the sup- 
the 25th of March, 1869 : — Held, that the com- position of a demise ioi a cei tarn time, and shews 
paiiy was not entitled to any allowance by way a contract in respect ot the occupation 'te <iie m 
of occupation rent. Zmf/ott v. JIefro 2 Julita?i diem. 1 Q. B. 421 , 1 G.AD. 


ot occupation rent, jbcnnoii v. j. 
By., L. E. 5 Ch. 716 ; 18 IV. E. 1060. 


10 ; 5 Jur. 1036. 

A lessee v’ho covenants to pay rent and to 


lease.] — An occupation under an agreement repair, with an express exception of casualties by 
or assigning a lease, where it was agreed that is liable upon the covenant tor rent, though 
he assignee should pay the lessee, until the com- the premises are burnt domi, and not rebuilt by 
irifL-m nf fhAncsirrnmMit.atthemteof 100/. n^ the lessor after notice. JBelpur v. Heston, 1 


the assignee should pay the lessee, until the com- t ie premises are Diirnr ciomL 
pletion of the assignment, at the rate of 100/. per the lessor after notice. 

Tear, constitutes the relation of Landlord and lenn Eep. 310 ; 1 E. E. 210. ^ 

tenant between the lessee and assignee. Saun- equity m favour of a lessee of a house 

ders y. Mumv(f^e, 6 B. & C. 524 ; 9 D. & E. 529 ; liabie to repair with the expeptiori of damage by 
2 Car & B 294 ': 5 L J. (o.s.) K. B. 192; 30 Are, for an injunction against an action under 
‘ the contract for payment of rent upon ^the 


‘Agreement to grant a lefise to S., when he destruction of the house by fire, lloltjjzagell y . 
should have erected certain buildings on the diajier, 18 Yes. l lo. , , „ ^ ^ 

premises to be demised. No covenant to pay Lessee of a house and vhaif covenants to 
rent before the execution of the lease. S., after repair, accitlents by Are excepted, ihe house is 
the buildings were erected, holds the premises, burned down, and the lessor having insured, 
subject to the terms in the lease, but is liable for received the insurance money, but neglected to 


use mid occupation. Bunhfer v. Ushortie, Peake, 
A<1. C. 76. 


rebuild, and brought an action at law for the 
rent. Bill for an injunction, and held proper till 


A recci'ver of an estate in which the plaintiff the house is rebuilt, but went off^ on another 


had an equitable interest iiiuler a settlement vest- 


Browti v. Qullte}’, Ambl. 619 ; 2 Eden,. 


ing it in trusiees, let the defendant into posses- ^16. i??// 1 8im. 146. 

Sion under an agreement with himself in writing, A tenant covenanting to repair, damage by 
in wliicli he described himself as agreeing, “on Are only excepted, continues liable to payment 
beluilf of tlie estate,” to let for a term of years, of rent notwithstanding the premises are 
The plaiutiff declining to sanction any other than destroyed by Are. JIaro v. (r rove, s', 3 Anstr. 687 
a yearly letting, a correspondence ensued between 4 E. E. 835. 


him and the defeiulant, in which the latter inti- 
matcMl that, as he could not get a lease, he should 


When Tenant liable to reinstate. ]~ 


leave as soon as he could ; and he did leave before 1 tor directed his trustees to allow A, to occupy a 
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mill, SO long as he should think proper to do so, ! to destroy or suspend the whole rent, but to 
“he, nevertheless, keeping the premises in good entitle J. to a deduction from the rent according 
and tenantable repair, and repairing,” at a rent to the proportion which the annual value of the 
of lOOZ. A. accepted the gift, but the premises destroyed part bore to the annual value of the 
were afterwards totally destroyed by accidental whole, taking the whole to be the premises as 
fire Held, that he was bound to reinstate them, originally demised, not as improved by subse-- 
and was liable for the rent in the meanwhile, 
and that he could not escape from the liability to 
rebuild by declining any longer to retain them. 

Gregg v. Coates, 2B Beav. 33 ; 2 Jur. (N.S.) 964 ; 

4 W. E. 735. 

Letting of Premises and Steam Power — Lia- 
bility of Tenant.] — The plaintifiis agreed to let Eviction,] — Where a tenant from year to year,, 

and the defendants to take, in consideration of at a rent payable half-yearly, quitted at the end 
a yearly payment, all the room and power in a of a current year without giving notice ; and 
mill, except a portion of the premises in whicli the landlord relet the premises before the end 
the machinery stood. The agreement provided of the next half-year to another tenant ; — ^.Held, 
that the plaintilfs should put iii steam pipes, find that the landlord had evicted the first tenant,, 
certain machinery and put the place in tenant- and could not maintain use and occupation 
able repair, and that the engine should run a against him for any rent subsequent to the 
certain number of hours a week. The payment period when he quitted. Hall v. Burgess, 8 
wms to commence in proportion to the amount l).<fc E. 67 ; 5 B. A U. 332 ; 4 L. J. (O.s.) K. B. 172. 
of machinery running. During the defendants’ Where premises are let at an entire rent, an 
occupation the premises were burnt down. The eviction from part, if the tenant thereupon gives 
plaintiffs sued for payment for a period after the up possession of the residue, is a complete defence 
fire : — Held, that, notwithstanding that the fire to an action for use and occupation. Smith v. 
had prevented the plaintiffs from performing Iltde'ujh, Z 14 R. E. 829. Newton y. 

their part of the agreement in keeping the AUin, 1 G. k D. 44 ; 1 Q. B. 518 ; 10 L. J., Q. B. 
machinery at work, still the payment sued for 179; 6 Jur. 99. 

was rent, and the defendants were liable. Selhy Where lands have been let to one, who under- 
V. Greaves (L. E. 3 C. P. 594) approved. Mar’ lets to others, and the latter receive a notice to- 
shall V. SohoJieUl, 47 L. T. 406; 31 W. E. 134 — quit from the original landlord, in consequence 
0. A. of which one of them does so, and the lands 

occupied by him remain unlet for a year, and’ 

Deduction in Rent made.] — By an agreement are then let by the original tenant, the original 
between F., the receiver appointed in chancery landlord cannot recover for the rents of tho 
for lands and buildings thereon, and J., it was unoccupied premises ; such circumstances amount 
recited that J. had expended money in improving to an eviction, and ma.y be pleaded to the whole 
the premises on. the understanding that a lease demand. Burn v. Phelps, 1 Stark. 94 ; 18 E. E. 
should be granted to him, on the terms after 749. 

mentioned, pursuant to a previous agreement An eviction by a landlord of his tenant from 
with parties at the time interested, in considera- a part of the demised premises creates a suspen- 
tion whereof F. had consented to enter into this sion of the entire rent during the continuance of 
agreement. And it was witnessed that F., in the eviction, but the tenancy is not thereby put 
consideration of the premises, and according to an end to, nor is the tenant thereby discharged 
his power, agreed with J. to let to him, and J. from the performance of his covenants other 
agreed to take the land, with the buildings than the covenant for the payment of the rent, 
thereon lately converted at J.’s expense into a Morrison v. Chadwich, 7 C, B. 266 ; 6 D. <& L. 
mill, and other things to hold for twenty-one 567 ; IS L. J., C. P. 189. 

years, at rent payable quarterly; and it was To corns titute an eviction of a tenant by his 
agreed that, when that agreement should have landlord, which will operate as a suspension of 
been approved of by the court of chancery, or rent, it is not necessary that there should be an 
the master, or if it should be ascertained that actual physical expulsion from any part of the 
such sanction was not necessary, a lease should preini.ses ; but any act of a permanent character, 
be executed by F. to J. (and a counterpart by done by the landlord or by his procurement, with 
J.) under the terms of the agreement stipulated, the intention of depriving the tenant of the eiijoy- 
which should contain covenants on the part ment of the premises as demised, or any part of 
of J, to pay the said rent in manner before them, will operate as such eviction. Upton v. 
mentioned, damage b}’^ fire excepted ; and that, Townend, 17 C. B. 30 ; 25 L. J., C. P. 44 ; 1 Jur. 
until the lease shouhl be granted, F. might dis- (N.S.) 1089 ; 4 W. E. 56, 

train “ for all or any part of the rent hereb3' The existence of the intention is a question 
agreed to be paid.” Provided, that the agree- for the jury. Ih, 

ment should he in all respects subject to the Where, after a fire on premises let to two 
approbation of the court of chancery or the diftercut tenants by A., who was entitled to have 
master, F. umleriaking to endeavour to obtain the premises X'cstored by the superior landh)rd, 
such approbation, but if the approbation were out of certain insurance moneys, A. approved of 
refused, the agreement to be void. J. entered a new plan, submitted to him by the superi{)r 
into possession, and erected new buildings ; — landlord without the consent of the tenants, and 
Held, that J. was tenant from year to year on the premises when rebuilt on that plan, were, in 
such terms as would bo inserted in a lease pur- the one ca.se, a little smaller, and in the other a 
suant to the agreement s(j far as they were little larger than before, and there was evidence 
applicable to a tenancy from year to year. That, of an intention to oust the tenants : — Held, in 
if any ])arb of the premises originally demised an action by A. for use and occupat ion, f or rent 
was destroyed by fire, the result would be, not accruing after the premiseswere so far advanced 
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quent aciciitions made oy o. Mennett v. ireiana^ 
El. Bl. & EL 326 ; 28 L. J., Q. B. 48 ; 4 Jur. 
(N.s.) 1104. 
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in rebuilding as to be permanently altered, that 
there was an eviction to which A. was a party, 
and that, therefore, the rent was suspended, lb. 

The rent of four houses, demised for a term 
of years, being in arrear, and the lessee having 
assigned his lease, and two of the houses being 
unoccupied, the lessor took possession of these 
two, first by putting a police constable in charge 
of them, and subsequently by putting a person 
in possession, under a parol agreement to grant 
a lease of the four houses as soon as possession 
of the two others was obtained : — Held, that 
taking possession of the unoccupied houses did 
not amount to an eviction. Wheeler v. Ste verson, 

6 H. & X. 155 ; 30 L. J., Ex. 46 ; 3 L. T. 702 ; 9 
W. It. 233. 

A lessee of mines of ironstone, coals, and other 
minerals demised the same for a term of years 
to the defendant, reserving a royalty upon the 
ore and coal raised by him, or an annual sum in 
lieu, if the royalties in any year should not 
amount to that sum, w'ith power to the lessee to 
distrain for the rents, reservations and royalties, 
and with liberty to the defendant, during the 
demise, to use jointly with the lessee a railway 
then on the land demised ; the defendant cove- 
nanting to repair the same or to do so jointly 
with others who might use it, he having leave to 
divert it at his own expense if he thought fit : — 
Held, that the fact that the defendant had been 
prevented by the plaintiff from using the rail- 
way, did not constitute an eviction so as to 
disentitle the plaintiff to the rent, the use of 
the railway being, an easement, and not part 
of the demise, WiUiaots v. Ifciyward, 1 El. & El. 
1040 ; 28 L. J., Q. B. 374 ; 5 Jur. (K.S.) 1417 ; 

7 W. II. 563. 

All owner of a house let the first floor to the 
defendant, who being desirous to underlet, juit 
a man in to show the rooms, and put up a bill in 
the window, stating that the rooms were to be 
let. The owner, annoyed by this proceeding, and 
by tlie conduct of the man, turned him out of 
the house, and took the hill (tovii, but left the 
keys in the rooms. In an action foi* rent, the 
judge left it to the jury to say whether the 
assault upon the man was for the jiurpose of 
expelling him, or with tlie intention of evicting 
the defendant : — Held, rigiit. Henderson v. Mears, 
28 L. d., Q. B. 305 ; 5 dm*. (N.S.) 709 : 7 \V. R. 
554. /S'. C., at nisi prius, 1 E. A E. 636. 

Subsequent Possession.] — If the tenant, 

after eviction from part, continues in })ossession 
of the residue, he is liable upon a quantum 
meruit. Stokes v. Cooper, 3 Camp. 513, n. 

In an action upon a parol demise, a plea that 
during the term it was agreed that the tenant 
should relimpiish the possession to the landlord 
for a month, after which the jiossession should 
be resumed by the tenant ; and that he did relin- 
quisli the posse.ssion, but the landlord would not 
restore the possession, is bad, as not showing an 
eviction or a surrcncler. JDunn v. Di jSltoro, 3 
Man, A G. 1U5 ; 3 Scott (x.u.) 487 ; 10 L, J., C. P. 
318. 

Surrender.] — A. demised rooms of a house to 
B. for a year, at a rent payable quarterly. 
During tlie current quarter, in consequence of 
disputes, B. ttdd A. that he would leave ; A. 
assented, and, on B.’s leaving, accepted pos.session 
of the rooms : — Held, that A. could recover 
neither the whole quarter’s rent nor rent pro 
ratd for occupation for any period short of the 
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quarter. Crrlmnian y- Leqge, % R. k C. 324 ; 2 
M. & By. 438 ; 6 L. J. (o.s.) K. B. 321. 

If a landlord, in the middle of a quarter, 
accepts from his tenant the key of the house 
demised, under a parol agreement that, upon her 
then giving up the possession, the rent shall 
cease, and she never afterwards occupies the pre^ 
miees, he cannot recover for the time subsequent 
to his accepting the key. MCiiteheacl v. Clifford, 
5 Taunt. 518 ; 15 R. R. 579. 

In an action to recover a quarter’s rent for the 
use and occupation of a house, under the terms of 
a lease held by the defendant of the plaintiffs, 
who were joint-tenants of the reversion, it 
appeared that there had been a concealment, at 
the time of the execution of the lease, of the fact 
that arrears of ground-rent and land tax were due 
I upon the premises, and that the supply of water 
had been cut oft’, and it also appeared that other 
disputes had afterwards arisen between the 
parties : — Held, that the delivery of the key of 
the street door by the defendant’s wife to one of 
the plaintiffs, and its acceptance by him, was a 
surrender of the lease by operation of law, there 
lieiiig evidence from which the jury iiiferred 
an authority in the wife to act for her husband, 
and in the plaintiff who received, the key to act 
for his co-tenant ; and that such surrender, 
having been made before the rent sued for had 
become due, was a good defence to the action 
Dodd V. AcUom, 6 Man. & G. 672 ; 7 Scott (x.ii.) 
415 ; 13 L. J., C. P. 11 ; 7 Jur. 1017. 

Of Part of Premises.] — Semble, a surren- 
der of part of the lands demised by a lease will 
destroy a power of entry for nonpayment of rent. 
Iforflnier v. Shortall, 1 Con. & L. 417 ; 2 Dr. & 
War. 363. 

Landlord Advertising Premises to Let.] — In 

an action for use and occupation of apartments, 
which the defendant had quitted withuut giving 
notice, the plaintiff’ having }}ut up a bill to let 
the apartments will not prevent his recovering. 
Iledpath v. Huberts, 3 Esp. 225. 

Landlord in Profitable Occupation.] — If a 

tenant has left a house unoccupied, and the land- 
lord enters and is in the profitable occupation of 
the house, he cannot recover rent from the tenant 
fo]' any time after such profitable occupation ; 
but if he merely puts a person into the house to 
take care of itund prevent depredations, it would 
be otlierwise. Hi rd v. Defoivvilele, 2 Car. K. 415. 

Pleadings — Defence.] — To a declaration by A. 
against B. for 191/. 5,s‘., due hn- two and a half 
years’ rent under a demise by deed, B. pleuded, 
as to 40/. 10.s‘., that before the making of the deed, 
A, conve^md parcel of the premises^ to C. in fee, 
who devised the same to D., his wife and their 
heirs ; that, after the commencement of the suit, 
D. and E. gave notice of their title, and required 
of him payment of such portion of the rent not 
paid over to the plaintiff at the time of such 
notice as might, on a just, aijportionment, be the 
just propoftioual part thereof in resjicct of the 
parcel of the premises ; and D. and E. then gave 
notice to and threatened B., that, if he should 
neglect or refuse forthwith to pay over such pro- 
portional ]>art to D. and E., they would imme- 
diately eject and expel him from the parcel ; that 
40/, 10, V. was the sum which, upon a just appor- 
tionment of the rent, would be and was the pro- 
portional part of the rent in respect of the parcel, 
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and was, at the time of the notice, unpaid to A* ; 
that the rent sued for accrued after the death of 
C. ; that if B. had not paid the 40^. lOi*. to D. 
and E., they would have proceeded to eject the 
defendant from the parcel of the premises ; where- 
fore B., after the commencenient of the suit, 
necessarily and unavoidably paid them that sum ; 
and that A. never had anything in the parcel of the 
premises, except as. appeared in the plea Held, 
that this was neither a good plea of eviction, the 
notice being subsequent to the rent becoming due, 
nor a good plea of payment, inasmuch as the 
alleged paj'ment was not in satisfaction of any 
charge upon the land, or of any debt due from A. 
Boodles. Ckimhell, 7 Man. & G-. 886 ; 2 D. & L. 66 : 
8 Scott (K.R.) 108 ; 18 L. J., C. P. 142 ; 8 Jur. 
47.5 . 

In an action for noiipa.yment of rent, on an 
indenture by husband and wife, and under seal 
of the wife (according to the provisions of 32 
Hen. 8, c. 28, s. 3), the declaration stated that the 
husband and his wife, since deceased, demised the 
premises to the defendant for twenty-one years, 
and that he covenanted to pay rent to the hus- 
band and wife, and heirs of the wife ; that the 
wife died, and that after her decease, rent became 
due to her husband : plea, that the husband never 
had anything in the premises, but in right of his 
wife, whose estate tliey were, and that' she died 
before the rent became due, without issue, and 
that her heir threatened to eject the defendant 
unless he wx)uld attom and. become tenant to 
him, and that he wms accordingly obliged to do 
so j — Held, that it was not necessary for the 
defendant to shew actual eviction by the heir, 
and that the plea wvas a discharge to the action ; 
on the grounds that the lease wois not voidable 
by the heir, but w%as a good and subsisting lease, 
and that he wuis only e'ntitled to the rent, and 
could not have entered to evict or eject the 
defendant without being considered as a tres- 
passer. Hill V. Saumlen, 7 D. <!c R. 17 ; 4 B, & C. 
529 ; 9 Moore, 288 : 2 Bing. 112 ; 1 Car. & P. 80 ; 

4 L. J. (o.S.) K. B. 2 ; 28 "R. R. 375. 

In an action b\" a landlord against his tenant, 
on a farming lease, assigning breaches on his 
covenants : — 1, to repair ; 2, not to plough 
meadow’’ land ; 3, or depasture orchards ; 4, or cut, 
lop or injure trees, W’oods or plantations ; 5, or 
assign or underlet the premises, or any part 
thereof, without the landlord’s consent in wuiting ; 
he pleaded that, before any of the breaches 
assigned, he wms evicted and kept out of part of 
the^ demised premises by the authority of the 
plaintiff : — Held, that the plea afforded no defence 
to the action. Xewt(i?i v. AUi/i, 1 G, & D. 44 ; 1 
Q. B. 518 ; 10 L. J., Q. B. 179 6 Jur. 99. 

Proof. ] — Action for rent on a lease. Plea, that, 
before the lease Avas made, P, impleaded the 
plaintiffs, and had judgment of elegit against 
their lands ; that the imjuisition found the'plain- 
tiffs seised of the demised jn-eraises then leased 
to B., subject to tw'o mortgages for years ; that 
the sheriff delivered the })3’eniises to P., to hold 
the .same till liis damages and costs should be 
levied ; tliat before the I'cnt became due the 
defendant wnis evicted by P., wiio entered, and 
ejected, expelled, j)ut out and amoved the defen- 
dant therefrom, anti kept a,nd continued him .so 
ejected ; that the sum of l.OOOZ. was still due to 
?., which was not levied. At the trial the lease, 
elegit and inquisition, wms put in, and it was 
proved that P. had called on the defendant to 
j>ay him rent, or he, P., would turn him out ; on 
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[ wdiich the defendant attorned to him without 
privity of the plaintiffs, his lessors Held, that 
the plaintiffs w^ere entitled to recover, as P.’s 
elegit only entitled him to the reversion expec- 
tant on the mortgages, by the lessors. Poole 
Corjwration v. Whitt, M. & W. 571 : 16 L. J., 
Ex. 229. 

Held, also, that the expulsion as pleaded, was 
not established by the evidence. Ih, 


10. Recovery of. 
a. By Action. 

[ When Maintainable.] — ^By a lease it was stipu- 
j lated that the lessees should be at liberty^ to 
retain a rent of l,100Z-ayear,or any part thereof, 
upon giving the lessor a bond to pay whatever 
they so retained, at the end of seventeen years, 
with interest. The lessees having omitted to 
pay the rent or give a bond, and the lessor having 
sued for the rent, the court refused to stay pro- 
ceedings, on an affidavit, that, since the com- 
mencement of the suit, the lessees bad executed 
and tendered to the lessor a bond for the amount 
retained and to be retained. Jones v. Whu/field, 

3 M. & Scott, 846 ; 10 Bing. 308. 

An action lies for rent reserved by indenture, 
and aceruiug before a re-entry for a forfeiture, 
notwithstanding the lessor, under such re-entryq 
is to have the premises again, “as if the indenture 
had never been made.” JlaHsliorne v. Watson, 

4 Bing. (N.C.) 178 ; 5 Scott, 506 ; 6 D. P. 0. 404 ; 
1 Arm 15 ; 7 L. J., C. P. 138 ; 2 Jur. 155. 

Where premises are demised by indenture at 
an entire rent, and there is a covenant by the 
lessee to pay such rent, no action for rent in 
arrear can be brought on such covenant, miless 
the lessee has been let into the full possession of 
the premises demised. HoUtate v. Jui //, 1 Car. & K. 
341. 

Where in such an action, the defendant in his 
plea sets forth the lease, and then avers, that “ he 
entered and was possessed ” of the premises there- 
under, this wdll not estop him from proving that, 
when he entered, he found some part of the 
premises in the possession of a third party under 
an adverse title. Ih. 

A landlord cannot maintain an action of cove- 
nant for rent against an under-tenant. Halford 
v. Hatch, 1 Dough 183. See also cases, col. 902, 
et seq. 

Surrender by Operation of Law.] — The 

right to recover rent accrued due, and wdiich has 
been reserved on a parol demise, is not extin- 
guished by a surrender of the term by opera- 
tion of lawq notwithstanding the absence of a 
pei'sonal covenant by the tenant to pay such rent, 
but can be enforced by an action for the use and 
occupation of the premises demised, under the 
provisions of s. 14 of 11 Geo. 2, c. 19. Shato v. 
Lomas, 59 L. T. 477 ; 52 J. P. 821. 

Agreement for Surrender between Lessor 

and Assignee, saving Rights against Lessee.] — 

Where a lessor agrees in writing with an assignee 
of the lease to accept a surrencier without 
prejudice to his rights against the original lessee, 
and takes actual or constructive possession of 
the premises, there is a surrender of the lease by 
operation of law, and the lessor is not entitled 
to subsequent rent from the original lessee. 
demerits v. liichardson, 22 L. R. Ir. 535. 

30~-2 
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— UEder Process of Ontlawry — Equitable 
Belief.]— Under process of outlawry, even in a 
civil action, the landlo'rd of the defendant is not 
in strictness entitled to rent by 8 Ann. c. 14, s. 1. 
The defendant’s goods being forfeited in point of 
law, the landlord’s remedy is by motion to the 
equitable jurisdiction of the court from which 
the process issues, and not by action against the 
sherifi. Brandlmg v. Barrington^ 6 B. & C. 467 ; 

5 L. J. (O.s.) K. B. 181. 

Semble, the court will give relief, by equity of 
the statute, where the crown is not interested. 

n. 

— — By Coparcener.] — One coparcener cannot 
sue separately for his portion of rents accruing 
to him and his fellows. Beoliarms v. Horwood^ 

4 M. & Scott, 400 ; 10 Bing. 526 ; 3 L. J. , G. P. 
198. 

An action will not lie by one of three co- 
parceners to recover his portion of rents of 
the estate received by an agent, where the agent 
claims the rents under a devise to himself. Ih. 

By Grantee under Agreement for Over- 
lease not carried out.] — The defendant having 
received possession of the premises as tenant for 
a short period, from trustees of the property, 
shortly afterwards the trustees entered into a 
written agreement with the plaintifE, by which, 
upon the performance of certain conditions, they 
were to give her a lease of the premises for 
a long term. This fact was communicated to 
the defendant ; he expressed his satisfaction and 
the plaintiffs agent made some repairs by his 
desire. The defendant paid the plaintiff the 
rent of the running quarter, under a throat of 
distress ; and under a notice, he paid the rent 
of the ensuing quarter to the trustees. In an 
action for use and occupation for the quarter's 
rent thus paid : — Held, that it was competent to 
the defendant to shew that the agreement for 
giving the lease was not carried into effect, and 
consequently that the parties had reverted to 
their original position, and the plaintiff had no 
right to receive the rent. Brooh v. Bigf/.<i, 5 L. J., 
G. P, 143 ; 2 Bing. (if.C.) 572 ; 2 Sc. 803. 

— — Against Person Occupying in place of 
Original Tenant.] — A., the landlord of premises, 
sued B. as an assignee of a lease, for rent due, 
with a count for use and occupation. At the 
trial A. put in the lease, which was a lease to W., 
who had taken the benefit of the Insolvent 
Debtors’ Act. It was proved that B. had occu- 
pied the premises and had treated A. as landlord, 
and had paid rent to him; but that the lease 
had never been assigned : — Held, that A. could 
not recover against B., either for the rent, or for 
the use and occupation. Hyde v. 3Ioalm^ 5 
Car. P, 42, 

Banks as a Specialty.] — Bent arrear, either 
by deed or parol, ranks as a specialty, lliomj)- 
non V. Thom/mn^ 9 Price, 471. 

Eoxm of Action.] — In debt for rent by the 
assignee of tlni lessor, the venue is local, but, in 
covenant under the same circumstances, it is 
transitory. Tlinilr v. (hniwalU 1 Wils. 165. 

The assignee of rent may maintain debt for 
arrears of tlio rent. Allen v. Bryan^ 5 B. A C, 
512 ; 4 L. J. (O.S.) K. B. 210 ; 29 B. B. 307. 

Debt lies on an express covenant for payment 
of a freehold rent charged on land conveyed in 


fee. Yavletj v. Leigh, 2 Ex. 446 ; 17 L. J., Ex. 
289. 

Pleadings — Claim.] — A declaration for rent 
stated a demise of a messuage, land and pre- 
mises, with the appurtenances. The proof was 
of a demise of a messuage and land, together 
with the furniture, utensils and implements : — 
Held, that as the rent issued out of the real 
property, and not out of the furniture, it was 
sufficient to allege and prove a demise of the real 
property, and therefore there was no variance. 
Farewell v. & B. & C. 251 ; 9 D. & B. 

345 ; 5 L. J. (o.s) K. B. 154. 

The proper mode of declaring in an action on 
a covenant in a lease, is to set out, that by inden- 
ture certain premises therein mentioned were 
demised, without stating them particularly, sub- 
ject amongst other things to a proviso, setting 
out the substance of the covenant and the breach. 
Dundas Y. Weymouth (^Lord'),, Qowy). 

A declaration at the suit of the executor of a 
termor, for a breach of covenant after the death 
of the termor, should state the interest and title; 
of the latter in the premises, Maeluiy v. Mach- 
reth^ 2 Chit. 461 ; 4 Dougl. 213. 

A declaration for rent, by the assignee of a 
reversion for the life of a third person against 
the assignee of the term omitted to aver that the 
cestui que vie was living when the rent accrued 
due : — Held, that the continuance of the life was. 
not to be implied from the mere assertion of title, 
and an averment in the breach, that, “after the 
plaintiff became so seised the rent became due, 
and still is in arrear to the plaintiff ” ; w’as 
insufficient, and that the declaration was bad on 
general demurrer. Fryer v. Coombs, 4 P. & D. 
120, n. ; 11 A. & E. 403. 

In covenant for rent by a devisee againt the 
assignee on a lease by the testator, the declara- 
tion alleged generally that the testator was 
seised, but did not say of what estate. On 
motion in arrest of judgment : — Held, that the 
ambiguity -was cured hy the verdict. Harris v. 
Beava7i, 4 Bing. 640 ; 1 M. & P. 633 ; 6 L. J. (O.S.T 
C. P.149. 

Defence.] — In an action on a covenant for 

seven quarters’ rent, a plea shewing a surrender 
before the last four of the seven quarters’ rent 
accrued, is bad on demurrer, because it does not 
go to the -whole breach, and the breach is not 
entire, but part of it may be proved. Bar'nm'd 
V. Buthy, 5 Taunt. 27. 

In an action for nonpayment of rent, on an 
indenture by assignee of the lessor against the 
lessee, the declaration alleged that the lessor was 
possessed for the remainder of a term of 22 years, 
commencing from the 25th December, 1797, and 
that, on the 7th of March, 1811, he, by indenture, 
demised to the defendant to hold from the 20th 
of December then last past. Plea, that the lessor 
was not at the time of making the indenture 
possessed for the residue of the term as alleged : — 
Held, that such plea w'as good on general demurrer, 
as the averment in the declaration wms material 
and travoi'sable. Currirh v. Blagract^ 4 Moore, 
303 ; 1 Br. &: B. 531 ; 21 E. B. 710. 

If both lessee and lessor sign a lease, the former 
is estopjjed to plead nil habuit in tenementis to- 
an action of debt for rent by the lessor. "IVllhhis 
V, Wingate, 6 Term Kcp. 62. 

In an action for rent on an indenture brought 
by the assignees of the lessor (a bankrupt), the 
lessee cannot plead that the lessor nil habuit in. 
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tenementis. Parlier v. 7 Term Eep. 

537 ..' ■ ■ 

The plaintiff in 1887 granted a lease of certain 
premises to the defendant. The premises had 
belonged to the plaintiff since 1884. In 1885 the 
plaintiff was adjudicated a bankrupt, and his 
discharge was granted conditionally upon his 
paying his creditors 56‘. in the pound, which had 
not been paid. The plaintiff sued the defendant 
for arrears of rent under the lease, and the 
defendant applied that the trustee in bankruptcy 
should be joined as a plaintiff : — Held, that the 
defendant was estopped from setting up the 
plaintiff’s bankruptcy. Cook v. Whellook, 59 
L. J., Q. B. 329 ; 24 Q, B. D. 658 ; 62 L. T. (175 : 
38 W. E. 534— C. A. 

Eiens in arrere is a good plea to an action of 
debt for rent, Warner v. Tlieo'hald, Cowp. 588. 

If one is sued for rent he cannot, under a plea 
of never indebted, avail himself of a part pay- 
ment of money obtained under a distress, or of a 
judgment obtained against him in a county court 
for part of the same rent. Ilarmer v. Bcan^ 3 
Car. & K. 307. 

A declaration alleged a demise to the defendant 
of a messuage for forty-five jmars, at a rent pay- 
able quarterly, and averred that two years and a 
quarter’s rent was due. Plea, that before that 
rent became due, it was agreed that the defendant 
should deliver up the messuage, and that, in con- 
sideration thereof, the defendant should be dis- 
charged from all liability to pay the rent -which 
should subsequently accrue ; that the defendant 
did deliver up the premises, and that the plaintiff 
accepted the possession thereof, and that the 
tenancy, and the defendant’s interest in the 
premises, were thereby then sur.rendered and 
extinguished : — Held, after verdict, that the 
plea did not set up a surrender of the tenancy, 
but afforded a valid excuse for the nonpayment 
of the rent. Gore. v. Wrlqht^ 3 N. & P. 243 ; 8 
Ad. &: E. 118 ; 1 W. W. & H, 266 ; 7 L. J., Q. B. 
147 ; 2 Jur. 840. 

If a lessor has no title, and the lessee is evicted 
b}’’ title paramount, he may },)lead that as a 
defence to an action by the lessor. Cutlikertmn 
V. Irthiff, G H. & N. 135 ; 29 L. J., Ex. 485 ; 6 
Jur. (N.S.) 1211 ; 3 L. T. 335 ; 8 W. E. 704— 
Ex. Ch. 

Action for 163Z. for fifty-two weeks’ rent 
on a parol demise for twelve months, from 25th 
of February, 1839 (Monday), at 31. 3.s\ per week. 
A plea, as to so much of the rent as accrued due 
before and on the 27th of July, 1839 (Saturday), 
of payment and acceptance in satisfaction, is 
bad, as no weekly rent could have become due 
on the latter day, and no apportionment of the 
rent for the fraction of a week was shewn. 
Bunn V. Bi Miovo, 3 Man. & H. 105 ; 3 Bcott 
(N.R.) 487 ; 10 L. J., C. P. 318. 

Bemble, in an action for rent it is no answ-er 
that the landlord has distrained goods for it to 
the full value of the rent, if he has sold them for 
a less sum. If he has sold them at too low a 
price, the tenant’s remedy is by action. JSfford 
V. Burgess, 2 M. k M. 23.‘ 

Furnished Houses.] — See post, cols. 1 281 , et seq. 

Suit in Equity.] — Bill may be brought in 
equity foi’ rent, when the remedy at law is lost 
or becomes very difficult ; and the court will 
relieve, on the foundation of payment for a 
length of time. Benson v. Baldicyn, 1 Atk. 598. 

The court will not make an order upon a 


tenant to pay rent in arrear, though a receiver 
of the estate has been appointed. Samuel v. 
— , 1 L. J. (O.S.) Oh, 90. 

As to whether a bill in equity, to enforce pay- 
ment of a rent or annuity, is sustainable. See 
Williams v, Broicn, C. P. Cooper, 360. 

Bill for specific performance of agreement to 
take lease, and action for rent of occupation, 
not allowed at the same time. On motion, court 
will order rent to be paid. Carrieh v. Yotmg, 4 
Madd. 437. 

Where a landlord has a remedy by distress, 
either nonpayment of rent or a penalty, equity 
will not interfere to assist him, unless some 
fraud be proved. Boner aile v. ChaHers, 1 
Eidgw. P. C. 135. 

Lease of a coal mine to A. reserving a rent ; 
A., the lessee, declares himself a trustee for five 
persons, to each a fifth ; the five partners enter 
upon work and take the profits of the mine, 
which afterwards becomes unprofitable, and the 
lessee insolvent ; the cestui que trusts not liable, 
but for the time during which they took the 
profits. Clavering v. Westley, 3 P. VVb 402. 

Ill pursuance of an arrangement made on 
behalf of a company with certain persons to 
purchase the beneficial interest in a colliery 
lease agreed to be granted to them for a term 
of forty years, a lease was granted in March, 
1842, to three persons, as trustees for the com- 
pany, for a period of forty years, at a fixed rent, 
together with a royalty. The lease contained a 
stipulation enabling the lessees, at the end of any 
period of three years from its commencement, to 
determine the lease by giving twelve months’ 
notice. The company entered into possession in 
December, 1841, and remained in such possession 
till November, lS42, when the -working proving 
unprofitable, was abandoned, and never after- 
wards resumed. In January, 1850, the company 
was dissolved, and its affairs ordered to be wound 
u}) under the provisions of the Winding-up Acts. 
The lessor became bankrupt in August, 1853. 
Some time prior to his bankruptcy his interest 
in the mine became vested in the plaintiff. In 
May, 1852, the official manager of the company 
under protest that the lease was not binding on 
the company gave notice to terminate the lease 
on the 31st of May following, when one of the 
triennial periods expired. On the 23rd February, 
1853, the plaintiff filed his bill against the official 
manager, praying a declaration that the company 
had accei)ted the lease, and was bound thereby, 
and that the official manager might be ordered to 
pay the arrears of the stipulated rent since 
March, 1842, together with compensation for all 
breaches of covenant : — Held, that no relief in 
the nature of specific performance, nor any 
equitable relief, could be granted either against 
the persons to whom the demise was made, or 
against the company in respect of their occupa- 
tion, the rights of the plaintiff, if any, being 
legal. Walters v. Nortkern Coal Minhiq Co., 
5 De G. M. k G. 629 ; 25 L. J., Ch. 633 ; 2 Jur. 
(N.S.) 1; 4 W. E, 140. 

The case of Clavering v. Westley (3 P. Wins. 
402), so far as it might be an authority for the 
reco very of rent as an equitable debt, disapproved 
of. ni 

For Bent accrued before Defendant came 

into Possession.] — On application to put plaintiff 
to his election, leave was given to make a special 
election to proceed in this court for the two years’ 
rent in question, accrued due before defendant 
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came into possession, and at law for the rent 
accrued due in defendant’s owm time. Joyce v 
Dick. 182. 

Eent Payable to two Persons Succes- 
sively — Action for Account, by Person last 
Entitled — Parties.] — A. was eiititledi to rents 
up to a certain time, and B. was entitled to them 
subsequentlj" . B. filed a hill for an account of the 
rents for the whole period, alleging that he had 
satisfied all A.’s claims out of his own moneys, 
but did not make A. a party : — Held, that A. 
was a necessary party. Att.~Gen. v. Pearson^ 
7 Sim. 290. 


11. Payment Bent. 
a. Generally. 

When Payable.] — The plaintiff and defendant 
agreed that the plaintiff should let, and the 
defendant take, premises, subject to the approval 
by the superior landlord of the lease ; that the 
plaintiff should forthwith apply to the superior 
Landlord for a licence to demise, and for the 
defendant to carry on a certain trade, and that 
the defendant, “ until the lease should be granted, 
should hold and occupy the premises at the 
annual rent of 130Z.” : — Held, that the rent was 
not payable until the required consent had 
been obtained. JBrool v. Fletcher, 37 L. T. 
100 . 

Ender Protest.] — When money is paid and 
received as rent under a lease, a mere protest 
that it is accepted conditionally and without 
prejudice to the right to insist upon a prior 
forfdture cannot countervail the fact of such 
receipt. Barenport v. Ileq., 47 L. J., P. C. 8 ; 
3 App. Gas. 11,5 ; 37 L. T. 727. 

When Good.]— B., having leased his land to 
the plaintiff at a rent payable quarterly, subse- 
quently mortgaged the land to the defendant, 
who allowed B. to remain in receipt of the rent. 
Subsequently to the mortgage, B. applied to the 
plaintiff, who was not a-tt'are of the mortgage, to 
pay him a year’s rent in advance, and the plain- 
tiff did so. After the payment, and before the 
rent had become due, the defendant gave notice 
to the plaintiff to pay the rent to him, and 
the plaintiff refusing to pay it, the defendant 
distrained for it : — Held, that payment of the 
rent before it became due was not a good pay- 
ment as against the mortgagee, and "that the 
plaintiff was still liable to pay him the rent. 
Be NtcoU V. Saunders, 39 L. J., C. P. 297 ; 
L. li 5 C. P. 589 ; 22 L. T. 661 ; 18 W. Pt. 1106. ’ 

In Priority.]— The estate of a deceased lessee 
which was being administered by the court 
was indebted to the lessor in 2107. for rent 
secured by covenant in the ordinary way Held, 
that the-lessor was not entitled, since 38 & 39 
Met. c. 46, to be paid in priority to other credi- 
tors. Sherref v. Bastmjs, 47 L. Ch, 137 : 6 
Ch. 1X610 ; 25 W.lh 842. 

Where sequestrators seized, under the writ, 
the issues and | unfits of the lands before the 
second gale of rent became due to the head land- 
lord, Imt t he two gales were due before accoiint- 
iiig : Held, that the landlord was entitled in 
the first instance to the two gales out of the 
funds. Stafford v. Stafford, 7 h\ Eq. H. 197. 

Under sequestration landlord is entitled to be 
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I paid the arrears of rent without a reference to 
master. Bixon v. Smith, 1 Swanst. 457. 

The sheriff of S., having in his hands a sum 
of 35Z., which he had reserved for rent due to 
the landlord out of moneys levied under a fi. fa. 
issued against a tenant of the property in dis- 
pute in the cause, over which a receiver was 
appointed, moved that an action brought against 
him by the plaintiff in the cause for the money 
might be stayed, on the sheriff paying the 357. 
into court. The motion was refused with costs. 
Trye v. Trye, 20 L. J., Ch. 368 ; 15 Jur. 809. 

A receiver in a legatee’s suit advertised furni- 
ture, in a leasehold house, for sale. The superior 
landlord claimed rent, but took no other steps, 
and the furniture was sold : — Held, that the 
landlord had no lien on the proceeds of the sale, 
but must come in with the other creditors. 
Sutton, In re, Sutton v. Bees, 32 L. J.. Ch. 437 ; 
9 Jur. (N.s.) 456 ; 11 W. B. 413. 

Where bankrupt’s goods are sold under com- 
mission, landlord can only come in. pro rata with 
other creditors for his rent due. Ayion., 1 Atk. 
102. S. P., Beseharmes, Fx parte, Id.. 103. 

Mortgagee, who has paid arrears of rent on 
bankrupt’s estate, unless he has an order to 
I stand in landlord’s place, shall not be preferred 
to the creditors under the commission. Anon., 
1 Atk. 103. 

An equitable mortgagee of leasehold property 
must satisfy a distress for rent out of the pro- 
ceeds of the sale, and can only prove for the 
deficiency, although occasioned by the payment 
of the rent. (Joehs, Fx parte, 3 Dcac. & C. 8. 

By Sheriff under Executions.] — The 8 Ann- 

c. 14, s. 1, applies only to a case where there is a 
subsisting tenancy ; and therefore, where the 
sheriff seizes goods after the tenancy has been 
determined, he will not he liable to an action 
for selling the goods upon the land without 
paying over a year’s arrears of rent to the 
landlord. Cox v. Leigh, 43 L. J., Q. B. 123 \ 
L. B. 9 Q. B. 383 ; 30 L. T. 494 ; 22 W. B. 730. 

To whom.] — One of several joint-tenants may 
demand and receive the whole rent diie, and give 
a discharge for it, and such a discharge is good 
and binding on his companions. lioUnson v. 
Hoffman, 1 M. &; P, 474 ; 4 Bing. 562 ; 3 Car. & P. 
234 ; 6 L. J. (o.S.) C. P. 113 ; 29 B. B. 627. 

Extinguishment of Claim.]— On the trial of an 
ejectment in 1835, between landlord and tenant, 
a verdict was taken by consent for the plaintiff, 
it being then agreed that the defendant “ is not 
to be called upon for any rent now due.” The 
defendant had, with another person, given a pro- 
missory note to his landlord, to secure the pay- 
ment of a half-year’s rent due at Lady-day, 1834 : 
— Held, that this agreement extinguished the 
landlord’s claim on the note. Howell v. Lewis, 
7 Car. &; P. 566. 

Effect of Payment and Beceipt.] — Submitting 
to a distress or paying rent is only a primh facie 
evidence of a landlord’s title as against a tenant. 
a>x V. Knight, 18 C. B. 645 ; 25 L. J., C. P. 314. 

Wriiere the only evidence of a teiiancy is pay- 
ment of rent, the person paying is in all cases at 
liberty to explain the payment and to shew on 
whoso behalf it was received. Boe d. Harvey v. 
Fra nets, 2 M. k Boh. 57. 

Where payment of rent unexplained would 
ordinarily imply a yearly tenancy, it is open to 
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the payer or receiver of such rent to prove the 
circumstances under which such payment was 
made, for the purpose of repeliing such impli- 
cation. Doe d. Lord v. Omgo, 6 C. B. 90 ; 17 

L. J., C. P. 263 ; 12 Jur. 705. S. P. Hurley v. 
Hanrahan, 15 W. R. 990. 

^ In an action by overseers for use and occupa- 
tion, and for rent of parish lands, evidence that 
the defendant and his ancestors had for upwards 
of a century, up to the last ten years, paid rent 
for the land as “ common land ” (he refusing to 
produce the deeds under which he professed to 
hold), is sufficient evidence to go to the jury in 
the absence of any evidence that the payments 
were made by way of chief rent or rent-charge. 
Harden v. Heslieth, 28 L. J., Ex. 137 ; 4 H. & .R. 
175 ; 7 W. R. 186. 

The receipt of rent is no waiver of a continuing 
breach of covenant. Doe d. Batter or Balter v. 
Jones, 5 Ex. 498 ; 19 L. J., Ex. 405. 

^ In 1635 the Earl of Pembroke became tenant, 
either at will or from year to year, of six acres 
aiid a half of charity lands lying interspersed 
within his Roehamptoii estate, for which 6Z. per 
annum had ever since been paid. In course of 
time this estate became split up into several por- 
tions, passing into the hands of new purchasers 
from time to time. From recitals in early con- 
veyances it appeared that the whole estate was 
treated as subject to this charge of 6/. per annum : 
together with three other perpetual charges of 
40L, 10/. and 1/. per annum. According as 
parts of the estate were sold off, those parts were 
exonerated from these charges, until at last the 
mansion-house and thirty-one acres of the estate, 
the property of the defendant, alone remained 
charged therewith. The defendant and his 
ancestor had pjvid this 6/. per aiiiium for many 
years. Upon an information by the trustees of 
the charity for a commission to mark out the 
boundaries of the six acres and a half : — Held, 
that although the defendant had for a long series 
of years paid the 6/. to the parish, upon receipts 
purporting to be for rent of parish land, he was 
not precluded from saying that he did not hold 
the land ; and that he was at liberty to refer to 
his title deeds to shew the animus solventis, and 
to rebut the entries in. the parish books, which 
were relied on to shew that he had by his 
payments admitted himself to be an occupier of 
parish land. AU.-Gen, v. Stejdieyis, 6 I)e G. 

M. & G. Ill ; 25 L. J., Ch. 888 ; 2 Jur. (H.s.) 51 ; 
4 W. R. 191. 

By Mistake.] — A payment of rent by 

mistake or misrepresentation to a person not 
entitled to demand it, does not preclude the 
tenant from shewing that the person to whom 
it was paid was not entitled to it. Ilogers v. 
Pitelier, 1 Marsh. 541 ; 6 Taunt. 202. 

Evidence as to Title.] — The payment of rent 
by a tenant to an authorised agent, who pays 
over the rent to his principal, is evidence as 
against the tenant of the i)riiicii:)ars title, although 
the agent do not disclose his principal’s name at 
the time. Hitclilnqs v. Thompson, 5 Ex. 50 : 19 
L. J., Ex. 146. 

The plaintiffs were children of Ij. The tenant 
paid rents to an agent of the family, who gave a 
receipt “ on account of the family of the late 
Mrs. L. ” : — Held, that this was evidence of a 
joint letting, and of a tenancy to them jointly. 
Last V. Duin, 28 L. J., Ex. 94. 

Payment of rent is prima facie evidence of 


title in the landlord. Doe d. Cluyi v. Clarlte, 
Peake, Ad. C. 239. 

Authority to Receive.] — B. leased a farm to 
A. for fourteen years by deed, reserving rent 
payable quarterly. The lease contained various 
clauses by which A. and B. agreed to do certain 
things, and concluded with the following clause : 
“And the landlord further agrees and orders that 

K. , or his appointed agent, is to receive all rents 
from the tenant at all times wffien it becomes 
due during the term thereby granted, and his 
'receipt to be a full and sizfficient discharge from 
all liability ” : — Held, that K., having no interest 
in the rent, the agreement or authority for him 
to receive it was revocable. Venning v. Bray, 

2 B. & S. .502 ; 31 L. J., Q. B. 181 ; 8 Jur. (N.S.) 
1039 ; 6 L. T. 327 : 10 W. R. 561. 

Tender of Rent.] — The plaintiff tendered rent 
to the defendants, his landlords, with the words, 
“Here is your quarter’s rent” : — Held, that this 
did, not require the landlord to make any admis- 
sion as to the amount due, as a condition of its 
receipt, and was therefore a good tender. Jones 
V. Bridgman, 39 L. T. 500. 

Lessee must Tender.] — A covenant for the 
payment of rent, at a specified time, when no 
particular place of payment is mentioned, is 
analogous to a covenant to pay a sum of money 
in gross on a day certain, and it is accoi’dingly 
incumbent on the covenantor to seek out tlie 
person to be paid, and pay or tender him the 
monev. Haldane v. Johnson, 8 Ex. 689 ; 22 

L. .I.,‘Ex. 264; 17 Jur. 937. 

By advancing Money to a Eirm of which 
Lessor is a Member.] — A tenant having made 
y>ayments to his landlord, and also advances at 
his request to a firm of which he was a member, 
on account (as the tenant alleged) of rent not 
then due Held, that if the advances were made 
on account of the rent, they were an answer to 
an action for the rent by the landlord’s executors. 
jVash V. Gray, 2 F. & F. 391. 

b. Salvage Payments. 

First Charge on Estate.]— A tenant for life of 
a leasehold estate purchased a mortgage affecting 
the inheritance, and assigned same to the plaintiff 
as a security for moneys advanced. The head 
rent of the property having fallen into arrear, 
the plaintiff, at the instance of the tenant for 
life, paid what was required to preserve the 
interest from being evicted, and subsequently, 
upon the accruing of another arrear of head 
rent, made a further advance for the same pur- 
pose : — Held, that the plaintiff, in respect of 
such payments, was to be regarded as a salvage 
creditor, and entitled as such to the first charge 
upon the estate. Hill v. Browne, Dr. 426 ; 6 
Ir. Eq. R. 403. 

A sub-tenant, having redeemed his landlord’s 
interest by advances for head rent, filed a hill 
for the sale of that interest, and subsequently 
made further advances for the satne purpose: — 
Held, that these advances were the first charge 
on the mesne landlord’s interest in prioilty to 
inciimbraiujers prior in date, and that the salvagor 
was entitled to a sale for irayment. Lovlte v. 

11 Ir. Eq. R. 52. 

Mortgage to Person Making— Priority to 
other Incumbrance,] — A devised fce-fanu lands 
to B., subject to a charge of 1,500/. for his. 
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Priority of Aimuities Charged on Lease.]— 
B. N. having an interest in lands, which he held, 
subject to hend rents, under the see of Kilmore, 
for terms of years, renewable periodically on 
the payment of fines, granted underleases at 
certain annual rents, and subject to tines for 
renewal ; and he covenanted with the sub-lessees 
to renew the underleases as often as he should 
obtain renewals from the see of Kilmore, the 
sub-lessees paying all head rents and renewal 


Payment of Annuity.] — So, to an avowry for 
3'ent, the plaintiff in replevin may plead payment 
of an annuity, secured out of the lands demised 
previously to their demise to him, for the arrears 
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daughter ; B, mortgaged the lands in trust for' 
the landlord, and to secure an arr ear of rent, part 
of which had accrued due in the lifetime of A. j 
On a hill filed for sale of the mortgaged lands : — 
Held, that as so much of the mortgage as was 
for rent due in the lifetime of the testator, the 
mortgage was prior to the charge of 1,500/., 
heiiig for the security of the common fund. 
Briee v. Williams, Wall. Lyn. B2o. 

An incumbrancer agreed to advance a sum of 
■of money to preserve the lands of K. from 
eviction for nonpayment of rent ; and took a 
security by deed affecting the lands of K. and 
other lands, for the repayment of the money 
so to be advanced. She afterwards paid the 
rent, and redeemed the lands of K. : — Held, that, 
under ihe circumstances, she was entitled, as 
against a person who was an incumbrancer on 
the lands at the time when they were redeemed, 
to be paid the sum advanced, in priority ; and 
that, as full effect could not be given to her 
security by deed, she was remitted to her lien. 
ICehoe v. Hales^ 5 Ir. Eq. R. 27. 


Voluntary Conveyance to Person Making — i 
Right to Repudiate Conveyance and Claim as 
Incumbrancer.] — A. devised certain freehold 
lands, held by a lease of lives renewable to C. 
and G., and directed in what proportions they 
should pay the head rent ; C. suffered a judg- 
ment to be entered against him, and allowed an 
arrear of head rent and renewal fines to accrue 
in respect of his share, and then by a voluntary 
deed conveyed the share to G., who paid off the 
arrears of rent and fines, and entered into 
possession of C.’s share. On a bill filed by the 
judgment creditor : — Held, that G. was not 
entitled to repudiate the conveyance as an 
absolute sale to him, and to claim as an incum- 
brancer against the estate the amount of the 
tines and rents so paid by him, but that he was 
a purchaser thereof, and a sale was decreed 
against him. Barlter v. lioe^ 1 Longf. & T. 655 ; 
4 Ir. Eq. R. 692. 


By Person having no Interest in the Premises.] 

— A. being lessee of certain lands under a lease 
containing the ordinary covenants by him as 
lessee for payment of rent, and a condition of 
re-entry in case of n on pa\'inent, .assigned his 
interest under lease to B,, who covenanted with 
A. to pay tlie rent and to keep him indemnified 
against it. B. mortgaged the premises comprised 
in the lease to C. by way of subdemise. Arrears 
of rent became due which the lessor compelled 
A. to pay under the covenant in the lease. In 
an action against B. and C., A. sought for a 
declaivation that the sum so paid by him for rent 
was a salvage payment, and was charged on the 
premises in |.)rioiity to O.’s mortgage : — Held, 
that A. had no interest in the premises authorising 
him to make a salvage payment, and that therefore 
he had no lien on the premises for the rent so paid 
by him. O'lmighUn v. Dioyar^ 13 L. R., Ir. 75. 


fines. The interest in these underleases vested 
in R., who assigned and conveyed to a trustee 
his interest in the terms, together with other 
lands, to secure the paynaeiit of annuities which 
he had granted to E. The trust as to the leases 
was first to pay the rents and fines, and their the 
annuities. The interest of B. H. in the lease- 
holds was mortgaged and sold under a decree of 
foreclosure, and finally assigned to H., in August, 
1814. In September, 1814, the interest of R. in 
the underleases was assigned to H., as purchaser 
under a commission of bankruptcy. In 1815 
the annuitants filed a bill praying a sale of the 
lands charged with the annuities, and payment, 
subject only to the head rents ; and afterwards, 
upon discovery that the leases had expired, a 
supplemental bill was filed against H., praying 
that they might be renewed upon reasonable 
terms. Upon a reference under the decree, the 
master having found that the rents and fines 
Avere paid by H. and the lessees under the see 
for renewals, his report was in this respect over- 
ruled by the court, upon exceptions ; and upon 
a second report, the court below held that the 
annuities were a charge prior to the fines. In 
such a case, the covenant does not run with the 
land, but is personal, and the right under the 
lease, to deduct the rent and fines, is not merged 
by the union of the principal and underleases 
in the same person. Haig v. Homan, 4 Bligh 
(N.s.) 380. 


12. Set-off Against Rent. 


Payment of Ground Rent.] — A payment of 
ground rent by the occupier, in default of the 
mesne tenaiit, will operate as a discharge of the 
growing rent as well as of the rent actually due. 
Carter v. Carter, 5 Bing, 406 ; 2 M. & P. 723 ; 7 
L. a. (o.s) G. P. i41 : 30 E. R. 677. 

To an avowry for rent, the tenant may plead 
payment of a ground rent to the original land- 
lord. SapsfordY. Fletcher, 4 Term Rep. 511. 

To an avowry for rent a plea in bar of pay- 
ment to a ground landlord or other incumbrancer 
amounts to a plea of riens in aiTere, and should 
be so pleaded. Jones v. Morris, 3 Ex. 742 ; 18 
L. J., Ex. 47 < . 


Payment of Rent-charge in Lieu of Tithes — 
Effect of Agreement for Lease.] — Where in an 
agreement between defendant and D., under 
which defendant entered upon D.’s land,D. then 
being lessee of a part of the great tithes on the land 
demised, it was agreed that defendant should 
pay 375/. yearly rent, and all rates, taxes and 
assessraents, and also the vicarial tithes :■ — Held, 
that defendant, in an action for rent by plaintiff, 
who had purchased the demised farm from D., 
\vas not entitled under 6 & 7 Will. 4, c. 71, s. 80, 
to set-off a payment made by him to a bishop on 
account of rent-charge in lieu of tithes, after the 
lease of the tithes to D. had expired ; the agree- 
ment contained nothing to shew that the land 
was demised by 1). free of rectorial tithes, 
although it did contain the stipulation that 
defendant should pay the vicarial tithes, and 
although defendant had never paid anything by 
way of tithes to U. or to plaintifi;. Fo)*lfes v. 
Flderfield, 4 W. R. 15. 
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•of-wliicla the grantee of the annuity threatened yeyed all her interest therein to A. ; that the 
to distrain. Taylor y, Zamira^ 2 Marsh. 220 ; 6 plaintiff, up to the time of the demise, was in 
Taunt. 024 ; 16. E.E. 668. possession of the premises; that, after the 

commencement of the suit, A. gave notice to 
Payment of other Charges. ]~In an action on the defendant, and demanded payment of such 
a covenant for rent, 4116 defendant pleaded that portion of the rent reserved as might, on a just 
he was under-tenant of parcel of certain premises apportionment, be found due, and threatened 
for the whole of which the plaintiff, his lessor, the defendant, in case of nonpayment, to eject 
covenanted to pay rent to the landlord paramount, him, and put the law in force ; that 40Z. 10^. was 
and shewed that he, the defendant, paid to the the sum due on a just apportionment, wherefore 
landlord paramount, under threat of distress, the defendant paid the same to A., is bad, as a 
more rent than he owed to the plaintiff; the plea of payment, inasmuch as the alleged payment 
plaintiff traversed that any rent was due from was not in satisfaction of any charge upon ..the 
himself to the landlord paramount : — Held, that land or of any debt due from A. Boodls v. 
this replication w’-as not supported by proving 
that the plaintiff assigned his term in the residue 
of the premises to K., who assigned them to the 
defendant, wdio covenanted to pay in discharge of 
the plaintiff the whole rent reserved to the 
landlord paramount. Sturqess v. Farrinaton, 4 
Taunt. 614. 

A. plaintiff in replevin cannot plead in bar a an annual rent of 185Z., made up of 1402. for the 
set-off to an avowry for rent. Laycoch v. Tuff- warehouse and cellar, and 452. for the vault. On 
nell^ 2 Chit.. 531. ^ the 27th October, 1845, A. became bankrupt, 

If a tenant, wdth the assent of his landlord, 922. KU-. being at that time due as rent from l>. 
pays interest upon a mortgage charged on the to A. His assignees, upon being appointed, 
premises demised, it is equivalent to a payment elected to take the property held under B., and 
of rent pro tanto. JDyer v. Bowley, 9 Sloore, on 26th of February, 1846, elected not to take 
196 ; 2 Bing. 94. . the property held under C. At Christmas, 1845, 

To an avowny of a distress for rent, the plaintiff rent to the* amount of 1142. 7s. 6^2. became due 
pleaded that, before the defendant had any from A. to C., for wdiich amount, on the 19th 
interest in the pi-emises they w^ere mortgaged in February, 1846, C. distrained upon the goods in 
fee^ that the mortgagor ]’emained in possession, the vault, held by D., wdiu, to relieve himself of 
•and demised to the defendant ; that the defendant, that distress, paid that sum to C. An action 
the mortgage-money being still due, demised to haviugsubsequently been brought by the assignees 
the plaintiff; that afteiwards, the mortgage- of A. against D. to recover the 922.4 IH., and also 
money being still due, and interest thereon, and 352. for a quarter's rent, due at Christmas, 1845, 
142. avow^ed for by the defendant, being also in for the warehouse and cellar : — Held, that D. wms 
•arrear, the mortgagee gave Dotice to the plamtift’ not entitled in such action to avail himself of the 
to pay the 142. to him, instead of the defendant, payment of 1142. 7s. 6i., made by him to G. 
.and threatened, in case of nonpayment, to put Graham v. AUsopp^ 3 Ex. 186; 18 L. J., Ex. 
the law^ in force, and w^as then about to put the 85. 
law’ in force, wherefore the plaintiff necessarily 

paid that sum to the mortgagee, and so the said Possession by Landlord for Part of Term — 
sum w’as not in arrear : — Held, that the plea W'as Mesne Profits.] — The defendant, wdio held lands 
good, being a plea of payment, and not of nil from the plaintiff, under a lease for an unexpired 
habuit in tenementis. Jolimon v. Jones, 1 P & D. term, at a reserved rent of 2052. yearly, wuis 
651 ; 9 A tk E. S09 ; 8 L. J., Q. B. 124. evicted for nonpayment of a year’s rent due up 

On a bill in equity for an injimction to restrain to the 25th March, 1887. The plaintiff wmit 
proceedings at law’ for rent, on the ground of an into possession, and so continued from 23rd of 
agreement under wdiich the landlord W’as indebted August to 27th September, in the same year, 

wdieii the defendant paid to the plaintiff the 
year’s rent, and w’as restored to possession, no 
account for mesne profits being claimed. This 
tramsaction took place at the especial request 
(apart of wdiich was this land), the rents of w’hich of the defendant, to enable him to serve an 
B. wms to pay in certain shares : one of those originating notice to fix a fair rent before the 
shares belonged to the w’ife of A. ; B. had in his 29th September. In a subsequent action by the 
hands a greater amount due to A. in right of his plaintiff to recover possession for nonpayment 
wife than the rent amounted to: — Held, that of a year’s rent, due the 25th March, 1888, the 
this could not be set off against the rent without defendant pleaded a set-off of the value of the 
a special agreement to that effect. WUso7i y. profits received by the plaintiff wdiilc in posscs- 
Bavenport, 5 Car. & P. 531. sion, and w’hich were assessed by the jury at the 

Where a tenant of leaseholds wdio bad paid trial at 342., and the defendant’s courisel called 
certain rents to one of the persons beneficially upon the judge to direct a verdict for him, on 
entitled thereto, filed a bill against the landlord, the gromuls— 1st, that the rent w’as suspended 
claiming to set off such payments and a private during the period the plaintiff was in possession ; 
debt due from the landlord, against the rent due 2ndly, that the set-off* of 342. reducetl the arrc.irs 
to the landlord as trust ce, a demurrer for w\ant 
of equity W’as allow’^ed. Pratt v. Xeith. 33 L. J., 

Ch. 528*'; 10 Jur. (N.S.) 305 ; 10 L. t. 15; 12 
W. E. 394 ; 3 N. E. 264. 

To an action for tw’O and a half years’ rent, a 
plea, that, before the premises were demised to Deduction of Eates and Taxes. post, M. 6, 
the defendant by the plaintiff, the plaintiff con- [ (cols. 1168, et seq.) 



one year s rent, iiie juuge iiaving reiustn, 
to do so, and directed a verdict for the plaintiff 
in possession : — Held that this direction w’as right. 
Wilson V. Bwrne, 24 L. E., Ir. 14 — C. A. 


more than the amount of the rent Held, that 
it ^Yas a legal set-off. Tutimrow v. Benson, 3 
Madd.203. 

A. ren ted land of B.,wdio w’as trustee of propertv 


dambeU, 8 hcott (JSr.E.) J04 ; 2 1). & H. 66 ; 7 
Man. & G. 386 ; 13 L. J., 0. P. 142 : 8 Jur. 475. 

In- 1840 A. being lessee of a warehouse and 
cellar, under a demise from B., and also lessee, 
under C. of other adjoining property, comprising 
a vault, D. became tenant from year to year to 
A. of the w’arehouse and cellar, and the vault, at 
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'■ Upon original or improved Rent.] — -A. 

demised land to B. upon a building lease^ at the 
yearly rent of 60L clear of all rates, assessments, 
&c., the sewers-rate, land-tax, and landlord’s 
property or income-tax only excepted, with the 
usual covenants for the payment of rent, &c. 
B. having by building on the land increased its 
rateable vaiue to 300^. per annum : — Held, that 
he was only entitled to deduct the sewers-rate 
and land-tax upon the original rent, and not upon 
the improved value. Smith v. Ilunihle, 15 G. B. 
321 ; 3 C. L. E. 225. 

Covenant that Lessee retain Rent in Satisfac- 
tion of Debt due from Lessor— Specific Betiuest 
of Premises by Lessee — Rights of Executors and 
Specific Legatees.]— By a deed of even date with 
a lease, the lessor covenanted that the lessee should 
retain part of each year’s rent until satisfaction of 
a debt due from the lessor to the lessee : — Held, 
that though the covenant might be pleaded at 
law as a release pro tanto of the rent, this was 
only to avoid circuity of action, and the covenant 
was not for all })urposes a release. Ledger v. 
Stanton^ 2 Joiin. & H. 687 ; 9 W. R. 848. 

Therefore, the lessee having specifically be- 
queatiied the premises subject to the rent : — Held, 
as between the executors and the specific legatees, 
that specific legatees look subject to the whole 
rent, and that the benefit of the covenant for 
reduction of rent went to the executors. Ih. 


13. Double Rent. 

Holding over after Notice.] — In an action for 
double rent, for holding over after notice, the 
jury may find for so much as the tenant aj) pears 
to have overheld, without reference to the sum 
demanded, so that it is not more than that sum. 
Anon., Loli't, 275. 

Though a demise is for a certain time, a 
demand of possession and notice in writing are 
necessary to entitle tiie landlord to double rent 
or value ; hut such demarid may be made above 
six weeks after^^■al•ds, if the landlord has done 
no act in the meantime to acknowledge the con- 
tinuation of the tenancy ; and if the tenant 
holds over, he will be entitled to double value 
from the time of such demand ; but if the rent 
is reserved quarteriy. and the demand is made 
in the middle of a ([uarter, the landlord cannot 
recover single rent for the antecedent fraction of 
such fjiiarter. Cohh v. Stohe^i, 8 East, 358 ; 9 
K. E. 464. And see Lake v. Smith, 1 Bos. & P. 
(N.ii.) 174 : anti M'ilhiti.wfi v. Colley, 5 Burr. 2694. 

11 Geo. 2, c. 19, s. 18, only applies to those 
cases where the tenant has the power of deter- 
mining his tenancy by a notice, and where he 
has actually given a valid notice sufficient to 
determine such tenancy. Johmtone v. Huddle- 
,sion, 7 D. k E. 411 ; 4 B. k C. 922 ; 4 L. J. (O.s.) 
K. B. 71 ; 28 H. E. 505. 

A tenant who, after having given notice to 
()int, holds over for a year, paying double rent, 
may liuit at the end of such year without fresh 
notice. Booth w. Maifarlane, ! B. Ad. 904 ; 
9 L. J. (O.>s0 K. B. 161. 

if a landlord gives notice to his tenant to quit 
at tlie expiration of the lease, and the tenant 
holds over, he is liable to double rent. 3/ftt- 
i^enyer v. Armstrong, 1 Term Eep. 53 : 1 E. E. 148. 

When a tenant holds over after the expiration 
of a notice to quit, the landlord is entitled to 
recover against him the reasonable damages and 
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costs sustained by him in an action at the suit 
of a party to whom he had contracted to let the 
premises, but to whom the tenant’s wrongful act 
had prevented him from delivering possession. 
BramXey v. Chesterton, 2 C. B. (N.S.) 592 ; 27 
L. J., C. P. 23 ; 3 Jur. (N.S.) 1144 ; 5AV. E. 690. 

Notice to Quit on Contingency which happens.] 

—If a tenant from year to year gives his land- 
lord notice that he will quit upon a contingency,, 
and does not quit when the contingency happens, 
he is not liable for double rent. Fai'Twricd v. 
BlMngtun, 2 Camp. 591 ; 11 E. E. 807. 

14. Double Value. 

By whom Recoverable.] — The remedy for 
double value, conferred by 4 Geo. 2, c. 18, s. 1, 
i against a tenant wilfully holding over after the 
determination of the term, and after demand 
and notice in. writing, is given only to the lessor 
or landlord, or to the person entitled to the 
reversion, and not to one to whom the landlord 
has granted a fresh lease, to commence from the 
expiration of the former term ; such new lessee 
having no estate, but a mere interesse termini. 
Blati^iford v. Cole, 5 C. B. (N.S.) 514 ; 28 
L. J., C. P. 140 ; 5 Jur. (N.S.) 412. 

One tenant in common may bring an action 
for the double value of his moiety. Outtiny v. 
Derlry, 2 W. Bl. 1077. 

But tenants in common cannot sue jointly for 
double value for holding over, where there has- 
been no joint demise. Wilhinson v. Hall, 1 
Scott, 675 ; 1 Bing. (N.c.) 713 ; 1 Hodges, 170 ; 

6 L. J., C. P. 82. 

The administratrix of an executor cannot sue 
for the double value of lands held over, after 
notice to quit under a demise from the testator, 
without taking out administration de bonis non ; 
even though the tenant has attorned to her. 
Tinyrey v. Broivn, 1 Bos. k P. 310 ; 4 E. E. 805. 

Ill an action for double value the declaration 
stated that the plaintiffs were seised in their 
demesne as of freehold in right of the plaintiff, 
Caroline, during her life, of a messuage held by 
the defendant as tenant to the plaintiffs for a. 
year, terminable on the 11th of October, 1844, 
the reversion thereof belonging to the plaintiffs, 
in right of Caroline. That the plaintiffs, on the 
1st of September, gave notice in writing and 
demanded of the defendant to deliver up posses- 
sion of the premises to the plaintiffs on the llthi 
of October, which he .refused to do. The defen- 
dant became tenant to Mr. H., one of the 
plaintiffs, for one year from the 11th of October, 
1843, to the 11th of October, 1844, of a house, 
farm, Ac., at a certain rent, and occupied the 
same as tenant to him for that year. The con- 
tract for this tenancy was by parol, and was 
made by the defeiidant expressly wdth Mr. H. 
alone in his own right, and Mrs. H. was no party 
thereto. A demand and notice in writing for 
delivering up of the possession by the defendant 
were made and given by the agent of the plain- 
tiffs. The defendant retained possession of the 
premises -.—Held, that the two plaintiffs wore 
not entitled to recover in this joint form of 
action, the defendant not being the tenant of 
the two plaintiffs, and the reversion not being' 
in the two plaintiffs, but in the husband alone, 
and that neither the averment of the tenancy 
nor the words, “ to the plaintiffs,” in the allega- 
tion of the tenancy, could be rejected. Har- 
court v. Wyma7i, 3 Ex. 817 ; 18 L. J., Ex. 453. 
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Against wliom Maintainable.] — ^^^here there 
was a demise to a wife, and notice to quit given 
to .her, after which, but before the time it 
expired, she married :~~Held, that it was not 
necessary to give a notice to the husband subse- 
quent to the marriage, in order to support an 
action for double value. Lahe v. Smith, 1 
Bos. & P. (n.e.) 174. And see WilMnsim v. 
Colley, 5 Burr. 2694. 

An action for double value does not lie against 
a weekly tenant. The statute being penal, is to 
be construed strictly, Lloyd v. Itoshee, 2 Camp. 
453 ; 11 B. E.764. 

A tenant holding over the premises after his 
term has expired, is not within the penalty 
imposed by the statute, unless he holds over 
wilfully and contumaciously, and with a con- 
sciousness that he has no right to do so. Smirifm 
V. Laeom 6 PI. cSc N. 184 ;"30 L. J., Ex. 33 ; 6 
Jur. (N.S.) 1257; 3 L. T. 440; 9 W. E. 105. 
Affirmed 6 H. & N. 846 ; 30 L. J., Ex. 368 ; 7 
Jur. (N.S.) 897 ; 5 L. T. 83 ; 9 W. E. 740— 
Ex. Ch. 

Where, on the receipt of a notice to quit to 
two joint-tenants, one of whom only actually 
occupied the land, the other said “ that he had 
nothing to do with the land ” : — Held, that this 
statement was not admissible to shew that a 
holding over after the expiration of the notice 
was not wilful on the part of the latter. Hird 
V. Horn, 6 M. & W. 393. 

Quajre, whether a quarterly tenant, who wil- 
fully holds over after his tenancy is expired, is 
liable to pay double value to his landlord. 
Wilhlnum v. Ilall, 4 Scott, 301 ; 3 Bing. (N.C.) 
508 ; 3 Hodges, 56 ; 6 L. J., C. P. 82. 

When Maintainable.] — After a landlord has 
recovered in ejectment against his tenant, he 
may maintain an action for double the yearly 
value of the premises, during the time the 
tenaiit held over after the expimtion of the 
landlord’s notice to quit. SouUhy v. Xeving, 

9 East, 310 ; 9 E. E. 567. 

In an action by a landlord against his tenant 
for double value under 4 Geo. 2, c. 28, s. 1, he 
must shew a wilful holding over by the tenant ; 
and it is not enough to shew that the premises 
were held over by a sub-tenant, without his 
assent or authority. Hands y. Clarh, 19 W. R. 48. 

Sufficiency of Notice and Demand of Posses- 
sion.] — Notice to quit under the statute may be 
previously to the ex[)iration of the lease. Cnttimj 
V. J)erly\ 2 W. Bl. 1075. 

A notice to quit lands on a given day, “ or at 
such time as your holding shall expire liext after 
the expiration of half a year from the receipt of 
this notice,” is a sufficient demand of possession, 
to render the tenant liable for holding over after 
the determination of the notice. Hirst v. Horn, 
6M. & W. 393. 

A joint authority by mortgagors and mortgagee 
of premises to a pers(jn to be the receiver, agent, 
and attorney of the mortgagors, to receive the 
rents until satisfaction of the mortgage, to bring 
actions in case of nonpayment of rent, to give 
notices to quit, to bring c.jectment in case of 
non-compliance, Ac., as fully as the mortgagors 
might have done, is a sufficient authority to him 
to demand possession of the tenants, so as to 
make them liable in double value for holding 
over. Poole v. Warren, 3 N. & P. 693 ; 8 A. & E. 
582 ; 3 Jur. 23. 


TENANT— E«if. 

An action for double value is not supported by 
a notice that the landlord requires the tenant to 
give up possession at twelve at noon, on, &c. 
(the day when the tenancy was determinable), 
at which time the landlord will attend to receive 
the keys and rent ; and that in the event of the 
tenant not so surrendei'ing, the landlord will 
demand 7^. daily rent (a rate more than double 
the original rate of rent), till he can obtain legal 
possession. For the requisition to deliver up the 
premises .at noon is premature and insufficient, 
as a notice to determine the tenancy. Page v. 
3Iore, 15 Q. B. 684. 

Waiver.] — Acceptance of single rent is a 
waiver of the double value. Doe d. Chmey y. 
BatteM, Cowp. 243; 9 East, 314, ii; 9 E, E. 
570, n. 

A landlord declared, first, for the double 
value, and secondly, for use and occupation. 
The tenant pleaded nil debet to the first, and a 
tender of the single rent before action to the 
second count, and paid the money into court, 
which the plaintiff took out before trial, and 
still proceeded : the court held, that this was no 
case for a nonsuit, upon the ground of such 
acceptance of the single rent being a waiver of 
the plaintiff’s right to proceed for the double 
value ; but that the case ought to have gone to 
the juiy : and that the plaintiff’s going on with 
the action, after taking the single rent out of 
court, was evidence to shew that he did not 
mean to waive his claim for the double value, 
but to make it pro tan to. JR-yal v. Hi ok, 10 
East, 48. 

It is not necessary, in order that the tenant 
may avail himself of a waiver of the double 
value on the part of the landlord, that such 
waiver should be specially pleaded. Hawlvnson 
V. Marriott, 16 L. T. 207. 

In what Court.] — An action for double value 
may be brought in a county court. Wichhani v. 
Lee, 12 Q. B.^521 ; 18 L. J., Q. B. 21 ; 12 Jur. 628. 

Estimation of Value.] — An owner of a woollen 
mill and steam-engine, let a room in the mill, 
together with a supply of power from the steam- 
engine by means of a revolving shaft in the 
room : — Held, in an action against the tenant, 
for holding over after the expiration of a notice 
to quit, that, in estimating the double vahie, the 
value of the power supplied could not be 
included. Hohinson v. Learoyd, 7 M. &; W. 48 ; 
10 L. J,, Ex. 166. 

15. By Way op Benalty. 

For Ploughing up Pasture Land, &c.] — Upon 
a covenant not to plough up any ancient meadow, 
and, if the tenant does, to pay an addititjiial 
yearly rent per acre : — Held, that the increased 
rent was not a penalty, but a liquidated satisfac- 
tion fixed and agreed upon by tlm parties ; and 
therefore a court of equity ought not to inter[)()se 
in an action brought for the recovery of it. 
Rolfe v. Peterson, 2 Bro. P. C. 436. 

Eeservation of 5Z. per acre during the last 
twenty years of a term for every acre of meadow 
thereby demisetl, which the tenant should plough, 
dig, ear, break up, or convert into tillage during 
the last twenty years of the term, and so after 
that rate for any greater or less quantity than 
an acre, or less term than a year. The rent is 
due in the last twenty years if the land is then 
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ploudied, whetliexv was first ploughed withm 
the last twenty years or before ; and dhe rent 
continues payable during the twenty yeais, 
though the land is again laid dowui to permanent 
grass. Blreh Y. Stej^lunmn, ^ 

E. B. 679. And see Howell y. Bicharas, 11 
East. 633 ; 11 E. B. 287. 

in an action of covenant by lessor against 
lessee, on a lease reserving an increased rent_ tor 
every' acre of certain lands converted into 
tillage; the iury having given damages for the 
actual injury sustained instead cf _ the increased 
rent, the court granted the plaintifi a new trial, 
althcaigh it was’ urged that the verdict was con- 
sistent with justice, the judge having expressly 
directed the jury to find damages to the anioun 
of the increased rent : and it was granted 
without pavment of costs. Farr ant v. Olmtns. 

9 B. A AhL 692. / ^ 

A lease granted by virtue ot a power, enabling 
a tenant for life to make leases without impeach- 
ment of waste, contained a proviso, that tiic 
tenant should pay a further rent of liu. per acre 
for iiloughing up pasture land, or for managing 
the farm contrary to the covenants. ^ In an 
action to recover the penalty, a motion in arrest 
of iiidgment, on the ground that this amounted 
to 'a licence to commit waste, was disallowed. 
BrliKfloe V. (Woodson, 8 Scott, 71 ; 5 Bing. (N.C.) 
738 1 Am. 322. , , ^ i. 

Action on an indenture, whereby the tenant 
covennntwl to pav the rent of oO^. half-yearly, 
and. over and above the reserved rent the 
further vturly rent of oL for every acre of the 
demised premises which the defendant should 
covert into tillage, over and above one-third 
part thereof. Breach assigned for over-tillage, 
wlierebv the defemlant became liable to pay loL 
additional rent. Picas, first, that the plaiiitiii, 
with a full knowledge of the supposed breaches 
c,f eoicnant, accepted and received from the 
<l(deii<laut 25/. as and for all the rent due ni 
ic^pt-ct of the premises, up to and inclusive, &c. 
/c*o\ Cl mg the time alleged in the breach), with- 
out demanding or requiring the payment of such 
penaH> or additional rent, and thereby then and 
theie u .lived, gave up, and dispensed with his 
right to receive''or recover any nomine poeme, or 
penalty, or such additional rent ; and, secondly, 
that the plaintiff, with a full knowledge, waived, 
gave up, and dispensed with all claim or right on 
his part to receive, recover, or to be paid such 
penalty, nomine pcenm, or additional rent 
Held, tl'iat both pleas were insufficient. Benton 
T. rnelimmd, ! G. & M. 734; 3 Tyr. 630; 2 
L. J., Ex. 269. 

A lease contained covenants by the lessee to 
pav an inci’eased rent of 20/. for every acre which 
should plough up over and above one-third 
part of the demised lands ; and also that, in case 
he should plough np one-third, or gi'eater or less 
part, he should’ lay down the same with clover or 
grass seeds. The lessee ploughed more than one- 
t]iir<l, })aid the increased rent for it, and then 
laitl it down in pasture : — Held, that upon 
the cGiistriictioii of both the covenants taken 
togiither, the increased rent ceased to accrue 
from the time that the plougdied laiul had been 
restored to pasture. Bomrile v. Forde, Ir. K. 7 
C, L.534. 

A declaration on an indenture stated, that the 
plaintiff demised to the defendant a farm for 
ninety-nine years, at a yearly rent of 100/. ; and 
also yielding and paying unto the plaintiff, upon 
the days of payment of the yearly rent first 


reserved, over and above the rent a further 
yearly rent or sum, according to the i ate of . 
the acre, of any grazing or mowmg land which 
the defendant should cause to be ploughed or 
used in tillage without the consent of the plam- 
also yielding and paying imto the 
plaintiff, upon the days of payment ot the 
rent first named, over and 
reserved, according to the rate of 20/. the acre of 
any of the land which the defendant should 
under-let, or upon which he should sow potatoes, 
o?fromvdiicli he should take more than three 
crops of corn or grain in any one course of tillage, 
or from which should be taken a second or othei 
crop of wheat without making a clean summei 
fallow or from which should be taken a tnircl 
crop in any one course of tillage, without seeding 
down the same. “ The several eventual or con- 
tingent rents, if any such should become due, to 
be additional to the first-mentioned rent, and to 
bo paid and payable half-yearly , by equal portions, 
and the first payment to become due and be made 
at that day of payment of the fii-st-mentioned 
rent which should first or next happen alter such 
eventual or contingent rent should be incurreci, 
and to continue payable from thenceforth during 
all the residue of the term created.” A breach, 
that the defendant, in three successive years and 
in one course of tillage, to wit, 1843, 1844, and 
1845 took three successive crops of corn, to wit, 
of oats, and did not seed down, whereby he 
became liable to pay a certain other yearly rent 
of 125/.; and although one half-yearly payment 
of the rent had become due— viz., on the 25th 
March, 1845, yet the defendant had not paid the 
same. Another breach, that although two other 
half-yearly payments of the rent had become 
viz., on tiie 29th September, 1845, and the 
25th March, 1846, yet defendant had not paid 
the same. Upon the production of the lease at' 
the trial, it appeared, that in addition to the 
reddendum as set out in the declaration, it con- 
tained the following And also yielding and 
paying unto plaintiff, upon the days for payment 
of the rent first reserved, over and above the 
same rent, the further yearly rent or sum of 20/. 
the acre of land which should be mowed, unless 
the defendant should once at least in every three 
years bring thereon sufficient manure Held, 
that the variance could not be taken advantage 
of on a plea of non est factum. Bowem v. Fixon, 
13 Jur. 334— Ex. Ch. S. 6',, in court below, 12 
Q. B. 558, n. ; IS L. J., Q. B. 35. 

Held, also, that the defendant was liable to 
the contingent rent reserved in the third branch 
of the reddendum for taking three successive 

crops of oats without seeding down. Ih. 

In a subsequent action to recover the half- 
yearly payments due on the 29th September, 
1846. and the 25th March, 1847, the declaration 
was as before ; — Held, that the sums reserved in 
the third clause of the reddendum were payable 
as rent annually during the residue of the term, 
and not as a penalty on the occurrence of every 
breach of the covenant. Il, Sec aUo post, cols. 
1184, 1185. 


Burning Land.] — ^Where a lessee cove- 
nanted not to burn any part of the demised 
premises, under a penalty of 10/. per acre, to be 
recovered as the additional rent, for every acre 
so burned Held, that he was not entitled to 
burn upon payment of the specified sum as 
liquidated damages, and that the jurisdiction of 
equity to grant an injunction to restrain the 
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i lessee from bTirning was not ousted by the 

imposition of the penalty, French v. Macale^ 
2 Dr. & War. 269 ; 1 Con. & L. 459; 4 Ir. 
Eq. R. 568. 

— ~ XJsing* Land as Race-course.] — In a lease 
of land, the lessee, in addition to a reserved rent, 
covenanted to pay a penal rent for pasture land 
broken up, or “ used or converted to any other 
use than for meadow laud” : — Quaere, whether 
t using the land as a race-course and ground for 

I training horses was a breach of the covenant : 

I at all events, the question is one for a jury, and 

\ not determinable by the court on demurrer. 

‘ Aldridge v. I/oward, 5 Scott (N.E.) 623 ; 4 Man. 

1'/: , , . 921, . 

For Breach of other Farming Covenants.]— 

A lease contained a stipulation, that, for every 
acre, and so on in proportion for a less quantity 
of the laud which the lessee should suffer to be 
occupied by any other person without the consent 
of the landlord, an additional rent should be 
paid. The tenant undertook to use, occupy, 
dress, and manure the land according to the 
custom of the country. The tenant, without the 
consent of the landlord, suffered other persons 
to use small portions of the land for the purpose 
of raising a potato crop. It was proved to be the 
custom of the country for farmers to pursue that 
course : — Held, that the landlord was entitled to 
the additional rent, this being an occupation by 
other persons. Greenslade v. Tajwwt, 1 C. M. 
& R. 55 ; 4 Tyr. 566 ; 8 L. J., Ex. 328. 

A farm and lands were demised to a tenant at 
a yearly rent, and also under and subject to 
certain yearly payments in case the tenant 
should not crop, manure and manage the farm 
in manner therein specified and covenanted ; 
and also, in case the tenant, in the last three 
years of the term, should sow more than seventy 
acres of clover in one year, the additional rent 
of lOh an acre, for every acre above seventy 
acres, for the remainder of the term : — Held, 
that the additional rents were in the nature of 
liquidated damages, and not of penalties. Jones 
V. OrecM^ 3 Y. k J. 298. 

A lessee covenanted not to do a certain act, 
“ under the penalty of double the yearly rent 
herein reserved, same to be recovered by distress 
or otherwise, the same as the said yearly rent” ; — 
Held, to be a case of liquidated damages, and not 
of penalty. Gerrard v. O'lleilly, 3 Dr. & War. 
414 ; 2 Con. AL. 165. 

Covenant not to use as Puhlic-house.] — A 

lease contained a covenant that a house, to be 
built immediately adjoining the house in which 
the lessor lived, should' be built fit for a private 
family, under a penalty of lOZ. yearly additional 
rent, unless the lessor should convert his house 
to any public use : — Held, the 10/. a year rent 
was a penalty, and that the lessor was not 
restricted to suing for such rent, but was entitled 
to an injunction to restrain the tenant’s convert- 
ing the house into a public-house. Bray v. 
Fogarty^ Ir. R. 4 E([. 544 ; 18 W. R. 1151. 

For any Breach.] — A tenant agreed, in case of 
breach of all or any of tlie conditions contained 
in the contract', to pay an additional or penal 
rent, to be recovered by distress or otherwise as 
the reserved rent was recoverable by law as 
between landloirl and tenant ;-~Held, that the 
additional rent was not a penalty. Wright v. 
'Fi'dcey, Ir. R. 7 C. L. 134. 


16. Regoveey Back by Tekant. 

If A., who is tenant for life, subject to forfei- 
ture, with remainder over to B., leases to C. for 
a term, and afterwards, apprehending that he 
has forfeited, acquiesces in B.’s claiming and 
receiving the rent from 0. ; his executor may, 
on shewing that he acquiesced under a false 
apprehension, recover from C. the amount of the 
rent erroneousl}^ paid to B. Williams v. Bar- 
tholomew^ 1 Bos. A P. 326 ; 4 R. R. 81. 

Where a tenant pur autre vie pays rent by 
mistake, after the life has dropped, he ni;iy 
recover back the rent, as money had and received, 
such action not being brought for the purpose 
of trying the title to the land. Barler v. Brown, 
1 C. B. (N.S.) 121 ; 26 L. J., C. P. 41 ; 3 Jurl 
(N.S.) 18 ; 5 W. R. 79. 


L ACTIONS FOR USE AND OCCUPATION. 

1. When Maintainable. 
a. Express or Implied Contract, 

At Common Law.] — Debt for use and occupa- 
tion lies at common law, and is not defeated by 
proof of a demise (not under seal) reserving a 
certain rent, tliougu 11 G-eo. 2, c. 19, s. 14, is 
coniined to “an action upon the case.” Gihhon 
or Glhson v. IClrh, 1 Q. B. 850 ; 1 G. A D. 252 
lU L. J., K. B. 297 ; 6 Jur. 99. 

Ineffectual Agreement to Demise,] — If there 
is an agreement by deed to demise a house, by I 

words not amounting to an actual demise, the 
part}'- may maintain an action for use and occu- 
pation. Flllott V. Boyers, 4 Esp. 59. 

When under Agreement.] — A. agreed with B. 
to take a lease of B.’s iron ore at R. for forty 
years, at a certain rent, engaging to work the I 

several veins of ironstoue, limestone, Ac., in cer- 
tain stipulated proportions ; and B. agreed to 
grant such lease : — Held, that, by this agreement, 

B. took, not a mere licence, but a right consti- 
tuting a hereditament, in respect of which A. i 

might sue him for use and occupation. Jones v. 

Beynolds, 4 A. A E. 805 ; 6 N. A M. 441. 

A. having mortgaged a piece of land to the 
plaintiff, a railway company afterwards occupied ! 

it by laying rails upon it, and being subsequently 
called upon by the plaintiff for compensation, 
negotiated with him in respect thereof. The 
plaintiff had never been in possession of the land, 
but gave notice of the mortgage to the coriipany, 
and brought an action for use and occupation. 

The judge directed the jury that the plaintiff was 
in a condition to waive the trespass in respect of 
the occupation of the land by the company, and 
to bring an action for use and occupation : — 

Held, that there was evidence of the company 
having held the land on the terms of paying for 
it. Turner v. Cameron's, By,, 5 Ex. 932 ; 20 
L. J., Ex. 71. 

A. entered into an agreement in writing, with 
B., to take pi-emises at a yearly rent, the 
promises to be put into repair by B,, and the 
rent not to be payable until the repairs were 
completed, A. by his tenant occupied the pre- 
mises fur six months, and then quitted, the stipu- 
lated repairs not having been done : — Held, tliafc 
B. was entitled to maintain an action as upon 
an implied agreement to pay so much as the 
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occu[)ation might be reasonabl}^ worth. Smith v. 
EUh'Ulge, 15 C. B. 236 ; 2 C. L. B. 855. 

Receipt of Rent after Termination of Tenancy 
— Ignorance of Landlord.] — The last life in a 
lease died in Xew Zealand on 21st July, 1864. A 
gale of rent due the following September was 
paid and received in ignorance of death. A 
rumour of the death reached the lessee in May, 
1865, when it was at once communicated to the 
lessor. In August, the lessee wrote a letter to the 
lessor, enclosing the May gale of rent and saying 
that he had written to New Zealand for intelli- 
gence, and this rent the lessor received. Authentic 
information was received .in December, 1865, 
when possession was given np : — Held, that the 
lessee vras liable to an action for use and occupa- 
tion at full value of lands from 21st July, 1864, 
when the life actually drop})ed, the receipt of the 
old I'cnt in ignorance of fact not amounting to a 
new tenanc^^ at the old rent. Hurley v. lianra- 
han, 15 AV. 11. 990. 

When Contract will not he implied.] — Copy- 
hold lands were demised to the plaintiffs, in 
trust, for F. for life, but the plaintiffs were never 
admitted t<,> the copyhold. At the time of the 
death of the te.stator the lands were in possession 
of the defendant, to whom F., with the assent 
of one of the plaintiffs, afterwards re-let them in 
her own name. I'he plaintiffs then gave notice 
to tlie <lefendant to ptay the rent to them : — 
Heltl, that an action for use and occupation ! 
would not lie by the plaintiffs against the defen- 
dant, l.->ecause ii<‘) cf>ntract could be implied 
between them, there having been an existing 
contract between the defendant and F., and the 
occupation having Vxicn by permission of F. 
Churrhtcard V. Ford^ 2 fl. (ic N. 446 : 26 L. J,, 
Ex. 354 ; 5 W. K. 831. 

A. purchased lands from B. under a contract of 
sale not in writing, went into possession, and under 
such contract remained in possession for several 
3"ears without paying rent : — Held, that B. could 
not maintain an action for use and occupation 
against A., as the facts rebutted the im})lied con- 
tract to pay rent for the lands. Corrigan v. 
11 Ir. K. 1 C. L. 73 ; 15 W, R. 318. 

Necessity of Actual Occupation.] — ^AVhere there 
has been an actual enjoyment, an action for use 
and occupation lies in respect of incorporeal 
liereditaments. v. Ilir/qinson, 4 N, & M. 

505 ; 1 H. & W, 61 ; 2 A. & EV696 ; 4 L. J., K. B. 
124, Affirmed 6 A. ct E. 824— Ex. Ch. 

After a recovery of possession of the premises 
by ejectment, the plaintiff imiy maintain use and 
occupation for the rent to the time of the demise, 
but not after. I)ue d. Batten v. Cheney^ Cowp. 
;246.' 

A. and B. being entitled to copyhold premises 
in shares, B. demised the whole to the defendant 
in his own name by a lease in writing (not under 
seal) for one year, at a rent payable half-yearly ; 
and B. agj’eed for himself, his heirs, executors, 
and assigns, with i.he defenciant, that he should 
peaceably hold tlie premi.ses. Before the first 
half-year’s rent became due, B. surrendered his 
interest to A., of which the defendant had 
notice, and afterwards paid that rent to an agent 
cmpi{\yed by A. and B. In an action for use and 
occupation by A. to recover the last half-year’s 
rent : — Held, that the occupation of the defeii- 
•dant having become in point of law an occupa- 
tion by the permission of A,, as soon as his 


interest accrued, the action was maintainable. 
Standen v. Christmaf!^ 10 Q. B. 135 ; 16 L. J., 
Q. B. 265 ; 11 Jur. 694. 

The action does not lie where there has not 
been an actual entry by the lessee. Zowe v. 

5 Ex. 563 ; 19 L. J., Ex. 318. 

A plaintiff alleged by his statement of claim 
that he w^as owner in fee of premises which he 
had, on the 26th September, 1859, leased to M. 
for thirty-one years from the 2.')th December 
then next, at a yearly rent of 105Z., payable 
quarterly. The statement then set forth the 
covenants in the lease to pay rent, repairs, and 
the condition for re-entry for breach of covenant ; 
and alleged that in 1870 tlie defendant took 
possession of and had since occupied the premises, 
and that subsequently he had become assignee 
of the lease, and had paid rent to the plaintiff in 
accordance with the terms of the lease from 1870 
to March, 1874. The statement alleged breaches 
of the various covenants, and the plaintiff claimed 
possession of the premises, 157Z. 10,s\ for arrears 
of rent to the 29th September, 1875, or for use 
and occupation, damages for breaches of the 
covenants in the lease, and mesne profits from 
the 29th September, 1875, to the date of recovery 
of possession. The defendant in his statement 
of defence denied that he was assignee of the 
lease, or that it ever became vested in him, or 
that he had broken the covenants in the lease. 
He admitted that the lease had been avoided, 
and that the plaintiff was entitled to possession 
of the premises ; he also admitted that he was in 
possession up to the 20th September, 1875, but 
alleged that he ceased to have possession from 
that date, and he paid 25L into court to answer 
the plaintiff’s claim in respect of mesne profits : 
— Held, that the facts as set out in the pleadings 
did not support the claim made by the plaintiff 
upon the defendant for use and occupation of 
the premises up to the 29tli September, -18 75, and 
that the plaintiff w’as not entitled to sign judg- 
ment for the amount he claimed in respect of 
such use and occupation. Ilanmer {Lord) v. 
Flight, 36 L. T. 279—0. A. 

A. entered on, and enjoyed for a time, a 
shooting belonging to B.,in the expectation that 
a lease would be executed. They could not come 
to terms, no lease was signed, and at the end of 
six weeks A. left, and refused to pay any rent : 
— Held, that, although there was no agreement, 
yet A. was liable in an action for use and 
occupation, inasmuch as he had enjoyed the 
beneficial occupation of the premises. Baioes v. 
Bolding, 31 L. T. 65 ; 22 AV. R. 770. 

An action may be maintained for use and 
occupation, if a party holds premises under a 
contract or an agreement, and actual occupation 
is not necessary. Pinero v. JiuUon, 3 M. & P. 
497; 6 Bing. 206; 8 L. J. (o.S.) 0. P. 19 ; 31 
R.'R. 388. 

But a tenant who agrees to take furnished 
lodgings, but does not enter, is not liable for 
use and occupation. Edge v. Strafford, 1 C. & J. 
391 ; 1 Tyr. 293 ; 9 L. J.‘(O.S.) Ex. lOl'. 

S(?e aho canefi, post, cols. 9 (>2, et seq. 

Between Lessee and XJnder-lessee.] — A. being 
tenant of P». of a house, sub-let it to C., aiul 
afterwards B. told A. that he had no objection 
to accepting G. as tenant, but that he would not 
exonerate A. f]*om the rent ; — Held, that as B. 
still held A. liable for the rent, A. might sue 0. 
for the rent, as due from 0. to him. Bawson v. 
Lamh, 3 Car. k K. 269. 


LANDLOED AND TENANT— /or and Occivpation. 


Where a party entitled to a term in land' 
demises the land to another at a weekly rent for 
the whole of such term, and it is the intention of 
the two to create the relation of landlord and 
tenant, use and occupation, may be brought for 
the whole of such term, although the lessee has 
■giyen a week’s notice to quit before the expira- 
tion of the term, and has quitted accordingly, 
Polloeh V. Staeev, 9 Q. B. 1033 ; 16 L. J., Q. B. 
132 ; 11 Jur. 267. 

What suiGBlcient Evidence of, to go to Jury.] — 

A lease of premises from the plaintiff to P., 
eontaining the usual words “ signed, sealed and 
deliyered,” was executed by both parties, pur- 
suant to a preyious agreement to let, in which 
the rent was stated to be .'15?., and by which it 
was agreed that P. should pay 100?. for the 
plaintiff’s goodwill and tixtures, and that the 
lease should not be delivered, but remain in the 
plaintiif’s possession until the whole of the 100?. 
W'as paid. P. paid 50?. and entered into posses- 
sion, and carried oi.i his business, the. plaintiff 
keeping possession of the lease. P. became 
bankrupt without paying the remaining 55?., 
the lease remaining with the plaintiff. The 
defendant became assignee in bankruptcy : — 
Held (the defendant having accepted the 
tenancy), that the evidence warranted the jury 
in finding that there had been, no delivery of the 
deed so as to operate as a lease, and that until 
the payment of the remaining 55?. only a tenancy 
from year to year existed, and, therefore, that 
the defendant was liable for rent in an action 
for use and occupation. fruclqen v. Bettset, 6 
El. & Bl. 986 ; 26 L. J., Q. B. 36 ; 3 Jur. (N.S.) 
212 ; 5 W. K. 47. 

The defendant and his predecessors in estate 
had paid to the plaintiffs and their predecessors, 
overseers of the poor of a townsliip, an annual 
sum of 6?. 14.S’. Sd., expressed to be for rent for 
common lands. It was admitted that the defen- 
dant was in possession of the lands out of which 
the rent issued, but they were not identified, 
and no evidence was given of their extent or 
value. The defendant would not produce his 
deeds : — Held, that tliere was evidence on 
which a jury might find for the plaintiff on 
a count for use and occupation. Harden v. 
HeslietX 4 H. & K T75 ; 28 L. J., Ex. 137;, 
7 W. 11. 186. 

The defendant agreed to rent a house, the 
laiidloi’d to put it in repair before the tenancy 
should commence. While the men employed by 
the landlord were at work, the defendant went 
on the premises and gave them some directions 
as to the colour of the staircase : — Held, no 
evidence of an entry such as would support an 
action for use and occupation. Toione v. Hllein- 
rich, 13 C. B. 892 ; 1 C. L. E. 335 ; 22 L. J., C. P. 
219 ; 17 Jur. 1102 ; 1 W. R. 370. 

Evidence of occupation and payment of rent ' 
is sufficient evidence of tenaricv. JenUim v. 
J/???, 2 W. R. 268. 

After Kotice to Quit.] — Notice to quit was 
given, and it expired at Lady Day, 1840; the 
tenant held on till Lady Day, 1841 ; but since | 
the former period there had been no payment of 
rent, nor any other overt act to shew that a new 
tenancy was created. The landlord distrained 
for rent due at Lady Day, 1841 : — Held, that the 
distress was not justifiable. The landlord ought 
to have sued for use and occupatioii. Mford v. 
Vickery^ 


b. After Chang-e in Title. 

By Grantee of Annuity.] — An action for use 
and occupation may be maintained by a grantee 
of an annuity, after a recovery in ejectment 
against a tenant who was in possession under a 
demise from year to year, for all rent in his hands 
at the time of notice by the grantee, and down 
to the day of the demise in the ejectment, but 
not afterwards. Birch v. Wright, 1 Term Rep. 
378 ; 1 R. R. 228. 

By Assignee of Equity of Redemption.] — 

Premises came into the defendant’s possession 
through J. S., who afterwards mortgaged to 
W. S., and assigned the equity of redemption to 
the plaintiff : — Held, that he could only recover 
rent from the time when he acquired the legal 
estate from W. S. Cohh v. Carpenter, 2 
13, n. 

By Trustees.] — ^An action for use and occupa- 
tion is maintainable without attornment, under 
4 A 5 Anne, c. 16, ss. 9, 10, by the trustees of one 
whose title the tenant had notice of before he 
paid over his rent to his original landlord, though 
the tenant had no notice of the legal title being 
in the plaintiff’s on the record. Lumley v. 
Hodgson, 16 East, 99 ; 14 R. R. 315. 

Agreement for Lease by Husband — Refusal of 
Wife to execute.] — Where a house was devised 
to a trustee, in trust for a devisee, for her sole 
and absolute use, and she afterwards married B., 
who let part of it, under a written agreement 
signed by himself only, to the defendant, as a 
yearly tenant, and afterwards granted a lease 
for years of the whole of the house to the plain- 
tiff’, which the wife refused to execute, although 
she was named therein; and the defendant had 
notice of the lease, and was retiuired to pay any 
rent that might subsequently accrue to the 
plaintiff : — Held, that the defendant was liable 
to the plaintiff, and that he could not impeach 
his title, as he must be taken to stand in the 
same situation as B., whose title as landlord the 
defendant had acknowledged, by occupying and 
enjoying the premises under him. Bennie v. 
Bohinson, 7 Moore, 539 ; 1 Bing. 147 ; 1 L. J., 
(O.S) C. P. 30 ; 25 R. R. 604. 

Person occupying in place of original Tenant.] 

— Where premises had been let to B. for a term 
determinable by a notice to quit, and, pending 
such term, C. applied to A., the landlord, for 
leave to become the tenant instead of B., and, 
upon A.’s consenting, agreed to stand in B.’s 
place, and offered to pay rent: — Held, that 
(though B.’s term had not been determined 
either by a notice to quit, or a surrender in 
writing) A. might maintain an action for use and 
occupation against C.‘, and that the latter could 
not set up B.’s title in defence to that action. 
Phipps v. Sculthorpe, 1 B. & Aid. 50 ; 18 R. R. 426, 
But see also Hyde v. Moakes, 5 Gar, & P. 42. 

Estoppel.] — The plaintiff came into occupation 
under one who had paid rent upon a distress by 
the defendant Held, that, after proof of this 
fact, the plaintiff was estopped fr<">m disputing 
the defendant’s title to the rent, notwithstanding 
the defendant inadvertently put in evidence a 
document which shewed that the plaintiff’s pre- 
decessor occupied under a lease to which the 
defendant was in law a stranger. Cooper v. 
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JBhuuhj, 1 Bing. (2 n.c.) 45 : 4 M, & Scott, 562 ; 
3 L. J., C. P. 274. 

"Where the defendant has come in under the 
plaintiff he cannot shew that his title has expired, 
unless he solemnly renounced the plaintiff’s title 
at the time, and commenced a fresh holding 
under another person. JJalU v. Westwood^ 2 
Camp. 11. 

Other Cases.] — The father of the plaintiff died 
seised of a copyhold tenement of a manor, in 
which there was a custom for widowhood ; his 
widow occupied after his death, and the defen- 
dant having married her daughter, remained in 
possession after her fleath : — Held, that the 
plaintiff might maintain an action for use and 
occupation against the defendant. Ilellier v. 
Smeox, 19 L. J., Q. B. 295 ; 14 Jur. 573. See 
Blundell v. JJnimmond^ 14 Jur. 573, n. 

By indenture of lease, dated the 26th June, 
1810, between A. (the father of the plaintiff) 
and B. (the father of the defendant), reciting a 
former lease of tlic 27th Jul}', 1810, between 
S. and M. his wife, and A., which recited that 
M. vras entitled to a moiety of lands in West 
Fen, and two-thirds for life, or for some other 
estate of freehold, and that A. was entitled to 
the other moiety and the other third part respec- 
tively, or some other share of the same lands, 
for some estate of freehold, and by which S. and 
M. his wife demised the moiety and two-third 
parts respectively of M. to A., for forty years, 
from the 5th of A),)ril, 1801 ; A. demised to B. 
the lands of which M. was, by the recital in the 
lease of 1801, said to be entitled to two-thirds, 
and himself, A., to one-third (of the lands in 
West Fen), for the remainder of the term of 
forty years, except the last ten days. A. died in 
1813, and B. in 1818, leaving the plaintiff and 
the defendant their respective representatives. 
The defendant continued in the occupation of 
the lands in West Fen to the time of the trial, 
he and his father having regularly paid rent to 
the plaintiff and his father to Lady Day, 1841, 
when the lease of 1801 expired Held, that the 
recital in the lease of ISOl was prima facie evi- 
dence that A. was entitled to one-third of the 
lands in West Fen in fee, and that the plaintiff 
had a right to treat the defendant as a tenant at 
sufferance of such undivideti third part, for the 
period during which he held on after the expira- 
tion of the lease, ami to sue him for use and 
occupation in respect thereof. Bayley v. 
Bmdhnj. 5 C. B. 396 ; 16 L. J., C. P. 206. 

A. being in possession of premises under a 
lease from two trastees, for a term which had 
expired, a new lease was granted for a further 
term, but was executed by one of the trustees 
only. A. paid the rent to both trustees, until 
one of them died ; and fhr the rent due after his 
death the other trustee brought an action for 
use and occupation against A. .-—Held, that he 
might, nianitain the action in his own right, 
and was not bound to sue as surviving trustee. 
Wheatley v. Bmjd, 7 Hx. 20 ; 21 L. J., Ex. 39. 

c. Proof of Written Contract. 

^ Production.] — Where premises have been de- 

mised by an agirenumt in writing, but not on 
Htaniped^ paper, the plainliff is bound to give the 
writing in evidence ; and if not stamped at the 
trial, he will be nonsuited, and will not be allowed 
to go for use and occupation generally. Bmiw> 
V. Palmer^ 3 Esp. 213. 


Unless the evidence given by the plaintiff in 
support of his case does not disclose the existence 
of such an agreement. Fry v. Chajnnan^ 5 D. 
P. C. 265. 

A defendant cannot shew, by the cross-exami- 
nation of the plaintiff’s witnesses, that the pre- 
mises are held under a written agreement, but 
if it afterwards appears by the evidence of the 
defendant’s witnesses that the premises are so- 
held, the plaintiff is not bound to put in the 
written agreement. Marston v. JDean^ 7 Car. &; P. 
13. 

In an action for rent of land verbally let on 
the same terms as the former tenant’s lease,, 
such lease must be produced, properly stamped. 
Turner v. Power, 7 B. & C. 625 ; M. & M. 131 ; 6- 
L. J. (O.S.) K. B. 122. 

A witness for the plaintiff having stated that 
he had never heard of an agreement in writing' 
respecting the hoard and lodging, the agreement 
was put into his hands, and he was asked by th& 
defendant whether he had seen an agreement 
respecting the subject-matter of the action ; he 
replied, “Never before I came into court”: — 
Held, that the defendant, if he wished the agree- 
ment read, must put it in as his own evidence. 
Keys V. Harwood^ 2 C. B. 905 ; 15 L. J., C. P. 207., 

One of the plaintiff’s witnesses, on cross- 
examination, said that he had heard from the 
plaintiff’s attorney that there was an agreement 
in writing Held, no evidence of the existence 
of an agreement, so as to render its production 
by the plaintiff necessary. Watson y, Kimu 
3 0. B. 608. 

Memorandum — 'Unaccepted Proposal.] — 

Where, on the letting of land to a tenant, a 
memorandum was drawn up, the terms of which 
were, that he should on a future clay bring a 
surety and sign the agreement, iieither of which 
he ever did : — Held, tliat the memorandum was- 
a mere unaccepted proposal, and need not be 
produced, but that the terms of the letting might 
be proved by parol evidence. Doe d. Binqliam 
V. CartwrigM, 3 B. & Aid. 326 ; 22 E. R. 413. 

Unstamped Agreement.]— Where a wit- 
ness deposed that the settled draft of a lease 
was the hnal agreement between the parties, for 
one of whom he acted as agent Held, that an 
unstamjjed memorandum, written afterwards by 
hhnself, but not signed by anybody, was admis- 
sible as a mere proposal, to shew that the settled, 
draft was not the final agreement between the 
parties. Hawhins v. Warre, 5 D. & R. 512. 

A company, of which the plaintiff and the 
defendant were directors, occupied a house 
belonging to the plaintiff. A draft agreement,, 
prepared by the plaintiff’s attorney, was sub- 
mitted to tlie solicitors of the comjLany, and by 
them approved and retuiued ; and, at a sub- 
secpient meeting of the directors, a resolution 
was made empowering the solicitors to sien the 
agreement on behalf of the company. The agree- 
ment, however, was never executed. In an 
action fra* use ^ and occupation the plaintiff 
offered tlie draft in evidence, not as an agree- 
ment binding per se (it being neither dated,, 
stamped, nor signed), but to show that the 
occupation was to bo by the other directors, 
exclusive of himself Held, that the draft was. 
inadmissible for want of a stamp, inasmuch 
' as it could only he relied on as proof of the 
special agreement, the plaintiff’s position pre- 
cluding him from maintaining an action against 


LANDLOEI) AND TENANT — xictions for Use and Occiqyation, J3 


a co-director upon an implied contract. Chad- 

urkdt Y. Clarlie, I C. IB. 700. 

After the plaintiff has proved by witnesses 
a case of implied or oral contract, he cannot 
be nonsuited by the defendant’s producing an 
unstamped written instrument, , purporting to 
.contain the terms of contract. Feilder y. Bay. 

3 M. & P. fl59 ; 6 Binor. 332 ; 4 Car. & P. 61 ; 

S L. J. (o.S.) C. P. 65 ; 31 R. R. 429. 

Where a proposal wms made in writing by A. 
to let a piece of land to B. on certain terms con- 
tained in a written agreement between B. and 
C., and A. afterwards agreed by parol that B. 
should have the lands upon the terms proposed : 
—Held, in an action for a breach of the agree- 
ment, that the original proposal was receivable 
without a stamp. IJraiit v. Brown, 5 D. & R. 
582 ; 3 B. & C. 665 ; 3 L. J. (o.S.) K. B. 111. 

Parol Evidence.] — Parol evidence as to the 
party to whom a demise has been made is not 
admissible where the agreement for the demise 
was in writing. Bex Y^Bmcdon, 3 M. & Ry. 426 ; 

8 B. & C. 708 ; 7 L. J. (o.S.) K. B. 84. 

Where a i)arty holds land under a written 
agreement, parol evidence cannot be received of 
the fact under whom he came into possession. 
JDoe V. llari'ey, 8 Bing. 230 ; 1 M. & Scott, 374 ; 

1 L. J., C. P. *9. 

Parol evidence of the fact of tenancy is admis- 
sible, although the tenant hold under a written 
agreement. ' Jenklnh- v. inil, 2 W. R. 268. 

In an action by landlord against tenant, a 
witness, refreshing his memory from a memo- 
randum, proved a [jarol agreement as to the 
terms of the tenancy ; and that the plaintiff’ at 
the same time drew up a memorandum, which 
was read over and assented to by the defendant, 
but not seen or signed by him Held, that 
the l)arol evidence was admissible. Tynidiltf v. 
Lunihert, 3 P. & D. 676 ; 10 A. k E. 470. See 
also Preston v. Meroeau, 2 W. Bl. 1249. 

d. Amount of Rent. 

Reference to Void Lease.] — Recourse may be 
had to the original agreement, though void 
under the Statute of Frauds, to calculate the 
:amount of the rent due on such agreement. iJc 
Medina v. Poison, Holt N. P. 47, 

How Assessed.] — A. took a farm under an 
agreement from B. that A. should have the 
•exclusive right of sporting over the manor in 
which it was situate, and should also occupy cer- 
tain glel.e land within the parish ; A. entered 
into })Ossession, but did not sign the agreement, 
and it appeared that B. liad no power of con- 
ferring the right of sporting, nor could he pro- 
cure the glebe land : — Held, that evidence was 
.admissible to shew the annual value of the land 
without such right, wiiioh might be ascertained 
by the jury, independently of the amount of the 
rent reserved by the agreement. Tomlinson v. 
Bay, 5 Moore, 5.58 ; 2 Br. k B. 680 ; 23 R. R. 541. 

A tenant of premises at 47/, a year received 
notice to quit; and the landlord agreed with 
another }>a]'ty for a holding, to commence on the 
expiration of the current term, at 80/. a year. 
Befoi-e the term expired, the new' tenant, by 
•consent of all parties, w'as admitted in ])lacc of 
the outgoing tenant ; and the rent w'as paid at 
the rate of 47/. to the end of the term. Dis- 
putes arising on the new' agreement, it w'as 
•abandoned ; but the new tenant continued to 
occupy : — Held, that it w'as a question for the 
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jury what rent was. fairly payable for the con- 
tinual holding, no necessary inference arising 
under the circumstances from the former holding 
at 47/. Tlietford Corporation v. Tyler, S Q. B. 
95 ; 15 L. J., Q. B. 33 ; 10 Jur. 68. 

Where a tenancy is continued beyond the time 
for which it was originally taken, and nothing is 
arranged respecting the amount to be paid on 
the new holding, the new' holding is not of 
necessity to be on the same terms as the former ; 
but the jury may give the landloi'd a larger 
sum for the continued occupation, if there are 
circumstances to shew that such increased rent 
was expected by him in the event of holding over, 
and that the understanding w'as not repudiated 
by the tenant. Elyar v. Watson, Car. k M. 494. 

A. proposed to B., ow'ner of a warehouse, that 
A. should occupy it as a packer, and pay B. 75/. 
a year, and as much more as half the profits 
came to, and a written agreement wms to be 
draw'll up betw'een them for a term of five years. 
A. W'as let into possession provisionally, and with 
a view' to the intended agreement. When the 
agreement was draw'ii up, A. refused to sign it ; 
A. had occupied the w'arehouse for ten w^eeks. 

It W'as found by the jury that A. w'as let into 
possession wdthout any agreement, and provi- 
sionally w'ith a view' to an intended agreement : — . 
Held, that A. w'as liable to pay B. a reasonable 
sum for the time he occupied the w'arehouse. 
Coyyan v. Warwiclier, 3 Car. k K. 40. 

When there has been no Occupation.] — The 

assignees of an insolvent tenant agreed to pay 
the landlord 71. for the last quarter’s rent : — 
Held, that the sum could not be recovered, there 
liaving been no use and occupation. Clarke v. 
Wahh, 1 C. M. & R. 29 ; 4 Tyr. 673 ; 3 L. J., Ex. 300. 

e. Proof of Occupation. 

Necessity of Actual Occupation.]— ante, 
cols. 955, 956. 

i Generally.] — Where a tenant by a written 
agreement has agreed to take premises from a 
future day, it is not enough to put in the agree- 
ment, but evidence must be also given of some 
occupation under it. Woolley v. WatUny, 7 
Car. & P.610. 

If a dow'ii is let, by an instrument not under 
seal, for the piu'pose of digging copper ore, an 
action for use and occupation ma}' be maintained, 
if the defendant has ever taken possession : and 
if he has once taken possession, he is liable to all 
subsecpient rent until the determination of the 
tenancy, w'hether he ha.s continued to wmrk the 
minerals or not ; but if the defendant merely 
caused holes to be dug on the dowm, and had 
them filled up immediately, wdth a view merely 
to ascertain what sort of bargain he W'as about to 
make, or had made, that w'ould not be a taking 
of possession. Jones v. Beynolds, 7 Car. P. 335. 

A party w'ho had agreed to rent a house, sent 
in a w'oman to clean the house, and workmen to 
paper one of the rooms : — Held, to be sufficient 
evidence of occupation. Smith v. Towart, 2 
Man. k G. 841 ; 3 Scott (N.E.) 172. 

Although an assignment by a termor of his 
goods, estate and effects to trustees for the benefit 
of his creditors, is sufficient to vest the term in 
the trustees, unless disclaimed, and they do not 
disclaim, an action for use ami occupation can- ■ 
not be maintained against them w'ithout proof 
that they have actually occupied. How v. 
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Xennett, 3 A. & E. 659 ; 5 N. &; M. 1 ; 1 H. & W. A. and B. entered into an agreement to take 
391 ; 4 L; J., K. B. 220. premises of C., from a day certain, at a yearly 

Where a leavse of premises for a term of years rent. The agreement was not signed by C.^ In 
expired at Midsummer, 1821, and the tenant an action for use and occupation. B. suffered 
refused to give up possession at that time, and judgment by default, and the evidence shewed 
insisted that he was entitled to a notice to quit, only an entry by A. : — ^Held, that this entry by 
and continued in possession until Christmas fol- A. was evidence of a parol demise to A. and B. 
lowing, and paid rent to that time, when he upon the terms of the agreement ; and that his 
tendered the keys of the premises to his landlord, entry was therefore the entry of both, and justi- 
which the latter refused to accept : — Held, that fied a verdict for C. Glen v. JDmigey, 4 Ex. 61 ; 
such cohtinumg in possession by the tenant did 18 L. J., Ex. 359. 


KenneU, 3 A. & E. 659 ; 5 H. &; M. 1 ; 1 H. & W. 
391 ; 4 L. J., K. B. 220. 

Where a leuvse of premises for a term of years 
expired at Midsummer, 1821, and the tenant 
refused to give up possession at that time, and 
insisted that he was entitled to a notice to quit, 
and continued in possession until Christmas fol- 
lowing, and paid rent to that time, when he 
tendered the keys of the premises to his landlord, 
which the latter refused to accept : — Held, that 
such continuing in possession by the tenant did 
not amount to a holding over by him, but was 
conclusive evidence of a tenancy from year to 
year j which entitled the landlord to maintain an 
action to recover the amount of a quarter’s rent, 
which became due at Ladv-dav, 1822. BUliop 
V. Howard, 3 D. & E. 293 ; 2 B. & C. 100 ; 1 L. J . 
(O.S.) K. B. 243 ; 26 E. E. 291. B^it see 2 Esp. 
7T7 ; 5 E. E. 769. 

The putting up of a board for the purpose of 
letting houses, by a person who built them, and 
agreed to become tenant of them from a certain 
time, is sufficient to enable the person for whom 
they were erected to recover rent on a count for 
use and occupation. Sullh'an v. Janes, 3 Car. & 
P. 579. 

Kotlce to quit was given, and it expired at 
Lady-day, 1840 ; the tenant held on till Lady- 
day, 1841, but since the former period there had 
been no pa3mient of rent, nor any other overt act 
to shew that a new tenancy was created. The 
landlord distrained for rent due at Lady-da}', 
1841 : — Held, that the distress was not justi- 
fiable. The landlord ought to have sued for use 
and occupation. Atfordv. Ticery, Car, &M. 280. 

When a tenancy from year to year has been 
determined by a regular notice to quit, the mere 
accidental detention of the key the tenant 
(who has quitted the premises and removed his 
goods) for two days be.yond the expiration of the 
term, docs not amount to any evidence of use 
and occupation, so as to render him liable for 
another, quarter. Gray v. Boinvas, 11 C. B. (x.s.) 
520 ; 5 L. T. 841. * 

Joint.] — A. let premises to four persons, B., C., 
I), and E., for a year certain, ending at Mid- 
summer, 1839, with a proviso that, if a" month at 
least before the termination of the year, a 
request was sent to him to that effect, A. would 
grant them a lea'^e for seven, fourteen, or twenty- 
one years. The lessees were directors of a joint- 
stock bank, and occupied the premises for the 
purpose of its business. B. ceased to be a 
director in .lanuary, and C. in March, 1S39. On 
the 3Lst May, the solicitor of the dii'ectors 
applied to A. to renew the tenancy for another 
year to the then directors ; hut no agreement to 
that effect was finally executed. On the 20th 
June, the solicitor applied for a renewal of the 
agreement for a quarter of a year ; to which A., 
on,the 23rd, rcqilied, that he should consider of 
it.” Nothing further passed between the parties ; 
but at the JMichaelmas following, the premises 
were <Ielivered up to A. EelcC that the four 
original lessees were liable to A. for the rent of 
the (juarter from ^lidsinnmcr to ^lichaelmas. 
IVtwisfy V. TancreJ 7 M. .Sc W. 127 ; 10 L. J., 
Ex. 228; 4 Jur. 3064. 

Wluu'e premises are let for a certain term to A. 
and B., ;uid A. holds over after the expiration of 
the term, with B.’s assent, both are liable for 
rent, for so long as A. continues actually to 
occupy, but no longer, Chmty v. Tmered, 
9 M. &; W. 438 ; 11 L. J., Ex. 109. 


TJuder-teuaucy.] — If A. agrees to* let lands to 
B., who permits C. to occupy them, A. may 
recover the rent in an action against B. for use 
and occupation. Bull v. SiUs, 8 Term Eep. 327. 

The defendant took premises of the plaintiff 
for nine months, at a rent certain, with the 
option, at the end of that time, of taking a lease 
for seven, or fourteen, or twenty-one years. 
Before the expiration of the nine months, the 
defendant let the premises to a company for six 
months, who actually occupied them for that 
period: — Held, that, at the end of a year from 
the expiration of the nine months, the defendant 
was liable to the plaintiff for a year’s rent. 
Waring v. King, 8 M. & W. 571 ; 11 L. J., Ex. 49. 

A lessee of a term underlet the premises, and 
his under-tenant held over for a portion of a 
year after the expiration of the term against the 
will of the lessee, so that he could not give up 
possession to his lessor. During such holding- 
over, the lessee distrained u},)on the under-tenant 
for rent previously due : — Held, that the lessee 
was liable for the period of the under-tenant’s, 
holding over, but not for a whole year’s rent. 
lUs V. Richardson, 1 P. & D. 618 ; 9 A. & E. 
849; 8 X.. J., Q. B. 126 ; 3 Jur. 102. 

Where a defendant, in expectation of a lease,, 
by indenture, which he had agreed to take from 
the plaintiff’, procured attornments from some of 
the tenants, and received rent from otliers : — 
Held, liable for use and occupation. Xcale v. 
Swind or Sweeney, 2 C. J. 377 ; 2 Tyr. 464 ; 1 
L. J., Ex. 118. 

If several persons rent premises to be used as 
a Jewish synagogue, the seats in which are let 
out by an officer appointed annually, whO' 
receives the rents, and applies them. ] artly in 
the payment of the rent foi* the i)Tcmisos, and 
}jai-tly for general purposes connected with the 
Jewish religion, the lessees may maintain an 
action for the rent due from an occupier of a 
seat. Israel v. Siionto/w, 2 Stark. 3.)6. 

A. let premises to B. for a term which expired 
at Lady-day, 1858. B. had underlet them for- 
the whole term to C.. who continued in posses- 
sion ; and B. afterwards sued him for the half- 
.year’s rent accruing at Michaelmas, 1858. The- 
only evidence to shew that B. still continued 
tenant of the premises to A. was that, after 
action brought, he paid to A., and A. accepted, 
the half-year’s rent wliich would have been due 
from him, 'assuming his tenanew to have been 
still subsisting : — Held, that tliere was evidence 
for the jury tliat B.’s tenancy under A. con- 
tinued, and coTise([ueiitly that the action was 
maintainable. Lory v. Lewis, 6 C. B. (N.s.) 706 
28 L. J., 0. P. 304 : 5 Jur. (x.s.) 1408. Affirmed, 
9 C. B. (N.s.) 872; 30 L. J., L. P. 141 ; 7 Jur. 
(N.S.) 759 ; 9 W. E. 388— Ex. CTi. 

By Acknowledgments and Admissions.] — Suf- 
fering judgment by default, in ati action for use 
and occupation, amounts to an admission that 
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the defendant held a house of the plaintiff, who: 
need not shew that it was his house ; and it lies 
on the defendant to prove that he did not occupy 
the particular house to which the attention of 
the jury has been directed. David v. RoldsMp, 

1 Chit. 644,. n. 

If the occupier of a house submits to a distress 
for rent, stated in the notice of distress to be 
due from him as tenant to the distrainer, this is 
an acknowledgment of the tenancy. Panton v. 
Jones, 3 Camp. 372 ; 14 R. R. 757. 

Payment of rent is a sufficient recognition of 
the title of landlord to support an action for use 
and occupation, although it appears upon the 
evidence on the part of the plaintiff that the 
defendant originally came in under another per- 
son, or that the plaintiff has only an equitable 
estate. Dolhy v. lies, 11 A. & E. 335 ; 3 P. & D. 
287 ; 9 L. J., Q. B. 51 ; 4 Jur. 432. 

A. applied to B. (the proprietor of a house with 
cellars, which he was in the habit of letting) 
telling him that he wanted cellar room to do a 
pipe of wine ; but adding, that he did not know 
l3ut very shortly he might want a good deal of 
room ; B., upon this, said that he had better put 
it into his (B.’s) own cellar ; which he did : — 
Held, that B. was entitled to detain the wine till 
a reasonable and proper sum had been paid him 
for rent. Gray v. Chaniljerlam, 4 Car. k P. 
260. 

Parochial trustees, under the authority of a 
local act, built a workhouse on lands belonging 
to charity trustees in the parish, and in 1821 
disputes arose between the two sets of .trustees, 
as to whether any rent was payable therefor, and 
the question w’as brought before the Master of 
the Rolls by an amicable suit in 1821 ; who 
decreed that a certain rent should be paid by the 
parochial trustees, which was accordingly paid 
till 1833: — Held, that use and occupation might 
be maintained for rent in arrear from 1833, as 
the decision of the Master of the Rolls was bind- 
ing upon the parties ; and that the payment of 
rent under the circumstances was an estoppel on 
the parochial trustees. A llison v. Stark, 1 P. & D. 
183 ; 9 A. & E. 255 ; 8 L. J., M. C. 13. 

A judgment obtained by A. in an action for 
use and occupation against B. and C. is no 
evidence to charge B. in a subsequent action 
brought by A. against him alone, for the use and 
occupation of the same premises for a subsequent 
period. Giristy v. Tancred, 9 M. & W. 438 ; 11 
L. J., Ex. 109. 

The proprietors of Drury Lane Theatre, con- 
stituted a corporation, in 1836 leased the counters 
of the saloon of the theatre, and the privilege of 
selling fruit, to Mrs. C. for seven years. She 
died in 1837, and her son soon after applied to 
the committee of the theatre to become tenant 
on the same terms as in the lease, and they 
accepted him. He occupied to January, 1843, 
and paid rent to the latter part of 1841 ; — Held, 
that it was a question for the jury, whether the 
son had occupied as assignee of the lease to his 
mother, or upon a fresh taking upon the same 
terms as the lease, and, if the latter, he was liable. 
Drury Lane Co. v. Chajjman, 1 Car. k K. 14. 

2. By and against whom Maintainable. 

Auctioneers.] — Where lands were let by 
auction, subject to conditions of sale, and a 
memorandum of the terms %vas signed by the 
auctioneer and the tenant, and underneath there 
was a signature of approval by the owner, and a 


direction to pay the rent into the hands of the 
auctioneer ; in an action for use and occupation 
brought by the auctioneer against the tenant, in 
which a verdict' had been fouiid for the plaintiff, 
the court granted a new trial, upon the ground 
that the case had been left as an entire question 
of fact, without the attention of the jury having 
been called to the legal effect of the memoran- 
dum. Beans v. Evans, 3 A. k E. 132 ; 1 H, & W. 
239. 

In an action for the hire of land let by the 
plaintiff to the defendant, it appeared that, by 
permission of a corporation and a committee of 
freemen, races were held annually on a common,, 
the fee of which was in the corporation, and on 
which the freemen had a right of depasturing 
cattle, and a committee, under whose manage- 
ment the races were, erected a temporary graiidi 
stand, and caused the land adjoining to it and 
part of the racecourse to be let by public auction 
for the erection of booths, stalls, &;c. In 1864,. 
the plaintiff, who was employed by the rate com- 
mittee, issued handbills announcing that “the 
ground for booths, stalls, &c. will be let by 
auction by Mr. J. B\, on, -fee.” The conditions for 
sale were headed “ Conditions for letting stand- 
ings for booths, Ac. on the common during the 
races. By Mr. J. F.” At the auction the defen- 
dant was declared the taker of one of the lots, 
and he took possession of and occupied it during 
the races ; — Held, that there was evidence of a 
contract by the defendant with the plaintiff per- 
sonally, and that an action for use and occupation 
was maintainable. Fisher v. Marsh, 6 B. & S. 411 ; 
34 L. J., Q. B. 177 ; 11 Jur. (N.S.) 795 ; 12 L. T. 
604; 13 W. R. 834. 

Bankrupts or Assignees.] — A tenant from year 
to year of a house at a yearly rent became a 
bankrupt in the middle of the year, and his 
assignees entered and kept possession for the 
remainder of the year : — Held, that the lessor 
could not maintain an action for use and occu- 
pation against the assignees, for the bankrupt’s, 
occupation as well as their own, without proving 
their special instance and request for the banki'upt 
to occupy, during the time that elapsed before 
the bankruptcy. JVaish v. Tatlock, 2 H. Bl. 320 j. 
3 R. R. 384. 

Where a lessee agreed to pay, and paid in pur- 
suance of such agreement, an additional rent in 
consideration of improvements executed by his 
landlord and the lessee afterwards became a 
bankrupt : — Held, that an action for use and 
occupation against the assignees was not main- 
tainable for the increased rent, as the assignees, 
held the premises under the lease ; and that the 
lessor’s remedy was against the lessee. Lanihert 
V. Morris, 2 M. & W. 333 ; 6 L. J., Ex. 109, 

Action for use and occupation. Plea, that 
before the action the plaintiff became bankrupt, 
that assignees were appointed, and that the debt 
sued for became due to the plaintiff before his 
bankruptcy. Replication, that the j)laintiff, as 
trustee of A., permitted the defendant to use the 
premises, and that before bankrui>tcy he had 
no beneficial interest therein, and only suetl as 
trustee : — Held, that the plaintiff was not bound 
by his replication to prove a declaration of trust 
from A. under the 7th section of tiic Statute of 
Frauds, but that it was siifiicient for him to 
negative the title of his assignees by any other 
proof that he was not beneficially interested in 
the subject-matter of the action. IloughUm v. 
Keenly, 18 C. B. 235 ; 25 L. J., C. P. 218. 

31—2 
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Cestui que Trusts.] — ^Where A. is seised in 
trust for B. and C., neither B. nor C. can main- 
tain use and occupation in his own name against 
the tenant as principal, treating A. as his agent. 
M>rfffiU V. Pmd, 2 M. & Ry. 303. _ ; 

The receiver of an estate, in which plaintiff 
had an equitable interest, under a settlement 
vesting it in trustees, let the defendant into pos- 
session of the premises under an agreement with 
himself in writing, in which he described himself 
as agreeing, “on behalf of the estate” to let for a 
term of years. The plaintiff declining to sanction 
any other than a yearly letting, a correspondence 
ensaed between him and the defendant in which 
the latter intimated that, as he could not get a 
lease, he should leave as soon as he could, and he 
did leave before he had been six months in 
possession : — Held, that he was not liable to the 
plaintiff, either in trespass, or use and occupa- 
tion ; and semble, that he was not liable at all. 
Sloper V. Sawnders^ 29 L. J., Ex. 275. 

Corporations.] — A corporation aggregate may 
sue for use and occupation where the tenant has 
held premises under them and paid rent. Stajford 
(hrporathm v. Till^ 4 Bing. 75 ; 12 Moore, 260 ; 
5 L. J. (O.S.) C. P. 77 ; 29 E. R. 511. 

Where any corporation has actually used and 
occupied land, for a corporate purpose, by per- 
mission of the owner, it is liable for use and 
occupation, though there is no contract under 
seal for such occupation. Lowe v. L. Sf N. W. 
Eij,, 18 Q. B. 632 ; 21 L. J., Q. B. 361 ; 17 Jur. 375. 

Altluuigh a corporation may be liable for use 
and occu\)ation of premises, it can only be so for 
the jieriod of actual occupation; and a con- 
tituious occupation for several years will not 
lender the coiporation tenants from year to year. 
Fhilay w dinatol ^'Exeter Ily,., 17 Ex. 409; 7 
Railw*. Gas. 149 ; 21 L. J., Ex. 117. 

A railway company hired rooms from Hecein- 
her 16th, 1846. for one year, but occupied them 
till De(!ember Kith, 1848, previous to which time 
they removed their furniture and effects, left the 
keys in the doors, and paid the rent up to this 
day, but gave no notice to quit : — Held, that the 
company was not liable in an action for use and 
occupation fur rent subsequently to December 
16th, 1848. Ik 

Executors and Administrators.] — One of two 
executors of a deceased tenant of a term of years 
entered into the demised premises and occupied 
them : — Held, that such entry did not enure as 
the entry of the two executors, so as to make 
them both liable in an action for use and occu- 
pation — so as to make them severally liable de 
honis propriis. JVation v. Ihzer, 1 6. M. & R. 
172 ; 4 Tyr. 561 ; 3 L. J., Ex, 234. 

A lessee of a term for years underleased for a 
term Linger than his own, the under-lessee cove- 
nanting to })ay rent to the lessee : — Held, that 
the executor of the lessee might sue the under- 
lessee for rent accruing during the continuance 
of the lessee’s term. Baker v. (rosliny, 1 Bing. 
(X.C.) 19 ; 3 L. J., 0. P. 292, 

The plaintiff declared against A. and B. as 
executors, for use and occu[)ation of a messuage 
held of him by them as executors under a demise 
to the testjitor, and that in consideration of the 
pi'cmise.s, they a.s executor.s promised to pay. 
Plea by A., that B. never was executor, nor ever 
admiui.stered -Held, that the declaration was 
good in substance, and that the plea was bad, as 
setting up a personal discharge, of which B. 


only could avail himself. AtJdns v. Ilimphrey, 

2 C. B. 654 ; 3 D. & L. 612 ; 15 L. J., G. P. 120. 

In an action for use and occupation against an 

executor he is personally liable, and not in his 
representative capacity. Flxon v. Quinn., Ir, R. 
2C. L. 247. 

Husband and Wife.] — An action for the use 
and occupation of a house is not maintainable 
against the husband alone, if his wife held under 
a yearly tenancy before marriage, the rent being 
payable half-yearly, where part of the rent was 
due from the wife dum sola, and the remainder 
accrued after the coverture. RleJiardson y. Hall, 

3 Moore, 307 ; 1 Br. & B. 50. 

A, having an equitable title to a house under 
an agreement for a lease, permitted his mistress 
to occupy it, and it was agreed between them 
that she should take up bills of exchange which 
he had accepted in part payment of the purchase- 
money, and that the lease should be assigned to 
her. She continued in possession, but did not 
take up the bills, and afterwards married the 
defendant, who occupied the house Held, that 
A. could not recover against him in an action for 
use and occupation. Keating v. BulMey, 2 
Stark. 419. 

Mortgagees.] — On the execution of an agree- 
ment for a lease, the party to whom the lease 
was to be granted entered into possession, and 
the lessor at the same time made an assignment 
of the premises for ninety-nine years, by Avay of 
mortgage, and then became bankrupt : — Held, 
that the mortgagee could maintain an action for 
use and occujjation in respect of an occupation 
after tlie execution of the mortgage to him, and 
notice of that mortgage to the tenant. Maioson 
V. Eicke, 2 N. &; P. "423 ; 7 A. & E. 451 ; W. W. 
ck D. 675 ; 7 L. J., Q. B. 17. 

The fact of the mortgagee of the premises 
having given the tenant notice to pay the rent 
to him may be given in evidence under the 
general issue, if the rent sought to he recovered 
accrued due after the notice ; but if the rent 
accrued due before the notice, this defence must 
be specially pleaded. Waddilore v. Barnett, 4 
D. P. C. 347 ; 2 Scott, 763 ; 2 Bing. (N.C.) 538 ; 
1 Hodges, 395 ; 5 L. J., G. P. 145. 

To an action for use and occupation, a plea, 
that the premises had been mortgaged to A. to 
secure the repayment of 200k and interest in six 
months ; that before the defendant began to 
.occupy, the six months had elapsed without repay- 
ment of the 200k, which remained due ; that, 
until the commencement of the action, the mort- 
gagor continued the control and management of 
the premises ; that, before the action, the defen- 
dant was required by notice to pay to the 
assignee of the mortgagee the amount sought 
to be ]'eeovered ; and that, from the time 
of the giving the notice, the defendant "was 
liable to pay the same to such assignee : — 
Pfeld, that the plea was no answer. Wilton v, 
Eiinn, 17 Q. B. 294 ; 21 L. J., Q. B. 60 ; 15 Jur. 
1104. 

Semble, that if jjayment had actually been 
made under a claim by the mortgagee, such 
payment might have been pleaded as a defence. 
Ik 

Tenants in Common.] — Tenants in common 
may join in suing for use and occupation, a 
tenant holding under them. Laat v. Dinn, 28 
L. J., Ex. 94. 
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Tenant in Common against Co-tenant.] — 

Where one tenant in common has by lease 
demised his interest to his co-tenant in common, 
if the tenant in common, who was lessee, con- 
tinues in occupation as tenant at sufferance 
after the expiration of the lease, he will be liable 
in an action for use and occupation at the suit 
of his co-tenant in common who was lessor. 
Zeigh V. JDicluwii, 53 L. J., Q. B. 120 ; 12 Q. B. 1). 
194. 

lessee from Year to Year who has Assigned 
his Interest.] — xi., a tenant from year to year 
under a parol demise, assigned all his interest to 
B. The lessor did not accept B. as tenant, and, 
on default being made in payment of the rent, 
sued A. for use and occupation : — Held, that he 
was liable in that form of action. Shine v. 

Ir. E. 1 C. L. 277 ; 15 W. E. 847. 


3. PLEADI2^"GS. 

Claim.] — The plaintiff may declare generally 
for the use and occupation of divers messuages, 
lands, and tenements, without specifying where 
they are situate. Jung v. Frmer, 6 East, 348 ; 
2 Smith, 462. 

In an action by a surviving owner, it is not 
sufficient to allege that the defendant held the 
premises by the sufferance and permission of the 
surviving owner only, where they were in fact 
held under two jointly. Israel v. Simmons^ 2 
Stark. 356. 

A defendant took possession of premises under 
a demise for three years, from Christmas ; he 
continued to occupy until the 27th July, when 
he quitted the premises, having paid rent up to 
the previous Midsummer : — Held, that the plain- 
tiff was not entitled to a count on the demise, 
and also a count for use and occupation, but 
must elect. Arden v. Pullen^ 1 D. (N.s.) 612 ; 9 
M. &W. 430; 11 L. J., Ex. 382. 

It is not now necessary to put the claim in the 
old form of use and occupation. MetrogHditan 
By. V. Befries, 2 Q. B. D. 189 ; 36 L. T. 150 ; 25 
W. E. 271. 

Defence.] — Nil habuitin tenementis is no plea. 
Curtis V. Sj)itty. 1 Bing. (n.C.) 15 ; 4 M. & Scott, 
554 : 4 L. J., C. P. 236. S. lb, jjewls v. Willis^ 
1 Wils, 314. 

In an action for use and occupation of lodgings 
by A., the defendant’s wife, at his request, the 
defendant cannot plead that A. was not his wife, 
as such plea W'ould amount to the general issue, 
as well as tender an immaterial issue. Sinclair 
V. Her my, 2 Chit. 642.’ 

A plea, that the plaintiff, before action, took 
and detained, as a distress for the rent, goods of 
value sufficient to satisfy the same, is bad, for 
not shewing that the rent was satisfied. Lear v. 
JSdmonds, 1 B.&; Aid. 157 ; 2 Chit. 301 ; 18 E. E. 
448. 

Under the plea of never indebted, the defen- 
dant may shew that A. had recovered judgment 
in ejectment for the premises, and that he had 
attorned and paid the rent subsec]ucntly accruing 
due to xV., to avoid being turnetl out of possession. 
Aewyort v. Harley, 2 D. tk L. 921 ; 14 L. J., 
Q. B. 242 ; 10 Jur.333. 

But, wdth respect to rent previously due, he 
cannot, under never indebted, set up as a defence 
that he has paid it to A. 1 b. 


J; TEEMINATION OF THE CONTRACT. 

1. Notice to Quit. 
a. When Necessary. 

Generally.] — ^A notice to quit must be given 
previously to bringing ejectment, whenever there 
is an existing tenancy from year to year. Doe 
d. Hollingsworth Y, Stennett, 2 Esp. 717 ; 5 E. E. 
769. Doe d. Martin v. Watts, 7 Term Eep. 83 ; 
2 Esp. 501 ; 4 E. E. 387. Doe d. Moore v. Law-^ 
der, 1 Stark. 308. Doe d. Warmer v. Broam, 8 
East, 166 ; 9 E, E. 397. 

Where the term of a lease is to end on a pre- 
cise day, there is no occasion for a notice to quit 
previously to bringing an action. Cobh v. Stohes, 
8 East, 358 ; 9 E. E. 464. S. P., Messenger v. 
Armstrong, 1 Term Eep. 54 ; 1 E. K. 148 ; and 
Bight d. Flower v. Darby, 1 Term Eep. 162 ; 
1 A E. 169. 

Where J., who was tenant at will to W., died, 
and the defendant, who "was heir-at-law to J., 
entered into possession, and claimed the land as 
his own : — Held, that the devisees of W. might 
bring an ejectment against the defendant, without 
giving him notice to quit ur demanding possession. 
Doe d. Burgess v. Thomjrstm, 1 N. k P. 215 ; 5 
A. ifc E. 532 ; 6 L. J., K. B. 57. 

A notice to quit is unnecessary when, on 
demand of possession, the party refuses to give 
up possession, claiming the property as his own. 
Doe d. Land sell v, (rower, 17 Q. B. 589 ; 21 L. J., 
Q. B. 57; 16 Jur. 100. 

Holding under Agreement for Lease — Hot 
executed.] — A tenant holding under an agree- 
ment for a lease for seven years, which was never 
executed, is not eniitled to a notice to quit at the 
end of the seven years. Doe d. Tilt v. Stratton, 
4 Bing. 446 ; 1 M. & P. 183 ; 3 Car. & P. 164 ; 6 
L. J. (O.S.) C. P. 50. 

Where a party occupies under an agreement 
for a lease during the wiu le term for which the 
lease was to be granted, a notice to quit is not 
necessary at the end of such term, as the agree- 
ment is evidence of the expiration of the tenancy, 
as well as of the other terras of the holding. Ib. 

Tinder Void Lease.] — Under an agreement to 
let for a longer term than three years, though 
void as a lease for three years, under 8 & 9 Viet, 
c. 106, s. 3, the tenant holds from year to year, 
subject to the terms of the agreement, and is 
bound to leave at the expiration of the three 
vears, without any notice to quit. Tress v. 
^Savage. 4 El. & Bl. 36 ; 2 C. L. E. 1315 ; 23 L. J.. 
Q. B,’ 339 ; 18 Jur. 680 ; 2 W. E. 564. 

A remainderman received rent from the lessee 
of a void lease, and having given notice to quit, 
conveyed the property by virtue of a power to 
A : — Held, that in ejectment the purchaser 
might take advantage of the notice given by 
the remainderman. Doe d, Egvemorit (^Barl) v. 
Hellinys, 6 Jur. 821. 

After the death of the tenant for life, the 
remainderman sent his servant to the differeofc 
tenants for the culm to be brought home. Guim 
was accordingly sent twice at intervals and 
received : — Held, that, even assuming the lease 
granted by the tenant for life to be invalid, the 
remainderman had adopted the tenant so far 
that the latter 'was entitled to a notice to quit 
before ejectment could be maintained. Doe d. 
Symmons v. Morse, 9 Ij. J. (o.S.) K. B, 77 ; I 
;B. & Ad. 365.. ■ 
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Liberty to reside wliilst Services Bendered.] 
—A. being owner of a farm, let it for seven years 
to B., and by a written agreement of the same 
date it was agreed, that A. should manage the 
farm for B., B. allowing A. per week ; “and 
allowing him and his family to reside and have 
the use of the dwelling-house and furniture 
therein, free of rent” ; and this agreement was 
to be put an end to b^L three months’ notice, or 
three months’ wages : — Held, that no notice to 
quit was necessaiy’’, if the service was put an end 
to. Doe A. Sullies v. Derry ^ 9 Gar. & P. 494. 

Tenancy between Co-partners. J~ So, if by the 
terms of a deed of cn-partiiership, a house is to be 
used and occupied by the co-partners during the 
co-partnership, it is not necessary, after a disso- 
lution of partnership, to give a notice to quit 
previously to briuging an ejectment against a 
co-partner. Doe d. WaUlinum v. Mlles^ 1 Stark: 
181 ; 4 Camp. 87.3 ; 16 R. R. 805. 

If A. lets part of a house to a firm, consisting 
of himself and B., for the carrying on of the 
business of the firm, and the partnership of A. 
and B. is dissolved, A. may bring an ejectment 
against B., and recover possession of the part of 
the house thus let, without giving B. a notice 
to quit. Doe d, Colnaghi y. Dl'Hok, S Car. & P. 
464. 

Purchaser in Possession before Completion — 
Tenancy at Will.] — ^Where under a contract of 
purchase by which the vendee was let into posses- 
sion imine<liate1y and was to pay oL per cent, 
interest on the purchase-money, if the contract 
were not completed within three months, until 
its completion, and it was not completed within 
that time and he continued in possession, but 
failed to pay the interest : — Held, that only a 
tenancy at will existed between the parties, and 
consequently that no notice to quit was necessary 
before bringing an ejectment. Doe d. Tonin' y. 
C^amlurrloi/ie, 5 M. & W. 14 ; 9 L. J., Ex. 38. 

Holding under a Power.] — Lands were settled 
with a power to lease. A., the tenant for life 
under the settlement, made, in May, 1807, a 
lease which was not , a good execution, of the 
power, and received rent in conformity with the 
terms of the lease, by which the rent was pay- 
able on Lady-day, Midsummer, Michaelmas, and 
Christmas days. B., a succeeding tenant for 
life, also received rent in conformity with the 
terms, and afterwards, in conjunction with C., 
remainderman in tail expectant upon B.’s 
estate for life, settled the land to such uses as C. 
should appoint, and, in default of appointment, 
to C. for life, remainder to a trustee for C. for 
C.’s life, remainder to the right heirs of C. C. 
received, .rent before B.’s death, according to the 
terms of the lease ; and, after B.’s death, gave 
notice to the lessee, on 21st March, 1838, to quit 
“ on 29th September next, or at the expiration of 
the current year of .your tenancy.” On 19th 
of February, 1839, 0. appointed to K. in fee : — 
Held, that, as between G. and the lessee, the 
notice was good, and cleterrained the tenancy ; 
and that K., at the expiration of the notice, 
might evict, the lessee ; for that, if H. held under 
the creator of the power of B., no notice to quit 
p was necessary as against N., and if K. held under 
the‘appointer, C., he might take a<lvantage of 
thejiotice at the expiration. Doe d. Eyremint 
(mriym. Forwood, 3 Q. B. 627 : 11 L. J., Q. B. 


— Termination of the Contract, 97 2 

Title founded on Judgment previous to Ten- 
ancy.] — Where a tenant came into possession of 
premises in 1816 : — Held, that the lessor of the 
plaintiff in ejectment, who claimed under an 
elegit and inquisition issued in 1818, but founded 
on a judgment recovered prior to 1816, need not 
give a notice previous to bringing the ejectment. 
Doe d. Putland v. Jlilder^ 2 B. & Aid. 782 ; 21 

R. R. 488. 

Disclaimer of Title.] — A notice is not necessary, 
where the tenant does an act which amounts to 
a disavowal of the title of the lessor. Doe d. 
Grnl)h v. Gruhh, 10 B. & C.'816; 8 L. J. (O.S.) 
K. B. 321. DoeO.. Williams y. Pa, squall, 1 Peake, 
259 ; 3 R. R. 688. Doe d. Jefferies v. WhlUlek, 
Grow, 195 ; 21 R. R. 828. Doe d. Cluu v. Clarlie, 
Peake Ad. C. 239. 

Her where the possession of the tenant is 
adverse. Doe d. Foster v. Williams^ Cowp. 022. 

S. P., Doe d. Clieeser v. Greedy 2 M. & P. 648. 
8, C,^ nom. Doe d. Dans v. Creed, 5 Bing. 327 ; 

7 L. J. (O.S.) C. P. 138. 

What is,] — But refusal to pay rent to 

the devisee under a will, which is contested, is 
not such a disavowal. Doe d. Gruhh v. Gruhh, 
supra. 

“ 1 have no rent for you, because A. has 
ordered me to pay none,” is evidence of a dis- 
claimer of tenancy. Doe d. Whitehead v. Pitt- 
man, 2 N. & M. 672. 

The defendant held premises ixnder a tenant 
for life, on whose death possession was ' claimed, 
and rent demanded bj^ the heir-at-law of the 
devisor ; whereupon the defendant wrote to the 
attorney of the heir-at-law, stating that he held ' 
as tenant to S. (the husband of the tenant for 
life), in right of his wife ; that he had never 
considered the claimant as the landlord of the 
house ; that he should be ready to pay the arrears 
to any pcT'soii who should be proved to be heir- 
at-law ; but that he must decline taking upon 
himself to decide upon the claim made on him, 
without more satisfactory proof in a legal 
manner : — Held, that this letter amounted to a 
disclaimer of the title of the heir-at-law, and 
that he might maintain ejectment against the 
tenant without giving him' a previous notice to 
quit. Doe d. Cakert v. Froiod, 1 M. & P. 480 : 

4 Bing. 557 ; 29 R. R. 624. 

So, where the tenant has attorned to some 
other person, or answered an application for 
rent, by saying that his connection as tenant 
with the party applying has ceased. Doe d. 
Gruhh V. Gruhh, 10 B. & C. 816 ; 8 L. J. (o.s.) 
K. B. 321. 

A tenant from year to year, who had agreed to 
buy his landlord’s estate, having remained in 
possession for several years without paying 
either rent or interest on the purchase-money, 
the agent of the lessor applied to him to give up 
possession ; to which he answered “ that he had 
bought the property, and would keep it, and had 
a friend who was ready to give him the money 
for it ” : — Held, that this was no disclaimer ; 
because it was not a claim to hold the estate on 
a ground necessaril}?' inconsistent with the con- 
tinuance of the tenancy from year to year. Doe 
i\. Gray v. Staniou, 1 M. & W. 695 : 2"Gale, 154 ; 

5 L. J., Ex. 253. 

B. had concurred, with other members of his 
family, in letting land to C,, as tenant from year 
to year, and it was agreed that the rent should 
be paid to 1)., as agent for the family. B., to 
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whom alone the land really belonged, demandecj Effect of Parol Disclaimer on Lease.]-— 

rent of C., who said, “ You are not my landlord.” A lease for a term of years by deed is not 
B. then demanded possession, which C. refused forfeited by a parol disclaimer of the, lessor’s 
to give up : — Held, that if the jury was satisfied , title by the lessee. Doe d. Graces y. Wdh^ 10 

that the fair meaning of this was, that G. A. & E. 427 ; 2 P. &: B. 396 ; S L. J., Q. B. 265 ; 

asserted that B. and himself were not in the 3 Jur. 820. ’ 

relation of landlord and tenant, this w'as a 

disclaimer, and that C. was not entitled to notice Mortgages.] — It is not necessary for a mort' 

to quit. Doe d. Dtirnett v. Long^ 9 Car. & P. 773. gagee to give a notice, previously to bringing an 
The defendant held premises as tenant to H., ejectment, to a tenant who claims under a lease 
with an agreement for a lease for seven years, or from the mortgagor, granted after the mortgage 
for the lease for lives under which H. held the without the privity of the mortgagee. Keei^li d. 
property. The attorney for the lessors of the Wame y. Hall, '‘21. 

plaintiff, w^ho was assignee of H.’s interest in the Nor where the tenant was let into possession 
premises, under an impression that the seven after the original mortgage was made, but before 
years had expired, went to demand possession ; an assignment of it for the purpose of bringing 
■when the defendant said, “I hold on a lease for ejectment. Thunder d. Wearer y. Belcher, 3 
lives, and as long as they live I will not give up East, 449. But see .S/rc/i v. Wrlglit, 1 Term Bep. 
jiossession ; you know I have an agreement.” 378; 1 R, E. 223. 

The attorney then demanded a quarter’s rent, iV notice was sent by mortgagees to the occupier 
which was due, but which the defendant refused of the premises mortgaged, demanding payment 
to pay, saying, “I hold under H., and I was of rent to them instead of the mortgagoiv aud 
directed by him to pay to K. (the superior land- threatening distress upon non-payment. There 
lord), and I’ll do so ; how do I know he may not was no evidence of a previous tenancy between 
come and make a demand on me ? ” — Held, that the occupier and the mortgagor, and it appeared 
this did not amount to a disclaimer of the title that the occupier never paid any rent before or 
of the lessors of the plaintiff. Doe d. WUllavis after the receipt of the notice, nor did anything 
V. Cooper, 1 Scott (N.E.) 36 ; 1 Man. & G. 135 ; 9 to shew his assent to the notice : — Held, that this 
L. J., G. P. 229. See Doe d. Lewis v. Cawdor notice was not sufficient to create a tenancy 
(^Lorih), 1 C. M. & R. 398 ; 4 Tyr. 852 ; 3 L. J., between the mortgagees and the occupier, so as 
Ex. 239. to require a notice to quit before ejectment could 

Where upon a question as to the right of be brought by the mortgagees. Biner y. Walters, 
possession on a particular day, one party entitles 20 L. T. 326 ; 17 W. R. 649. 
himself to such possession by a tenancy for years A notice by the assignees of a mortgagee to 
under the other, an acknowledgment made after the tenant in }iossessioii, of the transfer of the 
action brought, of an attornment to a stranger, mortgage to them, and requiring him to pay 
taking place before such day, is suflicient evidence them the future rents, operates as a demise from 
of a disclaimer to rebut his title as tenant. Doe year to year, and the assignees cannot enter upon 
d. Mee v. Litherland, 6 N. & M. 313 ; 4 A. & E. such tenant without giving him a regular notice 
784 : 6 L. J., K. B. 267. to quit. Browne v. Storey, 9 L. J., C. P, 225 ; 

The defendant had for several years occupied 1 Man. & G. 117 ; 1 Sc. (N.R.) 9. 

a cottage as tenant from week to week to M. A lessee for years mortgaged his estate, and his 
After his death, the defendant continued to pay term having become forfeited, the superior land- 
his rent weekly to certain persons to ■whom M. lord recovered the premises by ejectment, and 
had devised the premises. The devise being dis- granted a new lease to the mortgagee, who, having 
covered to be void by reason of the Mortmain received the possession of the premises from the 
Act, the heir-at-law of M., by his agent, demanded mortgagor, returned the key of the house to him, 
the rent, whereupon the defendant said he had saying, “ Go on as before ; pay me the money 3’ou 
received notice from the other party, and would owe me, and then you shall have a lease ” : — Held, 
not pay any more rent until he knew who was that this did not create a tenancy from year to 
the right owner : — Held, That this did not amount year, and that upon nonpayment of the money 
to a disclaimer or a rei)udiation of the title of due, and no rent having been paid, the mort- 
the heir-at-law, so as to entitle him to eject the gagee was entitled to maintain an ejectment 
defendant without any notice to quit. Jones v. without six monthvS’ notice to quit. Doe d. 
Mills, 10 C. B. (N.s.)^788 ; 31 L. J., C. P. 66 ; 8 Boyers v, Pullen, 3 Scott, 271 ; 2 Bing. (N.C.) 

Jur. (N.S.) 387. 749 ; 2 Hodges, 39 ; 5 L. J., C. P. 229. 

A mortgage deed contained a covenant, that, 

How Waived.] — In an ejectment by a if the principal remained unpaid on a given day, 

landlord against his tenant, the landlord relied the mortgagee might enter ; and that, if not paid 
on a disclaimer. It was iiroved that the tenant within a certain number of days from the day 
disclaimed in March, 1833 : in November, 1833, fixed for payment he might sell without the 
the landlord put in a distress for rent : — Held, concurrence of the mortgagor : — Held, that the 
a waiver of the disclaimer. Doe d. David v. mortgagee might maintain ejectment against 
Williams, 7 Car, & P. 322. the mortgagor, although he remained in posses- 

sion, wi thout gi V in g him notice to quit or deman d- 

What amounts to a Surrender only.] — ing possession. J)oe {\.PisherY. 2 M. & P. 

Executrices of tenant from year to year signed 749; 5 Bing. 421 ; 7 L. J. (O.S.) C. P. 134 ; 3011. R. 
the following instrument: — “We do hereby 686. 

renounce aiui disclaim, and also surrender and A notice to quit was signed by the moi;tgagec 
yield up to the lessor, all right, title, interest., use, after the mortgage of the reversion, A clause in 
trust, term and terms of years whatsoever, nncl the mortgage deed provided tiiat if the interest 
possession of that messuage called B.” Held, a was duly paid by the mortgagor, the principal 
surrender, and not a dischumer. Doe d. Wyatt was not to be called in by the mortgagee until a 
V, Stagy, 5 Bing. (N.c.) 564 ; 7 Scott, 690 ; 9 period after the date of the notice. Theifli was 
L. J., C. P. 73, also a covenant for quiet enjoyment 'J^eld, that 
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notwithstanding this clause the signature of the 
mortgagee to the notice was sufficient. Burton 

Personal Bepresentatives.]— When a tenant 
from year to year dies, his personal representa- 
tives have the same interest in the land which he 
had, and are therefore entitled to the same notice 
to quit. JDoe d. Shore v. Poiier, 3 Term Hep. 
13 ; 1 B. B. 626. S. P., Papier d. Walher v. 
Ctmstahle, 3 Wils. 24. And see^ Macltmj v. 
Maclireth, 3 Tei'm Rep. 13, n. ; Gullvtcr d. Tashev 
V. Burr^ 1 W. Bl. 596. 

A tenant from year to year died, and a regular 
notice to quit was served on the widow, who 
remained in possession : — Held, that the landlord 
might recover in ejectment, unless it was shewn 
that some other person, and not the widow, was 
the executor or administrator of the tenant ; and 
that it was not incumbent on the landlord to 
shew that the widow was either executrix or 
administratrix. Bees v. Perrot^ 5 Car. k P. 230. 


b. Xiength of Notice. 

What sujeficient.] — Plalf-a-year’ s notice must 
he given to a tenant at will, or his executor, to 
quit, or ejectment does not lie. Six months’ 
notice is not sufficient. Parker d. Walker v. 
Constable, 3 Wils. 25. 

Where rent is reserved quarterly, it does not 
dispense with the necessity of six months’ notice 
to quit. Shirley v. Ketoman, 1 Esp. 266 ; 5 B. B. 
737. 

But if a quarter’s notice is given to the lessor, 
and the rent paid up to thetime when the tenant 
should quit, and the lessor neither assents nor 
dissents, it will he taken as a waiver of the regular 
notice, and an acquiescence on his part. Ih. 

A month’s notice is not sufficient. Gullher 
d. Tasker v. Burr, 1 "W. Bl. 596. 

A written agreement for the letting of premises 
expressed the tenancy to be “ for a year certain, 
and so on from year to year until a half-year’s 
notice should be given by or to either party, at 
a yearly rent of 50^. payable quarterly, the first 
payment to be on the 25th of March next.” The 
agreement was dated the 20th of December, 1872, 
and specified ho date for the commencement of 
the term : — Held, that a notice to quit given by 
the landlord on the 24th of June, 1874, was a 
good notice. Sandill v. Franklin, 44 L. J., C. P, 
216 ; L. fi. 10 0. P. 377 ; 32 L. T. 309 ; 23 W. B. 
473. 

A notice to quit at Old Michaelmas, though 
given half a year before New Michaelmas, at 
which time the tenancy expired, is had. Doe d. 
Sf/ioer Y. Lea, 11 East, 312. 

A lease for one year and so on from year to 
year until the tenancy thereby created shall be 
determined as thereinafter mentioned, with a 
proviso that it shall be lawful for either of the 
parties to determine the tenancy by three 
months’ notice, creates a tenancy for two years 
certain, and cannot be terminated by a three 
montlis’ notice to {|uit at the end of the first 
year. Boe d. Chathorn v. Green, 1 P. & D. 454 ; 
9 A. & E. 658 ; 2 Wh W. k H. 122 ; 8 L. J., Q. B. 
100 . 

A notice on the 28th of Boptember to quit on 
the ensuing 25th of March is a sufficient half- 
year’s notice. B,oe d. Burant v. Boa, 6 Bing. 574 ; 
4 M. & P. 391 ; 8 L. J. (o.S.) C. P. 227 ; 31 B. B. 
499. P., Boe d, Harrov v. Green, 4 Esp. 198.. 


A notice given on the 26th of September to- 
quit at the end of six calendar months is good to 
determine a holding, commencing on the 25th of 
March. Howard v. Weinsley, 6 Esp. 53 ; 9 B. B. 806. 

So, though the word “calendar” had been 
omitted, or the notice had expressed half a ■ 
year. lb. 

A tenancy commenced on the 12th of May^ 
1840, ‘by a lease for one year only, at a certain 
rent ; the tenant remained in possession till 1841, 
without any fresh agreement. An increased rent 
was to commence on the 12th of May. 1842 
Held, that the tenancy was determined in 1843 
by a notice to quit, given after the payment of 
the increased rent existing on the 12th of May. 
1843. Boe d. Monek v. Geelde, 5 Q. B. 841 : 1 , 
Car. & K. 307 ; 13 L. J., Q. B. 239 ; 8 Jur. 360. 

B. being possessed of a term, made an under- 
lease for fourteen j^ears and a half from the 25th 
December, 1831, which was assigned to the 
defendant, and expired on the 24th June, 1846. 
The defendant continued in possession, and paid 
rent to the plaintiff, who had become assignee' 
of the original term -.—Held, that a notice given 
on the 24th December, 1846, to quit on the 24tli 
June next was valid. Boe d. Buddie v. Lines f 
11 Q. B. 402 ; 17 L. J., Q. B. 108 ; 12 Jur. 80. 

A demise for “ a term of three years determin- 
able on a six months’ previous notice to quit, 
otherwise to coiitiiiiie from year to year until 
the term shall cease by notice to quit at the 
usual times,” is a demise for three years certain, 
determinable only at the end of that period by 
six months’ previous notice, and if not deter- 
mined, a subsisting tenancy from year to year. 
Jones V. Nixon, 1 H. & C. 48 ; 81 L. J., Ex. 505 ; 

8 Jur. (N.S.) 648 ; 5 L, T. 330. 

Weekly Tenancy.] — A week’s notice is neces- 
sary and sufficient to determine a weekly tenancy. 
Harvey v. Cojudand, 30 L. B., Ir. 412. 

A weekly tenancy commencing on Thursday, 
held to be duly determined by written notice on 
Thursday, 5th November, to quit and deliver up 
possession on or before Friday, the 13th November. 
lb. 

In the case of an ordinary weekly tenancy, a 
week’s notice to quit is not implied as part of the 
contract, unless there is a usage to that effect,, 
but, in the absence of such usage, a weekly 
tenant who enters on a fresh week may be 
bound to continue until the expiration of that 
week, or pay the week’s rent. Huffell v. Arniit- 
stead, 7 Car. & P. 56. 

A tenancy from week to week can only be 
determined by a week’s notice. Jones v. MilU^ 
10 C. B. (N.S.) 788 ; 31 L. J., C. P. 66 ; 8 Jur. 
(N.S.) 387. 

A notice to a weekly tenant, whose tenancy 
commenced on a Wednesday, to quit on Friday, 
provided his tenancy commenced on a Friday or 
otherwise, at the end of his tenancy, next after 
one week from the date of the notice, is sufficient. 
Boe d. Campbell v. Scott, 4 M. & P. 20 ; 6 Bing. 
362 ; 8 L. J. (O.S.) C. P. 110 ; 31 B. B. 438. 

Agreement for a demise for a year, the rent to 
be paid weekly, and to have a month’s warning, 
if no default was made in payment of the rent ; 
but which agreement the lessor afterwards refused 
to execute, and the tenant paid his rent weekly : 
— Held, that he was entitled to a month’s notice 
to quit, although the agreement was not executed, 
and although, if he had been a weekly tenant, a 
week’s notice would have, been sufficient. Boe d. 
Peacock V. Baffan, 6 Esp. 4. . ■ 
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Moatlily Tenancy.] — In all cases the ncftice to parties please, is determinable at the end of the 
quit must have reference to the terms of the first yeai’, unless, in the creation of the tenancy, 
letting ; therefore, in ejectment for a house, the parties introduce provisions shewing that 
where the defendant had taken the house by they contemplated a tenancy for two years at 
the month: — Held, that a month’s notice to least. Doe d, Clarhe \\ Smarr}dgeyl Q. B. 257 j 
quit was sufficient to entitle the plaintifi to 14 L. J., Q. B, 327 ; 9 Jur. 781. 
recover. Doe d. Parry v. Ilazell, 1 Esp, 94 ; 

5 B. R. 722. * — — Customary Six Months.]— A six months’ 

By agreement in writing the defendant became notice to determine a yearly tenancy com- 
a monthly . tenant to the plaintiffs (a firm of mencing on one of the ordinary feast-days, 
brewers), from the 1st July, 1869, of certain means a customary six months, that is, from one 
licensed premises, at a monthly rent, payable of the usual quarter-days to the quarter-day next, 
on the first day of each month, over and above but one following, though such six months should 
all taxes, &;c. ; and by another agreement in exceed or fall short of the number of days which 
writing of the same date and made between the constitute half a year. Consequently, a notice 
defendant, the plaintiffs, and A., reciting that served on the 26th of March, to quit on the 29tli 
the defendant had become a monthly tenant of of September then next, is not a valid notice, 
the premises, and that the plaintiffs had, at the Morgan v. Daries, 3 C. B. D. 260 ; 26 W. R. 816. 
defendant’s request, agreed to transfer the beer In a lease for a yearly tenancy determinable 
and spirit licences attached to the premises to on the 13th of May, in any succeeding year, it 
A., in whose name the defendant proposed to was expressly provided that six calendar months’ 
carry on the business, in consideration of the notice to quit should be given by either side. In 
sum of 60Z., it was agreed that the plaintiffs that part of the country (county of Durham), it 
should hold the licences as security for the said was admittedly the custom for tenants of small 
sum, and that the defendant and A. should deal holdings to pay rent on the 22nd of November 
exclusively with the plaintiffs and would keep and 13th of May in each year ; and notice to 
up the said licences. The plaintiffs, on the 25th quit given after the 13th but before the 22nd of 
September, 1884, served notice to quit on the November was commonly accc|)ted as a full six 
1st November then next. In an ejectment on months’ notice, expiring on 13th May following, 
the notice to quit : — Held, that the tenancy was On 21st November, 1895, a notice to quit on 13th 
monthly, and determined under the contract by May, 1896, having been served on the teiunit 
the month’s notice given. Beauiuh v. (0>.r, 16 umicr the lease : — Held, that, notwithstanding 
L. R., Ir. 270. Affirmed, 16 L. R., Ir. 458 — C. A. the custom, the notice was invalid, it not being a 

six calendar months’ notice as required by the 

Tenancy from Year to Year.] — A notice to terms of the lease. Tracern v. 45 W. R. 

quit, served on the 26th of October, 1870, to 77. 
determine a tenancy from year to year, which 

commenced on tlie'lst of May, 1869, required Under the Agricultural Holdings Act, 1876.] — 
the tenant to give up possession on the 1st of A yearly tenancy which by express agreement of 
May, 1871, “provided the tenancy originally the partdes is determinable on six months’ notice 
commenced on the 1st of May, or otherwise at to quit is not within the Agricultural Holdings 
the end of the year of the tenancy which should Act, 1875 (38 .Sc 39 Viet. c. 92), s. 51, which pro- 
expire next after the end of half a year from the vides that “ Where a half-year’s notice, expiring 
date of the notice” ; and, in January, 1872, the with the year of tenancy, is by law necessary and 
plaintiff brought an ejectment for the lands, sufficient for determination ti a tenancy from 
claiming title from the 2nd of Ma}", 1871 : — year to year, a year’s notice so exjriring shall by 
Held, that the notice was effectual to determine virtue of this act be necessary and suliicient for 
the tenanev on the 1st of November, 1871. the same.” Willtlnson v. Calcert^ 47 L. J., G. F. 
Aslitown {Lord) v. Larle, Ir. R. 6 C. L. 270. 679 ; 3 C. P. D. 360 ; 38 L. T. 813 ; 26 W. R. 

To determine a tenancy from year to year 829. 
commencing on the 25th of March, tlie landlord 

served, previously to the 25th of March, 1872, Half-year’s Notice and Six Months’ 

i.e. six months before the last gale day of the Notice, Distinction between.]— A tenancy under 
calendar year, a notice to quit ^ind deliver up a written agreement from year to year “ until 
possession on the 29th of September, 1872, but six months’ notice shall have been given. . . . 
by the notice informed the tenant that he did in the usual way to determine the tenancy,” is 
not require the possession on that day uidess the not one ‘‘ where a half-year’s notice ... is by 
tenancy then commenced : — Held, that the notice law necessary ” within the Agricultural Holdings 
did not determine the tenancy until the 25th of Act, 1883 (46 & 47 Viet. c. 61), s. 33, which 
March, 1873, and that an ejectment brought therefore does not apply so as to render a year’s 
before that day could not be sustained. Fergaaon notice necessary for the determination of the 


V. Daly, Ir. R.' 8 G. L. 216. tenancy. Barlow v. Teal, 54 L. J., Q. B. 564 ; 1.5 

A tenancy from year to year may be deter- Q. B. 1). 501 ; 54 L. T. 63 ; 34 W. R. 54 : 50 J. P. 
mined at the end of the first year by a six 100 — C. A. 
months’ notice to quit. Doe d. Hogg v. Taylor, 

1 Jur. 960. When Tenant may allege Insufficiency of.] — 

An agieement in vvritiiig “ to let from year to If notice to quit at Midsummer is given to a 
year, and for so long as the lessor has power to tenant holding from Michaelmas, he may insist on 
let,” creates only a tenancy from year to year, the insufficiency of the notice at the trial, though 
which is terminable by a legal six months’ notice he did not make any objection at the time when 
to quit, though the power of the lessor to let the it was served. OuM^Xile Dreeu v. Copoutt, 4 
premises has not come to an end. Wood v. Term Rep. 361. 

Beard, 46 L. J., Q. B. 100 ; 2 (h B. D. 30 ; 35 

L. T. 86G. Statute of Frauds.] — A tenant held under a 

A tenancy from year to year, so long as both * demise froni the 26th day of March, for one year 
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then nest ensmng, and fnlly to “mpletecl 
and ended, and so from year to year, foi so long 
as the landlord and tenant should respective!} 

please. The tenant, after having he d more than 

one year, gave a parol notice to the landlord less 
than six lionths before the pth <1^}' of Mawlb 
that he would quit on that day, andthe landloid 
accepted and assented to the notice -.-Held, that 
the tenancy was not thereby determined, theie 
not having been either a sufficient notice to quit, 
nor a surrender in writing or by operation of 
law, within the Statute of FraucK John^oMV 
HidUesbme, 7 D. & K. 411 ; 4 B. & C. 922 , 4 
L. J. (O-S.) K. B. 71 ; 28 R. R. 50.5. 

c. By wlioBi to be G-iven. 

Joint Lessors.] — Where joint ^ lessors are 
partners in trade, a notice to quit in the names 
of all signed by one only is valich Doe d 
MUott V. IMme, 2 M, & By. 483 ; 6 L. J. (o.s.) 
K. B. 345. 
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Assignees of lessor.]— 'Notice by I. K. (the 
original lessor) and Y. C. K. as tenants m 
common (assignees of the original lessor) is a 
sufficient compliance with a proviso empowering 
I. K. “ upon three months’ notice of his intention 
to resume for building purposes any portion ot 
the demised premises . . . to ^ enter into such 
possession,” Semble, that this is a condition 
running with the reversion. liermedy v. LMy, 
15 W "B 431. S. 0. in H. L. on other point ; 
L. B.*5 H.L.134; 20 W. B. 150. 

Eector and Churchwardens.]— Notice to (piit 
to a tenant of lands, originally devised to Ihe 
rector and churchwardens of a parish, and their 
successors in trust, signed by the rector and 
churchwardens, requiring him to deliver up the 
premises to the rector and churchwardens tor 
the time being, is ill. d. Brooit^ y.Jfci'i}- 
6 M. S. 40. 

Two out of Three Commissioners.]— A lease, 


. B. 34i>. • ^ , Hnfpfi October 1825, to which the king was a 

So a notice to quit, given by a autRo- fate _ -by the commissioners of his 


xised by one of several lessors, joint-tenants 
determines the tenancy as to all. 
denley v. Ihcyhes, 7 M. & W. 139 ; 10 L. J., Ex. 
185 

' A notice to quit by jointdenants to a tenant 
from year to year must be signed by all the joint- 
tenants at the time it is served, if it is given 
by one of them ; but if such notice is given by 
ail agent on behalf of the joint- tenants, it is 
sufficient if his authority is subsequently ^recog- 
nised by all of them. GoodtHle d. Mny v. 
Woodumrd^ 3 B. & Aid. 689. S, P., JDoe d. 
JoUlife V. SyhuvTfi, 2 Esp. 677. 

So, where there are three joint trustees ot an 
estate, a notice to quit or discontinue the posses- 
sion given by two is bad, even though given in 
tlie names of the three, and the third trustee 
afterwards adopts it and joins in the ejectment. 
Miffht <L FUdier v. CuthdF 5 East, 491 ; 2 Marsh. 
83 5 Esp. 149; 7 B.B. 7.52. 

But if four joint-tenants jointly demise trom 
year to year, such of them as give notice to quit 
may recover their several shares in ejectment. 
Doeil. Whayman v. 3 Taunt. 120; 12 

E. B. 615. ^ 

A., a brewer, demised a public-house to i3., 
under an agreement that he should hold for one 
year certain, and that, after the expiration of 
that time, either party might put an^ end to the 
tenancy, by giving three months’ notice to quit, 
the rent to be payable quarterly ; the agreement 
contained no clause of re-entry : B. took posses- 
sion, and paid rent to A., who at first gave him 
a receipt in Ips own name, and afterwards in the 
joint names of himself and two partners, who 
were interested with him in the brewery ; after 
B. had been in possession for three years, A. gave 
him a notice to quit in his own name alone : 
Held, in ejectment, that A. might recover on his 
own demise, although the latter receipts for rent 
were given in the names of himself and partners, 
anti tliat no clause of re-entry was necessary in 
the agreement. JOoe d. Green y. Balicn\ 2 Moore, 
189 ; 8 Taunt. 241 ; 19 B. B. 502. 

Four trustees were joint landlords of a house 
under a deed of trust ; and notice to quit was 
served u])on the tenant but signed by three of 
them only Pleld, that the notice was sufficient 
to put an end to the connection between all the 
parties as landlord and tenant. AI/otAy, YieUery, 
Car. & M. 280. See Doe d. Kindmley v. Bnglm, 
7 M, & W. 139 ; 10 L, J., Ex. 186, 


party, was granted by the commissioners ot Ins 
majesty’s woods and forests, containing a clause 
that, i*f the commissioners for the time being 
should, at any time during the tman, be minded 
or desirous to determine the demise, and of such 
their mind and desire should cause “ one calendai 
month’s notice to be given under their hands to 
be given to the lessee, the lease at the expiiation 
of such notice, should cease, determine, and be 
absolutely void : — Held, that the lease was 
determined by a notice signed by two offiy oiit 
of three commissioners, by virtue of Id 1x60. 4, 
c. 50, s. 92. Coomljes v. Button, o M. & W. 4b,) ; 
8 L. J., Ex. 278. 


Joint Lessees.]— A notice to quit signed by 
one of seveiul joint-tenants on behalf of the 
others, is sufticient to determine a ^tenancy trom 
vear to year as to all. Boe d. Adin v, Siuunwr- 
Mt, 1 B‘. a Ad. 135 ; 8 L. J. (o.s.) K. B. 369. 

Agent.]— A notice to quit given by a general 
agent in his own name is valid. Alitev, it 
given by an agent holding a special or limited 
authority. Jones v. Phip 2 )s, 9 B. & S. 761 : 37 
L. J.. Q. B. 198 ; L. B. 3 Q. B. 303 ; 18 L. i. 813 ; 
16 W. B. 1044. 

In October, 1863, the trustees of O. s marriage 
settlement purchased a farm, G. furnishing a 
portion of the purchase-money. From the time 
of the purchase G. assumed the entire control 
over the farm, and had for twenty-six years 
been allowed by the trustees to have the entire 
management of all the other settled estates. At 
the time of the purchase the defendant was yeaiiv 
tenant of the farm to the vendor. G. negotiated 
with him as to the terms and continuance of the 
holding, and he treated with and considered _G. 
as the legal owner: — Held, that G. had authority 
from the trustees to give the defendant notice to 
quit, and that a notice given in his own name, 
not purporting to be given as agent of the trustees, 
was valid. Ih. . 

A notice to quit must be such that the tenant 
may safely act on it at the time of receiving it ; 
therefore a notice by an imanthorised agent can- 
not be made good by an adoption of it by the 
principal after the proper time for giving m 
Boe d. Luster v. Goldwin.^ 1 G. & D. 463 ; 2 Q, B, 
143 ; 10 L. J., Q. B. 275. S. P., Boe d. Mann v. 
Walters, 10 B. & C. 626 ; 5 M. A By. 3o7 ; 8 
L. J. (O.s.) K. B. 297. 
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A notice to quit given by an agent in the 
names of A. and B., and also several other parties, 
is valid as a notice from A. and B. only. Doe il. 
Bailey Foster, 3 C. B. 215 ; 15 L. J., C. P. 
263. 

A notice to quit given by an agent of the land- 
lord to receive rents is not sufficient, without a 
recognition by the landlord ; the bringing of an 
action founded on the notice is not of itself a 
recognition. Doe d. Illiodes y. BoM/nsan, H Bing. 
(K.C.) 677 ; 4 S-cott, 396 ; 3 Hodges, 84 : 6 L. J., 
C. P. 235 ; 1 Jur. 356. 

An agent to receive rents and let premises has 
authority to determine a tenancy. In ejectment 
a person defending as landlord is bound by the 
same estoppel as the tenant in possession. Doe 
d. Manwrs (^FarT) v. Mizein, 2 M. & Bob. 56. 

In ejectment by a corporation against a tenant 
from year to j-eaiya notice to quit given by the 
steward of the corporation is sufficient without 
evidence that he had an authority under seal 
from the corporation for the purpose. Doe d. 
lioehester v. Pierce, 2 Camp. 96 ; 11 

R. R. 673. And see jDoc d. Plymouth Corjwra- 
tioHY. FlUis, 2 Chit. 170. 

An a, gent, being authorised in writing to manage 
lands in the name and on behalf of their owner, 
to perform, in his name, certain speciiied duties 
relating to them, which would, require the agent’s 
personal attendance, and also, in his name, to 
sign, serve, and give notices and other documents 
necessary to be served upon or given to the 
tenants for the puiqiose of carrying into eifect 
such management, served a notice to cpiit signed 
by him in his own name, but imrporting to be 
served by him as such agent, and on behalf of 
the landlord : — Held, a sufficient notice to deter- 
mine a yearly tenancy. Fr/ic (Furl) v. Arm- 
strong, Ir. R. 6 C. L. 279 ; 20 W. R. 370. 

Receiver.] — A receiver appointed by the 
Court of Chancery, with a general authority to 
let the lands to tenants from year to 5 ^ear, has 
also authority to determine such tenancies l)y a 
regular notice to quit. Doe d. Marsach v. Head, 
12‘ East, 57. 

Infants.]— Notice to quit must be given by 
an infant, who becomes entitled to the reversion 
of an estate leased from year to year, before he 
can eject the tenant. Mad don d. Baker v. White, 
2 Term Rep. 159 ; 1 R. R. 453. 

Where an ejectment has been brought on the 
demise of an infant, which has been compromised, 
and the tenant in possession has attorned to the 
infant ; though the lessor of the plaintiffi, on his 
coming of age, does not accep)t rent, or do any act 
to confirm the tenancy, yet, as the former eject- 
ment was brought at his suit and for his benefit, 
he will not be allowed to consider the tenant as 
a trespasser, and bring a new ejectment without 
giving notice to quit. Doe d. Miller v. Foden, 2 
Esp. 530. 

Mortgagor.] — A notice to quit signed by the 
mortgagor is sufiicicnt to determine a tenancy 
created before the mortgage, when the tenant 
knew previously to the service of tlic notice 
that the mortgage]’ had a general authority from 
the mortgagtic to determine tenancies. Stark- 
poole V. Parkinson, Ir. R. 8 C. L. 561. 

A notice to quit signed by a mortgagor, who 
had a general authority from the mortgagee to 
determine tenancies, is sufficient to determine a 
tenancy created before the mortgage, although 


I 
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the notice does not purport on the face of it to be 
on behalf of the mortgagee. Ih. 

A mortgagor remaining in possessiox,i after the 
day of default ha's passed, receiving the rents 
and giving receipts in his own name, cannot, 
by notice to quit signed by himself only, deter- 
mine a tenancy wdiich existed at the time of the 
execution of the mortgage. Miles v. Murphy, 
Ir. R. 5 C. L. 382. 

A mortgage deed containing a power autho- 
rising the, mortgagor to grant leases of any part 
of the mortgage premises that might be “ out of 
lease,” providkl that the counterpart should he 
delivered to the mortgagee, does not enable the 
mortgagor to determine pre-existing tenancies. 
Ih, 

Mortgagee.] — A notice to a tenant to quit 
was signed by the mortgagee after the mortgage 
of the reversion. A clause in the mortgage deed 
provided that if the interest was duly paid by 
the mortgagor the principal was not to be called 
in by the mortgagee until a period after the date 
of the notice. There was also a covenant for 
Cjuiet enjoyment: — Held, that notwithstanding 
this clause the signature of the mortgagee to the 
notice was sufficient. Burton v. Dickenson, 11 
L. T. 246. 

d. To whom to be G-iven. 

Tenants in Common.] — ^^Vliere two tenants 
hold premises in common, notice to quit to one 
of them is sufficient to determine the tenancy. 
Doe d. Maeartney (Zo?y/) v. Crick, 5 E!sp. 196 ; 

8 R. R. 848. 

At least it is evidence that the notice reached 
the other tenant, who lived elsewhere. Doe d. 
Bradford (^Lord) y, Watkins, 7 East, 551; 3 
Smith, 517 ; 8 R. R. 670. 

Tenant who has Underlet.] — If, upon notice 
to quit given to a tenant he gives notice to his 
under-tenants to quit at the same time, and 
upon the expiration of the notice he quits so 
much as is occupied Iw himself, but his under- 
tenants refuse to quit, an ejectment may still 
be maintained against him for so much as his 
under-tenants have not given up. lioe v. Wiggs, 
2 Bos. & P. (N.K.) 330. 

A tenant from year to year underlet part of 
the premises, and then gave up to his landlord 
the part remaining in his own possession, without 
either receiving a regular notice to quit the whole, 
or giving notice to c^uit to his sub-lessee, or even 
surrendering that part in the name of the whole 
(supposing that anything short of a regular notice 
to quit from the landlord to his immediate tenant 
would, after such sub-letting, have determined 
the tenancy in the whole) : yet the landlord 
cannot entitle himself to recover against the sub- 
lessee (there being no privity of contract between 
them), upon giving half a year's notice to quit in 
his own name, anxl not in the name of his first 
lessee : for, as to the part so underlet the original 
tenancy still continuetl undetermined. Pleasant 
d. Ilayton v.Bemwi, 14 East, 234 ; 12 R. R. 507. 

Party in Possession.]— Where A. bad been 
tenant of certain })remises, and upon his leaving 
them B. took possession : — Held, that in the 
absence of any evidence to the contrary, it might 
be presumed that he came in as assignee of A., 
although he never paid rent, and that notice to 
quit was rightly given to B, Doe d. Morris v. 
Wniiams, 6 B. -k C; 41 ; 9 D. & R. 30 ; 30 R. R. 244. 
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Collector of Eents.]-A notice ^iven 

to a mere collector of rents is not good, 

V. Bmilter, 2 I'. & F. 133. 

Sexviceonlessor’sEepresentatives-Surrender 

by Operation of c^tomaiy f oe- 

holds were demised by a lease of the 
1877, to two lessees, for twen‘y-one yea^ faon 
Christmas, 1876, at a rental of 130;. The lease 
was determinable at the expiration of 
teeiith rear, on the lessor or lessee s givin,,^ _ 
other of them, -‘ or his or their representatives oi 
assi'^ns,” a written notice of such intention. Ihe 
kssSr died in December, 1877, having devised 
and bequeathed his customary freeholds and 
«olds to trustees in trust for his wife M. 
Mng her widowhood, and then to o^ tene- 
ficiaries. On the 21st December, 1889, one ot 
the two lessees gave notice to M. ot his ™tention 
+n rniit <ind Yield up possession of the leasetioici 
uXses at ehristmL,^1890. On the 13th August 
1890, M., purporting to act under the 
of the Settled Estates Act, granted a lease ot the 
same premises to one of the two “'^^1 
for seven years from Christmas, ^'t the 

reduced rent of lOOf. The licence of the loi-d ot 
the manor for this lease was not obmnied. In an 
action by the trustees and benehciaries of the 
original ‘lessor against the twm lessees :-Hek , 
fn that the notice ot the 21st December, Ibh.), 
not having been served on the lessor s represen- 
tatives or assigns, was not a good notice ; and 
C2) that the old lease was not surrendered by 
operation of law, inasmuch as it 
not void. EtiJttoii V. Penny, dt L. T. 2.)0 , 41 
AV. R. 72. 

e. Form and Validity of. 

■Written or Parol.] — A parol notice to quit by 
a tenant under a parol lease is sufficient, lim- 
mine v. Rmclineon, 3 Burr. 1603 : 1 Bl. o.l.b 
S. P., Doe d. Mieartfiey (^Lord) v. Crtc/i, o hsp. 

19(5 ;■ 8 R. R. 848. . 

Tliou'^h £?iven a person acting as steYaui 
of a corporation. Roe d. Roohester (^Deanj v. 
Pierce, 2 Camp. 96 ; 11 R. R- 

Rofi Do., 1 A. & E. oLb ; d N. & JM. 

771 ; 8 L. J., K. B. 165. 
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was necessary, the words in the clause refeiim 
to the surrender of possession merely, and that, 
therefore, the tenancy was determined. Carleton 
V. midjert, U W. R. 772— Ir. Ex. C. 


Birectiou and Address.] — It is not necessary 
that a notice to quit 


The Court will give a Eeasouahle Construction 
to.] — A notice dated 27th and served on. the 
28th September, requiring a tenant to quit at 
Lady-day next, or at the end of his current year, 
must be understood to mean a six months and 
not a two days’ notice to quit. Doe d. Smiting- 
tower CLord') v. CulUford, 4 33. & R. 249. 

For the court will look to the intention of the 
parties, and where general language is used, 
which is open to doubt, they will intend if 
possible that the notice has a sensible meaning, 
and construe it accordingly ; and in this case a 
two days’ notice could not have been intended, 
because that would be no notice whatever. 1 b. 

Certainty of.] — A notice to quit, “or I shall 
insist upon double rent,” is sufficiently certain 
to support an ejectment. Doe d. Mattlieios v. 

1 Dough 175. 

A notice to quit at the end ot the current yeai 
of tenancy, “ on failure whereof, I shall require 
you to pay me double former rent or value for so 
long as you detain possession,” is an unqualihecL 
notice, and does not give the tenant an opDon. 
Doe d. Lgster v. Goldwln, 1 G. & D. 463 ; 2 Q. B. 
143 ; 10 L. J., Q. B. 275. 

A notice to quit must be such as the tenant 
mav act upon with safety ; that is, one which is 
in fact, and which the tenant has reason to 
believe to be, binding on the landlord 
Phl,m. 9 B. & S. 761 ; 37 L. J., Q- B. 19b ; L. E. 
f a." . 303 ; 18 L. T. 813 ; 16 W. E. 1044 
A notice to determine a tenancy, aithoiign 
imiierfectlv expressed, is a good and valid notice 
if accepted as such at the time by the landlord. 
Generitl Asftnranve Co. v. Worslty, 64 L. J., Q. B. 
253 ; 15 R. 328 ; 72 L. T, 358. 

Notice was given to a tenant from year to yeai, 
holding from ^Martinmas to Martinmas, to quit 
“on the 13th day of May next, or upon such 
other dav or time as the current year tor which 
you now hold will expire.” The notice was 
dated and served on 21st October Held, bad. 
Doe d. Rlehmond Corporation v. Morphett, ( Q. i>. 
577 ; 14 L. J., Q. B. 345 ; 9 Jiir. 776. 

By an agreement for a lease of five years it was 


delivered to him at the proper time Doc^ d. 
MaUUewson v. t\AdyMnian, 4 Ksp. 5 ; 6 R.R. 834. 

And if a notice to quit is directed to the tenant 
by a wrong Christian name, and he keeps it and 
'does not send it back, it is a waiver of the mis- 
direction, and the lessor may recover on it it 
there was no other tenant of the name. Doe v. 
turner, 6 Esp. 70 ; 9 R. B. 810. 

Signature— Formal Surrender.]— A lease con- 
tained a clause enabling the tenant “ to surrender 
and deliver up the premises” at the end of ever}- 
three years, “ he first giving six calendar months 
previous notice of his intciitioii to surrender 
said premises.” A notice was delivered at the 
proper time signifying such intention, but bearing 
no signature. When the time in the notice 
had expired the tenant tendered possession, 
which was not accepted. The tenant there- 
upon left, leaving a caretaker in possession :■ 

t-P A A rlifl ramiirfi siTornfi.tnri 


lUViUCVl UJ-xw 

after the expiration of the term of three years 
out of the term of five years” by six months 
notice in writing, expiring at the corresponding 
quarter-day at which the tenancy commenced. 
The tenant entered into possession on the 29th 
September, 1885, and on the 23rd March, 1888, 
crave notice to the landlord in the follo\\nng 
terms “ Kindly take notice that 1 intend to 
surrender to you the tenancy of this ^-^oiiseonot 
before the 29th September, 1888 Held, that 
the notice to quit was equivocal in its terms, and 
therefore bad. Gardner v. Ingram, 61 L. i. ; 
54 J. P. 311. , , 

A tenant wrote to his landlord, from whom ne 
had taken a house on a lease determinable at the 
end of seven or fourteen years, “ I have just been 
looking at inv lease, and 1 see that my first seven 
years will be determined on 25th December, 
;i894. I have been making inquiries for s^nne 
i time past, and I find that 1 am paying too high 


upon left, leaving a caretaker in possession tnnc axivx x ^ ^ 

Held, that the notice did not require signature ; | a rent, _ and considerably hi^ ^ y 

that no formal surrender by deed or otherwise ! adjoining houses are able to let tor now 
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iiiiderstaiid that the rent is 50Z. too high, and I 
shall not be able to stop unless some reduction 
is made. I give you an early intimation of this, 
so that you may have ample time to consider 
.what course you would like to adopt ” Held, 
that the letter constituted a good and sufficient 
notice to determine the lease* Bury v. Thomjjson, 

6d L. J., Q. B. 500 ; [1895] 1 Q. B. 696 ; 14 E. 
299 ; 72 L. T. 187 ; 4B W. E. 338 ; 59 J. P. 228— 
C.A. . , 

Where a tenant is entitled to six months’ 
notice, a notice to quit “ at the expiration of the 
present year’s tenancy ” is sufficient, although it 
does not appear on the face of it that it was 
given six months before the period therein 
specified for quitting. Boo d. Gorst v. Timothy, 

2 Car. & K. 351. 

Where a tenancy began on the 11th October, 
a notice served in June, 1840, requiring the 
tenant to quit “ on the 11th of October now 
next ensuing, or such other day or time as your 
tenancy may expire,” is a three months’ notice 
to quit in October, 1840, and not a six months’ 
notice to quit in October, 1841. Mills v. Go']f\ 
14 M. & W. 72 ; 14 L. J., Ex. 249. 

As regards Time.] — Notice to quit at the 
end and expiration of “ the current year of your 
tenancy, which shall expire next after the end 
of one half-year from the date hereof,” was 
held sufficient. Doe d. Phillips v. Butler^ 2 Esp. 
589 ; 5 E. E. 756. 

A notice to quit on the anniversary of tire day 
at,” or “ on,” or “ from,” or ‘‘ on and frotn ” 
which the tenancy conimenced is uood. 8i(le- 
hotJuimY. Holland, 64 L. J., Q. B. 200; [1895] 

1 Q. B. 378 ; 14 E. 135 ; 72 L. T. 62 ; 43 W. E. 
228— C. A. 

A notice delivered to a tenant at Michaelmas, 
1795, to quit “ at Lady-day, which will be in the 
year 1795,” was a good notice to quit on Lady- 
day, 1796. Boo d. Bedford {Buhe') v. lOiightley, 

7 Term Eep. 63 ; 1 Chit. 11 ; 4 R. E. 375. 

A notice to quit on one of two days, as an Old 
or New Lady -day, is good, if served six montlis 
before the da,y on which the tenancy commenced. 
Boo d. Matthewso7i v. Wrvjhtman, 4 Esp. 5 ; 6 
E. E. 834. 

A notice to quit, on Lady-day is a good termina- 
tion of a holding either from Ijady-da,y old or 
Ladv-day new style. BonnH. Willanx. Walhor, 
Peake Ad. C. 194. 

If a tenant from year to year holds from Old 
Michaelmas, a notice to quit at Michaelmas 
generally is good. Boo d. Ilinde v. Vinee, 2 
Camp. 256. S. P., Boe v. Broohes, 2 Camp. 257, n. 
But see Boe d. Spicer v. Lea, 11 East, 312. 

A notice to quit on St. Michaelmas-day is 
priina facie a notice to quit at New Michaelmas ; 
l)ut, if the holding is from Michaelmas, it will 
be a sufficient notice to quit at that time. Boe 
d. Willis Y. Porrm, 9 Car. & P. 467. 

But a notice to quit at Michaelmas generally 
will be held to mean Old Michaelmas, if the 
custom of the country is to hold from that time. 
Burley d. Canterlmry v. Wood, 1 Esp. 198. 

Varying from Proviso in Lease.] — An inden- 
ture of lease contained a clause, that if the lessee 
•sliould be desij'ous to put an end to the term at 
the end of the first fourteen j’^ears, and should 
leave or give six calemlar months’ notice in 
wilting, immediately preceding the end of the 
first fourteen years, then the demise shoufil 
•cease and determine. The lease commenced at 
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Michaelmas, and in November of the fourteenth 
year of the term the lessee gave notice, in 
writing, that he should deliver up the premises 
on the 24th June next, agreeably to the cove- 
nants of the lease. The jury found that the 
lessor understood the notice to be to give up at 
the end of the fourteen years Held, that it 
was bad, as it varied from the proviso in the 
lease. Cadhy v. Martinez, 3 P. & I). 386 ; 11 
A. k E. 720 ; 9 L. J., Q. B. 281. 

Parol Evidence to explain Intention.]— Where 
on a written agreement to demise from the follow- 
ing “Lady-day,” a notice to quit “on the 6th 
April” was given Held, good, parol evidence 
being adduced to shew that by “Lady-day ” the 
parties meant “ Old Lady-day.” Bemi d. Peters 
V. 3 13. & R. 507. 

Part only of Premises.] — A notice to quit a 
part only of premises leased together is bad. 
Boe d. Model v. Aro/ier, 14 East, 245 ; 12 R. R. 
509, 

Where a farm was leased for twenty-one years 
at a rent of ISOZ. per annum, consisting, as 
described in the lease, of the Town Barton, and 
its sevei’al iiarcels described by name, at the rent 
of 83/., other closes named, at other rents of 5/., 
51. aiul IZ. ; the Shipt)en liarton, and its several 
parcels, described by name, at 86Z. ; with a 
power reserved to either party to determine the 
lease at tlie end of fourteen years, on giving two 
years’ iji'evious notice: — Held, that a notice by 
the landlord to his tenant to quit “ Town Barton, 
&c. agreeably to tlie terms of the covenant 
betw'een us, on the expiration of the fourteenth 
year of your term,” given in due time, was 
sufficient. lb. 

A defendant leased about twenty acres of land 
for five years, at a yearly rent from the, owner in 
fee-simple, under a ineinoranduni of agreement, 
and immediately afterwards sub-let about six 
acres, ])art of the t)remises, to another person, 
on a yearly tenancy. At the conclusion of the 
term the defendant continued in possession ctf 
the whole, and during the first year after the 
term expired the lessor conveyed to the plaintiff 
the six acres which the defendant had sub-let, 
and agreed with the plaintiff, but without the 
consent of the defendant, as to the amount of 
rent to be a|)portioned to this part of the pre- 
]nises out of the rent which the defendant }>aid. 
Although notice of the conveyance and agreed 
apportionment of rent was afterwards given to 
the defendant, he never recognised the plaintiif 
as his landlord, but continued to pay rent for the 
whole ])remises to his lessor, who handetl over 
the agreed portion to the plaintiff. The plaintiff 
gave the defendant notice to quit the sub-let 
|)remises six months before the expiration of a 
year’s tenancy : and tlie defendant forwanled 
this notice, with a further notice to (piit from 
himself, to his sub-teiiant. At the end of the 
year the sub-tenant gave up possession of his 
[)rcmises to the plaintitf, but the defendant 
wrote to the latter claiming to hold the same as 
tenant to the original icsstir, and re'.pnriog {>ns- 
sessitm. The defendant then di<l certain acts 
upon the premises whicli laid been in Ids sub- 
tenant, 's occiqiation for which t.hc ].)iaintiff 
brought au action of trespass : — Held, tlmt liis 
notice to the defendant to quit part only of the 
premises demised to him was invalid ; that his 
passing on the notice to his tenant did not pre- 
clude ids disputing it ; and that the action could 
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not be maintained. Prince y. Beans ■, 29 L. T. 
835. ^ 

IJotice pursuant to Proviso referrin g to Part e 
—Eight to Eecover Possession of the Whole. J— c 

The lessor may, under a proviso in a lease c 
empowering him “ upon three months notice ot i 
his intention to resume for building purposes aip" 
portion of the demised premises . . . ^ 

such possession,” resume possession of the entiie 
premises. Bennedy v. Liddijy 15 W. K. 4ol. 

The fact that the sum per acre to be allowed 1 
as rebate of rent in such case exceeds the rent j 
per acre originally reserved, will not^ be c<m- i 
sidered as evidence of a contrary intention. 1 o. 

Actual re-entry is not necessary unner such a 
proviso, as the tenancy is determined by the ■ 
notice. Ih. 

Description of Premises.] — A misdescription 
of the premises is not fatal, if they are otherwise 
sufficiently designated, so that the party to whom 
the notice has been given has not been ^misled. 
JDoe (1. Cox V. Poe., 4 Esp. 185 ; 6 E. E. 850. 

Where a house, lauds, and tithes are ^ held 
under a parol demise at a joint rent, a notice to 
quit “the houses, lands, and premises, with the 
appurtenances,” includes the tithes, and is suffi- 
cient to put an end to the tenancy. TJoe d. 
Monjany. Churchy 3 Camp. 71. 

Ill ejectment to recover a farm at H., the 
notice to quit described the premises to be at 
D., which was a distinct parish ; but as it did 
not appear that the tenant was misled by the 
notice Hold, that it was sufficient. Doe d. 
Armsinmj v. Wilkinson, -t P. & D. 323 ; 12 A. & E. 
7-13 ; 1 Arn. & H. 39. 

Additional Clause in—Increase of Eent.]— 

The defendant was tenant to the plaintifi: from 
Tear to vearof a shop and premises ; the plaintiff 
gave the defendant a written notice to quit, which 
contained the following clause : “ And I hereby 
further give you notice that should you retain 
possession of "the promises after the day before 
mentioned the annual rental of the ])remiscs now 
held by jmu from me will be 150Z., payable 
quarterly, in advance ” : — Held, that the notice 
to quit "being otherwise sufficient, it was not 
rendered invalid by the additional clause. 
Ahearn v. Bellman, 48 L. J., Ex. 581 ; 4 Ex. D. 
201 : 40 L. T. 711 ; 27 W. E. 92S~C. A. 


f. Expiration of. 


i. In Ordinary Cases 


Generally.] — In the case of a tenancy from ' 
year to year, there must be a half-year’s notice 
to quit, ending at the expiration of the year. 
Riylit (1. Flower v. Darky, 1 Term Eep. 159 ; 1 
E. *E. 109. And see Doe d. Pnddicowle v. Harris, 

1 Term Eep. 101, n. 

If premises are taken “ for twelve months cer- 
tain, and six months’ notice to quit afterwards,” 
the tenancy may be determined by a six months’ 
notice to quit, expiring at the end of the first 
year. Thompson v. Mahevly, 2 Camp. 573. 

Where jiremises are let from year to year upon 
an agreement that either party may determine 
the tenancy by a quarter’s notice, the notice 
must expire at the periotl of the year when the 
tenancy commenced. Doe d. Pitcher v. Donora?i, 
1 Taunt. 555 ; 2 Camp. 78. 


So, where premises are taken under an agree- 
ment, by which the tenant is always to quit 
at three months’ notice, the notice must expire 
either at the same time of the year the tenancy 
commenced, or at any other corresponding 
quarter-day. JCemj} v. Derrett, 3 Camp. 510 ; 14 

E. E. 820. . . . ^ ^ 

A party took possession ot premises on the 1st 
Ainnist, and at the Michaelmas following paid 
the'^half-quarter's rent, and continued afterwards 
to pay quarterly on the usual feast-days -.—Held, 
that a notice to quit at Michaelmas was sufficient, 
and that although the landlord had at first given 
a notice, expiring within the half-quarter, it 
was not necessarily presumable thence that the 
tenancy was from year to year, commencing with 
the half-quarter. Sa cage v. Stajjleton, 3 Car. & P . 

275. , , . 

The defendant went into possession of certain 
premises under an agreement for three years by 
which he agreed to pay a yearly rent of 50Z., such 
rent to commence as from May 9, 1891, and the 
first half-quarter was to become due and payable 
on June 24, and after that on the usual quarter- 
days. At the end of the three years he stayed 
on, and continued to pay the rent quarterly as 
before. On September 28, 1896, notice to quit 
was served on him for March 25, 1897 : — Held,, 
that the notice to quit was bad, as the tenancy 
did not commence on March 25. Simmons v. 

, Underwood, 76 L. T. 777. 

3 Where A. agreed to let B. premises for three 
[ years from Michaelmas, 1845, with a power for 
B., six months previous to the end of the term 
- of three years, by a notice to that effiect, to renew 
‘ the tenancy for a further term of three years, 
and B. entered and paid rent, and gave notice 
of his desire to renew, but no further lease was 
granted Held, that a tenancy from year to 
year was granted, determinable during the three 
1 years by a notice to quit, but expiring at the 
, end of that period by effluxion of time, when A. 

, might recover in ejectment without giving any 
^ notice to quit. Doe d. Derenish v. Mo jf at, lo 
Q. B. 257 ; 19 L. J., Q. B. 438 ; 14 Jur. 935. 

By a written agreement the tenancy was to be 
“from year to year from Michaelmas next, at the 
^ yearly sum of S5l., payable half-yearly, at Lady- 
^ day and Michaelmas, except the last half-year, 
which portion of the rent shall be paid on or 
before the 1st of August in that year, the tenant 
to dress the lands in the due course of husbandry, 
and to allow the latidlord or incoming tenant in 
the last year to enter on the 1st of May to make 
fallows, the tenant to be allowed the use of 
barns for stacking and threshing the crops of 
the last year, until the 1st of May after the 
tenancy”: — Held, that the agreement did not 
n create a tenancy for more than a year, and that 
je notice to quit might be given, expiring at the 

r. end of the first year. Doe d. Plumer v. Nahihy.,. 
1 10 Q. B. 473 ; 16 L. J., Q. B. 303 ; 11 Jur. 308. 

s. On 20th May, 1824, A. agreed to let to B. cer- 
tain rooms, B. agreed to pay 61Z. a year as rent,. 

r- by quarterly payments, and it was stipulated 
that the tenancy should be determinable on three 
.s’ months’ notice on either side. On 20th August, 
st B. served A. with a written notice to quit on 
20th November. Two months after the expira- 
m tioii of the notice, B. agreed to give up the keys, 
:ic but soon after refused on the ground that tiie- 
ce notice was bad : — Pleld, first, that the agreement 
he created a tenancy for a year certain, and that, 
71 , therefore, the notice ought to have ended with 
the current year, unless there was a custom to* 


989 LANDLORD AND TENANT— re™ma^fo?z. 0 / 990 

the contrary, and, secondly, that B. agreeing to lease, and looking at the whole contract and the 
give lap the keys was no acquiescence in the surrounding circumstances, the lessees were 
notice. Broiv-riY. Bm'timMiv, 7 D. &; E. 603. entitled to determine the tenancy at any time 
Demise for one year and six months certain by six months’ notice, expiring six months after 
from August 13th, at a rent payable at the usual the delivery of the notice, without regard to- 
quarter-days ; three calendar months’ notice to the time of the commencement of the tenancy* 
be given on either side before determination of Bridges v. Potts, 11 C. B. (K.s.) 314; 33 L* j., 
the tenancy. The tenant continued to occupy C. P. 338 ; 10 Jiir. (N.s.) 1049 ; 11 L. T. 373. 


beyond the year and six months Held, that a 
three months’ notice to quit, expiring on 13th 
August, was proper, and not a notice expiring 


Under Void Agreement for a Lease.] — A 

tenant held premises under a void agreement for 


at the end of a year from the termination of the ^ Michaelmas, 


year and six months. Doe d. B,ohhison v. Dobell, 
1 Q. B. 806; 10 L. J., Q. B. 242. 


1823 ; before the expiration of the five years and 
a half, the parties entered into a negotiation for 


Premises were let from 19th April, 1841, at the ^ lease for seven, fourteen, or twenty-one- 

yearly rent of 421., payable quarterly, the first years, at an increased rent, in consideration of 
paynient of 71. 13«. Gd. to be made on 24th June, H'e landlord laying out money in improvements : 
1841, being the proportion down to that date; I'!®*® ever executed, but the tenant con- 
the tenant to hold and enioy at that rent until l™ued in the occupation of the premises, pajdng 
one of the parties should siye the other six increasetl rent from Michaelmas, 1828, down 
calendar months’ notice to quit ; the tenant to 1S3« Held, that a notice given at Lady-day, 
leave the premises in as good a condition as at ‘'^1 Michaelmas, the period at which the 

the date of the agreement Held, that notice tenancyoriginally commenced, was valid. .Bcrrcy 
might be given to quit at the expiration of any 4 Scott 61^; 3 Man. & G. 498 ;• 

six months after 24th June, and that a notice on 

24th June for 25th December, 1841, was good. j tr ‘j t ^ i i i- 

Doe d. Eim,/ v. Grafton, 18 Q. B. 496 ; 21 L. J., lease. ]-It a lane lorf leases tor 

Q B ‘>76 • 16 Jur 833 seven years bv parol, and as rees that the tenant 

A'person entered'a; tenant under a written f Vf'’ f ‘ Lady-,lay and qu^it at Gaiidleinas, 

agreement on the 7th of May, 18,50, but paid no ^ f * 

rent .—Held, that a six months’ nitice to quit, ternq the tenant holds 

expiring on the 7th of Mav, 18.51, was a good under the tenns of the lease in other respects ;, 
notice. Doed.arnwull v. dIMhews, 11 C. B. 675. ami therefore the knd ord can only put an end 
An agreement to give six months’ notice to ‘I’ 

quit means, prinul facie, six lunar months, ami O ^ l-l^- 

cannot be explained to mean calendar months bv I’"’''; >'emaiiidc, -man creates a new tenancy 
evirlence cf +!,« nf n ..m-tienlav "’‘111 tenant 111 possessioii Under a void lease- 


quit means, primil facie, six lunar months, ami -"""V t T ’ ; 

cannot be explained to mean calendar months bv I’"’''; >'emamdc, -man creates a new tenancy 
evidence of the usage of a particular estatm 'vith a tenant m possession under avoid lease 
Bogers v. Hull Dock Co., 34 L. J., Ch. 165 ; 11 ’^ 3 ' a tenant tor life, and receives rent on 

‘L . _ — _. ’ ’ ’ the days or payment meiitioiied in the lease, a 


L. T. 42 ; 12 W. E. 1101. 


A . V. . ..p-D 1 liotice to quit must expire on the dav of entry 

A. held premises ot B. as tenant tor a year, and 4.1 ^ i i i V ? * 

•s,., ^ n under the original demise. Boe a, Jordmi 


so on W year to year, so long as C. should live, ..ff '1’ ^ 

the tenancy commencing .at Ciiristraas, after the ir 77 ' Vu’o ' u ’ ip’p ^ iov' 

death of a: (C. being also dead). A.’s widow, by ^ R- WC- 

agreement with the landlord, continued to occupy after.]-Mnien a person, who- 

the premises at the same rent, nothing being tenant from year to year, has been per- 

said about the commencement of hei tenancy undisturbed in po.ssession after 

Held, that there was evideno_e enough to warrant . , of a notice to ou t. the nuestion 


, , . . • ^ nv . 1 ” t X the expiration of a notice to quit, the question, 

the jmy m assuming that the widow s tenancy ^ subsisting tenancy from year 

was a mere contiiuiation of the original tenancy 

of A., and therefore properly determined by a ^ '* * ’ 

notice to expire at Christmas. Humphreys v. ’ ‘ ‘ ' 

Franlis, 18 0. B. 323. Custom to continue in Possession.] — A tenant 

agreed to let to H. a house quarterly, at a year to year of a stone quarry in A'erkshire 

yearly rent, to be paid quarterly; a quarter’s received from his landlord six months’ notice to- 
notice to be given on either side. H. occupied The tenant claimed the right, under an 

for more than a year Held, that the agreement alleged custom of the district, to be allowed to- 
shewed that, though a notice might have been continue in possession a reasonable time after the 
given to quit within the year, both parties expiration of the notice, to enable him to get the 
intended the tenancy to endure for more than a ^q^ieh he had “ bared.” At the expiration 

year, and, therefore, such tenancy having in fact the notice, the landlord brought ejectment 
lasted a year, it was a yearly hiring conferring^ a against the tenant, who thereupon filed a bill to- 
settlement. Hastings v. St. Jame^s, restrain the action, and setting up the custom as 

Clerhemoell, 6 B. &: S. 914 ; 35 L. J., M. C. 65^; against the landlord : — Held, that the evidence 
L. E. 1 Q. B. 38 ; 11 Jur. (N.S.) 977 ; 13 L. T. failed to prove the existence of the custom as, 


362; 14 W. E. 175. 

Under-mining Lease.] — An agi cement for a 
mining lease contained the following clause : 
Tlie lessiics to lie at liberty at any tune hereafter 
to determine this agreement, or the lease agreed 
to be granted, and to abandon the ironworks on 
giving to the lessor six months’ notice in writing 
of their intention so to do. The lessees entereil 


alleged; and that, even if it hail existed, the 
proper remedy of the tenant would have been at 
law. Vint v. Constable, 25 L. T. 324. 


ii. Different Times of Entry, 

Which is principal Subject of Holding. ]- 


of their intention so to do. The lessees entered Where a house and lan<l arc let together to be 
and paid rent under the agreement, but no lease entered upon at different times, and it does not 
was executed Held, that this being a mining appear fi’om the terms of the demise from what 
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time the whole is to be taken as let together : it 
is a question of fact for the jury which us the 
principal and which the accessorial sub3ect ot 
demise, in order for the judge to decide whether 
the notice to quit the whole was given in ^me. 
Piw d. lieajyy v. Iloimnl, 11 East, 498 ; 11 K. li- 

255. ' 

' A tenant held a house and land from year to 
year the land from the 2nd February, and the 
house from 1st May. On Ist August, 1842, a 
notice io quit the whole on the 2nd Febiuaiy 
next was served on the tenant : — Held, a good 
notice to determine the tenancy on 2nd February. 
]Joe d. Da'Cenjport v, likodes, 11 M. & W. 602 ; 1 
D. & L. 293 ; 12 L. J., Ex. 382. _ 

Under an agreement of demise, dated ^ m 
Janixary, of a dwelling-house, and other build- 
ings for the purpose of carrying on a manufac- 
tul’e, together with certain meadow, pasture, and 
bleaching grounds, watercourses, &c. for a term 
of twenty-five years, to commence as to the 
meadow ground from the 25th of December last ; 
as to the pasture, from the 25th of March next ; 
and as to the housing, mills, and all the rest of 
the premises, from the 1st of May ; reserving the 
first year’s rent on the day of Pentecost, and the 
other half-year’s rent at Martinmas Held, that 
the substantial subject of demise being the house 
and buildings for the purpose of the manufactm-e, 
which were to be entered on the 1st of May, that 
was the substantial time of entrj’' to which a 
notice to quit ought to refer, and not to the 
■25th of December, when the incoming tenant had 
liberty of entering on the meadow, which was 
merely accessory to the other and principal sub- 
ject of the demise ; and consequently that a notice 
to quit served on the 28th of September (which 
would have been sufficient with reference even, 
to the 25th of March, the day of entry on the 
pasture ground, the 29th of Sei)tember being 
the correspondent half-yearly day of holding to 
the 25th of March), to quit at the expiration of 
the current year of holding, was sufficients^ JJoe 
d. Ilnidford (j6d?v/) v. li athi ns, 7 East, onl ; 3 
Smith, 517 ; 8 R. R. 670. 

Land and buildings were held by a yearly 
tenant, the land from 2nd February to 2nd 
February, the buildings from 1st May to 1st May. 
The landlord, on 22nd October, 1833, served the 
tenant with a notice to quit the land and build- 
iners at the expiration of half a year from the 
delivery of tliis notice, or at such other time or 
times as your present year’s holding of or in 
the said premises, or any part or parts thereof 
respectively, shall expire, after the expiration of 
half a year from the delivery of this notice” : — 
.Heltl, that, as to the lands, the notice was to be 
considered a notice to quit on 2nd February, 
1835, and that the landlord might recover both 
hiTuI and buildings after that day in ejectment. 
Doe d. Williams y. Smithy 5 A. & E. 350; 6 
N. & M. 829 ; 2 H. & W. 176 ; 5 L. J., K.B.21G. 

A tenant held a house and land from year to 
year, the land from 2nd February, the house, «kc. 
i'rom the 1st May. On the IGth February, 1838, 
a notice to (piit was served on him, re(|uinng 
him to quit and deliver up the farm at the end 
of Ids present years hokling : — Held, that this 
was a good notice to determine the tenancy of 
1 889 ; it nut being shewn, on the part of the 
tenant, that the land was not the pi-incipal sub- 
ject of the holding, Dtw d. Ki ndenley v, IhigUes.^ 
7 M. & W, 139 ; 10 L. J., Ex. 185. 

Where a tenant held a farm, as to the arable 
lands from Candlemas, and as to the buildings 


and pastures from May-day, and the rent was 
payable at Michaelmas and Lady-day, a notice 
to'quit given six months from Lady-day, but not 
six months before Candlemas, was insufficient. 
'iJoed. Grey Be WilUm {Lord^-^. ■, 2 East, 

'^^But where, under an agreement by a tenant 
of a farm “ to enter on the tillage land at Candle- 
mas, and on the house and all other the premises 
at Ladv-day following, and that when he left 
the farm he should quit the farm according to 
the times of entry as aforesaid,” and the rent 
was reserved half-yearly at Michaelmas and 
Lady-day Held, that a notice to quit delivered 
half a year before Lady-day, but less than half a 
year before Candlemas, was good ; the taking 
being in substance from Lady-day, with a privi- 
lege for the incoming tenant to enter on the 
arable land at Candlemas for the sake of plough- 
ing, &;e. Boe d. Stricliland v. Spence, 6 East, 
120 ; 2 Smith, 255 ; 8 R. R. 422. 

So, an agreement to take a farm, the arable 
land from Old Candlemas, the pasture from Old 
Lady-day, and the meadow from Old May-day, 
paving rent half-yearly at Old Michaelmas and 
Lady-day, is substantially a taking of the whole 
from Old Lady-day, and a notice to quit delivered 
before Old Michaehnas is sufficient to determine 
the tenancy. Boe d. Baggett v. Snowden, 2 
W. BL 1224. 


g. Service. 

With whom Left-— Wife.]— If a notice to quit 
is served on the tenant’s wife at the house, 
accompanied by a statement, that the paper 
delivered is “ a notice of discharge,” it is sufficient. 
Smith V. Clarh, ^ D. B. C. 202 ; 1 WL IL C. 44. 

S. P., Pnlteney v. Shelton, 5 Ves. 261, n. 

Widow.]— A tenant from year to year 

died intestate, and, no administration being taken 
out, his widow continued in possession and paid 
the rent ; the landlord served a notice to quit on 
her, and, on its expiration, he, with her assent, 
entered into an agreement with a new tenant for 
letting the })remises, in pursuance of which the 
new tenant entered and paid rent ; subsequently 
a son of the deceased tenant took out administra- 
tion to him, and brought an ejectment as 
administrator to recover possession : — Held, that 
the service of the notice to quit on the widow, 
the person in possession, was sufficient, in the 
absence of a legal personal representative of the 
deceased tenant, to determine the tenancy which 
had been in him, and was effectual for such 
determination even as against the legal personal 
representative subsequently raised, and that 
therefore the plaintiff was not entitled to recover 
possession. Sweeny v. Sweeny, Ir. R. 10 0. L. 
375. 

Daughter.] —A. was tenant to the plaintiff 

from year to yeai’. Age had made him imbecile 
and unable to manage his farm or any business, 
but his s(m.s and daughter jointly transacted all 
Ills affairs. A notice to quit was delivered to the 
daughter at A.’s house upon the farm, but she 
was not told what it was, nor that it was for A., 
nor to deliver it to him. After the notice had 
lain in the house for some time the daughter 
burned it. The sons knew of the service of the 
notice. The jury found that it never reached 
A.’s hands, and that the fact of its receipt by 
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the daughter had not been made known to him. 
At the trial the judge held that the service 
of the notice was sufficient :^Held, that the 
delivery to the daughter constituted legal service^ 
on A. Tanham v. JMcholson, L. R. 5 H. L. 561 ; 
Ir. R. 6 C. L. 188. 

T. lived in a house where his two sons and 
his daughter also resided. T. was imbecile. 
The house was managed by his daughter, the 
farming business by his two sons. A notice to 
quit, addressed to the father, was served at the 
house by delivery to the daughter. She put it on 
the dresser in the kitchen, and afterwards burnt 
it. One of the sons knew of its existence, but 
was not shewn to have known its exact terms, 
though be was aware of its nature : — Held, that 
this was a service sufficient to entitle the landlord 
to maintain ejectment against the father. Zlddif 
Y, i:omiedy, L. R. 5 H. L. 131 ; 20 W. R. 150. 


— — Officers of Corporation,]— -An ejectment 
against the plaintiffs pro tempore of a corpora- 
tion, cannot be maintained by proving payment 
of rent for the premises, by the annual pr< 2 ‘^^‘ 2 - 
cessors of the defendants, in the same office for 
several years before, and service of the notice to 
quit on the defendants, the e.xisting bailiffs ; for 
the payment of such rent by the bailiffs in suc- 
cession is merely evidence of a tenancy in the 
corporation. But, at any rate, such tenancy 
may be determined by a notice to the corporation 
to quit, served on its officer’s. Dae d. Gmdisle 
{Earl) V, Woodman^ 8 East, 227 ; 9 R. R, 
422. 


Servant.] — The mere leaving of a notice 

to quit at the tenant’s house with a servant, 
without further proof of its having been explainetl 
to the servant, or that it came to the tenant’s 
hands, is not sufficient. Doc d. Buross v. Lucuu\ 

5 Esp. 153 ; 8 R. R. 842. 

Delivery of a notice to quit to the servant is 
sufficient, though the tenant might not have 
been informed of it till within the half-year after 
its expiration, especially as the servant might 
have been called, but was not. Doe d. NetUlc 
V. Dunhxr. M. & M. 10. 

A notice to quit served upon Thomas Mitchell, 
the servant of John Mitchell, instead of upon 
John Mitchell, although the latter afterwards 
acknowledged having seen the notice, and referred 
to the mistake, is not sufficient. Doe v. MitGlielh 
1 Jur. 795. 

The service of a notice to quit made at the 
house of the tenant upon a person whose duty it 
would be to deliver the notice to the tenant, is 
sufficient to sustain ejectment, although iii fact 
the notice was never delivered to the tenant. 
Tanluim v. JMcdiolmn, L. R. 5 H. L. 561 ; Ir. R. 6 
C. L. 188. 

The presumption in such case is that it did 
reach the tenant himself. Ih. 

In such a case the question is not whether the 
servant performed his duty in delivering it to 
his master, but whether the servant wms to be 
considered as the agent of the master to receive 
the notice. If he vms, the service of the notice 
will effectually bind the master. Ib, 

The fact that the agent who received the 
notice destroyed it would liberate entirely the 
person who delivered the notice, but would not 
liberate the person whose agent had received 
and destroyed it. I b. 

When there has been service of notice to quit 
left at the tenant’s house with a servant of the 
tenant, such a fact is more than presumptive 
evidence of a service on the tenant. The land- 
lord’s right would otherwise he controlled by 
something to which the landlord was an utter 
stranger. Ib. 

But even if only presumptive evidence of the 
service be adduced, the evidence to rebut it must 
be proof of the fact that the notice did not come 
to the knowledge of the tenant at all. Ib, 

Service of notice upon a servant living at the 
house of one of several lessees, the servant pro- 
mising to give it to him on liis return home in a 
few days,” was good service upon that lessee. 
Llddy y.' Kennedy/, L. R. 5 H. L. 134 ; 20 W. R. 
150. 


Tenant not to be found — Delivery at 

Premises.] — A lease of premises for twenty-one 
years contained a proviso that it should be lawful 
for the landlord or liis assigns to put an end to 
the demise at the end of the first fourteen years 
by delivering to the tenant or his assigns six 
calendar months’ previous notice in writing of his 
intention to do so. In an action by the assignee 
of the reversion to recover possession of the 
premises cn the ground that the demise had been 
duly determined by notice under the proviso, it 
appeared tiiat the lessee had disappeared some 
years previously, after having mortgaged the 
premises by way of under-lease, that his address 
could not be found, and that written notice to 
determine the tenancy directed to him had been 
sent to his last known address, and had also been 
delivered to the mortgagee and to the occupier of 
the premises : — Held, that the aotion could not 
be maintained, as there had been no service of 
the notice on the lessee, and as he had not 
assigned the premises no other service would 
satisfy the terms of the proviso. Iloqq v. BrooliSy 
15 Q.'B. D. 256 ; .50 J. P. 118— C. A.' ' 


When— On Sunday.] — A notice to quit is good, 
though given on Sunday. Sangster v. A7.r?/, 16 
L. 1\157. 


Ejectment pending.]— A notice to quit 

was served during the pendency of an ejectment 
for nonpayment of rent, in which judgment was 
subsequently entered and an h.nbere executed ; 
an onler for restitution having been afterwards 
obtained by the tenant, an ejectment on the 
title was then brought, founded upon the notice to 
quit : — Held, that the notice to quit was not 
effectual to determine the tenancy. Hall v. 
Flanagan. Ir. R. 11 C. L. 470. 


Evidence as to.] — A notice to quit is suffi- 
ciently served upon a tenant if it can be shewn 
that it came to his hands before the six months 
previously to the expiration of his year of holding, 
though the notice had been served only by having 
been })ut under the door of the tciianf s house. 
Alford V. Ticlin'y^ Car. & M. 280. 

The regular service of a notice to ([uit held to 
have been properly inferred from the circum- 
stance of the tenant’s speaking about “ the notice 
to quit which he had received,” and engaging a 
valuer to value his rights as an outgoing tenant. 
Doe i\. Slwpnon v. 5 Man. A Cl. 795, 

Where the tenant of an estate holden )jy the 
year has a dwelling-house at another ]>lace, the 
delivery or a notice to quit to his servant at the 
dwelling-house is strong presumptive evidence 
that the master received the notice. Jo)ieif d. 
Griffiths V. Marshy 4 Term Rep. 464 ; 2 R. R. 
44L 
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li. lATaiver of. 

Accepting or Distraining for Bent.]— If a 

landlord receives rent accrued due after the 
expiration of a notice to ciiiit. it is a waiver of 
that notice. GoodriffJitd. Charter s. Cordwent^ 

(> Term Bep. 219 ; 3 E. R. 161. 

So if he distrains for such rent. Zouch d. 
Ward V. Willinffale, 1 H. Bl. 311 ; 2 E. R. 770. 
See Jenner v. Clegg.^ 1 M. & Hob. 213. 

But the mere acceptance of rent by a landlord, 
for occupation subsequently to the time when the 
tenant ought to have quitted according to the 
notice given him for that purpose, is not of itself 
a waiver on the part of the landlord of such 
notice, but matter of evidence only, to be left to 
the jury under the circumstances of the case. 
Doe d. * Clieneg v. Datten^ Cowp. 243 ; 9 East, 
314, 11 . ; 9 E. E. 570, n. 

The receipt by an authorised agent of rent due 
at Michaelmas, isprima facie a waiver of a notice 
to quit at j\Iidsummer. Due d. Ash v. Calvert., 

2 Camp. 387; H E. E. 745. 

But where rent is usually paid to a banker, if 
the banker, without any special authority, 
receives rent accruing after the expiration of a 
notice to quit, the notice is not thereby wmived. 
25 . 

The demand and acceptance of rent due sub- 
sequent to a notice to determine a tenancy of 
chattels is a waiver of the notice. Keit\ Proiose 
Co. V. Katlomil Tele])hone Co.., 63 L. J., Ch. I 
373 ; [1894] 2 Ch. 147 ; 8 R. 776 ; 70 L. T. 276 ; 
42 W. II. 380 ; 58 J. E. 573. 

3Sfew Term on Expiration.] — Semble, where a 
term in chattels has expired and rent has been 
subsequently accepted, a tenancy from year to 
year is created, and the tenant is entitled to six 
months’ notice to determine the tenancy what- 
ever may have been the length of notice required 
during the continuance of the original tenancy. 
Ih. 


And a second notice, delivered to a tenant 
after the expiration of a former notice, to quit 
on a subsequent day, or to pay double rent, is no 
waiver of such first notice or of the double rent 
which has accrued under it. Messenger v. Ao'm- 
strong, 1 Term Hep. 53 ; 1 E. E. 148. 

If, after the expiration of a notice to quit, the 
landlord gives the tenant a fresh notice, that, 
unless he quits in fourteen days, he will be 
required to pay double value, the second notice 
is no waiver of the first. Doe d. Dighy v. Steel, 
3 Camp. 117 ; 13 E. E. 768. 

A tenant from year to year, believing that his 
tenancy determined at Midsummer, gave a 
written notice to quit at that period, which the 
landlord accepted and made no objection to. 
The tenant having afterwards discovered that 
his tenancy expired at Christmas, gave his land- 
lord another notice accordingly, and on possession 
being demanded at Midsummer, refused to quit 
the premises : — Held, that the tenancy was not 
determined by the notice, inasmuch as it was not 
good as a notice to quit, and could not operate as 
a surrender by note in writing within the Statute 
of Frauds, the first being to take efiiect in f uturo. 
Doe d. Murrell v. Milward,, 3 M. & W. 328 ; 1 
H. & H. 79 ; 7 L. J., Ex. 57. 

But a second notice to the defendant to quit at 
Michaelmas, 1811, is a waiver as to him of a 
former notice given to the original lessee, from 
whom he claims by assignment, to quit at 
I Michaelmas, 1810. Doe d, Brierly v. Palmer, 
16 East, 53 ; 14 R. R. 284. 

Detention of Key by Tenant.] —Where a 
tenancy from year to year has been determined 
by a regular notice to quit, the mere accidental 
detention of the key by the tenant (who has 
quitted the premises and removed his goods), for 
two days beyond the expiration of the term, 
does not amount to any evidence of use and 
occupation, so as to render him liable for another 
quarter. Gray v. Bomgjas, 11 C. B. (N.*S.) 520 ; 
5 L. T. 841. 


Demanding Bent.] — Though payment and 
acceptance of rent accruing after the expiration 
of a notice to quit amount to a waiver of the 
notice, a demand of such rent does not necessarily 
ojjerate as a waiver ; and it is a question for the 
jury, and not for the court, whether, under the 
circumstances of the case, the notice has been 
waived. Bh/tk v. Bewnett, 13 C. B. 178 ; 22 
L.J,, a P. 79. 

Accepting Kew Tenant.] — If, at the end of a 
year, when the tenancy is from year to j^’ear, the 
landlord accepts another person as tenant in the 
room of the former tenant, without any surrender 
in writing, such acceptance will be a dispensation 
of any notice to quit. Sparroio v. Ilaiches, 2 
Esp. 505. 

Second Kotice.] — A landlord gave a notice to 
quit different parts of a farm at different times, 
which the tenant neglected to do in part, in 
consequence of which the landlord commenced 
an ejectment ; and before the last period 
mentioned in the notice w.as expired, the land- 
lord, fearing that the witness, by whom he was 
to prove the notice, would die, gave another 
notice to quit at the respective times in the 
following year, but continued to proceed with 
his ejectment : — Held, the second notice was no 
waiverof the first. Doed. Williams Y.Ilumplireys, 
2 East, 237. 


Continuance of Possession of Tenant.] — In an 

action for rent of coal the issue being whether 
or not the defendants, having given notice to 
quit, had afterwards waived the notice, and 
continued the tenancy ; it wais proved that, after 
the time fixed by the notice had expired, they 
continued for two months, working out certain 
portions of the coal, which, however, as they 
contended, it was usual for a tenant to take 
away on abandoning such a work :~~Held, that 
it was for the jury to decide, on this issue, 
whether or not the defendants, in remaining for 
the two months, intended to waive the notice 
and continue the tenancy. Jones v. Shears, 4 
A. & E. 832 ; 6 N. & M. 428 ; 2 H. & W. 43 ; 6 
L. J., K. B. 1.53. 

No continuance of the tenancy is necessarily 
implied, from the mere fact of a tenant’s 
continuing in possession after the expii*ation of a 
notice to quit given by such tenant. Ih. 

A yearly tenancy was determined in September, 
1877, by notice to quit, and possession was 
demanded in November, 1877 ; but the former 
tenant continued in possession until the present 
action. After the expiration of the notice to 
quit, the landlord never accepted rent, though 
tendered. He told the former tenant that he 
was a trespasser, and frequently demanded 
possession, but without success. In an action to 
recover possession, founded on the notice to 
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quit : — Held, that a verdict was properly directed 
for the landlord. Ckisaclt v. Mirrell, 18 L. R., 
Ir. m. Affirmed, 20 L. R., Ir. 56— C. A. 

ConditioEal Promise to Ee-let.] — Where a 
tenant gave bis landlord notice to quit at 
Michaelmas, 1835, and subsequently made an 
offer to remain another year, to which the agent 
of his landlord replied, that “ H. (the landlord) 
has directed me to inform you that he could only 
consent to accept your offer of 420^. for the farm 
from Michaelmas next to Michaelmas, 1836, 
subject to the existing covenants, provided I 
could not find a tenant at the rent it appeared to 
be worth by the 1st of August ; ” and the tenant 
then assented to these terms : — Held, that if the 
above amounted to a substantive agreement at 
all, it was an implied condition on the part of 
the tenant to allow any one wishing to take the 
-farm to go over the land, and the tenant having 
refused to do so, the agreement fell to the ground, 
and the notice to quit at Michaelmas, 1835, 
remained good. Doe d. Hertford {Marfjiiis) v. 
Hunt, 2 Gale, 102 ; 1 M. & W, 690 ; 5 L. J., Ex. 
.241. 

Promise not to eject.] — A landlord of premises 
about to sell them, gave his tenant notice to 
quit on the 11th October, 1806, but promised him 
not to turn him out unless they were sold ; and 
not being sold till February, 1807, the tenant 
refused on demand to deliver up possession ; and 
on ejectment brought, held, that the promise 
v( which was performed) was no waiver of the 
notice, nor operated as a licence to be on the 
premises otherwise than subject to the landlord’s 
right of acting on such notice, if necessary ; and 
therefore, that the tenant not having delivered 
tup possession on demand after a sale, was a 
trespasser from the expiration of the notice to 
<quit. WhHeaere d. Boult v. Symondu, 10 East, 
I3;10R. R. 224. 

Authority to Tenant to pay Charge— Admis- 
sion.] — An authority from a landlord to his 
tenant to pay a charge upon the estate, in respect 
of a period subsequent to the expiration of the 
notice to quit is not a waiver of the notice, 
nor is it an admission that the person to whom 
it is addressed is filling the character of tenant 
,at that period, because "the tenant would be liable 
to answer for the amount in an action for 
mesne profits. Doe d. Bath v. Scott, 6 L. J. 

.(o.s.) K. B. no. 

Verbal Acquiescence.]— xl verbal acquiescence 
.by a landlord on receiving from a tenant from 
year to year a notice to quit, determining within 
the six "months, is not sufficient. Be, mil v. 
ZatuUherf/, 7 Q. B. 638 ; 14 L. J., Q. B. 355 ; 9 
.Jur. 576. 


i. Effect in Evidence. 

As to the Fact of a Tenancy.] — A notice by 
the owner of premises, requiring a tenant in pos- 
session “to leave the premises he then rented of 
the owmer at Lady Day next,” is not conclusive 
evidence of a demise from a testator to the party 
in possession. Doe d. Wilcoclimri v. Lynch, 2 
Chit. 683. And see Bislioy) v. Howard, 3 D. &; R. 
293 ; 2 B. & 0. 100 ; 1 L. J. (O.S.) K. B. 243 ; 
26 R. R. 291. 

A notice desiring the tenant to “quit the 
premises which you hold under me, your term 
therein having long since expired,” does not 
recognise a subsisting tenancy from year to year 
subsequent to the term, but is a mere demand 
of possession. Doe d. Godsell v. Inglis, 3 Taunt, 
54. 

As to the Commencement of the Tenancy.] — 

A notice to quit is not prima facie evidence of 
the period of the year when the tenancy com- 
menced. Doe d. A,di v. Calcert,, 2 Camp. 387 ; 

11 R. R. 745. 

A notice was given on the 22nd March, by a 
landlord to his tenant, to quit at the expiration 
of the current year ; a declaration in ejectment, 
laying the demise on the 1st Kovember, was on. 
the i6th January following served upon the 
tenant, who at the time made no objection to 
the notice to quit, but said he should go out as 
.soon as he could fit himself : — Held, to be primfi 
facie evidence that the tenancy commenced at 
Michaelmas, and was determined before the day 
of the demise. Doe d. Baher v. Womlmell, 2 
Camp. 559. 

So, if the notice to quit is served })ersonally on 
the tenant in possession, and he makes no objec- 
tion to it, it is prima facie evidence to be left to 
the jury, that the tenancy commenced at the 
season of the year when the notice to quit 
expires. Boe d. OlaryesY. For,ster, 13 East, 405 ; 

12 R. R. 383. S. P., Thomas d. Jone,'^ v. Thomas, 
2 Camp. 647. 

Where a tenant, on being api)lied to respecting 
the commencement of his holding, informs the 
party that it begins on a certain day, and notice 
to quit on that day is given at a subsequent 
time, he will be bound by the information he so 
gave, and not be permitted to shew, that in fact 
it began at a different time. Boe d. Eyre v, 
Lamhly, 2 Esp. 635 ; 5 R. R. 758. 

If a tenant disputes the time when his tenancy 
commences, and that his notice to quit does 
not coiTespond with it, it is incumbent on 
him, and not on the lessor, to shew the true 
time of the commencement of the tenancy. 
Doe (X, Matthewson v. WriyMman, 4 Esp. 5 ; 6 
R. R. 834. 


Effect of.] — By a notice to quit given to a 
'tenant from year to year his tenancy is deter- 
mined on the expiration of the current year, and 
a waiver of the notice creates a new tenancy, 
taking effect on the expiration of the old one. 
Tayleur v. WUdin, 37 L. J., Ex. 173 ; L. R. 3 Ex. 
■303 ; 18 L. T. 655 ; 16 W. R. 1018. 


As to Performance of Covenants.] — A tenant 
is not absolved from the performance of the 
covenants of his lease by a notice to quit ; such 
notice ought rather to be regarded as a notice to 
be more vigilant in the performance of the 
covenant. Gregory 9 Hare, 683 ; 16 

Jur. 304. 


Abandonment of.] — A notice to quit which is, 
■during its curi’ency, abandoned by the consent 
of both parties, and not acted on, does not per 
,-se put an end to a tenancy from year to year. 
Jnehiqum (^Lord') v. Lyons, 20 L. R., Ir. 474 — 
*0. A. 


As to a Surrender of the Tenancy.] — Receipts 
for rent received by a landlord from a third 
])arty are evidence of a surrender by opera- 
tion of law, putting an end to the liability of a 
former tenant. Laurence v. Faux, 2 F. & F. 
435. 
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j. Proof of. 


Generally,]-— 'A notice to quit, in writing 
signed by the party giving it, and attested by a 
witness, before 17 & 18 Yict. c. 125, s. 26, which 
renders it unnecessary to call the attesting 
witness in such a case, must have been proved 
by calling that witness, or his absence must have 
been accounted for ; proof that it was served on 
the tenant, that he read it, and did not object to 
it, was not suflScient. Doe d. Syhes v. Durnfora, 

■2 M.,&S. 62. 

Where it Was the usual course of practice in 
an attorney’s office for the clerks to serve notices 
to quit on tenants, and to indorse on duplicates 
of such notice the fact and time of such service ; 
and. on one occasion, the attorney himself pre- 
pared a notice to quit to serve on a tenant, took 
it out with him, together with two others pre- 1 
pared at the same time, and returned to his 
office in the evening, having indorsed on the 
duplicate of each notice a memorandum of his 
having delivered it to the tenant ; and two of 
them were proved to have been delivered by him 
on that occasion ; — Held, on the trial of an 
ejectnient, after the attorney’s death, that the 
indorsement so made by him was admissible to 
prove the service of the third notice. Doe d. 
Patteahill v. Tiirford.^ 3 B. & Ad. 890 ; 1 L. J., 

K. 11 262. 

In an ejectment against a weekly tenant, the 
notice proved was, to quit on W ednesday, the 4th 
August. The witness, who was called to prove 
that Wednesday was the expiration of the current 
week of the tenancy, said “ that he guessed ” the 
defendant came in “about Tuesday or Wednes- 
day, but had no recoilection which ” : — Hekl, 
insufflcieiit. Doe d. Flnlaymn v. Dayley^ 5 
Gar, A P. 67. 

A person who was employed to serve notices 
to quit, and whose duty it was to inform his 
employer of their service, Avas sent with a notice 
to serve on E. C., and on his return he signed a 
memorandum, “ 2yth September, served K. C.” 
It turned out, in fact, that he had served, not 
ll. C., but W. C., his father. It was proposed to 
shcAV that he stated this fact to his employer on 
his return, but the meniorandum having been 
prepared beforehand, was not altered : — Plckl 
that this evidence was not admissible after his 
death, as it was not made in the course of busi- 
ness or in discharge of a duty. Stapylton v. 
CkrugJi, 2 El. & Bl. 933 : 2 C. L. E. 266 ; 23 

L. J‘, Q. B, 5 ; 18 Jur. 60 ; 2 W. E. 60. 

Custom.] — The custom of the country is not 
admissible to prove that a notice to quit served 
on the oth of April is a good notice to quit by 
reason of the tenancy being a Michaelmas 
tenancy, but it must be proA^ed by direct gaT- 
dence that such is the case. Ifogtf v. 3brr/.s*, 2 
E. &..F. 246. 

Service by Post.] — Between nine and ten 
o’clock on the 25th March, a tenant put into a 
post-office in London a letter, containing a notice 
to (.juit on the following Michaehnas, and 
ad<lrcssed to the place of business of his land- 
lordls agent. The agent was at his place until 
between six and seven o’clock in the evening, 
and did not receive the letter, but found it on 
the f olio Aving morning : — Held, a sufficient notice 
to detertninc the tenancy, the Jury having fountl 
that the letter was delivered on the 25th of 
March, after the agent had left his place of 


business. DtipUlon a’'. Dviiutonf o H. & H. 518 ;; 
29 L. J., Ex. 265. 

By Duplicate Copy.]— Notice to quit may be- 
proved by a duplicate or an examined copy, 
without anv notice having been given to produce 
the original. Doe d. Fleming v. Somerton, T 
Q. B. 58 ; 14 L. J., Q. B. 210 ; 9 Jur. 775. 


2. Foefeituke, 

a. Construction, and Operation of Provisoes., 

Proviso for Ee-eutry.] — Provisoes for re-entry 
in leases are to' be construed like other contracts ; 
not A\nth the strictness of conditions at common 
laAA^ Doe d. DciTis v. FLsTtm, M. & M. 189 ; 31 
E. E. 729. 

A proviso in. a lease for re-entry on a condition-, 
broken can only operate during the term, and 
vanishes AATien that ends. Johns v. Wliittey, 3. 
Wils. 127. 

When a lease contains a proviso giving the^ 
lessor a right to re-enter in the event of breach 
of covenant by the lessee (but not making the - 
lease ipso facto void in that event) : — Quicre,. 
Avhether under the present practice the mere- 
commencement of an action by the lessor to - 
recover possession of the property for breach of 
covenant, or the commencement of such action 
folloAved by appearance by the trustee, will, 
without actual entry, operate to determine the • 
lease. SUcoch x. Farmer (46 L. T. 404) com- 
mented upon. Dyke, Mr paoie, hlorrish, In re , , 

22 Ch. D. 410 ; 48* L. T. 303—0. A. 

Eent in Arrear.]— Where a lease contained tAvo- 
clauses for re-entry : the one, in case the yearly 
rent Avas in arrear thirty days after it became 
payable, and the other in case the yearly rent Avas 
in" arrear, Avhich Avas stated to be payable half- 
yearly at Lady-day and Michaelmas : — Held, that 
the landlortl had a right to re-enter on iionpay- 
luent of each half-year's rent ; as the former clause • 
contained the description of the amount to Toe 
annually paiil, and the latter the times for pay- 
ment. ^Doe d. lindd v. Golding, 6 Moore, 231 ; 

23 E. E. 625. 

“If and whenever” no Sufficient Dis-- 

tress,] — The defendant by a lease became lessee 
to the plaintiffi of certain premises at a yearly 
rent, payable quarterly. The lease contained a 
proviso that “ if and Avj&enever ” any one quarter’s . 
rent thereby reserved, or any part thereof, should 
be in arrear for twenty -one days, and no suffi- 
cient distress could be had or levied for the 
same, it should be lawful for the lessor to enter 
upon and take possession of the demised premises. , 
Three quarters’ rent being in arrear, the plain- 
tiffi put in a distress for the Avhole amount, but 
the proceeds of such distress were not sufficient 
to satisfy more than tAvo quarters’ arrears : — 
Held, in an action to recover possession of tlie 
premises, that the words “if and whenever” 
carried the c«ase beyond the time Avlion the 
distress was put in up to the commencement of 
the action ; that as the plaintiffi by bringing the 
action must be taken to have appropriated the 
proceeds of the distress to the first two <iuarters’ 
arrears, there still remained another (piarter’s 
rent in arrear for tAventy-one days in, respect to 
which there was no sutiicient distress upon the 
premises ; and that, consequently, the plaintiff 
was entitled to recover possession under the- 
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proviso for re-entry. Shepherd v. Serger^ 60 | in such a case, yet the lessees were responsible 
L. J., Q. B. 395 ; [1891] 1 Q. B. 597 ; 64 L, T. | for the negligence of their solicitor in not exam- 
435 ; 39 W. E. 330 ; 55 J. P. 532— -C. A. ining the lease before the execution of the under- 

lease, and they have the means of knowledge 
Covenant not to Assign.] —Where a lessee and having neglected to inform themselves, the 
•covenanted to pay the rent, and not to assign case, was not a proper one for the exercise of the 
without the leave of the lessor, and there was court’s discretion to grant relief; per Lord 
•a proviso for re-entiy if the I'ent was in arrear, Esher, M.R., upon the ground that the case was 
or if air or any of the covenants thereinafter one of forgetfulness and not mistake within the 
contained on the part of the lessee should be meaning of the doctrine that equity will relieve 
broken, and there were no covenants on the against fraud, accident, or mistake. Per Lord 
part of the lessee after the proviso, but only a Esher, M.B. : The mere fact that the mistake 
covenant by the lessor, that upon the lessee pay- arises through the negligence of an agent does 
ing the rent, and performing all and every the not preclude the court from relieving against a 
covenants thereinbefore contained on his part to forfeiture. JBarroio v. Isaacs, 60 L. J., Q. B. 179 ; 
be performed, he should quietly enjoy Held, [1891] 1 Q. B. 417 ; 64 L. T. 6S6 ; 39 W.R.338 ; 
that the lessor could not re-enter for breach of 55 J. P. 517 — C. A. 
the covenant not to assign, for that the proviso 

was restrained by the word ‘Hiereinaf ter ” to Incorporation of Covenants.] — By an 

subsequent covenants, and though there were agreement in writing, but not under seal, A. 
none such, yet the court could not reject the agreed to let and B. to hire on lease for twenty- 
word. Doe. d. Sgiencer v. Godioui, 4 M. & S. 265 ; one years a house on the following terms : the 
16 E. E. 463. • rent to be 55Z. per annum ; the lease to commence 

from the 25th of March next, and to contain an 

Void Assignment.] — A forfeiture cannot extract of the covenants in the original lease 

be enforced in respect of an act which of itself which A. is bound under ; that the proposed lease 
might work a forfeiture but which by a subse- shall not be sold, parted with, or any portion of 
quent act is rendered void. Thus where a lease the property under-let without the consent in 
contained a clause of forfeiture in case the writing of A. In the original lease were six 
tenant should assign that lease, and the tenant covenants by the lessee, wdth a proviso for re- 
did assign it to trustees for the benetit of his entry on the breach of any of them ; but there 
creditors and upon this deed (ticated as an act was no covenant not to under-let without the 
of bankruptcy) a commission issued against the consent of the landlord. B. entered and paid 
tenant: — Held, that this assignment, turning rent, and unde r-let the premises without the con- 
out to be void, was not sufficient to entitle the sent of A., wiio thereupon brought ejectment, 
landlord to enforce it as a ground of forfeiture, and w^as nonsuited : — Held, that the nonsuit 
Itoe Y. Lloyd, 4 L. .J. (o.s.) K. B. 159 ; 27 E. E. 534. was right. B. held as tenant from year to year 

on such of the terms of the agreement as were 
Not to under-let withoat Landlord’s Consent applicable to that tenancy. The agreement incor- 
— Belief — Mistake — Negligence of Agent.] — poi'ated the six covenants in the original lease, 
A lease of business premises in the city of and the proviso for re-entiy on the breach of any 
London contained a covenant by the lessees one of those covenants : but the agreement could 
that they would not under- let tlie premises, or not be read as applying the proviso for re-entry 
any part thereof, without the written consent to the new clause as to nob under-letting ; and on 
of the landlord for that pur|)ose first had and mere words of agreement a condition could not 
obtained, which consent the landlord thereby be created. Crawley v. Price, L. E. 10 Q. B. 302 ; 
agreed should not be arbitrarily withheld in 33 L. T. 203 ; 23 W. E. 874. 
the case of a respectable and res})onsible person. 

The lease gave the landlord a pow'er of re-entry Grant by Lessee to Sub-Lessee of Besidue of 
for breach of any of the covenants. The his Interest — Bight of Be-entry by Lessor.] — 
lessees being desirous of under-letting part of When a lessor, being himself a tenant for years, 
the })rennses, sent instructions to their solicitor, grants to his sub-lessee the residue of his interest 
in w'hose possession the lease was, to prepare from the termination of the existing sub-lease, 
an under-lease. The solicitor being absent, the the *grant operates as an interesse termini, and 
under-lease was prepared by a clerk, wdio had the existing sub-lease does not merge; and aright 
not access to the lease, and did not know that of re-entry contained in the Original lease would 
it required the’ laiidlorcl’s consent to the under- still exist and enable the lessor to re-enter for 
lease. The solicitor returned before the under- breach of covenant. Hyde v. Warden, 47 L. J., 
lease was- executed, and the matter was concluded Ex. 121 ; 3 Ex. D. 72 ; 37 L. T. 567 ; 26 W. E, 
through him, but both lie and the lessees forgot 201 — C. A. 

that the landlord’s consent was necessary to Semble, where two pieces of land are demised 
the under-lease, and consequently the under-lease by one lease containing a power of re-entry over 
w'as executed without the landlord’s consent both, and afterwards the reversion in one of 
being obtained. The under-lessees w^ere respect- them is assigned to the lessee, the right of re- 
able and responsible persons. Ho damage was entry remains intact over the piece of land of 
sustained by the landioi-d in consequence of the wdiich the reversion remains vested in the lessor, 
irnder-lease, and no valid reasuimvas given by him Ih, 
for objecting to the under-lessees : — Held, in an 

action* of ejectment by the landlord upon the Not to imperil Licence.] — A married woman 
power of re-entry for breach of covenant, that living apart from her liusbaiul had accumu- 
lie was entitled to recover, for there had been a lated enough of her separate earnings to pur- 
forfeiture of the lease, against which the court j chase the goodwill and stock of a beerhouse, 
would not grant relief to* the lessees— per Lopes, which was taken for ■ her by S., to whom the 
L.J., and ‘‘Kay, L..}., upon the ground that, | licence was transferred, and who agreed with 
assuming that the court had power to relieve ‘ the landlord not to do anything to imperii 
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the licence, on pain of forfeiting 
and tlie fixtures. S. executed a 
of trust in favour of the 

it to her with the licence indoi’sed in blank , 
and she carried on the 

gone away to sea, the defendant (the land- 
lord) served a notice at the house, 
him to remove his goods by the folloi^mg 
day, and on the following day entered and 
tooli possession, turning the P^gintifi hei 
furniture out of the house :--Held, on actm 
brought to recover damages for the ®xpufeion, 
that, in the absence of evidence that the house 
had been improperly conducted, the absence of 
H., the licensed person, did not cause the licence 
to be imperilled so as to create a forfeiture, and 
iustifv the entry by defendant. 

MoUmm, 48 L. J., Q. B. 156 ; 40 L. T. 99 ; 27 

W. E. 312. , , ^ T.-u 

The lessee of a public-house, the lease of which 
contained a proviso for re-entry on breach ot 
covenant, covenanted not to do any act that 
could or might affect, lessen, or make void either 
or any of the licences. She, on one day, kept 
open the house during prohibited hours, permitted 
drunkenness and was herself drunk. Convictions 
took place in respect of the two first -mentioned 
offences, but they were not 
licence under the Licensing Act, 1874 (37 ^ 38 
Viet. c. 49), s. 13 -.—Held, that the covenant 
had not been brolvcn. Wader v. Awoff, 45 L. J., 
Ex. 313 ; 1 Ex. D. 124 ; 34 L. T. 362 ; 24 V . K. 
615. Affirmed, 45 L. J., Ex. 884 ; 1 Ex. D. 26o * 
35 L. T, 121 ; 24 W. E. 1004-0. A. 

Hot to carry Hay off the Premises.] — A lease 
contain ed a covenant that the tenant should 
not oarrv any hay, &c., off the premises under a 
penalty of 5Z. per ton, and a clause lollo'wed 
which enumerated all the covenants except the 
above, and provided that, upon breach of ‘W ot 
the covenants, the lessor might re-enter : Held, 
that the penalty of ol. did not prevent the clause 
of re-entry from applying to the above covenant, 
the words*' of the proviso being large enough to 
comprehend it. I)oe d. Antrolncs v. Jejrw/i, 3 B. 
& Ad. 402 ; 1 L. J., K. B. 154. See also Silcoc/i 
V. Mirmer, 46 L. T. 404, and cases post, M. 7 
cols. 1180 et seq. 

To Eepair.]— A proviso in a lease, giving power 
of re-entry if the lessee “shall do or cause to 
be done any act, matter, or thing contrary to, 
and in breach of, any of the covenants,” does not 
apply to a breach of the povenant to repair, the 
omission to repair not being an act done within 
the meaning of the proviso. J)oe d. Ahdy v 
Stci'cns, 3 B. & Ad. 299 ; 1 L. J., K. B. 101, 

A lessee was to incur a forfeiture if he did not 
do certain repairs “ to the satisfaction of the sur- 
veyor ” of the lessor ; he did the repairs, but the 
lessor’s surveyor was not satisfied : — Held, that 
if the jury thought the surveyor ought to have 
been satisfied, that would be sufficient, and there 
would he no forfeiture incurred. I>oe d. Baker 
V. Joncs^ 2 Car. A K. 743. 

Hot to build on Premises.]— A proviso in 
lease, giving power of re-entry if the tenant 
makes default in performance of any of the 
clauses by the space of thirty days after notice, 
docs not apply to the breach of a covenant not to 
allow alterations in the premises, or permit new 
buildings to be made upon them without permis- 
sion ; and an under-tenant having erected a 
portico contrary to the covenant and notice 
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bavin? been given to him to replace the premises 
in their former state, which he neglected to do 
for thirty days :-Hekl, that no forfeiture was 
ScruTOh cl. y. M,.rohem, 1 B. & Ad. 

715 ; 9 L. J. (0.3.) K. B. 126. ■ 

Premises consisting of a wharf and clock, 
dwelling-house, wash-house, and courtyard, were 
demised under a lease, containing a covenant 
that the lessee, his executors, administrators, or 
assigns should not erect or bui d any edifice or 
structure whatsoever on the wharf or dock, oi 
nlace goods thereon above a certain height, nor 
do any other matter or thing of any nature or 
kind which might obstruct the view of the river, 
from the White Hart public-house, or that should 
o-row or be a nuisance or annoyance to the occu- 
pier ; nor carry on a certain trade thereon, nor 
make any external alteration whatsoever in the 
premises, nor any internal alterations in the 
dwelling-house that may lessen the value thereof, 
without the consent in writing of the lessen’ for 
that purpose,” with a proviso for re-entry tor a 
breach Held, that this covenant absolutely 
prohibited all external alterations in any part of 
the demised premises, and that the qualification 
as to lessening “ the value thereof,” applied only 
to internal alterations in the dwelling-house. 
Perry v. Baris^ 3 0. B. (N.S.) 769. ^ 

A lease contained a covenant hj the lessee not 
to build on the demised premises without the 
consent of the lessor, any ciwelling-house, eilifice, 
cabin, farm, or other building, which should m 
the whole or in part he occupied as a dwelling- 
house, with a clause of re-entry on breach. At 
the date of the lease, there was a dwelling-house 
on the premises, to which the lessee, during the 
continuance of the demise, and without the 
lessor’s consent, added a building coiitaiiung 
several apartments, communicating with the 
original dwelling-house, and used together with 
it by the occupier as one entire dwelling-house : 

Held, that the erection of the additional 

structure, without consent, was^ a breach of the 
covenant, and occasioned a forfeiture of the lease. 
Bow vile V. Colrille, Ir. E. 7 C. L. 68. 

The owner of an estate granted a lease of a 
plot of ground to A., who coveiiaiited that he, 
his executors, administrators, or assigns, would 
not during the term do on the premises anything 
which should he an annoyance to the neighbour- 
hood or to the lessor or his tenants, or dimiriish 
the value of the adjoining property, nor build, 
nor allow to be built, on the ground any building 
or erection without first submitting the plans to 
the lessor and obtaining his approval. The land- 
lord some years afterwards granted a lease of an 
adjoining plot to B., who entered into a similar 
restrictive covenant. Within twenty years A. 
commenced, with the approval of the lessor, to 
build upon bis ground so as to darken the 
windows of B.’s house. On a bill by B. to 
restrain A. from erecting and the lessor from 
approving the building objected to : — Held, that 
B. was not entitled to relief either on the prin- 
ciple that the lessor could not derogate from his 
grant, or on the ground that the restrictive 
covenants in A.’s lease enured for B.’s benefit. 
Master v. Hansard^ 46 L. J., Ch. 505 ; 4 Ch. D. 
718 ; 36 L. T. 535 ; 25 W. E. 570 — 0. A, 

Hot to commit Waste.] — AVhere a lease 
contained a proviso for re-entry, if the lessee 
committed, waste to the value of lOi?., and the 
lessor re-entered, and brought ejectment in con- 
sequence of the tenant’s having pulled down 
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some old buildings of niore than lOtS*. value, and 
substituted others of a different description : — 
Held, that the waste contemplated in the proviso 
was waste producing an injury to the reversion, 
and that it was a question for the jury whether, 
under all the circumstances, such waste to the 
value of 10.S*. had been committed. JDoe d. 
I)arlinfft(m QMirl) y. Bond, 5 B. & C. 855; 

8 D. & Pu 738 ; 5 L. J. (O.S.) K. B. 68 ; 29 
E. K. 436. 

To produce “E.”]~A lease, for a term of 
years, if E. should so long live, contained a cove- ; 
nant that the lessee should, within three months 
after notice from the lessor, produce E., or other- 1 
wise make it appear to the lessor, within the I 
time aforesaid, or vithin a reasonable time if E. 
should be in foreign parts, by a good and suffi- 
cient certificate, that he was living. Proviso for 
re-entry on default. E. went to Brazil. The 
lessee, being called on under the covenant, pro- 
duced an affidavit, sworn in October, 1834, 
stating that the deponent had seen E. in Brazil 
in 1831, and had often heard of him from that 
time till January, 1834, as residing at a place in 
Brazil thirty miles from that in udiich the 
deponent lived during the same period, and that 
the deponent was convinced that E. was alive 
and well in January, 1834, when deponent left 
Brazil : — Held, that the fact subsequent to 1831 
could not be properly certified by hearsay evi- 
dence ; and that the statemeuit of occurrences in 
1831, from which E. might be presumed alive in 
1834, was not equivalent to such certificate as 
the covenant required, that E. was then alive ; 
and therefore, that the affidavit was not a suffi- 
cient certificate, and a forfeiture was incurred. 
Mandle v. Bory, 6 A. Sc E. 218. 

To complete Cottages.] — E., a tenant of lease- 
hold premises, under-let a portion of them to 
B. for a term of years, reserving a few months’ 
reversion. B. covenanted to complete some 
cottages on the premises by the 2r>th of June. 
By an indenture made on the 30th of July 
following, which recited that E.had entered into 
agreements and under-leases affecting the pre- 
mises, the particulars of which were known to L, 
it was witnessed that E. did bargain, sell, 
assign, transfer, and set over the premises, with 
their appurtenances, and all estate, I’ight, title, 
and interest of E. into or out of the premises, 
and every part thereof, to I., to have and to hold 
the premises and every part thereof for the 
residue of the term of years granted by the 
indenture of lease under which E. held, and all 
other the estate and interest of E. therein or 
thereout, subject nevertheless to the agreements 
and under-leases hereinbefore referred to.” B. 
did not build the cottages by the 2oth of June. 
It did not appear whether E. knew of the fact or 
elected to treat the default as a breach of cove- 
nant and a forfeiture of the lease : — Held, that 
assuming the non-completion of the cottages was 
a breach of covenant, and gave E. a right of 
re-entry before the assignment to I., and that the 
8 & 9 Yict. c. 106, s. 5," enabled E. to assign the 
right of entry for condition l^roken, yet that the 
language of the indenture was not sufficient to 
transfer that right to I., so as to enable him to 
take advantage of the forfeiture. Hunt v. Mem- 
omnt 9 Ex. 635 ; 23 L. J., Ex. 135 ; 18 Jur. 335 ; 
2 W.' E. 276-~Ex. Oil. 

Kot to permit Auction to he held on Premises.] 

— At the trial of an ejectment for breach of a 
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covenant contained in a lease whereby the 
lessee covenanted for himself and assigns not 
to permit any sale by public auction to take 
place on the demised premises without the con- 
sent in writing of the lessor, it was proved that 
the lessee, after mortgaging the premises, exe- 
cuted an assignment of his goods and chattels, 

, and that the trustees, under this assignment, sold 
j the goods by auction upon the premises. The 
judge having directed a nonsuit on the ground 
that the plaintiff was not called to prove that 
there was no assent to the sale, and that there 
was no evidence that the lessee knevv of or per- 
mitted the sale : — Held, that the nonsuit was right. 
Toleman v. PoHhury, 39 L, J., Q. B.136 ; L. E. 5 
Q. B. 288 ; 22 L. T.*33; IS W. E. 579-~Ex. Ch. 

Negative Covenant.] — A lease contained a 
covenant by the lessee not to cany on any 
trade upon the premises other than that of a 
wine and spirit merchant, and not to assign or 
under-lease the premises without the consent 
in writing of the lessor. There was a proviso for 
re-entry if the lessee should not well and truly 
perform and keej) all and singular the covenants, 
conditions and agreements thereinbefore con- 
tained to be observed, performed and kept : — 
Held, that the words of the proviso for re-entry 
were wide enough to cover a breach of the nega- 
tive covenants. Timms v. Baher, 49 L. T. 106. 

A proviso for re-entry, “ or if the lessee shall 
make default in the performance of any other 
covenants, which on his part are or ought to be 
observed performed or kept,” would a[)ply to and 
forbid the breach of a negative as well as a 
[)ositive covenant. Croft v. Lumleif, 6 H. L. 
Cas. 672 ; 27 L. J., Q. B. 321 ; 4 Jur. (N.S.) 903 ; 

6 W. E. 523. 

Land Demised under Gilbert’s Act.] — Land 
was demised for 1,000 years by indenture, in 
1793, to A. and B., the latter described as visitor 
and guardian of the poor of the parish of C., 
their successors and assigns, under 22 Geo. 3, 
c. 83 (Gilbert’s Act), for the purpose of erecting 
a poor-house thereon, and occupying and culti- 
vating the same for the use and benefit of such 
poor-iiouse and of the poor of 0., and such other 
parishes as should he united therewith for the 
purposes of the act. Proviso for re-entry, if C. 
and all the other parishes which should or might 
at any time be so united, should of themselves 
discontinue to adopt the provisions of the statute. 
Bkirther jiroviso, that, if during this demise, the 
legislature should repeal Gilbert’s Act, so that 
the poor of the several parishes should no longer 
be permitted to remain under the care of the 
visitor and guardians of such parishes, it should 
be lawful for the visitor and guardians, their 
successors and assigns, yielding up the land, to 
pull down the poor-house, and carry away the 
materials. The house was built, and G. and 
other parishes adopted the provisions of the act, 
and C. continued to follow them till the making 
of the after-mentioned order ; but the other 
parishes seceded from the union. In 1836 the 
poor-law commissioners incorporated parish C. 
in a union, and ordered all the paupers to be 
removed to the union workhouse, after which no 
paupers were received into the poor-house of 0. 
but persons requiring only outdoor relief, and 
the parish officers issued a iioticc pro^iosing to 
let part of the house and the land ; — Held, no 
forfeiture under the fii'st proviso. JDoe d. Grant- 
ley (Jjord') V. Bvtcker, 6 Q. B. 115. 
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Eefereuce to Act of Parliament— Act altered 67 ; 31 L. J;> ® ’ ® 

.rAi-'SSdt ss2«rs *■■/■£=' rvAfAw.- . p..™ .o, 

and referring’ to a private act of parliament, le-entry in case the lessee should, at any time 
The proviso lor re-entry in the act was snbse- during the term, commit any act of bankruptcy 
qu^llyXr^ by anotto act —Held, that the whereupon a commiEsicm or hat m bank^tcy 
lessor could not afterwards enter by virtue of should issue against him, and undei ^'^ bich he 
the proviso in the lease, on account of the should be duly found and declared a bankriipt. 
subsequent act. Doe d. By watery, BraiulUng, The lessee being a_ trader, commi ted an act of 
7 B, I C. m ; 1 M. & 'Ry, 600 ; 6 L. J. (o.s.) liankruptcy, on which a hat issued against him. 



■ I 


K ^ ^ be was found and declared a bankrupt : but 

' the petitioning creditor’s debt, on which the fiat 

In the Event of Execution, Bankruptcy or was founded, was proved by A. and B. as 
Insolvency.! — A proviso for re-entry in case partners, whereas it was due to A., b. aiicl U, as 
the tenant 4all commit an act of bankruptcy partners -.—Held, that the lessee was not duly 
whereon a commission shall issue, is good inlaw, found and declared a^ bankrupt within _the 
AW d. V. meaning of the proviso. Doe d. Lloyd v, 

K. E. 44.5. S. P., Church \\ Browne, 15 Yes. Inylehy, Id M. &iW. 4:66. ■ 

268 ; 10 E. E. 74. An incorporated company demised premises 

A lease contained a clause of re-entry in case by a lease containing a clause that, if the lessee 
the term of years thereby granted should he should become bankrupt, or become or be insol- 
extended or taken in execiition ; and before the vent in his circumstances, the lease should be 
end of the term the sheriff entered the premises void at the election of^ the directors of the coni- 
under a writ of e.xtent against the lessee at the pany ; the lessee having presented to the Court 
suit of the crown, held an inquisition, and seized of Bankruptcy a petition^ for arrangement : — 
the lessee’s interests into the king’s hands : — Held, in an action for recovery of possession : 
Held, that this proceeding was a taking in first, that there was a forfeiture of the lease; 

execution within the latter danse of the con- and, secondly, that the bringing of the action 

dition, and that the term was determined and was an election to avoid the lease. KlUieimy 

forfeited to the lessor. Bex v. Teppiny, M‘Clel. Gas Co. v. Sower cllle, 2 L. E., Ii*. 192. 

& Y. 544 ; 29 E. R. 839. And sec Da vis v. Byton, 

4 ll.k F, 820 ; 7 Bing. 154 ; 9 L. J. (O.s.) C. P. 44. On Tenant “ being Bankrupt.”] — A 

Lease for twenty-one years to A., his executors, lease (executed in 1880) of a mill and ware- 
administrators, and assigns. Proviso, that if A., house, for twenty-one years, contained a proviso 
his exccaitors. admiin.strators, and assigns, shoukl that in case (inter alia) the lessees should during 
become bankrupt or insolvent, or suffer any the term be bankrupts, or file a petition in 
jmlginent to be entered against him by con- liquidation, the term should cease. After the 
fessTon or otheiwise, or suffer any extent, process. Bankruptcy Act, 1SS3, came into openxtion, the 
or I'jroceediiigs to be had or taken against him, lessees presented a bankruptcy petition, and a 
whereby any reasonable probability might arise receiving order was made; — Field, that the 
of the estfito being extended, &c., the estate presentation of the petition caused a forfeiture 
should determiiie, and the lessor have power to of the term. Gould or Gould, Ex parte, Walker, 
re-enter. A. died during the term, and by his In re, 13 Q. B. D. 454 ; 51 L. T. 368 ; 1 Morrell, 
will devised the premises to his executors on 168. 
certain trusts. The sui-viving executor having 

become bardcrupt Held, that the lessor’s right Assignment by Lessee prior to Bankruptcy— 
of re-entering thereujjon accrued. Doe d. Subsequent Bankruptcy of Lessee.] — A tw-enty- 
Bridyman v. 'David, 1 C. M. E. 405 ; 5 Tyr. one }mars’ lease of a house contained a proviso 
125. ' S. C., nom. Doe d. Willia ws y. Da vid', 6 t hat if the lessee, his executors, administrators, or 
Car. tk P.614; 4 L. J.. Ex. 10. assigns, should become bankrupt, it should be 

The follow'iiig proviso foi‘ re-entry, “ that if law'ful for the lessor to re-enter, and that the 
the lessee, his executors, administrators, or assigns lease should become void. The lessee, with his 
shall, either by their or his owm act or acts, or lessor’s consent, assigned the lease, and shortly 
by bankruptcy, insolvency, w’lit of extent or of afterwmrds became bankrupt : — Held, that the 
execution, by fieri facias or other act of law or proviso referred only to the bankruptcy of the 
by any other means, w'hereby, either voluntarily lessee, his executors or administrators, if there 
or without his or their consent, wiiereuuder the had been no assignment, or, if there had been 
premises demised, or any part thereof, w^cmld, in an assignment, then to the bankruptcy of the 
case that proviso did not exist, be liable to be assignee. The intention wms that an ap]jrovcd 
seized by the sheriff or any other person, or in assignee should take the same estate as that of 
ease the lessee, his executors, administrators, or his assignor ; accordingly, as the assignee had 
assigns shall at any time make breach or default not become bankrupt, no forfeiture under the 
in pel fonnaiice of the covenants or any of them, iiroviso had been incurred. Smith y. Gronow, 
on his or their jiarts contained,” then the lease 60 L. J., Q. B. 776 ; [1891] 2 Q. B. 394 ; 65 L. T. 
was to be void, and the lessor to re*enteivis 117; 40 W. K. 46. 

insensible and void. Doe d. Wyndham y. Carew, Semble, re-entry on the bankruptcy of the 
2 Q. B. 317 : 1 (L k. H. 640; 11 L. J., Q. B. 5 ; lessee is not defeated by aninilment of the bank- 
6 Our. 457. ruptcy after action broiight. i?/. 

A lessee, wdio covenanted not to assign the 

demised premises without the convent in writing j Voidable at Election of Lessor.] — A proviso in 
of the lessor, executed a deed under s. 192 of I a lease, after stating that in certain events the 
the 24 25 Viet. c. 134, W’hercby he aBsigne<l all term should cease, determine and be utterly void, 

his property to trustees for the benefit of his continued, “and it shall be lawfful to and for 
creditors : — Held, that the assignment was a for- (the landlord) to re-enter ” ; this gives the land- 
feiture of the lease. Hidland v. Col^ I H. & 0. lord a right to enter or not, at his election. 


ruptcy after action brought. Ih. 

Voidable at Election of Lessor.] — A proviso in 
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Armsh/ v. Woodivard, 6 B, & C. 519 ; 9 D. & R. Semble, a forfeiture for nonperformance of 
536 ; 5 L. J. (o.s.) K. B. 199. covenants does not apply to breaches of negative 

A proviso in an agreement of demise that the covenants. Mmm v. Dana, 48 L. J., Ch. 223 ; 
tenant should within a certain time erect a shop- 10 Ch. D. 747 ; 39 L. T. 391 ; 27 W. R. 285. 
fiont, and that, if he did not do so, it should A lease provided, that, in case of any breach 
be lawful for the landlord or his agents to re- of covenant, it should be lawful for the lessor 

take possession of the premises, and the agree- to re-enter and expel the lessee, and the lease 

ment should be null and void, makes it a lease should, in that case, be forfeited, and be utterly 
voidable only at the election of the lessor, null and void. The lessee committed a breach 

Doe d. Kaeh v. Direh, 1 M. & W. 402 ; o L. J., by iionpaynieiit of rent. Semble, such a lease 

Ex. 185. is voidable and not void. Bowser v. Colhy^ 1 

Where there is a proviso in a lease, that, on Hare, 109 ; 11 L. J., Ch. 132 ; 5 Jur. 1178. 
nonpayment of rent, the term shall cease, the Equitable agreements, charging the property 
lessor, and not the lessee, has the option of comprised in a lease, but not accompanied "with 
determining the lease upon a breach made, a change of possession or other alteration of the 
Ileid V. Prrrsons, 2 Chit. 247. And see Doe d. property, do not work a forfeiture of the lease in 
Greeth v. Balter^ 2 Moore, 1S9 ; 8 Taunt. 241 ; equitjq notwithstanding there is a clause in the 


19 R. R. 502. 

When in a lease it is provided, that, i]i case of 
nonperformance of the covenants, the lessor 
may re-enter and have the premises again, "'as 
if the lease had never been made ” : — Held, that 


lease against assignment. Semble. Ih. 

Term Conditional upon Performance of Acts.] 

— A term for years conditioned to be void upon 
noil -performance of certain acts, becomes void 


the effect of the proviso was not to I'cnder the without entry; but if a landlord dispenses with 
lease void ab initio upon re-entry, but only to the iierformance of a condition, he cannot insist 
avoid it from the period of re-entiy. Ilurtshorne u):)on a forfeiture for the non-performance. 
V. Watson^ 4 Bing, (n.c.) ITS : 5 Scott, 506; 6 Freeman v. Boyle.^ 2 Ridgw. P. C. 79. 

I). P. C. 404 ; 1 Arn. 15 ; 7 L. J., G. P. 138; 2 A lease for so long as the lessee should continue 
Jur. 155 . to inhabit the farmhouse and actually occupy the 

Where a lease of coal mines reserved a royalty land, and not let or part with the lease, upon his 
rent for every ton of coal raised, and containetl ceasing to inhabitimmediately becomes forfeited, 
a proviso that the lease should be void altogether Doe d. Lockwood v. Clarke. 8 East, 185 ; 9 R. R. 
if the tenant should cease working at any time 402. And see Doc d. Xorfolk (^Duke') v. JJawke^ 
within two years, but after the working had 2 East, 481. 
ceased more than two years the lessor received 

rent:’ — Pleld, that a tenancy from year to year Breach of Implied Warranty — Lease of 
was not thereby created, as the lease was" not Furnished House.] — post, 0. 2, col. 1281. 
absolutely void by the lessee's ceasing to work, 
but voidable only at the option of the lessor, and 

that he might avoid the lease upon any cessation Itj. By Disclaimer, 

to work commencing two years before the <lay of 

the demise in the ejectment. Doe d. Bryan v. Repudiation by Tenant of Title of Landlord.] 
Bancks, 4 B. A Aid. 401 ; Gow, 220 : 23 R. K. 318. — In an action of ejectment it was proved that 
And see Doe d. Boscawen v. BUss. 4 Taunt, the plaintiff^, who claimed to be landlords of 
735. certain tenements, had given notice to the defen- 

A proviso in a lease for years (whereby the dants, as their tenants, that the rent of the tene- 
reiit is iiayable on a day certain at the nifinsion- merits would be raised, and that the defendants 
house of tlie lessor), that if the rent shall be had thereupon written a letter, stating that they 
unpaid for forty days after the day whereon it is “ disputed the iilaintiffs’ alleged right to raise the 
reserved (although not demanded) the lease shall rent, but were willing and offered to pay what 
be void, does not make the lease voidable by the was due in respect of the customary rent of 11,!?, a 
lessee, by reason of his having overstayed the 1 year, being all that they were liable to pay in 


b. By Disclaimer. 

Repudiation by Tenant of Title of Landlord.] 


forty davs allowed for pavment. Rede v. Farr^ 
6 Ml A A 121 ; IS R. R. 829. 


respect of the property ” : — Held, that this letter 
was a repudiation of the relation of landlord and 



A clause in a lease declaring that it shall be tenant and an assertion of a right to hold the 
void upon a breach of conditions by the lessee, tenements iqion payment of a customary rent in 
must be held to mean that it is voidable only die sense of a quit rent, and that the plaintiffs 
at the option of tlie lessor, even if the con- were entitled to eject, upon proving their^titlc, 
dition was imposed bv statute. Darenport v. without iiruving a valid notice t(j quit. Vlnan 
Bey., 47 L. J., B. C. 8 : 3 App. Cas. 115 ; 87 v. Moat, 50 L. J., Ch. 331 ; 16 Ch, D. 730 ; 44 
L. T. 727. ' L. T. 210 ; 29 W. Ik 504. 

Where a lease contains a proviso or condition Lauds being held by G. as tenant from year to 
that on breach of any of the covenants such lease year to D., who died in 1837. having devised the 
shall cease, determine and be void to all intents same to trustees for a term of 1 40 years, to permit 
and purposes whatsoever,”’ such words must he his wife E, to take the rents and profits during 
construed to mean void at the election of the her life, G. paid the rent to E., the widow, after 
lessor. Tims, where a lease contained a ])roviso D.’s death, from 1837 to 1840, and on receiving a 
to the effect that if the lessee should become bank- notice to quit from her in 1840, stated that he 
nipt or insolvent tlie lease shall “ cease, deter- did not think she would turn him out of jiosses- 
mine and be void,” and, the lessee having become sioii, as she had pj’omised he should continue on 
banknqit, the rmstcc in the bankruptcy rejected as tenant from year to year : — Held, in ejectment 
a proof put in by the lessors founded on such lease by the trustees for the recovery of the premises, 
upon the ground that on the bankruptcy the that this was sufficient evidence of a disclaimer 
lease becaiiie void .--—Held, that such rejection was by G. of the title of the trustees to warrant the 
wrong and must be reversed. Leaf her seller s' Co., jury in finding a verdict for the trustees. Diwd. 
Fx jxerte, liekle, In re, 3 Morrell, 126. Danes y, Evans, 9 M. A W. 48 ; 11 L. J., Ex. 9. 
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ravish lamls had been let to the labouring j 
inhabSnts at a foreh^^^^ rent of 
the lands haTing been afterwards inclosed, the 
churchwardens and overseers for the 
increased the rent to 12.?. per acre, for the pm- 

pose of raising a fund to pay the expenses of the 
inclosure. The tenants having paid this inci eased 
rent for many vears, conceiving that the inclosure 
eSnsesha/bknpaid 

entitled to hold the land at the original ^^ent ot 
4.S*. an acre, and refused to pay the 12-?. . Held, 
that this did not amount to a disclaimer or the 
landlord’s title, sons to enable them to eject the 
tenants without notice. T; 

G. B. Cis.S.) 253 ; 30 L. J., C. P. 313 ; 4 L. T. 21o , 

A deniid^bv parol of a landlord’s title does not 
incur a forfeiture of a lease for years. 

Gmtva V. WelU^ 2 P. & P. 396 ; 10 A. & E. 1-/ , 
3 Jur. 820 ; 8 L, J., Q. B. 265. 


Giving up Possession to Third Person.]~A 

termor, after deserting the demised premises, 
delivered up the possession of them, with the 
lease, to a party who claimed by a title adverse 
to that o£ the landlord, with intent to assist him 
in setting x\\> that title, and not that he should 
hold t)Ou'4 tide under the lease Hold, that the 
term was forfeited by the act of betraying pos- 
session. d, liJUei’hpoC'li v. 1 C. M. & h. 

137 ; 4 Tvr. 6U) ; 3 L. J., Ex. 221. 

A lessee who had paid his rent occasionally to 
a trustee, and occasionally to a cestui que trust, 
gave up ]iossessiou on the last day of his term, 
but befrsre his term was over, to the person who 
had been trustee, and not to the party then 
having the legal title Held, that, as the act 
was equivocal, it did not amount to a forfeiture 
of the term. AcMand v. Liitley, 9 A. & E. 87 ; 

1 P, A 1). 630 ; S L. J., Q. B. 164. 

Paying Pent to Third Person.]— The mere 
payment by the tenant to a third person of the 
rent reserved by his lease does not amount to a 
disclaimer of the title of the landlord, so as to 
operate as a forfeiture of tlie lease. Doe d. 
Dillon V. Purlter, Gow, 180 ; 21 Pw. II. 827. 

Eight of Tenant to Maintain Possession.] — 

Though a lessee sets up an adverse claim to the 
property in the premises which he holds under 
tlie lease, yet that does not incapacitate him 
from mam taming possession under the lease. 
Be(\s d. Doivell v. kiny, Forrest, 19; 2 Br. & B. 514. j 

Acquiescence by Landlord — Effect of.] — The 
act of a tenant disclaiming his landlord’s title 
and athnitting title in a third person shall not 
aifeet ids landlord's title, if the landlord have no 
knowledge of, or <loes not acquic.sco in such act. 
Ilovvnden v, AnHcalcy {Lord"), 2 !8ch. A: Lef. 624 : 
9K. 11. 119. 

But if the landlord, having given notice of 
such act of disclaimer, does not pruceetl for the 
forfeiture, but acquiesces, the Statute of Liinita- 
tions will run agsiinst him, as in ordinary 
cases, i h. 

And .see cases post, K. 1, cols. 1248 et seq.. 

c. Whio may Be«enter. . 

Eight of Lessor.] — A lessor who has demised 
his whole interest, subject to a right of re-entry 
on breach of a condition, may enter on the con- 
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dition being broken, though he has f version 
Doe cl. Fraernm Bateman, 2 B. & Aid. 168 , -0 

E. E. 399. , , ^ . 

In an agreement between A. and B., not iindei 
seal, expressed to be made “ in consideration of 
the rents and covenants to be reserved and con- 
tained in the lease agreed to be granted, it was 
provided that as soon as B. should have executed 
certain specified repairs, A. would lease certain 
premises to him for thirty-five years from a day 
passed, at a yearly rent, such , lease to ^ontam 
certain covenants on the part of B. as to lent 
arid other matters, and also all other usual and 
proper covenants, and especially a proviso loi 
re-entry for nonpayment of rent or nonpei- 
formance of covenants; and until the lease 
should be granted, A. should have the sanie 
powers and remedies for recovering and enioicing 
pavment of the rent and performance ot the 
covenants, as fully as if the lease had been 
actually granted, the repairs to be completed by • 
a given day. Then followed this proviso ; “ Pro- 
vided alwavs, that if the rent should be in arrear, 
or if B. should make default in the observance 
and performance of the covenants and conditions , 
then, and in either of the cases, it shall be law tuL 
for B. to enter the premises, and the same to 
have again ami enjoy as in his former estate, 
and B. and all other occupiers thereout to 
remove, and thenceforth these presents 
1 evervthing herein contained, shall cease and be 
vokl B. \vas let into the premises, and paid 
rent. The repairs not having been, done by the 
time agreed on i— Held, that A. was entitled to 
re-enter. Uaym v. Cummmyf^, 16 C. B. (N.s.) 
421 ; 10 Jur. (N.S.) 773 ; 10 L. T. 341. 

See also eases ante, cols. 1008, 1009. 


tlnconditional Option of Purchase by 

Tenant— Exercise of Option after Default.] — A 

building agreement gave the tenant an option of 
purchasing the fee, not conditioned on his due 
performance of the contract. Whilst in default 
he exercised the option ; whereupon the lessor, 
under a power in case of such default, determined 
the contract and sought to recover possession 
from the tenant Held, that, pending comple- 
tion of the purchase, the tenant was owner in 
equity, and entitled, as such, to maintain existing 
tenancies, and that the lessor’s interest, as vpi- 
dor, did not justify the tenant’s possession being 
determined. Buffety v. Sohojield, 66 L. J., Ch. 
448 ; [1897] 1 Ch. 937 ; 76 L. T. 648 ; 45 W. K. 
460. 

Eight of Eeversioner.]— A house was demised, 
habenduiri, for t\veiity-oiie years from March 
25th. 1S09, paying rent on certain days, of which 
March 25th w^as one. The estate, of which the 
house foimed part, had been devised by the land- 
lord to trustees, to receive the rents and apply 
them to certain purposes. After the landlord s 
deatli, and before the trusts were completely 
execute I, and during the teuancy the reversion 
was soltl. For a year aftci’ this sale the purchasers 
received the rents, but, (luring the suliseqiient 
years, from Christmas, 1817, to Lady-daj’', 1830,. 
they ^vere received by the trustees. The trusts 
were completely executed in 1821. On March 
25th, 1830, the lessee came to the house (no one 
being therein), gave the keys to the trustees, and 
departed. The trustees entered and the purchasers, 
who had been present at tlie above proceedings, 
and hatl come to take possession, entered also, but 
were put back by the trustees, and the latter 
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remained on the premises Held, that if the 
lessee’s term had expired, the reversioner’s entrj 
would have been good, notwithstanding the entry 
of the trustees ; but that the term, under the lease, 
did not expire till the end of March 25th, 1830. 
AeMand v. Lvtley^ 9 A. E. 879 : 1 P. & D. 636 : 
8 L. J., Q. B. 164. 

Assignee of Eeversion — Notice of Assign- 
ment.] — The assignee of the reversion of a lease 
may maintain ejectment for breach of a covenant 
to repair, without giving the tenant notice of the 
assignment. • Sealtooli v. Harstoyi, 45 L. J., C. P. 
125; 1 0. P. D. 106 ; 34 L.T.IBO ; 24W. 11.431. 

Eight of Stranger.]— B. bequeathed leasehold 
premises to trustees, on trust to permit and suffer 
his wife to receive the rents during her life. 
Afterwards, the surviving trustee and the widow 
granted a lease of the premises, the rent to be 
paid to the widow, and the lessor to have a power 
of re-entry upon nonpayment of rent ; the lease 
disclosed the title of the widow, who, after the 
death of the trustee, entered on the premises : — 
Held, that, being a stranger to the legal estate, 
the powder of re-entry could not be reserved to 
her, and that the lease operated as a lease by the 
trustee, and a conflrniation by the widow. Doe 
d. Barher v. Goldni/iith, 2 C. cK: J. 674 ; 2 Tyi*. 
710 ; 1 L. J., Ex. 256, 

Under a Power.] — Lease by a mortgagee and 
the executrix of the mortgagor, the mortgagee 
demised, and the executrix of the mortgagor 
demised and confirmed : — Held, that a re-entry 
under a power reserved for that purpose “to 
them or either of them,” enured to revest the 
former estate, and to give the legal estate to the 
mortgagee. Doe d. Barney v. Adam^^ 2 Tvr. 
289 ; 2 C. & J. 232 ; 1 L. J.', Ex. 105*. 

Effect of Ee-entry — Eights of Sub-lessees.] 

— When a lessor re-enters on a forfeiture, the 
rights of under-lessees are gone. B. IF. Ihj. v. 
Smith, 45 L- J., Ch. 235 ; 2 Ch. D. 235 ; 34 L. T. 
267 ; 24 W. R. 443— C. A. S. C., sub nom. Smith 
v. 6r. TF. By., 47 L. J.. Ch. 97 : 3 App. Cas. 165 ; 
37 L. T. 64.5 ; 26 W. R. 130— H. L. (E.) 


d. Sufficiency of Re-entry. 

Agreement to Let premises to Under-tenant.] 

—A lessor, fiiiding the demised property out of 
repair, intending to take advantage of a clause 
of forfeiture contained in the lease, entered into 
an agreement with an under-tenant, whom he 
found there, to let them to him as a yearly 
tenant, and subsequently received rent from 
him Held, a sufficient re-entry to avoid the 
lease. Baylls v. Le (dros, 4 C. B. (y.s.) 537 ; 4 
Jui\ (N.s.) 513. 


e. Operation of Licences. 

What is a Breach of.] — The lease of a farm 
contained a covenant by the lessees, “ that they 
woukl not assign or otherwise part with possession 
of the premises without the written consent of 
the lessor,” with a proviso that “in case the 
lessees shoukl fail in the observance or perform- 
ance of any or cither of the covenants and agree- 
ments on his or their part,” it should he lawful 
for the lessor to re-enter. The lessees sold their 


interest to W., and the lessor, in a letter, consented 
that W. should take the farm “ on the same con- 
ditions and in accordance with the lease.” W. 
entered and took possession of the farm, but no 
assignment of the term was executed to him — 
Heki, that there was no such breach of the cove- 
nant not to assign without the written consent 
of the lessor as to enable him to maintain eject- 
ment : first, because W. appeared to have entered 
at the instance of the lessor rather than of the 
lessees ; and secondly, because the consent to the 
assignment did not prohibit the lessees from 
parting with possession of the premises till a lease 
had been executed. Wed v. Dohb, 10 B. & S. 987 ; 
39 L. J., Q. B. 190 ; L. R. 5 Q. B. 460 ; 23 L. T. 
76 ; 18 W. il. 1167. 

The predecessor in title of the plaintiff let 
about thirty-three acres of land to B., who cove- 
nanted that he, his executors, administrators, or 
assigns, or any of them, should not during the 
term demise, let, assign, make over, or part with 
the possession of the lands (except to the extent 
of three acres therein described), without the 
licence and consent in writing of the lessor, his 
heirs or assigns. There was a proviso in the 
lease for re-entry upon breach of a covenant. 
After the passing of the 22 & 23 Viet. c. 35, the 
lessor gave B. a licence in writing to assign, 
transfer, and set over the premises to the defen- 
dant, his executors, administrators, and assigns, 
upon condition that he would not at any time 
assign or transfer the premises without the con- 
sent of the lessor, his heirs or assigns. The 
defendant assigned the three excepted acres to 
another defendant, Edge, for the remainder of 
the term, and let the rest of the premises by 
the year to another defendant, Jones ; Jones let 
the thirty acres to Edge by the year. There 
was no other licence by the lessor but that 
mentioned : — Held, that the words of the licence 
did not justify the letting of the thirty acres 
without a further licence ; and that this breach 
of covenant created a forfeiture of the whole of 
the pi’emises let under the original lease. Byton. 
V. Joim, 21 L. T. 789. 

A corporation by agreement under their seal, 
dated 24 July, 1811, covenanted to grant E. a 
building lease of certain ground for ninety-nine 
years, as soon as certain houses thereon were 
finished. E. proceeded to build the houses, and 
on 21 January, 1812, got a licence from the cor- 
poration to build a particular house as a Ijaker's 
shop, which he proceeded with, but put in no 
shop-front, the space left for it being boarded up. 
On 30 December, 1812, the corporation, according 
to their agreement, granted a lease to E. contain- 
ing a covenant by him not to injure any of the 
main timbers or walls of the demised premises, 
nor to convert, use, or occupy them into or for 
any shop, &;c., without the previous written con- 
sent of the lessors, and a proviso for re-entry on 
breach. In 1814, the house which had been left 
unfinished was completed by E., as a private 
house, the space for the shop-fi*ont being filled by 
a brick wall with two windows. The house was 
occupied as a private dwelling till October, 1822, 
when E. took out the last-mentioned brick wallr 
and placing a shop window in its place, com- 
menced the business of a baker there :• — Held, a 
breach of covenant by which a forfeiture was 
incurred ; and that the original licence to buikl 
the house as a baker’s shop had no operation as 
such after the lease executed containing the above 
covenants. Boe d. Foundling Iloapital v. Branny 
4 H J. (O.S.) K. B. 231. 
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Breach of-Belay in e«rciai»g Eemedy,]- 

After ^venty yea,! rSt ^e waft ert the“ forfeit up to the 

converted into a sboiryithoat licence. 0^^^^ December, 1842, yet that, there being a 

to the covenants contained “ , f^Aa ” continuing covenant, a subsequent breach woukl 

assignee of the reversion “w® entitle the plaintifi to enter. Doe d. Mudmi v. 

fnrently to the assi^imeut. frifoM jar .oOS. , 

H. & N. 61.5 ; 27 L. J., Ex. 37 ; 6 W. R. 1 ■ plaintifi leased premises to A. for a term 

of years, and A. died intestate pending the term, 

f. Waiver. and the plaintifi considering that no one would 

By Acceptance of a«“\]“Where m a ?“1hodd'^’oL5r^^^^^ 

power of re-entry for a breach 9"'®““^ ? tenant, at the same rent as that reserved under 
reserved to the lessor, a ^otfertiueina^be waw his father, and the son did so, and 

as the lease is thf eby rendeml v oidaWe grly • repaired the premises 

X^oe d. JJrymi • j - at or about Michaelmas, 1 86 1, and havmg attu- 

220 5 2«1 R. li. .11 • /-ia/-ioi«Ari wards discovered that the det'endaiit, a dauglitei 

But it is otherwise where the lease is declaied tid^en out letters of administration to 

absolutely void. /?>. ic n his estate, and as such claimed to hold the 

Acceptance of rent after a ^ premises for the remainder of the term, the 

Avaiver of the forfeiture Z' f < plaintiff sued her on the covenant to repair, and 

0 B. cS: C. 519; 9 D. & R. ; o L. J. (O.S.) Pf ^r a forfeiture for non-repair. 

K. B. 199. ^ 1 i-ha Tn the action of covenant, however, the defen- 

If rhc fact of dantpaid money into court, which the plaintifi 

lessor at the time. Roe d. a ,in7,l took out in satisfaction. There was no want of 

2TermRep.425 ; IR R. 513. after the pM 

d. MRtcr K .’q R R repaired them, hnd the rent due up to Michaelmas, 

V. Cowp. 2411 ; 9 314, n. , •> B- R- and received by the 

570, n. .J/nnw Y. Aent. 1 Bail »* ' , p Dlalntiff, before either action was commenced 

Acceptance of vent with knowledge of bieac^ rttpld that either the rent so paid was to be 
of covclinnt in a-iver thc brc^ch o corenaih^ ^fASctlon of the relt due under the 

]' "n "t 1 1 (|h 23 W li 3- )’ ‘ lease, and so the acceptance of it to operate as a 

10 ti. r. 342 ; .12 I... 1. IE' > ^ yf„:Xitnre of a waiver of the forfeiture, or that there had bemi 
If ejectment is brought on a toifeituie ot . pviction of the defendant by the plaintifi, 

lease uiul after the bringing of such ejectme^ whicr nyhnted lit thing ahantage of a 
the InniUonl iuicepts rcnt,it wuo yaivm^^^^^ forfeiture for non-repair during the eviction. 

31 L. J., C. F. 281 ; 8 Jur. 

'"And ;i?n't “ of re-entry on breach of Jn^a ^vn le^s^ a Je.ee 

coveiiiint, ejectment may be suppoi ted in icspoo p^ ^ ^ 1 .^^.pjjoat consent of the oom- 

of a continuing breach, as ¥ user ot rooms i . woods and forests. The trade of an 


breach v. ir,avf ^ ^ h thai, ftm Mefture' had been 

P ‘ ^ ' ’ waived. J2r;*/c.v v. Zongnmn, 24 Heav. 27. 

;£i« "H“f 

7 i 1 A' f 7 iw /J V 7iWv* 4. l^iTicr c 5 384 * 0 finy such condition, Ihe lessor then took the 

’ money, declaring he would not take it as rent, 

' ^llie receipt of rentisno waivWof acouH^^^ or as waiving the forfeiture i—Held,^ 

breach of covenant. Roe d, Baker v. Jones, 5 legal effect money must be taken accoidmg to 
Fv' i‘)a . Ill T T Ey 40'”> intent of the party paying it, m this case as 

iTie\'eceipt"of renhis a waiver of a for- rent; and that the receipt of rent as a matter 
fcinire unless it is rent due on a day after the of law, operated to waive all foifeituies then 
forfeiture is incurred. Prlre v. Wurwond, 4 Imown to the lessor, and that no protest on^^ 

H. A X. 512 ; 28 L. J., E.x. 329 ; 5 Jur. (N.S.) part could prevent ftiis legitl efteot 
17*? • T W B '"lOf; Luniletf, o Rl. & Bl. 648 ; io R. ti* f>- i ^ 

^ Ejectment 'niion a toifeiture of a lease tor not Jur. (N.s.) 275 ; 4 W E 357-Ex. Ch. bee,S. a, 
insuring, and continuing to insure, a house in in ,H, L., post, col. 101 J. ^ 

the name of the lessor and lessee, aecoKling to At the time ot the receipt ot the unonty, the 
the covenant. On the 24th January, 1836, a lessor knew of _niost of the judgments Ey vutiie 
policy of msniaiioe had been effected in the sole of which a torteiture bad been mmrred, but ditl 
naiui of tlie lessee, which hail been shewn to A., not know of every mstanoe :— Held, ttot ^ 
the then lessor, and approved of by him, and must be taken to waive all torfeitures by that 
the iiremiiims had been paid upon it up to breach of which he had notice, though it was 

Christmas, 1842. On the 14th January, 1843, more e.xtensivo than ho was aware ot. J.O. 

A. conveyed his interest in the revereion to the M^hen a lease contains a proviso tor rc-entiy 
plaintiff,* and on th 4 same day received from the for nonperformance of covenants, and a cove- 
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nant is broken for want of the previous consent what the parties iiiteixded was that the lease 
of the lessors to alterations, the receipt of rent is should continue to subsist. That the attempted 
a waiver of the forfeiture. Miles v. Tohin^ 17 assignment in 1868 by G. B., w’ho had no estate 
L. T. 432 ; 16 W. !!. 465 . in the premises, would not work any forfeiture. 

The Australian Agricultural Reserves Act (27 j That the decision of Burton, J., in (T Brim v. 
Viet. No. 23 ) enacts (s. 8), “ If any peivson select- Bernard (6 Ir. L. E. 6), was wrong : and that 
ing lands in an agricultural reserve shall fail the defendant S. had a right to rely on the 
to occupy and improve the same, as required by outstanding estate in P. B. and T. B., though 
s. 7, then the right and interest of such selector they had allowed judgment to go by default 


to the land selected shall cease and determine.'’ 
The Leasing Act, 1866 (30 Viet. No. 23) enacts 
(s. 8), “ Lands in agricultural reserves ... if 


against them. Clifford v. Beilly, Ir. B. 4 C. L. 
218. . 

The defendants held certain premises of the 


taken up on lease shall be subject to the same plaintiffs for a term of years under a lease,, 
condition . . . as to cultivation, <k:c,, as if they whereby the lessees covenanted not to permit 
were selected by purchase.” D.’s predecessor in or suffer, at any time during the said term, 
title became lessee of crown lands under this to be used, exercised, or carried on upon the 
act, but failed to cultivate or improve his allot- premises, or any part thereof, any art, trade, 
ineiit as required bj" the former act. After profession, or business whatsoever, without the 
becoming aware of the non-improvement, the licence or consent in writing of the iessoiq first 
government received rent for the allotment ; but obtained for that purpose. The lease contained 
a notice was issued to the effect that “Bents a power of re-entry upon breach of covenant, 
which maybe received upon such selections as The lessees had, by consent, made some altera- 
may have been forfeited by operation of law will tioiis in the premises, and part of the new build- 
be deemed to have been received conditionally, ing was occupied by two of the defendants as 
and without prejudice to the right of the govern- plumbers, and they carried on their business there 
inent to deal with the same according to the in a shop suited for the purpose. There was no 
provisions contained in the act in that behalf.” written licence or consent of the lessor for this. 
In an action of ejectment brought to recover the business, but two quarters’ rent w'as paid as usual 
land Held, that notwithstanding the notice, by the lessees after the business commenced, with 
the receipt of rent operated as a waiver of the the lessor's knowledge of this use of the premises, 
forfeiture. Barerijiort v. Bef].^ 47 L. J., P. C. 8 ; There was no evidence of the nature of the- 
3 App. Gas. 115 ; 37 L. T. 727. plumber’s tenancy, but within a year of its com- 

The plaintiff, E. C,, by lease of the 28th Decern- inencemeut the plaintiffs took proceedings to 
her, 1854, demised the premises for which the recover the land on the ground of a forfeiture- 
ejectment was' brought to P. B. and T. B., their by a continuing breach of the covenant : — Held, 
heirs, executors, administrators, and assigns, for that it could not be pinsumed that a plumber’s, 
lives still in being. The lease contained a clause business would be commenced upon a less tenancy 
that the lessees, their heirs, executors, or assigns, than a year of the shop in which it was to be 
would not assign, sub-let, alien, convey away, carried on ; and that the plaintiff’s waiver of the 
mortgage, or otherwise incumber all or any part breach by receipt of rerit was sufficieiit uiider the 
of the demised premises without the consent in eircuinstances to render these proceedings ineffec- 
writing of the lessor, his heirs or assigns, first i tual. Gr[ff.n v. Tomkins, 42 L. T. 359 ; 44 J. F. 
had and obtained, untler pain of forfeiture of the ! 457. 

lease. On the 1st January, 1863, P. B. ami ■ In an action of ejectment to recover possession 
T. B., hv deed assigned their estate arid interest | of premises for breaches of covenants contained 
in the ‘lease to G. B. This assignment was i in certain leases, the defcndaiit pleaded that after- 
without consent of the lessor ; but he became the bringing of the action the plaintiff, with the 
aware of it, and subsequently received rent from intention of waiving the breaches of covenant, 
G. B. Ill 1868 G. B. applied to the lessor for his accepted rent which was accrued due after the 
assent to an assignment to P. S. The plaintiff bringing of the action, and that thereby the 
refused. C. B. assigned to S. on the 2nd June, breaches of covenant were waived Held (on 
1868, without assent ; and the plaintiff brought dennuTer), a good statement of defence, for the 
ejectment against P, T., C. B. and P. H. P. 8. facts i)leaded amountctl to an agreement for a. 
defended; the other defendants allowed judg- new tenancy on the terms of the old Jease. 


ment to go by default : — Held, following Butler 
V. Sniitfi Ir. C. L. B. 213), that no estate 
whatever passed under the assignment of 1863 : 


Ecans v. Wyatt, 43 L. T. 176 ; 44 J. P. 767. 

A lease to two tenants containing a proviso for 
re-entry in case either of them should assign the 



blit that the assignment, though void, would cause premises without the landlords consent. One 
a forfeiture of the lease, if the breach were not of the tenants assigned his interest to the other, 
waived. That the clauses as to waiver of breach without the consent of the landlord, aiid^ the 
of covenant against alienation in the 8ub-letting landlord from that time accepted the rent frotii 
Acts being repealed by the Landlord and Tenant the other tenant alone : Held, that, although 
Act, I860, and there being no provision as the landlord had waived the forfeiture by accept- 
to waiver' in such cases (though there is as ance of rent after the assignment, he could not 
to sub-letting), except in reference to leases be compelled to grant a renewal to one oidy of 
made after the passing of the act (s. 43), the the lessees, so long as the other was livm 
case rested as at common law, and therefore the v. Underwood, 45 L. J., CUi. 522 ; 2 Cli. D. olU ; 
receipt of rent would prevent the plaintiff from 34 L, T. 779 : 24 W. B. 6o7. 
relying on the assignment of 18(53. That the ^ ^ ^ 

case of Lein^der iJJnkc:) v. Metmlf (ll Ir. L. 11. Without prejudice to Breaches of Cove- 

865) was not satisfactory. That there was no naut.] -A tenant was in possession ot plots ot 
surrender by operation of law, and creation of a land under an agreement for leases to be granted 
tenancy from year to year in C. B. by the when he should have fulfilled certain comhtions 
change of possession, and payment of rent by as to Vmilding. The intention of the parties was, 
him with the assent of the original lessees, as in the view of the court, that the agreement 
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shouldte regarded as «■, 

^vere (to the laudlord’s iate 

■vvUlnii the aDDOiiited time, but aftex mat date 

could not, on I'ecehdng the rent Sttp^ate t^ 
wm received “without pre 3 udice to any bieacnes 
ot covenant, made up to tipe in tte a^-ee- 
inent £or leases.” Strong v.^ni>ger,(,\ L.T. 4<t). ] 

■Rent Tendered — ^Keoeived, hut not asEent.]— - 
tVlieve a lessee tendered rent which Iwl “^ruetl 
<^ubscauciitlY to breaches of covenant, as lent, 
'■bu^. the lessOT took it as compensation occupa- 
tion exiireaslv reserving the right of le-entij, ■ 
ii bv force of the rule, “solutio acmpitur m 

modumsolventis,” a waiver of 

respect of such breaches as ™.“f 

le,isor — By a maiority of the . ; 

i« “ 7 . 2 /, 6 H. L. Cas. 672 ; f L. J., Q. B. 321 ; 4 
Jur. (N.S.) y08 ; C W. B. 523. 

Bringing Actiou for Kent accruing 
to Brewh.]— A right of re-entry for hi®^®^ of a 
fovenaut in a tease is waived by the lessor s 
bvinaing an action for rent acciaiing pbsequentlj 
to tte breach, with a knowledge o its existence. 
I)ni(l,l V. SkliolJ. 4 C. B. (N.S.) 3i6 ; 2( L. J., 
G. B.'22U ; 6 \V. E. 602. 

"Where Breach Continuing.] — A lease 

under which rent was payable quarterly on the 
usual (iiiarter days contamal a covenant by the 
tenant to keep the demised premises in repaii, 
and aavo the landlord a right_ of re-entry toi 
broacii of covenant. The premises being out of 
rciiair. the landlord on September 22, lS9b, 
served ii notice upon the tenant under s. 14, 
sub*^. 1, of the Conveyaiicmg Act, 1881, requimig 
tiim to execute certain specified repairs within 
thi’ce months. The repairs were pot executed, 
and on January 14, 1807, the physical condition 
of the premises being then the same as on 
September 22, 1896, the landlord commenced 
an action by which he claimed possession of 
the premises and rent for the quarter ending 
December 2.5. 1896 :-Held, that the action was 
maintainable, for the breach of covenpt being a 
continuing one, the landlord by claiming rent up 
to December 2.5, 1896, did not preclude himself 
from insisting upon his right of re-entry m 
respect of the continuing hve.aoh subsequent to 
that date, and, the physical condition ot the 
premisos being the same, the notice of hepteniber 
”22, 18i)G, was a good notice of the breach com- 
plained of within the meaning of s. 14, sub-s. 1, 
of the Conveyancing Act, 18p. J- 

Jiarnett, 67 D. J., Q. B. 11 ; 46 W. B. ,13—0. A. 
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causing a forfeiture of the lease, namely : first, 
nonmfment of rent accrued since the clay of the 
S Scl secondly, the permitting and suftenng 
a sale by auction to take place on the premises. 
The arrears of rent were 

and being refused, were breach were 

upon the proceedings on the hi^t bitacli \\eic 
staved but the action went to trial on the second. 
The jury found that C. permitted sale 
Held^ that he had power to do so, notwitl^tand- 
in^the conveyan^ of his estate, and having 
done so had committed an act ot toifeituie 
which was not waived by the plaintift statir^ in 
the particulars of breaches the nonpaymexit of 
subs^uent rent. Tolmmi y. ^2 

Q. B. 98 ; L. B. 7 Q. B. 344 ; 26 L. i. 292 , 20 

W. B. 441— Ex. Ch. 

By Pleading.]— A landlord suing in I'espect of 
breaches of covenants agreed to be inseided m a 
lease contracted for, claimed an injunction and 
possession; his pleadings 

willing to grant the lease Held, that loiteiture 
was waived by the 

48 L. J.. Ch. 223 ; 10 Ch. D. 747 ; 39 L. 1. 391 , 
27 W. B. 285. 


By Particulars of Breaches.] — The plaintiff 
demised a house to C., who covenanted not to 
permit or suffer any sale by auction to take 
place on the premises. 0. subsequently granted 
a bill of sale under seal assigning his goods^ m 
the house as security foi’ a loan, and empov eiing 
the grantees to sell them by auction on the 
lu'cudses in default of repayinent. He next 
mortgaged the house by an under-lease to the 
defeiubint, ami ffnally executed a deed of assigni- 
ineiit conveying all his estate to trustees for his 
creditors ; he nevertheless remained in possession. 
The grantees of the bill of sale sold the goods by 
iiuction on the premises. The plaintiff brought 

an eject meiit, and, in compliance with a judges 

-order, delivered particulars of the following 
breaches of covenant, upon which she relied as 


Bv Distraining.] — A lease of a farm contained 
acondition of re-entry for breaches of ®oven^te 
Breaches of covenants took place betoie the 24th 
June, 1871. The lessors brought ejectment 
a«-ainst the tenant on the 21st of July, 1671, 
but the writ did not claim possession as from 
any antecedent date. After the commencement 
of the action, but before the 
distrained for rent due up to the 2Hh of 
1871 :_-tIeld, that by such distress they had not 
precluded themselves from relying at the 
any breach of covenant before the 24th of June, 
1871. on the ground that by bringing the eject- 
ment they had unequivocally declared their elec- 
tion to determine the lease on any ground of 
forfeiture which had not been waived before the 
commencement of the action, and that the 
subsequent distress, if not justifiable under the 
8 Anne, c. 14, s. 7, which enables the landlord 
under certain circumstances to distrain after the 
determination of the tenancy, was a trespass. 
OrlmiDood v. j}Ioss\ 41 L. J., C. P. 239 ; L. B. 

C. P. 360 ; 27 L. T. 268 ; 20 W. B. 9/2. 

. A distress and continuance in ^ possession may 
be a waiver of an existing forfeiture, but not^so 
as to any right which accrues subsequently, ^oe 
d. Taylor ^^.Johnmu 1 Stark. 411 *, 18 B. B^Oj. 
4nd see Zouch d. Wcirtl v. 111^1(10^16.^ 1 H. Hi. 
311; 2B.B. 770. ^ A . • 

Taking an insufficient distress after the tortei- 
ture, for rent accruing before, is not a waiver ot 
the right to re-enter. Brewer d. Onsloio (^Lord) 
V. Baton, 3 Hougl. 230. 

By a deed for twenty-one years from the 24tJi 
June, at a rent payable half-yearly, the lessor 
granted the lessee leave and licence to pick ail 
the coiiperas stone over certain land, with a pio- 
viso that, if any part of the rent should be m 
arrear for twenty-one days, it should be lawful 
for the lessor, without any demand, to deternxine 
the grant by notice in writing. In March, 1858, 
he distrained the goods of the lessee for five and 
a half years’ rent, due the preceding Christmas, 
whereupon an action was commenced for an 
illegal distress. In May and June of the same 
! year, negotiations took place between the parties 
for a settlement of the action, and for granting 
a new lease, commencing on the 24th of June, 
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1864, when the former grant would expire ; but premises were not repaired within the six 
the terms arranged were not carried out by the months ; during that time a negotiation was 
lessor, who, on the 8rd of July, 1858, gave the entered into by A., and B., and, after the expira- 
lessee a written notice that he determined the tion of the six months, A. gave notice to B. 
grant, on the ground that half a year’s rent, due that, if he did not a.gi’ee to certain terms in three 
at Christmas, 1857, was in arrear : — Held,, that days, A. would hold him to the covenants in his 
the conduct of the lessor in making the distress lease. B. did not agree: — Held, that A. could 
{thougdi it was an illegal act), together with the not recover in ejectment for a forfeiture, he 
negotiations, was satisfactory evidence that he having elected to perform the repairs, and 
treated the licence as still subsisting, and was distrain on B. for the expense, and the general 

therefore a waiver of the forfeiture. Wardv. power to re-enter not being revived by the 

JDay^ 5 B, & S. 359 ; 33 L. J,, Q. B. 254 ; 10 L. T. three davs’ notice. Doe d, De Butzen v. Zewis, 
578 : 12 W. K. 829— Ex. Ch. 5 A. & E. 277 ; 6 H. & M. 764 ; 2 H. & W. 162 ; 

A lessee covenanted that his executors or 5 L. J., K. B. 217. 

assigns would insure the demised premises, and Where a landlord, finding the premises out of 
keep them insured during the term, and deposit repair, gave the tenant three months’ notice to 
the policy with the lessor. The lease contained repair, pursuant to his covenant: — Held, first, 
a proviso for re-entry on breach of any of the that he could not maintain ejectment for a for- 
covenants. The lessee assigned, and the pre- feiture until the three months had elapsed ; and, 
mises were never insured either by him or his secondly, that the notice was a waiver of the 
assignee. The lessor distrained on the 30tli Sep- breach of the general covenant to repair. Doe 
tember for rent then due, and afterwards brought d. Jloreeraft v. Jleiia^, 7 D. & E. 98; 4 B. & 0. 
an ejectment on a demise laid on the 24th 606; ICar. &P, 346; 4 L. J. (o.S.) Iv. B. 4 ; 28 
October : — Held, that though the distress was an K. E. 426. 

acknowledgment of a tenancy to the 30th Sep- A right of re-entry, acquired by an omission to 
tember, and a waiver of any forfeiture to that repair three months after notice, is suspended, 
time, yet the lessor was entitled to recover in but not waived, by an agreement to allow the 
ejectment for the forfeiture incurred by the tenant further time to repair. Doe d. RariMn y, 
breach of covenant between the 30th September Drlndley, 1 N. k. M. 1 ; 4 B. k Ad. 84; 2 L. J., 
and the 24th October. Doe d. Flower v. Pe(di^ K. B. 7. 

1 B. & Ad. 428 ; 9 L. J. (o.s.) K. B. 60. See also Where a lease contains a covenant by the 
Doe d. De Boitzeot v. Zewia, infra. lessee to repair and keep in repair, and also to 

Where a landlord has distrained for rent, but repair within three months after notice, with a 
after the realisation of the distress half a year’s clause of re-entry for nonperformance of cove- 
rent still .remains due, the distress does not nants, the landlord may re-enter, as for a for- 
operate as a waiver of the landlord’s right to feiture, on finding the premises out of repair, 
re-enter for nonpayment of rent, so as to prevent Baylls v. Ze Gros^ 4 C. B. (N.s.) 537 ; 4 Jur. 
him from serving a writ in ejectment for the (n.s.) 513. 

recovery of the xjremises under s. 210 of the A lessee, under a covenant to repair on three 
Common Law Procedure Act, 1852. Thomas v. months’ notice, with a penalty of re-entry, 
Ziilham^ 64 L. J., Q, B. 720 ; [1895] 2 Q. B. 400 ; received notice on the 16th September to repair 
14 E. 692 ; 73 L. T. 146 ; 43 W. E. 689 ; 59 J. P. according to a specification, and out of the 
709 — C. A. twenty- two items specified only two were not 

commenced, and eight not completely finished, 
Bringing Ejectment.] — The service by a lessor on the 18th December, the latter having been 
upon the lessee of a declaration in ejectment for delayed by the state of the weather. There was 
the demised premises for a forfeiture, operates as no entry by the lessors to inspect, and no notice 
a final election by the lessor to determine the from them to expedite the works during the 
term ; and he cannot afterwards (although there interval, and the whole of the -works were 
has not been any judgment in the ejectment) completely finished in the second week in 
.sue for rent due or for covenants broken after January : — Held, that the lessee was entitled to 
the service of the declaration (or by 15 & 16 Yict. be relieved against an ejectment for the breach 
c. 76, s. 168. after the service of the writ). Jones of covenant. Barqent v. Thomson^ 4 Giff. 473; 
V. Carter, 15 M. k W. 718, 9 Jur. (Ji.S.) 1192 ; 9 L. T. 365. 

Notice to Eepair.] — A forfeiture incurred by Permitting or Becognising Breach.]— If a 
the breach of a general covenant to keep the lessee exercises a trade on the demised premises 
premises in repair, is not waived by a notice by which his lease is forfeited, the landlord does 
given under a covenant to repair within three not, by merely Ijdng by, and witnessing the act 
months. Boe d. Goatly v. Paine, 2 Gamp. 520. for six years, waive the forfeiture. Doe d. Shej)- 
A lease of lands and houses by A. to B. con- i)ard v. Allen^ 3 Taunt. 78 ; 12 R. R. 579. 
tained a general covenant by B. to repair, and a Some positive act of waiver, as the receipt of 
further covenant that A. might give notice to B. rent, is necessary. 

of all defects and want of repairs, and if B. did If, on the trial of an ejectment against the 
not rejiair the said defects within two months, assignee of a tenant on a forfeiture of a lease by 
A. might enter and do the repairs himself, the breach of covenant, it appears that the landlord 
expense of which B. was to repay at the time of so acted as to induce the tenant’s assignee to 
paying his next rent ; and if he did not do so, A. believe that the latter was doing all that heought, 
might/distrain on him for the expense, as in case the landlord cannot recover, althougli the cove- 
of "rent in arrear. There was also a power to A. nants arc actually broken, and there is neither a 
to re-enter, upon breach of ani’ covenant. The release nor a dispensation on the part of the land- 
premises being out of repair, A. gave B. notice lord. Doe d. Knif/M Y.llowe,^ Oar. & F. 246 ; 
to repair within six months, and that, if B. did E. k M. 343. See West v. Blalteway, 3 Scott 
not repair within that time, he would perform (n.r.) 199 ; 9 D. P. C. 846 ; 2 Man. & (L 729 ; 10 
the repairs, and charge B. with the expense. The L. J., C. P. 173 ; 5 Jur. 630. 
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On an action of ejectment in 

conaition that the lessee should not let, 

cni ntTreemeiit ainoimtmg to a lease, 
aat thSv of the plaintifi ashed the defen- 
cUnt ^hathe wdd tSdee for Ws land - and ™ 
tlio defcTiilant naming a price, said, Then ? 

^°If\^oslov! after a forfeiture, advises a person 
to purchase the term of his lessee, he cannot 
naiCn an ejectment for forf edure a^ns 
“ch purchaser; but he may do so rf the f ‘J 
has an interest, viz. an annuity f 
premises, and the advice 

diem.” <h Sore v. :Ef/hns, 1 Cai. i , 

^'*Liind demised to the lessee, who cove- 
namcl in the lease to build 

honsos thereon within a year, aiul that it he a i 
not the lease should be void; the houses n^ 
beinc; ermipleted within the speoiticd 1«''^- 
Held that the forfeiture was not waived bj tl t 
steward of the lessor having permitted the lessee 
to eniv.loY workmen in completing the houses foi 
a Sort period after such forfeiture d. 

AliMiniim y. SrindUy, 12 Moore, 37 , o L. J. 

'■°An tevnei^of an estate covered it with houses, 
and sold some of them, subject to a “of 

to carry on any trade, business, or calling theicin, 
or to otherwise use or sufier the same to he “sed, j 
to the armoyance, imisance, or injury of aiij | 
of the houses on the f hite Held, tlnit tU 
carrying on of a girls’ school m one oi ‘he ^ 
was a breach of the covenant, and that the 
covenantee had not waived the hmjeht of the 
covenant, though he had permitted other houses, 
held under the like covenant, to be u»ed a-, 
schools. Kimp v. Sober, 1 biin. (N.S.) nil ; 20 
L J . Oh. 602 ; 15 Jur. 4.58. 

*Mere standing by and seeing the lessea making 
alterations which are in breach ot Ins covenant, 
does not operate as a waiver on the part ot the 
lessor. Pern/ v. I)an.% 8 C. 1>. (xN.s.) / O,). 

Bv a lease, empowering the lessee to build, lie 
covenanted to cultivate part of the land, on 
whicli no buildings should be erected, m 
bandlike manner, and there was a clause ot tor- 
foiture for breach of covenant.^ ihc lessee biuU 
a vitriol factory on the land, with tbe knowledge 
of the lessor, but being obliged to discontinue the 
manufacture by an indictment he pulled down 
the manufactory, and ])ai(l part of the proceeds 
of the building materials to the lessor m pur- 
suance of an agreement between them ••—iicid;. 
that the lessor had not in equity precluded himse it 
from entering for the non-cultivation of the land 
after the manufactory was pulled down JJdU v. 
Powhnid. 4 Be G. M. & G. 480 ; 1 . R, 422. 

To permit a tenant to remain in possession and 
expend his money in building with the knowletlge 
of the landlord, after ah eviction for nonpav- 
nient of rent, is a waiver of the forfeiture undei 
the eieetrnent staiutes. Hume v. Keut, 1 Rail cS: 

B. 554, ^ . 

A lease was granted of coals and ironstone 
for 800 years at "a fixed rent and paying certain 
royalties not fixed, and the lease contained a 
stipulation that the working shall not be 
delayed more than five years from the date ot 
the lease ; also that as to three out of four ot 
the mines, the lessees may either work or 


velinauish, but shall not under-let or assign 
SlRthe consent of the lessor, except to 
responsible persons. 

for twentY-four years, when the lessee died, 

“ \ was instituted to administer his 

Sate and a receiver appointed. The ironstone 
mine was then no longer worked, and ten. jeais 
Ster the working o£ the coal mines was also 
stopped. Bent continued to be received, and 
a &pondence ensued, not assuming a 
peremptory tone, until filteou years attci the 
Ltites woi-e shut up, the lessors having Imd 
Sowledge of the abandonment all along. An 
ejectment was brought, but restrainul hj 
rhniinu of there being a receiver; and on sum 

“toi Si- 1. s,r.* 

Held that the lessors had no ught to pu 
Whit’ the lotting to responsible ami 

that bv acquiescence with kno^^ ledge of the 
breaches of covenant, they had lost their right 
to iiroceed to recover possession imniuliatel}, 
but inust give the lessees a reasonable time toi 
restitution of the works ; and the application 
for liberty to proceed at lary ordered to stand 
over for three months. Whitehe.ail v. hrmett, 

9 W. R. 626. 


Effect of.l — A lessor, who has a right of 

re-entrv reserved on breach of a covenant not to 
imder-iet, docs not, by waiving his re-entry on 
one under-letting, lose his right to re-enter on a 
subsequent under-letting. Nor, by waiving hife 
right to re-enter on a breach ot covenant to 
repair, docs he waive his re-entry on a subsequent 
1 want of repairs. Doe d. JBom:nven v. Plm. 4 

I circumstances occur which entitle a 

* party to take advantage ot a claiise ot torttitui^, 
and he does acts which shew that 
forfeiture (though the acts were such as he was 
not entitled to do), he cannot afterwards take 
advantage of the forfeiture. TTv./.r^ w Pay,^y 
B. k- S. 859 ; 88 L. J., Q. B. 2o4 ; 10 L. 1. o78 , 

12 W. R. 829— Ex. Ch. 

None where Eorfeitnre Complete.]— When a 
forfeiture is complete, there can be no waiver ot 
it Tlius, wdiere a condition is annexed to a 
lease for years, upon breach of wdiich the lease 
becomes void, the forfeiture works the instant 
such hreacb happens, and is then complete 
without entry, so that there can be no wauer , 
but w'here the condition is annexed to a treenoki, 
there may be a waiver after the breach, and 
before the entry, for until then the forfeitiire is 
not complete. Sea-ton v. Boyle, Vern. tk bcm. 
414. 

Other Matters as to.]— Where, during the 
existence of a lease containing a proviso tor 
re-entry in case of assignment or nnder-letting 
without licence in w’riting, the lessor, w4io had 
purchased the remainder of the interest in it, 
engaged to grant a new lease to the defendant to 
take effect on the expiration of the old lease 
Held, that the lessor could not maintain eject- 
ment against the defendant on the fact ot his 
posseKsion, though no licence in wniting had been 
granted, as there \vas a w'aiver of the forteiturc 
if any had taken place, or else there was 
feiture at all, for the defendant came in with the 
lessor’s consent. Doe d. Weatherlieacl v. 6«?*- 
1 H. & W. 140. 

A tenant is not absolved from the performance 
of the covenants of his lease by a notice to quit 
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such notice ought rather to be regarded as a strangei’, if made upon the land, is a siifhcient 
notice to he more vigilant ill the performance of demand, and need not be general to sustain 
the covenants. Gregory v. WiUoji^ 9 Hare, 683; ejectment for a forfeiture for nonpayment of 


16 Jur. 304. 


g. Demand of Rent. 

When Necessary.] — Upon a lease reserving 


rent, being lawfully demanded. Doe d. Droohe v. 
Bridges, 2 D, R. 29 ; 1 L. J. (o.S.) K. B. 9. 

A demand within the twenty-one days is 
insufficient. PhllU 2 )s -v. Bridge, 

A lease for years contained a covenant to pay 


rent payable quarterly, with a proviso that if rent, and a proviso for re-entry on nonpayment 
the rent is in arrear twenty-one days next after of rent, the rent “ being first lawfully demanded.” 


the day of payment, being lawfully demanded, 
the lessor may re-enter : — Held, that five quarters 


The property being vacant, the landlord asked 
for payment of rent from the person liable to pay 


being in arrear, and no sufficient distress on the it, and not receiving it, re-entered : — Held, that 
premises, the lessor might re-enter without a there had been a sufficient demand, and that the 
demand. Doe d. SeJwlefeld v. Alexander, 2 lease was effectually determined. JfanserY. Dix, 
M. & S. 525 ; 15 R. R. 338. See S. C., 3 Camp. 8 Be H. M. & G. 703 ; 3 Jur. (N.S.) 252. 


516 14 R. R. 830. 


By a lease, rent was payable on the usual 


Where a lease contained a proviso that if the quarter days, provided that if the rent should be 
rent was in arrear for twenty-one days, the lessor in arrear for twenty-eight days after any of the 
might re-enter, although no legal or formal demand days appointed for payment after the same had 
should be made : — Held, that the rent having been lawfully demanded, it should be lawful for 
beeu in arrear for twenty-one days, the lessor the lessor to re-enter and take possession if 
might maintain ejectment without actual re-entry necessary, without bringing an ejectment. The 
■or demanding the rent. Doe i\. liar vis v. Masters, rent being unpaid : — Held, that a demand made 
4 B. & R. 45 ; 2 B. & 0. 490 ; 2 L. J. (o.S.) K. B. on the premises at half-past ten o'clock on the 
117 ; 26 R. R. 422. And see Rede v. Farr, 6 morning of the last day was not sufficient to 

M. & S. 121 ; IS R. R. 329. entitle the lessor to re-enter without action. 

Where a landlord has a right to re-enter for Aeoclts v. Philligis, 5 H. & N. 183. 
nonpayment of rent, he cannot recover in eject- 
ment at common law, niiless he demands the Invalid Notice or Demand.] — By an agreement 
rent on the day when it becomes due ; nor under in writing dated the 7tli March, 1SS4, made 
4 Geo. 2, c. 28, s. 2, if there is a sufficient distress between the plaintiffs and defendants, the defen- 
on the premises. Doe d. Ftyrster v. Wandlass, dants agreed to lease to the plaintiffs the adver- 

7 Term Rep. 117 ; 4 R. R, 393. tisement spaces on the cars of the defendants 

A lease contained the following clause : ‘‘And running at H. for three years, from the 7th 
it shall be lawful for the lessor, her executors, January, 1884, at a rent of 120Z. a year payable 
&c. to call on tenant for quarterly payment of quarterly. The agreement provided that the 
rent, or, if otherwise, as now accepted, at advertising boards and fittings should be found 
Michaelmas and Lady-day, as a matter of by the plaintiffs ; and it contained a condition 
favour, with a quarter remaining in hand, and, that in the event of default by the plaintiffs in. 
if not paid in twenty thiys after, rent as stated, })ay,racnt of any moneys due under the agreement 
.and 10/. of increased rent for hreakhig up land foi’ thirty days after deiiiand in writing, the 
by acre, then the tenant shall be liable to have defendants should be at liberty at once to detcr- 
thc rent due recovered by sale and distress, or to mine the agreement or lease, and on the deter- 
■enter on the })remises for the same till it be mination thereof tlie boards were to become the 
fully satisfied”: — Held, first, that the clause property of the defciulants, who were to have the 
might be understood as reserving a right of Oj,)tion of purchasing the other fittings. The 
entry, upon nonpayment of rent, to hold the plaintiffsusuall 3 "paidthe 'rentnpoTithefirstday 
premises till the arrears were paid. Doe 0, Darlie of the month. Upon the 7tli April, 1885, the 
V. Boicdifck, 8 Q. B. 973; 15 L. J., Q. B. 2G6 ; 10 plaintiffs not having paid the rent for the past 
Jur, 637. fpiartcr, the defendants sent a written demand 

Held, secondly that under the clause the for the pa^yment of 30/., ‘‘being one quarter’s 
lessor could not enter without the common-law rent under tlie advertising agreement due on the 
■ formalities, the 4 Geo. 4, c. 28, s. 2, applying only 1st inst.,” and on the 30th May, the rent being 
where, there is a right of re-entiq" h^^ which the still in arrear, tlie}' wrote to the plaintiffs detcr- 
lease is avoided, i h. mining the agreement : — Held, that the demand 

An agreement of tenancy contained the fol- of 7th April being inaccurate, was not a demand 
lowing danse : This agreement is entered into on which a forfeiture could be founded, and that 
upon the express condition that, if the tenant the agreement was not properly determined, 
shall make default in payment of the rent, or Jaoltson v. NorthamgAon Street Tramways Co., 
.ivaj part thereof, within twenU^-one da\"S after 55 L. T. 91. 
the same shall become due, being demanded, it 

shall be lawful for the landlord, without giving When Excessive.]— In ejectment to recover 
anvnoticetoquit.and without any other warrant, premises for nonpayment of rent umler the 
auihoritv, or proceedings, to re-enter : — Held, usual proviso for re-entry on nonpayment for 
that, to 'entitle the landl<-)r(.l to avail himself of twenty-one days, it appeared that tiie rent was 
the right of re-entry, the rent must be in ainnar ]>ayablc quarterly, and that a demand of more 
twent 3 "-one days, aiul a demand (hut without the than one quarter’s rent was made on the twenty- 
formalities of a common-law demand of paiancJit) first day at one o’clock: — Held, that only one 
be then made. PhUlij)s y. Bridge, AMj. S.,C. ciuarter’s rent should have been demandetl, 
13 : 9 L. R. 0. P. 48 ; 29 L. T* 692 ; 22 W. R, and that at sunset. Doe d. Wheeldon v. Paul, 3 
237. Car. &F. 613. 

What is Sufficient.]— A demand of rent due Effect of Tenant Refusing to Pay after.]— A 
from the lessee to the lessor, though made of a tenant for a definite term of years does not forfeit 

VOTj. Till. 33 
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his tom bv orallv refusing, upon 
the rent midc 

Q. B. •2fir) ; 3 Jur. 820. 

h. How Available in Pleading:. 
Defence-Of I,e8Sor.]-Whei-e a right of entry 

•xccrues by forfeiture, and several ' 

kie same kind bave happened, though the iand- 
Inrd has not availed himself of them, if he p ca 
his ri"ht of entry in trespass brought against 
m bfhi tcrant% must set out the specific 
Kre on' tvhioh 5 to 

& a. 72K ; 12 L. J., C. P. 2o8 ; 7 Jm. .to,. 

Of Lessee.]— To an action for rent, the 

(lefen.laut pleaded a plea to the further main- 
tefalce of \he action, settmg out an mdenturc 
by which premises were demised b} b. to m. 
piaintiff, with a power of re-entry in ^u'’Oui of 
til. ill case of nonperformance by the plaintifi of 
the eovenants contained therein ; that, botoie 
the rent accrued due, the plaintifi broke one of 
such covenants ; and that, by nieaiis ot ihe 
premises, the estate and interest ot the 
ill the promises became torteited, uml that bj 
reason and in conseiiuence of the foiteitme . 
brought an ejectment. The plea set otit the 
nrooeodinss and judgment in escctmeiit guin 
after the oommeneemont of the action, and 
that the defendant afterwards on being required 
to do so. attorned tenant to S,, tmd paid him 
the rent :~Hcld. a good answer to the further 
maintenance. Fniiildin. v. OMn-, .U). & I'- -1 3 , 

1 C. B. 7.70 ; 14 L. .1., C. I*. 241 ; .Inr. b(4. 

i. Belief against, 
i. In IJquity. 

The court refuses to relieve lessees against the 
leo’al consequences of breaches of covenant, as 
well ill cases which rest in contract as where the 
legal relation between the parties is fully estab- 
liSied. (rreffory v. Wihvn, 9 Hare, 683 ; 16 Jur. 

H04. ' * . , , 

It must be a strong case of equity created by 
a landlord against himself to control his legal 
right. Ih. 

Grounds for— No one to Perform.] — The fact 
of there being no personal representative of a 
lessee oil whoni the duty of performing the cove- 
nants of the lease has devolved cannot be set up 
against the landlord. Jh. 

Conduct of lessor.]— Where a lessee had 

forfeited his lease at law, but shewed reapnable 
ground for belief that he had a good defence in 
equity, Ihe landlord was restrained from pro- 
ceeding to execution at law until the hearing of 
the cause. SodJi Staff or Steely c^'o. Co. v. 

II Jur. (S.S.) 555. ^ 

Semhle, lhat where a landlord is aware that a 
least' is or must be forfeited, and allows the tenant 
io go on spending money on the property, the 
landlortl will be restrained from availing himself 
of the forfeiture at law. 

Uelicf lies in general against a forfeiture of a 
lease during a period when the landlord dealt 
with the texiant so as to lead him to suppose the 
forfeiture would not be insisted on ; but where a 
subsequent forfeiture was incurred after such 
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.leaJm-s had ecased i-Held, that the prior trans- 
action! raised no equity. MaHerij v. A„dn-..o„, 
12 Ir. Eq. K. 218. 

Possibility of Compensation.]— Belief 

atost forfeiture by breach of covenant bj 
lessee, whore^compensation can be made. Sail. 

^ Relief against forfeiture where eompeusation 
‘ can he made ; as against a clause of re-entry for 
broach of a covenant to lay out a spocihc sum in 
renairs in a given time, and not limited to cases 
of' accident, Jto. but even against “‘X 

voluntary acts. Sanders v. Po^e, 12 Yes. 282. 

Action for— Payment into Court-Payment 
ont.l — The arrears of rent and amount ot costs 
brought into court by the plaintiff, in a suit to 
rXem a lease forfeited, by nonpayment of 
rent. must, if the hill « dismissed, be repa^ to 
the plaintiff semhle. Poicser f X Xlaie, 

109 • 11 L. J.. Ch. 132 ; o .lur. 1106. 


Forfeiture of Eight to Eenewal.]— auto, 

cols. 831 et seq. 

Nonpayment of Bent.]- Sec ante, cola. 90!) et 

seq. 

Breach of Covenant to Eepair.]— >SVc ante, 
cols. 1120 et seq. 

Breach of Covenant against Assignment.]— 

I Ser- ante, col. 1168. 

Breach of Covenant to Insure.]— ante, cols. 
1212, 1213. 


ii. Under Com won Id to Prooeduro 

Act of 1860— Nonpayment of Bent— Costs.] 

Where in an action of ejectment upon a forfeiture 
bv non-payment of rent the plaintifi obtains 
iudgment but without costs, the defendant may 
obtain relief from the forfeiture under the Com- 
mon Law Procedure Act, 1860 (28 & 24 Vict. c. 
126) s. 1, without being required to pay the- 
nlaintifi any costs other than those of the sum- 
mons for relief. Croft v. London and County 
BanMnq Co., 54 L. J., Q. B. 277; 14 Q. B. D. 
347 ; 52 L. T. 374 ; 49 J. P. 356— G. A. 

Necessary Parties— Original Lessee.]— 

After judgment in an action of ejectment for non- 
payment 'of rent, a mortgagee of land by sub- 
demise when applying under s. 1 of the Common 
Law Procedure Act, 1860, for relief against tor- 
feiture, must make the original lessee a partjr to. 
the proceedings. Berneyy. Moore (2 Eidgway, 
310) explained ; Doe d. Whitfield v. Moe (3 
402) distinguished. MareT. Blwsff2 L. J., Q. B. 
1S7 • [1893] ] Q. B. 604 ; 5 R. 189 ; 68 L, T. 223 
41 W. R. 297 ; 57 J. P. 309. 

Act of 1852— Nonpayment of Bent — Bank- 
ruptcy of Lessee— Assignment hy Trustee to. 
Mortgagee— Be-entry without Process of Law— 

Form of Order— Damages.]— Relief against Abr- 
feiture for nonpayment of rent is not confined 
to the case impliedly referi’ed to in the Gominon 
Law Procedure Act“ 1852,— namely, recovery by 
process of law— but will extend also to a casoi 
where there has been peaceable resumption or 
premises without such process. Buch relief will, 
be given to a mortgagee to whom the trustee in 
bankruptcy of the lessee has assigned the lease. 
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The time for applying for relief is, however, by tinning breach subsequent to that date, and the 
analogy to the statute, limited to six months state of the premises continuing the same, the 
after recovery of possession. In such a case the notice of 22nd September, 1896, was a good 
plaintilf, an equitable mortgagee to whom a lease notice of the breach complained of within s. 14, 
had been assigned by the trustee in bankruptcy siib-s. 1, of the Conveyancing Act, 1881. Penton 
of the lessee, was declared to be entitled, on pay- y. Barnett, 67 L. J., Q. B. 11 ; 46 W. R. 33-~-C. A. 
ment of the arrears of rent, to enjoy the demised A lessee of building property, with a covenant 
land according to the lease, already in existence, in his lease to complete the buildings by a certain 
But no damages can be awarded to the plaintiff date, failed to complete them within the required 
as compensation in respect of the time during time. The lessor commenced an action to eject 
which he has been kept out of possession. Ilotvard him, and, in default of his appearance, signed 
V. 64 L. J,, Oil. 666 ; [1895] 2 Gh. 581; judgment and issued a writ of possession. The 

13 R. 663 ; 73 L. T. 77 : 43 W. R. 645. lessor, before commencing his action, served the 

lessee with a notice stating the breach, but not 

m. Zlnder Convemndno AHs. requiring him to remedy it, oiv to 

; _ pensation, as required by s. 14, sub-s. 1, OX the 

Statutes.] — 44 & 45 Yict. c^ 41 (Conveyancing Conveyancing Act, 1881. An application was. 
Act, 1881), s. 14, and 55 & 56 Viet. c. 13 (Con- rnade by equitable mortgagees of the property 


veyancing Act, 1892), ss. 2, 4 and 5. 

Notice to Remedy Breach — Rorm of.] 


Con- rnade by equitable mortgagees of the property 
to be relieved against the forfeiture on the ground 
, of this informality in the notice. They offered to 
® submit to such terms as the court thought fit :~~ 


notree requned by s. 14 of the Conveyancing notice sufficient for the purposes of 

and Law of Iroperty Act, L-Sl, to be served by given, and the equitable mort- 

a lessor on a lessee before enforcing- a right of ^.j^^gees were enritled to be relieved against the 
re-entry or forteiture tor breach ot covenant, ® ® 


re-emry or lurreixuie lor oreacn or covenani, forfeiture on the terms of their undertaking to 
must specify the particular breach comp amed of eomplete the buildings by a certain time, and, if 
with sufficient clearness to enable the lessee to so completed, to re-deliver possession of the 
remedy^ the same. Fletehae 66 L. J., p,operty to the lessor, and the lessor was ordered 

TXT r/bb!, ^4?,' y i to give immediate possession to the mortgagees. 

W. R. 4d ; 61 J. P. 232. aq t. t . 


to give immediate possession to the mortgagees, 

, ^ ^ , , , , XI ?^orth Zo)ido7t Land Co. Y. Jacques A.9 Jj. T, 659 ; 

A notice stating that you have broken the 283 • 48 J P 505 

covenants for repairing the inside and outside of ‘ 

the houses (naming them all) contained in a lease of-Effect.]-Where a person has 

ot the saul premises (describing it), was held possession of property, but has no title to 

msutticient as it did not distinct y specify the ft, being, in fact, a trespLsen' the rightful owner 
particular houses in respect ot which the cove- j^entitled to use force in ejecting him, so long 


particular houses in respect of which the cove- 1 
Hants had been broken. Ih. ] 

A notice by the lessor under s. 14, sub-s. 1, 
specifying the breach complained of, and requir- 


as he does him no personal injury. Lessors had not, 
before re-entering upon premises for nonpayment 
of rent and breach of covenant, served upon the 


mg the lessee to remedy it, is not invalid because required by s. 14, sub-s. 1, of 

It does not confom a claim f or compeiisation m theCoiiveyancing Act, 1881, specifying the breach 
money for the bi each. of covenant complained of : — Held, that by reason 

Y. Jae flues (49 L. 1. bo 9), overruled. Zoah\\ sub-s. 8 of the section, its provisions did not 
req ’ affect the law relating to re-entry for nonpay- 

^ K. 403 , 68 L. 1. i)69 , 41 \\ . 1\. 369. ment of rent ; and under sub-s. 2 the court had 

Service of— ■“ Lessee.'’]— An assignee of a discretion to refuse relief against re-entry for 

a lease is a ‘‘ lessee ’’withing the meaning of s. 14, breach of covenant on the ground of want of 
sub-s. 1, of the Conveyancmg Act, 1881. A notice, and the circumstances of this case were 
notice, under s. 14, sub-s. 1, of tlie Conveyancing such that the court would refuse such relief. 
Act, 1881, addressed to A. B. (the original lessee), Brown, 51 L. T. 746. 

and “ all others whom it doth or may coriceiTi,” 

and served on the persons in occupation of the Expenses of. ] Ly the Conveyancmg 

premises demised, is sufficiently addressed to, and biaw of Property Act,db81, s. 14, sub-s. 1, it 
validly served on, the assignee of the lease, is provided that a right of re-entry or 

Cnmin v. Rogers, 1 Cab. & E. 348. P'wiso or istipulatioii m a loa.so, tor 


and served on the per.soii.s in occupation of the Expenses of. | by the Couveyanoing 

premises demised, is sufficiently addressed to, and biaw of Property Act,db81, s. 14, sub-s. 1, it 
validly served on, the assignee of the lease, is provided that a right of re-entry or 
Cnmin v. Rogers, 1 Cab. & E. 348. P'wiso or stipulation m a loa.so, tor 

breach of an}" covenant or condition in the 

Sufficiency of.] — A lease under which rent sViall not be enforceable . . . unless and 

was payable quarterly on the usual quarter days the lessor serves on the lessee a notice 
contained a covenant by the tenant to keep the the particular breach cninplaiiied of, 
pi’emiscs in repair, and gave the landlord a right breach is capalilc of remedy, requirin^, 
of rc-cutry for breach of covenant. The premises to remedy the breach, and in any case requiring 
being out of repair, the landlord on 22nd Septem- the lessee to make compeu.sation in ^ money, 
ber, 1896, served a notice on the tenant under s. 14, the breach, and the lessee .fails within a reason- 
sub-s. 1 of the Conveyancing Act, 1881, requiring able time thereafter to remedy the breach, 


being out of repair, the landlord on 22nd Septem- the lessee to make compeu.sation in moi 
her, 1896, served aiiotice, on the tenant under s. 14, tlie breach, and the lessee .fails within a 
sub-s. 1 of the Conveyancing Act, 1881, requiring able time thereafter to remedy the hi 
him to execute certain s})ccifieil repairs within it is capable of remedy, and to make 
three months. The I’cpairs were not executed, able compensation in money, to the 
and on ]4tli January, 1897, the jihysical state of of tlie lessor, for the breach : — Held, that the 
the premises continuing the same, tlic landlord expenses to which a lessor miglit be })Ut in the 


brought an action claiming possession and rent })re[iaration of the notice specifying tlio brea,ch 
for liie quarter ending 2r>th December. 1896 : — complained of were not payable a,s compensation 
Held, that the action was maintainable for the within the meaning of this tina.(dment. 
breach of covenant being a continuing one, the Co.y, KnUjlit, 60 L. J., Q.^B. t>2tlj 
landlord, by claiming rent up to 25th .December, 542 ; 65 .L. T. 240 j 40 AVh it. 57 * 

1896, did not preclude himself from insisting C. A. But see 55 & 5(> Viet, 
on his right of re-entry in respect of the c.Qisx- Bridge y. col. 1032. 
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Snb-s. 3 of s. 14 of the ConveyaBeing and I^w 

of Propertv Act, 1881, winch provides tha^foi 
the puiposes of that section a lessee includes; an 
undCT-lessee and a lessor an under-lessor, applies 
S to s. 2, sub-s. 1, of the Conveyancing and 
Law of Property Act, 1892 ; hut that provision 
only has the effect of making what is enaeted-p 
those sections as between lessor and lessee 
able as between under-lessor andunder-le^ee, and 
does not create any rights or 
lessor and under-lessee. A w»t 'f- ™ i 

tui-if Bmtdbifi Soeiety, Gd L. J., Q. 

2 Q* B. 226 ; 9 B. 468 ; 70 L. T. 831 ; 42 W. B. 481 . 

58 j. P. 732— C. A. ^ ^ T T A 

Per Lord Eslier, M.B., and Dayey, LJ. : A 
lessee wliohas complied witli a notice under s. 14, 
sub-s. 1, of the Conveyancing and Law of Pj^op^ity 
Act, 1 SSI, to remedy a breach of covenant, has 
not been “ relieved ” so as to be liable to an action, 
under s. 2. sub-s. l,of the Conveyancing and Law 
nf Property Act, 1892, for costs and expenses in 
reference to such breach, “ relieved in that sub- 
■section meaning relieved by the court. lo. 
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Application — Originating Summons.] — An 

aiiiilication by a lessee, under s. 14,Eub-s. 2, ot 
the Conveyancing Act, 1881, for relief against 
forfeiture by reason of a breach of covenant 
cannot be made by originating summons. Locii 
Y, Pearce, 62 L. J., Ch. 582 ; [1893] 2 Ch. 2a ; 

2 K. 403 ; 68 L. T. .569 ; 41 W. B. 369— C. A. 

Time for.]— An application for relief 

against re-entry, under 44 &: 4 d Viet. c. 41, s. 14, 
sub-s. 2, cannot be granted if made after actual 
re-entry by a landlord who has duly given notice 
iiiidet' sub-s. 1. JSarth London Land/ ( o. v. 
Janntett (9 Q. B. D. 672) distinguished. -7?cycr.s- 
V. like, 61 L. Ch. 573 ; [1892] 2 Ch. 170 ; 66 
L. T. 640 ; 40 AV. B. 489— C. A. 

Jurisdiction— Action pending at Commencement 
of Act— Power of Court of Appeal.]— A landlord 
brought an action to recover the demised pro- 
perty under a proviso of re-entry for breach of 
covenant to insure. The defendant claimed relict 
under st.atute 22 & 23 Viet. c. 35, s. 4. The 
plaint!:® obtained judgment on the 4th ot July, 
1881. On the 4th of August the defend nit 
appealed. A stay of proceedings was granted 
and contiimcd, so that the plainti® never obtained 
possession. On the 1st of January, 1382, the 
Conveyancing and Law of Property Act, 1881 
(44 (k: 45 Viet c. 41), came into operation, after 
which the appeal came on to be heard ; — Held, that 
the Conveyancing and Law of Propert^^ Act, 
1881. s. 14,^ sub-s. 2, is not confined to breaches 
taking place after the act came into operation, 
but extends also to breaches committed before 
the act, and to proceedingspending when the act 
came into operation, and that as the landlord had 
not obtained possession, but the action was still 
pending, there was jurisdiction to grant relief to 
the tenant under that sub-section. Quilter v. 
Mapleson, .52 Jj. J., Q. B. 44 ; 9 Q. B. D. 672 ; 31 
AV. R. 7r>— C. A. 

Held, also, that assuming the judgment of the 
court below to have been correct according to 
the law as it then stood, the Court of Appeal 
couhl grant to the tenant the relief to which he 
was entitled according to the law as it stood at 
the hearing of the appeal, since the general orders 
provide that appeals shall be by way of rehear- 
ing, and give power to the Court of Appeal not 
merely to make any order which ought to have 


been made by the court below, but to make such 
further or other order as the case may require. 
11 ). ' 

— Stay of Action— Terms— Lessor’s Costs 
as between Solicitor and Client — Surveyor’s 
Charges.]— AVhere in an action for re-entry upon 
breach ot covenant to repair, the defendant 
applies to the court for relief undei* s. 14, sub-s. 

2 of the Conveyancing Act, 1881, tlie court may, 
ill its discretion, make an order to stay the action 
uponpavment by the defendant of the |.)lainti® s 
costs as between solicitor and client, as vvell as 
the costs of surveys and schedules of 
dations. Sldfiners Co. '^. KnigM ([l^^ll ^ 

542), distinguished. Bridge v. Quicliy ol L. J., 
Q. i 375 ; I? L. T. 54 ; 56 J. P. 696. 

Relief when G-xanted — ^Nonpayment of Rent.] 

—See Scott v. Brown, supra, col. 1030. 

Nonpayment of Renewal Eines.] — AAHiere 

the right of renewal of a lease for lives renewable 
for ever had been forfeited by non-payment of 
renewal fines within the time prescribed by the 
lease, though demanded in writing by_ the rever- 
sioner, the court refused to grant relief agaiii^t 
the forfeiture under s. 14, sub-s. 2, of the^ Con- 
veyancing Act, 1881. JRiUttledge v. ^^\'hehjn, 
10 L. B. Ir. 263. 


. Breach of Covenant to Repair.]— In an 

action for the recovery of land for breach of 
a covenant to rey)air, relief will be granted 
under the Conveyancing Act, 1881, although the 
premises are in a" very dilapidated condition, and 
the relief was not claimed in the pleadings. 
Mltchuon V. Thomimn, 1 Cab. & E. 72. 

Tenancy determined by Bankruptcy.] — 

AA^herea tenant presents a petition in b inkruptcy 
by reason of which the lease is determined 
.Held, that s. 14 of the Conveyancing Act, 1881, 
has no application. Gould or Goold, Llr parte, 
Walker, In re, 13 Q. B. D. 454 ; 51 L. T. 368 ; 

1 Morrell, 168. 

Two Houses in same Lease — Covenant 

broken as to one.]— The doctrine established by 
the case of Darlington v. Hamilton (Kay, 559), 
— nauiclv, that where two houses are comprised 
in one ikse, and subject to covenants common 
to both, an under-lessee of one house is liable to 
have his underlease determined by re-entry by 
the original lessor for breach of any covenant 
relating to the other house— still y)revails, and is 
not affected by s. 14 of the Conveyancing Act, 
1881, which merely protects a lessee or imdcr- 
lessee against re-entry or forfeitme by giving 
him an opportunity of making good^aiiy breach 
of covenant. Creswell v. Davidson, 56 L. T. 811. 

Agreement for Lease.] — Sect. 14 of the Con- 
veyancing Act, 1881, applies to an agreement for 
a lease of which the tenant is entitled indepen- 
dently of Hie act, to dcmaTid specific perform- 
ance. Dicta in Swain v. Agres (21 Q. B-^E. 
289), ado[)ted. Strong v. Stringer, 61 L. T. 470. 

An agreement for a lease is not a lease within 
the meaning of s. 14 of the Conveyancing and 
Law of Property Act, 1881, and therefore the 
terms of that section do not apply to a mere 
tenancy under an agreement for a lease, where 
there is no actual lease in existence, nor any title 
to specific performance. The defendant in an 
action for recovery of land was in possession of 
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the premises as tenant, under an agreement for 
a lease, which provided that the lease to he exe* 
cnted thereunder should contain (inter alia) a 
covenant to keep the premises in repair, and 
a condition for re-entry for bz'each of such cove- 
nant. Rent had been paid under the agreement, 
but no lease had been executed. The premises 
being out of repair, the landlord brought the 
action to recover them as upon a forfeiture. No 
notice had been given before action under the 
above-mentioned section : — Held, that there 
being no lease in fact executed, or title shewn to 
a decree for specific performance by execution of 
a lease, the section did not apply, and the action 
was maintainable. Swam y. Ayres, 57 L. J., 
Q. B. 428 ; 21 Q. B. D. 289 ; 36 W. R. 798— G. A. 
Affirming 52 J. P. 500. 

Tenancy at Will.]— -The plaintiff entered 

into possession of a farm under an agreement for 
a lease for twenty-one years from the defendant. 
Before any rent ’was due or had been paid the 
landlord gave the plamtiff notice to quit, and 
turned him out of possession, because he had 
done that which had amounted to a breach of a 
covenant contained in the agreement and inten- 
ded to be inserted in the lease. The tenant 
brought an action for trespass : — Held, that the 
plaintiff was not entitled to recover ; that as he 
was in possession under an agreement for a lea^e 
for twenty-one years, and had paid no rent, he 
was only a tenant at will ; that his landlord was 
therefore entitled so to determine that tenancy ; 
and that the tenancy was not subject to or con- 
trolled by the provisions of the Conveyancing 
Act, 1881 (44 &: 45 Viet. c. 41), s. 14. Coatsioorth 
V, Johnson, 55 L. J., Q. B. 220 ; 54 L. T. 520 
— C. A. 

Right of Sub-lessee to Relief.] — A sub-lessee 
of part of the premises leased is not entitled to 
relief as against the principal lessor,, under s. 14, 
sub-ss. 2 and 3, of the Conveyancing Act, 1881. 
Burt V. Gray. 60 L. J., Q. B. 664 ; [1891] 2 Q. B. 
98 ; 65 L. T. 229 ; 39 W. R. 429. 

In an action by a lessor to recover possession 
of premises on tlie ground of forfeiture by the 
lessee, the court will, under the power conferred 
upon it by the Conveyancing Act, 1892, s. 4, 
grant relief to an under-lessee, and vest the 
property in him for the whole of his term, on 
condition that such under-lessee pays all rent 
due, and executes a deed containing the same 
covenants as the lessee had entered into with the 
lessor ; and the court will do this, notwithstand- 
ing that it is prevented by the Conveyancing 
Act, 1881, s. 14, sub-s. 6, from granting similar 
relief to the lessee. Hujligate School or Cholmeley's 
School V. Sewell. 63 L. J., Q. B. 820 ; [1894] 2 
Q. B. 906 ; 10 R. 368 ; 71 L. T. 88 ; 58 J. P. 531. 

Sect. 4 of the Conveyancing Act, 1892, is not 
a section amending s. 14 of the Conveyancing 
Act, 1881, but is an independent enactment. 
Imray v. Oahshetto, 66 L. J.. Q. B. 544 ; [1897] 
2 Q. B. 218 ; 76 L. T. 632 ; 45 W. R. 681 ~C. A. 

The court has jurisdiction to relieve an under- 
lessee upon forfeiture of the superior lease for 
breach by the lessee of a covenant not to assign 
or underlet without consent, although it could 
not gi'ant such relief to the lessee himself ; but 
this jurisdiction is discretionary and must be 
exercised with caution. Ih. 


A person who accepts an underlease without 
im^uiring into the superior title is guilty of such 
negligence as disentitles him to relief. I h. 



Application for Vesting Order.]— Where 

a lessor has brought an action against the lessee 
and his under-lessees, claiming possession of the 
demised premises under a proviso for re-entry 
upon the bankruptcy of the lessee, it is compe- 
tent for the under-lessees to set up by way of ; 

d^ence and counterclaim in that action a claim | 

for an order vesting in them the property in [. 

question for the remainder of their lease under ; 

s. 4 of the Conveyancing and Law of Property 
Act, 1892. It is not necessary that the applica- 
tion for such an order should he made by sum- 
mons at chambers. Uiqliyate School or Cliolme- 
Uifs School V. SewelL 62 L. J., Q. B. 476 ; [1893] 

2 Q. B. 254 ; 5 R. o6l ; 69 L. T. 118 ; 41 W. B. 

637; 57 J. P.680. 

3. Resumption OF Peemises. 

See post, M. 8 (cols. 1206, et seq.). 

4. By SUEEENDBE. 

a. Of Lease. ^ 

By Writing.] — A .surrender might be by 
I writing without a deed, or sealing, before 8 k 9 
Viet. c. 106. s. 3. Farmer d. Bari v, Rogers, 

2Wils. 26. 

Executrices of tenant from year to year signed 
the following instrument : — “ We do hereby 
renounce and disclaim, and also surrender and 
yield up to the lessor, all right, title, interest, 
uses, trust, and terms of years whatsoever ; and 
possession of that messuage called B. Held, 
a surrender, and not a disclaimer. I)oe d. Wyatt 
V. Stagy, 5 .Bing. (N.O.) 564 ; 7 Scott, 690 ; 9 L. J., 

C. P. 73. 

Effect of Cancelling Lease.]— The fact of a 
lease being found in the possession of the lessor 
in a cancelled state a.s no evidence of a surrender \ 

bv deed or note in writing. Doe d. Courtml Y. ] 

I'hamas. 4 M. k Rv. 218 ; 9 B. C. 288 ; 7 L. J. i 

(O.S.) K. B. 214. *' i 

The mere cancelling in fact of a lease is not, ! 

under 8 & 9 Viet. c. 106, s. 3, a sufficient surrender | 

of the term thereby granted. Roc d. Berhelcy j 

{Barlo w York QArcJiyishop\ 6 East, 86 ; 2 Smith, , 

166 ; 8 R. R. 413. = 

J 

To whom made.] — A surrender of a lease can- i 

not be made to sequestrators from the Court of 1 

Chancery ; it must be to the lessor, or to a party , 

legally entitled under him. Cormsh v. Searell, ' 

1 M. tk Ry. 703 ; 8 B. <S: C. 471 ; 6 L. J. (O.S.) i 

K.B.2.54. . I 

To One of Two Joint Tenants.] — ^Where a 

tenant had taken a house from two joint tenants, 

'who had both signed the lease, but one of them 
only had afterwards interfered in the manage- 
ment of the house : — Held, that a surrender t<> 
one was a surrender to both. Bodil v. Acldom, 

6 Man. & G. 673 ; 7 Scott (N.E.) 415 ; 13 L. J., 

C. P. 11. 

To Lessor who has Sold.] — A leasehold 

house \vas underlet for twenty-one years to P. 
by trustees, Tlie trustees afterw^axds grunted 
a fresh under-lease to K. for tw^enty-onc years, 
and sold the property by auction to a purchaser, 
wlxo had no notice of the first under-lease. P. 
after the sale, by deed, purporte<l to surrender 
his interest to the trustees : — Held, that as the 
first lessee had not attorned to the second, the 
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surreiuler was rightly made, and ^iie purchase 
must complete. Mivards 

Ch H(m ; L. R. 1 Etp ; 12 Juiv (N.S.) lab , 

14 w. R. m 

Where lufant Benejacially Entitled.] — The 

provisions of the act 11 Oeo. 4 & 1 
for the surrender of a lease to which an infant is 
entitled, apply to a , lease to which an mfimt is 
only beneficially entitled, the leg^ estate being 

vested in a trustee for 

L. J., Ch. 742 : 29 Ch. D. 248 ; a3 L. T. 262 , 33 
W. ii. 728. ■ , 

Birection to Under-tenant to attorn.]— In 1699 
certain land was leased by a parish for a term ot 
lOUO years at a rent of 10?. per annum. Ihe land 
was kibseqnently built irpon, pursuant to the 
r.rovisions of the lease, and part of it had 
devolved upon G. and part npoii 1.^ ihe parish 
officers sousfht to induce G. and 1 . to give up 
possession bv threatening them with an informa- 
tion in chancery, and by offering them leases for 
twentv-one vears at two-thirds of the annnai 
valued which offers were refused. G., however, 
verbally promised the attorney ot the officers 
to *dye up possession, and directed his imder- 
tenaiit of part of the premises to attorn to the 
officers as from last quarter-day. The under- 
tenant did so, and the officers took possession ot 
the untenanted houses and afterwards received 
the rents. 11, who was a trustee for otheis, 
refused the offered lease, but one of his cestui 
pue trusts directed the under-tenant in posses- 
sion to attorn to the officers. This direction w'as 
obeyed, and the officers thereafter, with tlie know- 
ledge of F., received the rents. Ejectment having 
bemi brought by the officers and special cases 
stated for the o[)iinon of the court ; — Held, that 
in the case of G., the ciTcnnistances did, hut 
that in that of F. they did not, amount to a 
surrendei-of his term in the land. Gray\. JSalU, 

5 L. T. 39.h 

By Operation of law.]— The mere surrender of 
a small part of demised i»remises and i)ropor- 
tioiiate reduction of the rent does not in itself 
amount to a surrender by operation of law of 
the old tenancy, and the creation of a new one. 
IMmex, BnuuliiU, 47 L. J., Q. B. 610 ; 3 Q. B. D. 
495 ; 38 L. T. 838— C. A. 

The ])laintiff, while lessee of five rooms frcmi 
the defendants for a term, entered into negotia- 
tions with them by which he was to hold three 
only of the rooms 'at a diminished rent, and on 
the" next cj uarter-day he paid and took a receipt 
for rent at the lesser rate. There was evidence 
that the parties intended a written agreement to 
be prepared, embodying the terms of the new 
agreemeiit, but they ultimatel}^ disagreed, and 
sucli agreement was never, in fact, signed. ^ On 
the foliowing quarter-day the defendants claimed 
rent of tlje plaintiff under the old lease, which 
he repudiated. There was evidence that the 
])laintiff had given up possession of two of the 
j-oonis : — Held*,' that the jury were justified in 
finding that there was a new tenancy, and there- 
fore that there was a surrender by operation of 
law. Jonei<\\ 

A., the tenant of a house, three cottages, and a 
stable an<l yard, let at an entire rent, for a term 
of seven years, before the expiration of the term 
assigned all the premises to B. for the remainder 
of the term, the house and cottages being in the 
possession of under-tenants and the stable and 


yard in that of A. The landlord accepted a sum 
of money as rent up to the day ot the assignment, 
which was in the middle B. toolv 

possession of the yard and staUe oul5 . ^ 

^oupiers of the cottages having left thuu after 
the isignment, and before the expiration of the 
term. A landlord relet them.^ A paid no rent 
after the assignment, but the landlord 
rerrt from the under-tenants. Before the ei^pna- 
tion of the term the landlord advertrsul. the 
whole of the premises to be let or sold 
that this was a surrender by p 

all the premises. Reeve y. Bird, 1 G. M. & R. 

31 : 4 Tyr. 612 ; 3 L. J., Ex. 282. 

A surrender by deed is unnecessary where the 
former lessee is the party who takes the new 
lease, as the fact of his doing is^ evidence that 
the new lease has been accepted by him, and 
such an acceptance operates as a surrender in 
la^v ; but it is not enough that the lessee agrees 
to an act done by the reversicner, v. 

Reed, 13 M. & W. 285 ; 13 L. J., Ex. 3r/ ; 8 Jur. 

term “ surrender by operation of law ’’ is 
properly applied to cases where the owner ot a 
particular estate has been a party to some act, 
the validity of which he is by law afterwards 
estopped from disputing, and which wviuld not 
be valid if his particular estate continued to 

exist. Ih. ... . 

Thus, when a lessee for years accepts a new 
lease from his lessor, he is estopjied from saying 
that his lessor had not tlie iiower to make a new 
lease ; and as the lessor could not grant the new 
lease until the pi’ior one had been surrendered, 
the acceptance of such new lease is of itself a 
surreiider of the former one. Ih. 

Such surrender is the act of the law, and takes 
place independently of, and even in spite of, the 
intention of the parties. Ih. 

The defendant held premises, as tenant to the 
ifiaintiff, under a niemorandum of agreement jor 
three years. He lett the premises in the fiist 
year. ‘ On application being then made by the 
‘plaintiff for rent due, the defendant, by letter, 
authorised the plaintiff to let the premises to 
anyone else. The plaintiff then let them ^to 
another tenant for thi'ce years, and gave him 
possession — “Held, in au action fur I'ciit on the 
original agreement, that these facts constituted 
a surrender by operation of law. ]\wholls v. 
Atherstone, 10 Q. B. 944 ; 16 L. J., Q. B. 3H ; 11 
Jur. 778. See also, Ri/ge v. Mann, 6 L. J. (o.S,) 

K. B. 63. ' . T, 

A lessee, who had paid his rent occasionally 
to a trustee, and occasionally to a cestui que 
trust, gave up possession on the h-ist day of his 
term, but before his term was over, to the person 
who had been trustee, and not to the party then 
having legal title: — .Held, that, as the act \\as 
equivocal," it did not amount either to a surrender 
or a forfeiture of the term. AiMand v. Lutley, 

1 Ik & D. 636 : 9 A. & E. 809 ; 8 L. J., Q. B. 164. 

E. was entitled to one-half of the equitable 
interest, and to one- sixth of the legal estate, by 
descent ex parte materiul, in lands held under a 
lease of 1740 for lives, renewable foi’ ever._ In 
1766 X., being the surviving cestui que vie in 
that lease, and" R. being then a minoi’, his father, 
who took no interest under the lease of 1740, 
procured a renewal of it, by a demise of the 
laiuls, to be made to himself foi- the lives of X. 
and two new lives, with a covenant for perpetual 
renewal. On his death in 1779, the legal estate 
under the lease of 1766 descended upon R. “ US 
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his heir, X. being at that time the only surviving A. and B. demised a house, by lease in writing 
life in it Held, that upon the death of B. to 0., aha rent payable, quarterly. The key was 
intestate, his heir ex parte materna was entitled delivered to O.’s wife. C. entered into possession ; 
to the lands ; that under the circumstances it but before the first quarter’s rent became due 
could not be presumed that the persons entitled (there having been some dispute as to arrears of 
to the legal estate under the lease of 1740 had rent and taxes), C.’s wife delivered the key back 
convej'ed or surrendered it to the lessee in the to A., who accepted it, B., after signing the 
lease of 1766, or that they had assented to the lease, had never interfered : — Held, that the 
lessor therein making the renewal of 1766 to the delivering back of the key by the tenant, animo 
lessee therein. The doctrine of Thomas v. Cooh sursum reddendi, and the acceptance thereof by 
(2 B. & Aid. 119 ; 20 R. R. 374), viz. surrender by the landlord, amounted to a surrender of the 
operation of law resulting from acquiescence by term by act and operation of law. Dodd y. 
the tenant in a new demise by the landlord, i's Acldoml^ Man. &Gr. 673 ; 7 Scott (N.E.) 415 ; 13 
not to be extended. Lynch {Lessee of) y. Lynch L. J., C. P. 11. 

(6 L. R., Ir. 131) doubted. Lyoyi v. Reed (13 Held, also, that the jury -was, upon the facts 
M. & W. 285), approved. Quaire, what is the warranted in finding that C.’s wife acted as his 
precise operation of the indenture of 1766. agent in surrendering the term, and that A. acted 
Oreagh y. Rlood., 3 Jo. & Lat. 138 ; 8 Ir. Eq. R. as agent for B. in accepting such surrender, and 
688. that B. was bound by such surrender and accep- 

The court has no authority to set up a lease, tance. Ib. 


which, by the bona fide exercise of the power 


was tenant to B. of rooms for a term of 


vested by law in a tenant for life to grant a new years. Upon the bankruptcy of B., A. seut^ the 
lease, has by the doctrine of surrender by opera- key of the rooms to the office of the official 
tion of law been determined, there being no assignee, where it was left with a clerk, who was 
fraud or collusion, or other circumstance, to told that it was the key of the rooms which A. 
justify the interference of the court. JSlxon v. had occupied. A. immediately quitted posses- 
RobrnsoHi 2 Jo. & Lat. 4 ; 7 Ir. Eq. R. 520. sion, and no further communication took place : — 

Held, not to amount to a surrender by act or 

What Necessary to Effect.] — To effect a operation of law. Cannan v. Hartley, 9 C. B. 

surrender of a leuvse by operation of law there 634 ; 19 L. J., C. P. 323 ; 14 Jur. 577. 
must be an agreement by landlord and tenant Lessee for years having agreed to surrender his 
that the term shall be put an end to, acted upon lease to the lessor, delivers up the key, which the 
by the tenant’s quitting the premises and the lessor accepts, but afterwards refuses to accept 
landlord, by some unequivocal act, taking i)OS- the surrender. Lessee decreed discharged from 
session. Panther Lead 6h., Z'i r/L 65 L. J., Gh. the rent. v. 2 Vern. Il2. 

499; [1896] 1 Ch. 978 ; 44W. R. 573; SManson, .. Bee also v. post, col. 1052. 

165. 


Condition Precedent to Staying an Action for 

Delivery of Key to Landlord.] — It is not Rent.] — To an action upon an indenture of lease 

necessary that a surrender should be in writing ; for nonpayment of rent and for nonrepair, the 
but the jury may presume a surrender from defendant proposed to plead, that it was agreed 
the delivery up of the key to the landlord, between the plaintiff and the defendant that the 
coupled with other facts, shewing reasons for latter should surrender the tenancy to the plain- 
the landlord accepting a siiiTender, and the tiff, by yielding up possession of such portion of 
tenant giving up the tenancy. Achland v. Lutley, the premises as was in his occupation, and by 
supra, permitting the plaintiff to receive all future rents 

When a tenant has quitted the demised pre- of such part as was occupied by the defendant’s 
mises before the expiration of the term, and has tenants, and by permitting the tenants to attorn 
sent the key to the landlord with the intention to the plaintiff, the defendant to pay a certain 
of giving up possession, the mere fact that the sum of money, and give up certain machinery, 
laiKllord has received the key, and attempted all of which was to be done by the defendant, 
unsuccessfully to relet the premises, does not and accepted by the plaintiff, in satisfaction of 
estop him from alleging that the tenancy still the covenants of the lease, and that the .lease 
subsists. And if afterwards, before the expira- and counterpart should be given up to be 
tion of the term, thelaiidloivrrelets the premises, cancelled. The plea alleged that the defendant 
the surrender by operation of law takes effect paid to the plaintiff the money, and gave up the 
from such reletting, and does not relate back to machinery, and delivered the lease to him, and 
the original receipt of the key by him. Oastler that the plaintiff excused himself from deliveilng 
V. Henderson, 46 L. J., Q. B. 607 ; 2 Q. B. D. 575 ; up the counterpart ; that the defendant accord- 

37 L. T. 22 C. A. withdrew from the possession of the 

An agreement by landlord and tenant that the premises which he occupied, and had never 
term shall be put an end to. acted upon by the since been in the occupation or in the receipt 
tenant's quitting the premises, and the landlord of the rents, and that he had always permitted 
by some unequivocal act taking possession, the plaintiff to receive the same, and the tenants 
amounts to a surrender by operation of law. to attorn. Upon an application to plead several 
Phene v. Popplewell, 12 C. B. (N.s.) 334 ; 31 matters, the court refused to allow the plea to he 
L. J., C. V. 235 ; 8 Jur. (N.S.) 1104 ; 6 L. T. 247 ; pleaded, as not disclosing an equitable defence, 


10 W. R. 523. 


on the ground that a court of equity would 


Where, therefore, a tenant left the key at the require the execution by the defendant of a valid 
countiim-house of the landlord, and the latter, surrender of the term as a condition precedent to 
though he at first i-efused to accept it, afterwards staying the action, and that a court of coinrnon 
put up a board to let the premises, and used the law lias no power to enforce such condition, 
key to shew them, and painted out the tenant’s Alines Royal Society y* Alaynay, 10 Ex. 4b9 ; 2 
name from the fi’ont :■ — -Held, sufficient evidence 0. L. li. 171 ; 24 L, J., Ex. 7 ; lb Jur. 102b ; 3 
of a surrender by operation of law. , W. B. 75. , 
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Acceptance of a Kew Lease.]-— Acceptance of a 
new good lease implies the surrender of a former. 
Da n.mi d. Bromley x, Stanley, 4 Burr. 2210. 

A recital in a second lease, that it was granted 
in part consideration of the surrender of a prior 
lease of the same premises is not a sui-render by 
deed or note in writing of such prior lease ; it 
not purporting in the terms of it to be of itself a 
surrender or yielding up of the interest ; though, 
in some instances, the acceptance of a second 
lease for part of the same term before demised, 
may be a surrender of such prior term by opera- 
tion of law ; and this even though the second 
lease is voidable, if it is not merely void. Roe d. 
JBerheley \EaTl) v. Yurh (Archhishoj)), 6 East, 
81) ; 2 Smith, 166 ; 8 E. E. 413. 

A tire havingoccurreduponleaseholdpremises, 
the lessor entered. Subsequently an executory 
agreement was entered into between the parties 
for a new lease at an increased rent, as was 
evidenced by letters which passed between them, 
in one of which a suggestion was made that a 
memorandum should be indorsed upon the old 
lease referring to the increase of rent. This was 
not carried out, hut payments of the increased 
rent were demanded and made, but under protest | 
by the lessee’s solicitor. Upon the bankruptcy 
of the lessee the lessor distrained for rent at the 
increased rate. The county court judge held 
that the old lease was still subsisting, and that 
consequently the old rental alone could be dis- 
trained for": — Held, on appeal, reversing that 
decision, that the old lease was surrendered by 
operation of law, and that the agreement for an 
increased rent having been made and acted upon, 
the tlistress for such increased rent was lawful. 
I'ifale, Eic 2 }arte, Young, In re, 17 L. T. 480. 

A new letting to an old tenant, commencing 
immediately, operates as a surrender of the 
original term, because the lessor could have no 
power to create the new term if the original 
term had subsisted ; and, for a like reason, a 
new letting to a third party, with the assent of 
the original tenant, has the same operation. 
IP Donnell v. Boye, 0 Hare, 705 ; 16 Jiir. 771. 

A quasi tenant in tail of a freehold lease for 
lives ma,y, by surrendering the old lease, without 
the trustees joining, and taking a new lease to 
himself, bar the remainders over ; notwithstand- 
ing there were prior existing trusts at the time 
of making such surrender. Blake v. Luxton, 
G. Coop. 178 ; 3 P. Wins. 10 ; 6 Term Eep. 290, n. ; 
14 E. E. 235. 

Where a lease by a bishop, which had been 
granted in consideration of the surrender of a 
prior lease by deed-poU, had been avoided by 
the successor, the first lease was not revived by 
such avoidance. Doe d. Rncheder (JHshop) v. 
Bridget, 1 B. k Ad. 817 ; 9 L. J. (o.S.) K. B. 113. 

Where a landlord grants a new lease to a 
stranger with the assent of the tenant under an 
existing lease, and the latter gives up his own 
possession, that is a surrender by operation of 
law. Dueimm v. Gent, 1 H. & K. 711 ; 26 L. J., 
Ex. 122 ; 3 Jur. (N.s.) 342 ; 5 W. E. 229. 

A lease of lands w'as granted conformably to a 
power to lease, A later lease was expressed to be 
granted “ for the consideration of the surrender 
of the present lease, and which is hereby sur- 
rendered aecoi’dingly,” and of a sum of money. 
The earlier lease was actually giveti up on the 
execution of the second. The second lease was 
not valid as an execution of the power ; but rent 
was received according to its terms, by succes- 
sive tenants for life and in remainder under the 


settlement Held, that the surrender of the 
first lease was good. Doe Y Egvenunit (^EarT) 
V. Foricood, % Q,. B. 627 ; ILL. J., Q. B. 321. 

Lands, which were devised for life, remainder 
over, with a power of leasing to the tenant for 
life, were held under two leases, of 1760 and 
1781, for ninety-nine years, determinable on 
lives. In 1788, S., the lessee, agreed to sell a 
parcel to A. ; and G., tenant for life under the 
will, in consideration of the suri'endering into 
his hands of the two indentures, 1760 and 1784, 
and in order to effectuate the agreement between 
S. and A. with respect to that parcel which was 
intended to be demised by an indenture bearing 
even date therewith, demised the residue of the 
lands to S., with an apportionment of the rents 
and heriots, the parcel being severed. The lease 
of 1788 was not a due execution of the power. 
In ejectment by the remainderman after the 
death of the tenant for life : — Held, that the 
acceptance b}?" S. of the lease of 1788 did not, as 
to the lands thereby demised, operate as an 
absolute surrender in law of the lease of 1781, 
which was then subsisting, hut as a conditional 
surrender only during the life of the tenant for 
life. Doe d. Blddulyh v. Poole, 11 Q. B. 713 ; 
17L. J., Q. B. 113; 12,lur. 450. 

A subsisting tenancy is not determined by an 
agreement, whereby the landlord lets to bis 
tenant at a valuation to be made by two persons, 
and stipulating that the tenant is to give sureties 
to answer for the rent, if no valuation be made 
and no sureties given. JoJiii v. Jtnhim, I G.k M. 
227 ; 3 Tyr. 170 ; 2 L. J., Ex. 83. 

Lands were demised for life, remainder over, 
with a power of leasing to the tenant for life. 
In 1755 the testator made a lease for ninety -nine 
years, if certain lives should so long live. In 
1812 the tenant for life under the will made a 
lease, “in consideration of the surrendering up 
into the hands of the lessor by the lessee” the 
lease of 1755, “ which surrender was thereby 
made and accepted accordingly ” ; this lease 
was invalid, being not made conformably to the 
power : — Held, that as the new lease did not 
pass an interest according to the contract, the 
acceptance of it did not operate as a surrender 
of the former lease. Doe d. Egremont (^EarV) v. 
Courtney, 11 Q. B. 702 ; 17 L. J., Q. B. 151 ; 12 
Jur. 451. But see Brinkley v. MILunn, 32 
L. K., Ir. 532, post, col. 1050. 

In 1712, a farm was demised by the Broderers* 
Company to F. for 100 years, with a covenant 
for perpetual renewal. In 1827 the residue of 
this term had become vested in B., who in that 
year assigned it, by way of mortgage, with a 
proviso for redemption. On the 22rid May, 1828, 
H. demised the farm for twenty-one years to the 
plaintifi. On the 12th January, 1836, the mort- 
gagees and H. surrendered the premises to the 
Broderers’ Company. On the 13th January, 
1836, the company demised them to H. for lOO 
years, and shortly afterwards the uiiexpired 
residue of that term, and all the . estate and 
interest of H. in the premises, were assigned to 
the defendant. In. an action by the plaintifi’ 
against the defendant on a covenant in the lease 
from H. to the plaintitf to keep down the rabbits 
on the fai'in, the defendant pleaded that H. did 
not demise to the plaintifi; ; that the reversion 
on that lease did not vest in the defendant : — 
Held, that both these issues ought to be entered 
for the plaintifi, for that the lease being by deed 
was a demise by way of estoppel, and a reversion 
ill H. by estoppel was thereby created which,. 
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priina facie, was a reversion in fee, and therefore of the crops, took possession of the farm on the 
was not surrendered to the Broderers’ Company, 24;th of June, and reaped and sold the crops as 
but passed from H. to the defendant. Sturgeon they came to maturity. In an action of trover, 
V. m^igfield, 15 M. & W. 224 ; 15 L. J., Ex. 212. and for the conversion of the crops ; — Hel<l, 


wnigjieid^ lo M. & W. 224 ; 15 L. J., Ex. 212. and for the conversion of the crops ; — Held, 
And see Forquet y. Moore^ 7 Ex. 870 ; 22 L. J., that although the plaintifi was in equity cntitlecl 
Ex 35, ante, col. 805. to relief, yet an action of trover could not l^e 

Aooeptaaoe of New Tenant tv Landlord-l-A ““itained ; that the suiTender by the tenant 

■noTif Thv -hio onf oin-no oti.i J fo fbe landlord was a valid surrender at law, but 


tenant by his own act alone, and contrary to the i? was a vanu «urroaum at lavy out, 

terms on which he holds, cannot dissAe the ‘hf it could not afieot prejudicially the eqintable 
relationship of landlord and tenant and dischai-ge plaintiff as assignee of he ciops , 

himself from the liabilities to which he is thereby be no valid surrender as 


subject. But where the landlord by the express the PluhitifE, ncd if the tenant must still 

acceptance of a second tenant, or by acts shewing considered mth le^id to the plamtift to le 
such acceptance, shews that he considers the Prst P possesion, so that the plauitifi could claim to 
tenancy at an end, the first tenant is discharged ^ bj' the assignment m the mmo positmii as the 
from liability. v. J/ann, 6 L. J (o S.) then the- phnntift, although entitled to 

^ g gg the value of the crops w-heii sold, was also liable 

to pay the rent of the farm and the expenses of 

Assent of Tenant — Change of Possession cultivating and harvesting the crops, and that 

— Statute of Prauds.] — The oral assent by the as the balance on a settlement of accoimt was in 
tenant of an existing lease to his lessor granting favour of the defendant, judgment must, in the 
a new lease of the premises to a new tenant does circumstances of the case, be entered for the 
not constitute a surrender of the existing lease defendant, elemental. Mathews, 52 L. J., Q. B. 
unless the existing tenant gives up possession to 772 ; 11 Q. B. D. 808— C. A. Reversing 47 L. T. 
the new tenant at or about the time of the grant 251. 

of the new lease. jDadson Gent (1 H. & N. ^ , 

744), Thomas v. Cooh (2 B. & Aid. 119 : 20 ^^stamped Agreement for.J—An agreement 


Unstamped Agreement for,] — An agreement 


R. R. 374), and ‘Lyon v. Reed (13 M. & W. ksfA between a landlord and tenant for the latter to- 



’ 7 ’ * • . * some of the outhouses up to a certain day, 

Rights of Under-Tenant.] — A. demised without paying rent or taxes, was held to operate 

premises to B., which B. demised to C.. reserving as a surrender of the term, and not being on a 

rent; the interest of B. was afterwards sold to deed stamp was void. Will} urns y. Saw ger, 6 

D., upon w'hich D. obtained from A. a new lease, Moore, 226 ; 3 Br. & B. 70. 
the lease to B. having been cancelled ; B. and . . , . ^ ^ 

D. afterwards distrained for rent in the name . Surrender of Lease in consideration of Interest 
of U., upon which occasion D. declared that the Lease.] — R., the last life iii a bishop’s 

premises belonged to him : — Held, in an action lease, agrees with C. to suri’cnder this lease on a 
against B., D. and their servants, that the can- Promise of the bishoj) to grant a new (uie tor the 
cellation and new lease did not operate as a lives of R. and C., and tlie son of (A: and in 
surrender of the interest of B., and that rent being consideration of C. surrendering the md lease, it 
due to B. by effluxion of time, B., D. and their was agreed the new one should be in trust lur 
servants were justified in making the distress, the infant son of (!. 'Hie whole purehase-moncy 
though in the name of D. Wootley v. Gregory, by C. to the bisho[), but the legal 

2 Y. ck J. 536 ; 31 R. R. 626, * estate was gmiited on the new lease to R. and 

See farther, as to acceptance of new tenant, bis heirs, ^ during his own life and tlie live^ of 

cases, post, cols. 1049, 1050. 1^'- ^^*^1 ibs son. C., after the death of K., took 

„ ^ upon him to dispose of it; R., by a deetl dated 

Validity of, as affecting Assignee under Bill .^fter the lease, ileclares his intention to 

of Sale— Growing Crops.]— B., the tenant from that C. and his son shouhl, after his decease, 
year to year of a farm of the defendant, assigned to them nnd their heirs during the remainder 
by bill of sale to the plaintiff all his property of the term Held, that R. had a valuable share 
upon the farm together with all growing and all the consideration of the now lease, having 
other crops, which at any time thereafter should Pig interest in the old, and that having 

be in or about the same or any other premises of ^ to declare the trust, C.liad his, life only 
his. On the 25th of April, after the execution the lease. Oroj) v, Morton, 2 Atk 74 ; 9 Mod. 

of this bill of sale, the defendant distrained for • Barnard. 179. 

rent, and while in possession under that distress, ’ .j .l- - t 

he, havinsf no knowledge of the bill of sale, Agreement for, without Consideration.J-l. b. 
agreed "with B. that he would forego all claim holding lands under the see or i). tor a reiiewaj:)le 
for rent, that B. should surrender the farm to term of twenty-one jmars, demised them in 1/b/ 
him, and that the tenancy should be determined to two. persons for a like term, with a bit^cs 
as from the 24th of June next ensuing. In May, quoties covenant for innewaL lhe‘se sold their 
B. having made default in payment of the instal- interest in part of the hinds, and dividwi the re^t 
meats under the bill of sale, the plaintiff took equally among them. On the <leath <>t one, his 
an inventory of the goods on the farm, and put share passed to his two sons, A. anti A. Jmwiy , 
locks on the gates of the fields in which the crops the share of the other was sold to i . be t \\ o 
ivere growdng. The defendant then informed Lowrys obtained a rmiowal of the lease of a 1 le 
the plWiff of the agreement between himself lands to themselves in lb22 witlK)ul l.s kuow- 
and B. ; whereon the plaintiff removed the locks ledge, and then mortgigcil ^bem o i .. a u 
and shortly after gave the defendant notice of. obtained a judgment in ejectment against 1 
the assignment to him by the bill of sale of the who thereujion blot In bdl auains them aiu - 
The defendant attended to the cultivation and obtained m 1826 a decree for an account and 


■ a! - i ■ 
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rcttiiiVOTance of his part on payment of his lease, and should pay a pavticulai' sum over and 
PTOi)ortioTi of the ronewal fines and costs. W., above the rent, annually , towaids the gooclwili 
who had been the attorney of the Lowiys in all already paid by such assignee ” : such ngrecuneut 
these matter's, obtamed an assignment of their operates as a surrender of tire whole term. Smith 
interest in 1829. P. did not make up the decree v, Maplclncli, 1 Term Rep. 441 ; 1 E. Pw. 247. 

of 182fc), Ent he made several payments to W. in p 

rr-p +VrA fiTiPs tiTirl fT'Aftt.R flpd nTPOfT Other Modes of.] A. demised a taim to B. 


respect of the renewal fines and costs, and urged 


clll UUl w-vJmwXiU tv, I vv./ » » • ^ - 'rv ^ 

take part of them as his tenant :-Held, that the put them up to sale by auc ion: D. beCoume 
agreement signed by P. to surrender was without the purchaser, and also agieed to buy .B. out- 
consideration and void, and that he was entitled staiidmg term, without C. s knowledge or assent, 
to the value of his lands while they were in the B. l^uvinglet E. into possession, became bankmid. 
possession of W. and to a reconveyance and lu 1814, G., by letter to B., achnittcd that E. 
renewal upon payment of the balance found due occupied the premises, and aften\aids demanded 
from him. Wallace v. Patten, 12 Cl. &. E. 491. vent from him C. and B. s assignees atter- 
Affirming Gi, sub nom. Pattm v. Wallace, wimls executed mutual deeds of release, and 


Longf. k T. 470. 


D.’s assignees released E. ; — Held, that C. was 


Suit on iiromise to surrender lease, dismissed entitled to recover the rent from 1813 to 1816 
tu court of law. Gi’etillc v. Jiowlum, Carv. 95. there had been no surrender in writing 

of his interest to B., and as 0. had not assented 

Surrender after Notice of Assignment of future to E.’s being let into possession. Matthews v. 
JRent.]— The plaintiffs sub-let a portion of pre- Suwell, 2 Moore, 262. 

niises, of which they had a lease, to the defendant. gy agreement dated in May, to which A., 
They afterwards assigned their interest in the g. and C. were parties, A. and B. agreed to sell 
premises to B., and agreed in writing with B., py auction an estate to which they were entitled 
that notwithstanding this assignment they should as tenants in common, or in default of such sale, 
receive the rent due from the defendant for the that such yiarts of it as should not be sold after 
remainder of her lease, and notice of this agree- the 1st August and before the 1st Bepteinber 
meut was given to the defendant. The defendant following should be divided into two equal lots 
afterwards surrendered her lease to B. In an between A. and B., and that lOOZ. should be, paid 
action for rent elahned as accruing after the py A. to C., the principal tenant, as a remunera- 
surrender: — Held, that even if there was a valid ^iou for his giving up possession of his farm at 
assignment of a chose in action, still that the Michaelmas following ; and C. agreed to give up 
plai!itiffs could not recover, for that the assign- possession of his farm accordingl}’. Xo part of 
nient was of rent to become due, whereas no rent the estate was sold by the ! st" iSeptember, but 
had ncci'ued due after the surrender, and the some portions were sold subscquentlv, and the 
defendant could not be prevented by tlie agree- remainder was divitlcd between A. and B., but 
jnent ]>etw’een the plaintiffs and B. from surren- gyeh division was not completed till the following 
deringher lease to B. Southwell v. Seotter, 49 March. C. continued in possession, by the desire 
Ij. J,, Ex. 356; 44 J. B. 376 — C. A. of A. and B., until that time, and then quitted : 

Surrender by Assignee of Part of Premises — --Held, that the agreement was not a surrender 

Covenant to pay Eent-IiabUity of lessee.]- t' ® I 

The pliiintifi ilemiseil a house and iireuiises for a ^ f’ole, id- , 1 lyi. & (.». 430 , o 

term of vears by dee<I containing a coveriaiir by G- y M G , , . , i. 

the lessee to pay the rent reserved. The lessee of a life estate to^ the 

assignufl the term, and the assignee surrendered of the fee is as between the parties an 

a small imrrion of the promises, upon which was extinguishment of the estate surrendered, jmt it 
a seullerV, to the plaintiff, who. in consideration W have contimiaiice to uphold a prmr interest 


therefor, })aid the assignee 25/. and built for him 
a neiv scullery of etpial value upon another {)art 
of the premises. The rent a})portioiiable for the 
part surrendered was 4/. .a year. Jn an action 
against the le.ssoe upon the covenant for a 


derived under it. Poe d. Beadon v. Pyhe, 5 M. 
& S. 146 ; 17 E. R. 296. 

A. being seised in fee of premises, by indenture 
of the 5th July, 1814, demised them for twenty- 
one years to B., who entered, and was possessed 


qSnrterk rent less the sum apportioned for the fccordingdy B.,by indenture of the SrdNovem- 
part siirreiulCTca HcW. without decidiiis demised the premises to C. tor the residue ot 
■ ■ ■ ■ - ® his term therein, excepting the last twenty-one 


whether the covenant was apportioiiable or not, 


that the lessee, by assigning his interest in the i and, on the iLth lebruary, ISlb, B,, by 
term, emj towered the assignee to surrender any vleed-poll, indorsed on the _ counterpart of the 
part of the premises-: that therefore there had levanted all his (B. s) estate and 


not been any eviction of the lessee by the plain 
tiff : that the lessee, notwithstanding the sud 


interest in the premises to A., to hold to him for 
all such time or term in the counterpart of tbe 


render, was still linblu on the covenant, and that mentioned, namely, the next immediate 

the liabilitv of the lessee upon the covenant after expectant on the determination of B.’s 

assiinimeutwiisnotthatof surety fortheassigneo. by (tels of lease and release, of the 


Bayntoa v. Mocyan^ 58 L. J., Q. B. 139 ; 22 
Q. B. 1). 74 ; 37 W. E. 148 ; 53 J. P. 166— C. A, 
Aitirming 59 L. T. 478. 

Premises Belet to Lessor,] — Where a lease 


Q B liilf* 22 July, 1822, granted, sold, and 

L *P. 160— (i A, all his estate and interest in the premises 

* to the plaintiff by way of mortgage. On the 19th 
October, 1816, 0. assigned all his interest in the 
Where a lease premises to the defendant, wh.o never entered, 


came into the hands of the original les.soi\ by an <and C. remained in possession. In an action 
agreement entered into between him and tlie against the defendant for nonpayment of rent: 
assignee of the original lessee, “ that the lessor — Held, that the deed-poll did not operate as a 
should have the premises as mentioned in the surrender of B.'s reversion of twenty-one days to 
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A., but only of his interest for the term co-exten^ 
sive with O.’s lease ; and that the plaintiS might 
sue the defendant on the covenants contained in 
such lease. Burton v. Barela 5 M. & P. 785 ; 

7 Bing. 745 ; 9 L. J. (O.S.) C. P. 231. 

Defence— To forego Bent in consideration of 
Possession.] — To an action for rent due under a 
demise, the defendant pleaded that, before* the 
rent became due,', it was agreed between the. 
plaintiff and the defendant that, in consideration 
of his giving up possession, he should be dis- 
charged from, any further rent, and that he had 
given up possession accordingly, concluding yith 
an allegation that the tenancy was thereby 
surrendered : — Held, that the plea was not to be 
taken as setting up a surrender so as to require a 
memorandum in writing ; but that it afforded a 
valid excuse for the non-payment of the rent, b}’- 
shewing the agreement and the giving up of pos- 
session. Gore V. Wright, 3 N. & P. 243 : 8 A. k 
E. 118 ; 1 W. W. & H. 206 ; 7 L. J., Q. B. 147 ; 

2 Jur. 840. 

Bill to restrain the prosecution of an action at 
law for rent and dilapidations ; the defendant at 
law applied for and was refused leave to plead 
with other pleas, by way of equitable defence, an 
agreement to surrender his lease on certain terms. 
There "was conflict of evidence whether the 
agreement was complete. An inj unction was 
granted on the plaintiff giving iudgment at law, 
bringing in the money, and undertaking to bring 
in further amounts of rent. M(ry?iay v. JUnen 
Royal Co., 3 Drew. 130 ; 24 L. J., Ch.413 : 1 Jur. 
(N.S.) 153 ; 3 Eq. R. 377 ; 3 W. R. 25S. 

Observations on special injunctions to restrain 
proceedings at law. 75. 

Power of Court to compel.]-— Lessee of a church 
lease makes an under-lease, and wM:)uld have under- 
lessee to surrender, in order to enable him to 
renew with the church. There being no covenant 
in the tenant’s lease to surrender, the court 
cannot compel him to do it. ColeheHter^\Arnott, 

2 Vern. 283 ; Pre. Ch. 124. > 

Specific Performance of Agreement for — Sale by j 
Mortgagee of Lease.] — A.n agreement was entered j 
into between a lessor and lessee for releasing the i 
lessee from all liability on certain payments 
being made by the lessee to the lessor, and on the 
lessee assigning to the lessor all his interest in 
the lease. At the date of the agreement the 
lessor had notice that the lessee had demised the 
pi’operty by way of mortgage, with a power of 
sale, which had become absolute. In a suit by 
the lessee for a specific performance of the agree- 
ment, one of the witnesses deposed that this 
power of sale had been exercised, but that fact 
was not put in issue by the pleadings Held, 
that it might constitute a defence if the lessor 
had no notice of it, and that the plaintiff was 
entitled to the option of having his bill dismissed 
without costs, or of having an inquiry as to the 
circumstances of the sale. Phelps v. Prothero, 
2 De G. & Srn. 274. And see S. C., 17 L. J., 
Ch.404. 

D. Presumption of. 

Grenerally.] — An acceptance of a surrender of 
u lease is not to be presumed from the circum- 
stances of the rent having been paid by a third 
pei’vson, and not by the origin al tenan t. C yjela nd 
V. Watts, 1 Stark. 90. 

Under certain circumstances the jury may pre- 


sume a satisfied term to have been surrendered 
to the cestui que use ; but if no such presumption 
is made, and it appears in a special verdict in 
ejectment that such a term is still outstanding 
in ,a trustee who is not joined in bringing the 
ejectment, the cestui que use cannot ^recover. 
Goodtitle d. 'Jones v. Jones, 7 Term Rep. 47. 
S. P., Godf rey v. Hudson, 2 Esp. 499, n. 

A satisfied term may be presumed to be sur- 
rendered ; but an unsatisfied term, raised for the 
purpose of securing an annuity, during the life of 
the annuitant; cannot ; and may be set up as a 
bar to the heir-at-law, even though he claims 
only subject to the charge. Boa d. Hodsdm v. 
Staple, 2 Term Rep. 684 ; 1 R. R. 595. 

In 1772 a term of 1,000 years was created by 
deed, for the purpose of securing 5,000/. ; and in 
1787, the principal and interest having been paid, 
the residue of the term was assigned in trust for 
the devisees of the person who created the term. 
In 1789, the premises w-ere conveyed to a pur- 
chaser by deed, and the residue of the term W'as 
assigned in trust for the purchaser, her heirs and 
assigns, or as she should appoint, and in the 
meantime to attend the inheritance. The pur- 
chaser entered into possession of the premises, 
and continued so possessed till her death. Iii 
1808, she executed a marriage settlement, reserv- 
ing to herself a iiow'er of appointment by deed or 
will; and after the marriage, she, in December, 
1813, devised all her real estate. Neither in the 
marriage settlement nor in the will was any 
mention made of the term of 1,000 years. 8he 
and her husband having both died Held, on 
ejectment brought by her heir-at-law, that there 
were no premises from which a surrender of the 
tenn could be presumed. Doe d. Blarlmell v. 
Plounoan, 2 B. k; Ad. 573 ; 9 L. J. (O.S.) K. B. 289. 

Mortgage Terms.] — ^JVhere an old inortgage 
term of 1,000 years, created in 1727, was recog- 
nised in a marriage settlement of the owner of 
the inheritance in 1751, by which a sum was 
a[)propriated to its discharge ; and no further 
notice was had of it till 1802, when a deed, to 
which the then owner of the inheritance and the 
I representatives of the termors were parties, 
reciting that the term was still subsisting, con- 
veyed it to others to secure a mortgage : — Held, 
that it could not be presumed to have been sur- 
rendered against the owner of the inheritance, 
who was interested in iq»holding it. Doe d. 
Graha 01 V. Scot t, 11 East, 478. 

A testator, in a codicil to his will, stated that 
certain premises mentioned in the will were 
charged with a mortgage for 500/., which he 
directed his executors to pay off Held, that 
after the lapse of neaiij^ forty years, during all 
which time the testator’s representatives iiad 
been in the perception of the rent, the mortgagee 
might be presumed to have been satistietl, and 
the term surrendered. Due d, Mantin v. Austin, 
2 M. .k Scott, 107 ; 9 Bing. 41 ; 1 L. J., 0. R. 1.52. 

Evidence to go to Jury as to,] — A. devised an 
estate to trustees for years with remainder to B,, 
which B., eighteen years after the death of A., 
treated as his freehold, and leased f<.»r lives. In. 
an action by the lessee of B., as reversioner, the 
jury was told that they coui<l not presume a 
surrender of the tenn by the trustees to lb ; 
and, upon motion for a new trial, the direction 
was held right. Bay v. Williams, 2 C. k J. 
460 ; 1 L. J,, Ex. 168. 

Where an alleged outstanding term appears 
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to have done the dvity for which it was created, he 
the jury is at liberty to pres«me a suiTCndei 
of it. iSiirtleff y. Vmene», .o D- * 

B. & C. 616 j 1 Car. & P. 522 ; 6 L. J. (O.S.) K. !>• 

ha^ng p-anted a lease to B. for twenty-one adn 
years, before the expiration of the term, ^ 

another lease of the same premises to C. No un 
suwendor in writing of E.’s interest was shewn, hio 
hut the lease cranted to him was OToduced fiom^ pu 
A ’s cnstcxlT. with the seals tom off ; and it was tha 
proved to be the custom to send in the old leases ren 
to A.’s office, before a renewal was made, and 76. 
which old leases were thereupon cancelled by A. s . 
officer -.—Held, that this was evidence from whic^h K. 
the iurv might presume that B. had assented to tifl 
the ^ant of’ the lease to C., so as to determine ho 
his interest by act and operation of law within pa 
the 21) Car. 2, *c. 3, s. 3. IW/icr w pl‘ 

2 M. & W. S82 ; M. & H. 2.51 ; 6 L. J., Ex. -2.). po 
In the case of a plain trust, where the triistees co 
were directed to convey to a devisee on his attain- a„ 
ing twenty-one. the juiy may be directed to pie- sO 
sume a conveyance ar any time aftenvan s, ar 
though considerably less than t\\cnty - / J-; , 
Bnglcind d. Sybourn v. Slade, 4 ierm Kep. , b.^ 

^ The jury may presume an old satisfied term G 
surrendered to the cestui que use in order to sub- 
stantiato a lease executed by him. Jb)oed. 1 
Bowennan v. Byhourn, 1 lerm Eep. 2 ; 2 hsp. o 

496; 4 11. E.:m , i 

Bv a marriage settlement, the settlor limited a 
his estate to Al'and B., as trustees, “to the only t 
proper use and behoof of them, their heirs and 1: 
assigns, for ever,” in trust for the settlor until r 
his marriage, in trust for liiisband and wife loi t 
life and the longest liver; then in trust tor a \ 
term to other trustees to raise },>ortions tor 
voiiriger children ; then in trust for the first son 
and lieirs male of the body : then to the second ( 
son in like manner ; and then to the daughters ; ( 
and, for default of such issue, then over to the J 
right heirs of the settlor Held, that the first . 
set of trustees took the legal estate by coiiiraon 
law, and not by the Statute of Uses ; and the 
second use could not be executed by the statute, 
llie purposes of the settlement, however, being 
at an end, in ejectment by the devisee of the 
person last seised, after the lapse of forty yeai's : 
Held, that it might be left to the jury to pre- 
sume a reconvevance of the legal estate from the 
trustees. Ihe d. Lloyd v. Pamijiyhaoi, 9 J). k li. 
416 ; 6 B. ck G. 305 ; 5 L. J. (O.S.) K. B. 146 ; 30 
E, E. 327. 

Where the defendants ancestor came into pos- 
session of certain lands seventy years ago, as a 
creditor under a judgment obtained against the 
then owner, and the defendant’s family had con- 
tinued in possession ever since Held, that the 
original possession not having been taken under 
any conveyance, the length of possession was only 
prinia facie evidence from which the jury might 
infer a subsequent conveyance by the original 
owner, or some of his descendants ; but that it 
might be rebutted by other evidence; and that 
the jury was not to presume such conveyance 
from length of possession, unless satisfied that 
such conveyance iia<l actually been executed. 
JJoe d. tenwick v. Beed, 5 B, ^ Aid, 232 ; 24 K, E. 

A term of years was created in 1762, and 
assigned over to a trustee in 1779 to attend the 
inheritance. In 1814, the owner of the inherit- 
ance executed a marriage settlement, and, in 1816, 


he conveyed his life interest in the estate to a 
nurchaser as a security far a debt ; but no ‘Assign- 
rnSetermordeliveiTOfthe^ 
to it took place on eitlier occasion. In ibiJ, an 

rAialTifgnnient of the tprni w^^made by^tte 

administrator of the tiusstee in 1 ^ , , , 

trustee for the purchaser m 1816 . Had, tuat, 
under these circumstances, on an ejectment 
brought by a prior incumbrancer against the 
Jtfchaser,Ue jury ^as wannnted in pres^ 
that the term had, previously ^ 1819, been sn 
rendered. Doe d.^ Putland v. lidded , 2 B. A Aid. 

'^^The^Wld'l® was tenant to A. of one close ; 

K was\enant to B. of another close ; the plain- 
tiff and K. verbally agreed to exchange their 
ladings ; “the plaintiff to have B.s land and 
parii 'a )'eBt, K. to have A.’s land and pay the 
nlaintiff’s rent.” On the same day each took 
i"on of the other’s land^^ T^tte 

1 communicate their bargain to C., who ^ 

. agent of both A. and B. ; he did accoidU oll , 

. some days afterwards, communicate ff to him 
and C. expressed his concurrence ;--Held, that 
: this was evbleuce to go to the jury of a ™der 
• by K. to B. of his interest in B. s close, y. 

’ 2 C. M. & E. 581 ; 1 I’yr. G. 23 ; 1 

^ tem of 1,000 years was created by deed in 
1. 1717, and in 1735 was assigned for the 
1 . of securing an anmiity to A., and aftei to 
attend the inheritance. A. haying died m 1741, 
d and the estate having remained undisturbed m 
y the hands of the owner of the inheritance and 
to devisee from 1735 to 1813, wi hout 
•il notice having been in the meantime taken of the 
.r term, except that, in 1801, the devisee, in whose 
a possession the deeds creating and ^ssigiimg t 
or were found, covenanted to produce those deeds 
m when called for :--Held, that, under these 
id eumstances, the jury was waiiaiited, m an 
s; ejectment brought for the 
be heir-at-law, to presume a surrend^ 

•St Doe d. Burdett v. M nylite, 2 B. Aid. HO , 21 
m E. E. 461. 


Feoffee not taking Possession.] — A tenant in 
tail conveyed by feoffment in 1779 ; but the 
feoffee never entered, and the tenant in tail and 
those claiming under him remained in possession 
till 1829 ; they were also in possession oi tne 
deed of feoffment and suffered a recovery 
Held, that a reconveyance from the feoffee might 
be presumed. Jenny v. Jones, 10 Bing. /5. 

i Where Term subservient to Leasing Power.]— 

An estate was settled on A. for life, with power 
to charge it with an annuity for her husband, 
and portions for their younger children, ami to 
orant leases. A. granted the estate to trustees 
for 500 years, on trust, if she should scMlirect to 
raise portions by mortgages or sale Held, that 
the term till called into operation, was subsei- 
vient to the leasing power, and was no answm.- to 
an eiectnient by a lessee holding under a. lease 

m-anted subsequently to the settlement, d. 

(hurtall V. Thomas, 4 M. Ey. 218 ; 9 B. A: C. 
288 ; 7 L. J. (O.S.) K. B. 214. 

Agreement, Lessor and Lessee and Lessor and 
Under-Lessee.] — A. demises to B., who umlerlets 
to C In the middle of both terms it is agreed 
between. A. and B., that B.’s tenancy shall cease, 
and between A, and C., that G. shall hold under . 
. A for a longer term. This arrangement enures 
as a surrender from B. to A., and a new demise 


i 




i 1, . 1 ; 
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from A. to C. Rex v. BanJmry, 3 N. & M. 292 ; A tenant from year to year, at a rent payable 
1 A. & E. 13b ; 3 L. J., M. C. 76. half-yearly, without giving any notice to the 

Acts of Ownership on part of Lessor.!— landlord, q&itted the premises at the expirato^^ 
If a tenant quits apartments without giving «« year Before the ne.vt half-year 

notice, the landlord may recover the rent landlord let the premises to 

although he has put up a bill in the window for occupied tte same :-Held, that tlie 

the purpose of letting the apartments. Redpath l^oflloi-d 'vas not entitled to recover rent from 
V A)l)erf^ Esp 2*>5 ' the first tenant from the expiration of the cur- 

■ So, if the landiord lights fires in the rooms, or when he quitted the premises, to the 

even uses the fires, it will not deprive him of his 

right to rent. Griffith v. TTodye^., 1 Car. & P. 119. Sf.loSTt. ItI; ’ 

Lessee expecting Goods to he seized-for Eent— being tenant from year to 3rear to B., died, 
Quitting.]— A tenant of apartments is not iusti- leaving his widow in possession. C., some time 
lied in quitting without notice, merely from a out letters of administration to the 

fear, however reasonable, that his goods mav be ^^eceased, and the widow continued in possession, 
seized for his landlord’s rent. RidettY. TuUich, i*ent to B., with the knowledge of C., 


6 Car. & P- i 


c. Of Tenancies from Year to Year. 


who never objected to such payment, or made 
any demand of rent : — Held, that there was no 
evidence of a surrender by operation of law, so 
as to create the relation of landlord and tenant 


Generally.] — A tenancy from j^ear to j^ear can- between B. and the widow. Doe d.. Hull x. 
not be determined, so as to bar the interest of 1-1 & W. 682 ; 15 L. J., Ex. 41 ; 9 Jur. 

tlic tenant’s creditors, unless there is either a 


legal notice to quit, or a surrender in writing. 
Bee (1. Read v. Rldouf, 5 Taunt. 519. 


Acceptance of Hew Lease Exceeding Lessor’s 
Power. ] — A tenant for life made a lease, for a term 


A verbal agreement to lease a ferry for a year exceeding his power, of two parcels of land, of one 
may be put an end to by a verbal agreement 1 of which the lessee, previous to the commeiice- 
, before the expiration of the year. Peter v. | ment of the lease, had been tenant from year to 


.before the expiration of the year. ^ Peter v. ment of the lease, had been tenant from j^ear to 
Kendal, 6 B. & 0. 708 ; 5 L. J. (o.s.) K. B. 282 ; year. In an action of ejectment on the title 
80 R. R. 501. brought upon the death of the tenant for life by the 

Acceptance of another Tenant.l-A p.urol «p^'in<’CTmaii ;-Held, that the lessee could not 
, 1 n 1 1 4 .^ ^ detence, n};)on tiis former tenanew from 

■agreement between a landlord and a tenant rendered or rehaSilitated. 

from year to \^ear, that another tenant should a 


trom year to year, that another tenant shou d Eyreinofd v. CouHuey (11 Q. B. D. 702) 

be substituted in place, who was acconlmg y distingu4ed. RrhiMey r. JR Mmm, 32 L. 11., 
substituted, IS a sumcient surrender according to 
the Statute of Frauds to determine the former 

tenanej^ Stone v. WhiUng, 2 Stark. 235; 19 Acceptance of Old Tenant jointly with New 
R. R. 710. One.] — Where a sole tenant from year to year, 

But it is not sufficient if the third person does before the termination of his tenaiio\q entered 
not take possession. Taylor v. Chapman^ Peake, into an agreement with his landlord for a lease 
Ad, C. 19 ; 4 R. R. 884. to be granted to him and another jointly, and 

A., being tenant from year to year, underlet both entered upon and occupied the premises 
the ]jremises to B., and the original landlord, jointly : — Held, that the first tenancy was deter- 
with the assent of A., accepted B. as his tenant, mined, though the lease was never executed 

but there was no surrender in writing of A.’s pursuant to the agreement. Ilamnertonx. Stead, 

interest ; rent lieiug subsequently in arrear, the 5 D. & R. 206 ; 8 B. & 0. 478 ; 8 L. J. (o.s.) 

lamllord distrained on B.’s goods Held, that K. B. 83 ; 27 R. R. 407. 

these circumstances constituted a valid surrender i. ^ tr ^ it 

of A.'s interest by act and operation of law" Insolvency of New Tenant to Knowledge of 

within the statute of Frauds. Ttiomm v. Cool, Original Tenant. ]-\\ here A. at the request ot 
2 B. A -A1<1. 119 : 2 Stark. 408 ; 20 E. E. 374. »•. his yearly tenant, accepted C as teimnt m 
But .see JMthews^-. SuwcU, 2 Moore, 262. his stead, who proved lO be insolvent .and it 

Where loremises had been let to B. for a term appeared that B., w'hen he pioposed^ C. to A., 
determinable bv a notice to quit, and pending knew that C. hail eorapounded with lus orodrtorn, 
■such term C. Applied to A., the landlord, for but did not commmncate the tact to A. :-Held 
leave to become the tenant instead of B., and that the suppression of sueli a feet was a fraud 
upon A. coiisentrag, agreed to stand in B.’s *7 



place, aiul ofiered to pa\" rent ! — Held, that 


Bruce v. Ruler, 2 M. & R}". 8 ; 6 L. J. 


(though B.’s term had not been determined either (o.s.) K. B. 228. 

by a notice to quit, or a surrender in w-riting) A. tenants Exchanging Premises. ]--T wo persons 

might maintain an action for use and occupa- tenants from year to year of two closes, 

tion against C., and that the latter could not set difierent lessors, agreed to exchange them ; 

up B.’s title in defence to that action. Phipps lessors had the same stew^ard, to wdiom 

Y, Seulthorpe, 1 B. & Aid. 50 : 18 R. R. 426. ^ arrangement was mentioned; he expressed 

Where a lessee quitted, in the middle of his assent to it : — Held, that this amounted to 

term, apartments wiiich he had taken for a year, gyidence of new demises of the res}iective closes, 
and the lessor let them to another tenant: — surrender by operation of law of 

Held, that she could not recover rent against the previous interests of the tenants. Bees v. 
lessee for a subsequent portion of the jmar, during ■\Yiiiiams^ 1 Gale, 382; 2 0. M. & R. 581; 1 
wffiich the apartments had been unoccupied, ^ 23. 

Walls Y, Atclieson. 'd Bing. 462 : 11 Moore, 379; ■« 4. -i rri i • 4.-43: 

2 Car. & P. 268 ;'4 L. j! (o.S.) 0. P. 154 ; 28 Defence in Action for Eent.]-The plaintiffs 
g57^ ^ declared that they were tenants of chambers to 
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lOol LANDLOKD Ai , I, , the tenant to qnifin the middle of 


letting tc) tlie tlefendaiit 01.^^ rent Avliich 1 from liis tenant the y upon her then 

the defendant did not pay to the under a parol ^g^’^ement, that ni 

afterwards ^become fondant pleaded, giving up the occupies the premises, 

plaintilfs who paid tenancy and she never attenvaids oco.^l^ 

first, that hetore . plaintiffs was ended by 1 he cannot house for the time subsequent 

mmamwm 

nL.J.,Ex.277. d'on a tenancy trom year to 

/ In TrespassO-“A plea to a declaration f of a quarter, and 

trespass quaie clausum f regh^stated^^to tenant ^quits,' ai^^^ the lessor acc5>ts posses- 

at anv time attei a cciiam u j, i • 2 M.&By.^Sb ; 6 L. J. to.fe.; 

araWe land held hy the 1 

at first refund to accept it, 

‘“ndV-Hcld. tliat the plea was good, ^ "to^h^'action hj ^landlord against his tenant 

as cnougli appeared to warrant th^e f efaton | Jo ^n lan 3^,^^ ^ 

that the d.,.lendant rvas the ha\mer, he pleaded, that during the 

which might lotve^been traTCised .V<7iJ Jy breach, the premises, 

J///cr.s* or (lorthtn, h Q. B. bl*> , * • ’ bis’ estate and interest therein, were dnl^ 

157 ; lo.lur. 4-2. _ brrendered to the landlord by act and operatij 

Evidence of Surrender of Tenanoy-Admis- j, is to say, by “iie 

sions l-lT. an action of trespass to Ptomises Li,,, premises, and o'^iy part thereof, w 
wL-h hud been held by the plaintift raider a gousent of toe the 

y tVAin rcMi* to vear, ( let ernmi able !>> ,,.p.pnnT the possession thereof to him witn tnt 

ml . "oi snriv.ulcr -licld.' that in order to 1 J^ting an end to the pliancy, 

•r,v(.-isurr<‘ii>l(aMlc£.ii'c tl.e actscoiuplaiiied ot, |, accepting such possession, witlr tlra 

'hie, ice was mln.isdi.lc on behalf of the <leicn- 1 ; Mention of patting an end to the teiiancj . 
tc of oral admisdons ma.le by the plain iff, | ^cpi, that if the tenancy oo'^yy'ij* *h 
i n made in bis i.rcsenec by lus son, who ba. (P,. an,u,gemont stated, such J 

b a n ae in- as bis manager, that notice ( J nor curax 5 as a suiu'c Jer b^ 

1;, i,.i I... ft"*; 


lieeii aetin"- as bis manager, im .■ 1 ,„ciit woulil nor ciiurc, as totop o 

u cu e - had lieen given by the I'ltont.n. | ,p,„ v. 6 ' 7 n« «• *, i C. d. 

ISl-'iSS S.li.nAr-' “11 iUbl'tA fes 

^EieoncetoQnitandBeUveryofP— 

ytio”mlnSy7a frU^the ior a month, after which the possession shou 
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be resumed by the defendant ; and that the 
defendant did relinquish the possession, but the 
plaintiff would not restore the possession, is bad, 
as not shewing a surrender or an eviction. 
Bmin V- Bi JVwire, 8 Man. & G. 105; 8 Bcott 
(N.R.) 487 ; 10 L. J., C. P. 818. 

A tenant remains liable for rent unless he 
delivers up complete possession of the premises, 
or the landlord accepts of another in his room. 
Sardiruf v. CretUurn^ 1 Esp. 57 ;• 5 R. R. 719. 

By Notice to Quit.] — If a tenant from year to 
year gives, notice to quit, not expiring with the 
3mar, the landlord, if the notice is in writing and 
signed by the tenant, may, if he pleases, treat 
this irregular notice as a surrender of the 
tenancj^ Aldenhurgli v. Peaple^ 6 Car. & P. 212. 

If a landlord attests a notice given by a lessee 
to his under-tenant to pay rent to the landlord, 
and has a knowledge of its contents, it is a 
termination of the tenancy of the lessee, and a 
discharge to him to that time. Harding v. 
Crrthorn, 1 Esp. 57 ; 5 R. R. 719. 

Otherwise, if the landlord has no knowledge 
of the contents of the notice. Ib. 

What insufficient to constitute Surrender.] — 

Where a tenant from year to year, b}^ a Lady- 
day holding, agreed by parol with his landlord’s 
agent to quit at the ensuing Lady-day, which 
w’as within half a year, and the premises were 
relet by auction, at Avhich the tenant- attended 
and bid,' but the new tenant was not let into 
possession : — Held, that the tenancy was not 
determined ; there not having been either a 
sufficient notice to quit, nor a surrender by opera- 
tion of law, within the Statute of Frauds, 29 
Car. 2, c. 8, s. 8. Boe d. Huddleston v. Johnston^ 
M‘Clel. & Y. 141. And see Johnstone v. Huddle- 
ston, 4 B. & C. 922 ; 7 D. & R. 411 ; 4 L. J. (o.S.) 

K. B. 71 : 28 R. R. 505. Boe d. Hurrell v. MZ- 
imrd, 8 M. A W. 828 ; 1 H. A H. 79 ; 7 L. J., 
Ex. 57. 

A part}^ who occupied a house as tenant from 
jmar to j'ear, entered into the following agree- 
ment with his landlord ; " 1881, September 2. 
S. S. (the tenant) purchased an estate in the 
parish of Corbeg, bought of R. G. (the landlord) 
at the sum of lOOZ. Received ,on account 10.!?. 
Mr. R. G. is willing to let the sum lie, by paying 
4 pel- cent.” : — Held, that as there was an 
implied condition in the contract that the land- 
lord should make out a good title, the agreement 
for the purchase did not oi)eratc as a surrender 
of the tenanc}" by operation of law. Boe d. 
Gimy V. Stanlon, 1 il. A W. 09,5 ; 2 Gale, 154 ; 
1 Tyr. A G. 1U05 ; 5 L. .J., Ex. 258. 

d. Wliere there is an Under-Tenant. 

Effect of.] — A voluntary surrender bj- a tenant 
to his landloi’d does not affect the rights of a 
person lidding on a sub-tenancy created by the 
tenant, nor is the sub-tenant's knowledge of the 
surrender equivalent to notice to him to quit. 
Mollorx. Watkins, L. R. 9 Q. B. 4U0 : 28 W. R. 55. 

When a lessor re-enters on a forfeiture the 
rights of under-lessees arc gone, but where a 
lessor accepts a surrender from a lessee the rights 
of the under-lessees remain, although the lessee 
was at the time liable to foifeiture. G. IF. By. 
V. Smith, 45 L. J., Ch. 285; 2 Ch. H. 285 ; 84 

L. T. 207 ; 24 W. R. 448—0. A. C., in H. L., 
sub nom. Smith v. G. W. Bn/., 8 App. Cas. 165 ; 
47 L. J., Ch. 97 ; 37 L. T. 645. 


-Termination of the Contract. 1054 

Premises being demised and underlet, the first 
tenant surrendered his lease, and took a new one 
with similar covenants. The under-tenant con- 
tinued in possession, and never surrendered. 
Qumre, whether special covenants in the new 
lease co-extensive with those in the old (as not 
to erect new buildings without leave), could be 
enforced by the head landlord against such 
under-tenant, as “duties reserved” by the second 
lease, within the above provision. J)oe d. Bath v. 
Marehetti, 1 B. A Ad. 715 ; 9 L. J. (o.s.) K. B, 126., 

The effect of 4 Geo. 2, c. 28, s. 6, while it gives a, 
lessee the right to surrender notwithstanding his 
contracts with his under-lessee, leaves untouched 
the sub-interest, though it is merely an agreement 
for an underlease ; and the effect of a new demise 
after the surrender for the residue of the original 
term is to make the new lessee the assignee of the 
reversion of the terms created by the surrenderor. 
CoimnsY. Phillq^s, 3 H. A C. 892 ; 85 L. J., Ex. 84. 

The defendant held two plots of building land,. 
B. and C., under a lease which contained a cove- 
nant to build the houses not less than thirty feet 
apart, the effect of which was to secure to houses 
on plot B. a sea view over plot C. H. having' 
entered into a treaty with the defendant for an 
underlease of B., made inquiries of the defend- 
ant as to what could be built on the Land in 
front. The defendant rei:)lied that he, the 
defendant, could not build on 0. closer than 
thirt}’- feet, as his lease did not allow it. H., 
after having inspected the original lease, took 
an underlease of B., containing a covenant by 
the defendant that he, his executors, adminis- 
trators, and assigns, would observe the lessee’s 
covenants in the original lease. The defendant 
afterwards surrendered his lease to the ground 
landlord, took a new lease not containing thC' 
old restrictions, and commenced building on C. 
in a way which would obstruct the sea view from 
houses on B., belonging to the plaintiff, who was. 
the assignee of H. : — Held, that the rights of H., 
under the defendant’s covenant to observe the 
covenants in the original lease, were not affectetl 
by the defendant’s surrender of tliat lease, and 
that the plaintiff was on that ground entitled to 
an injunction to resti’ain the. defendant from 
building in cont.ravention of those covenants. 
Pk/gott V. Stratton, 1 De G. F. A J. 88 ; 29 L. J., 
Cli. 1 ; 6 Jur. (N.S.) 129 ; 1 L. T. Ill ; 8 W. R. 18. 

Held, also, that even if, by reason of the 
surrender, the covenant was gone, the plaintiff' 
was entitled to an injunction, on equitable 
grounds, for that what the defendant had said 
to H. amounted to a representation that the 
defendant could not, during the term of his lease 
build otherwise than in a particular way, which 
representation he was bound to make good. Ib. 

5. Merger. 

Statute.] — By" the Judicature Act, 1878 (86 
A 87 Yict. c. 66), s. 25, sub-s. 4, there shall not 
after the conmeneement of the act be any merger 
by operation of law only of any estate, the bene- 
peial interest in which toon Id not he deemed to 

be merged or extingidshed in eguity. 

Lease for Years in Estate in Fee.] — A. was 
lessee of premises fora term of tweuty-oruj years, 
which would expire at Michaelmas, 1809; in 
December, 1799, A. took a further lease of_ the 
same premises for sixty years, to commence from 
Michaelmas, 1809 ; the lessor died in December, 
1800, and devised the premises to A., the lessee,, 
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for his life; by lease and f,- ; Sn tlw IMi^ T J^uary, 1838 , the B roc W 

XSrL\he‘lealc "j ^■4ich^v;^^ to com: Con^anj^ i'ebtuary, 

nioiiceinlK(t;),wasnot.mergedinlnsestateforli£e^ the mi expired residue of the term became 

V. mrto-, 5 B & C 111 • f .l^fendant. An achon having been 

^'bS 

twentv-ono rears from Jttne, 18 U. B. demised ot tl,,! lease by him was good by 

ST for twenty-one J^ars /rom June,J8U^ th^pla J- 

STCSSmof lease-to M., the W. reversion became ' 

toereby granted and the tent r^soiwe^ ,eSed ’in the d^^fendant, as it was good by way 

“^rStei^tforlifeinl 769 ^ 

uremises the reversion and reversions, „ tiremises to commence in 1 / 84, for the term 

“and of fXS years, and died in 1775 B., the 

Sm Dlaintitf by way of mortgage ; ,M. assigned t ^ J ^795 demised the pre- 

bis tlrm to the defendant by way ^ises to 0 ., D. and E., whose assignees p am- 

the defendant never entered. Held, th ti-ft^-wrere for thirty -four years and three-qiiaitcis , 

dfea-pol from B. to L. did not W the 

uLcu i .... 4.1.,. 4!^r» T>nv snsoeiid the iignt ana tut, ^i Trooramir n, niiarter. 


le declaration statcu, tiubu v.-., * 

.ssessedpfthopremisesforther^^^^^^^^^ 



in 1818 demised the premises to l. top yean, ,, ^ ^ C., I), and E. was properly describetl 

from the 2r.th March, 1.8^21, >£ their that the plaintiffs were 

should so long continue, subject to a rett / ^ reversion. On motion for a new 

feSS«l»SS‘wl2™" M., « >1. ■» 'r “» i r. L. ,, 

executed in 1820, to which the ™”yff ^fgdmrt '^’’hoM, also, that the plaintiffs were possessed of 
i> itt f'nrmi deration ot a sumotmune^' (.par ’ „ 77, 

of w'h’icU went to discharge the mortgage) con- '‘py^yg,,' ^Qy^fi'srin^ premises in fee, demised 
fcvell the premises in fee to a them bw deal to tol defendant for thirty-pne 

the mortg.agee also assicued '"P®'® retain \ooi yeais. B, afterwards became bankrupt and diec^ 
stipulated that the purchasev should ittom ,t(. . , y assignees sold the premises to D ; and 

of the purchase-money upon tu.st, that it . ^ ^ paid off.by the 

sluUl pay the 42^ reU, ®td perf.rnn e “ to D,in fee, the assignees 

nants contained in the lea.se ot 1818, po htii chmci tne _ ^ . joining in the conveyance. 

Xuldicayoverto him the 3001. attbe exprmt.on Urn, pmtm. ^ J ^ 

ot the term, or extinguisnment o^ tt\d that clefendant notice’ to quit :-Hekl that the lease 
17.19, and interest mthe the being good against B., by estoppel only, D. was 

the deed of 1818 was ri the not Istopped bv it in consequence of the assigitees 

interest of the then lease to B., and that he ^ in the conveyance to him, 

couvevance of 1820, that interest, as weU as the « ^ ' ejectment and an action for use 
reversion in fee, passed p and^^ athm! hoe &. Sowne iLard) Y. Thom.p- 

(the mortgage being at the *1 f ?j Q TlOsV ; 11 Jur. 1007. 

end to) the term became ^ J “he ' i.., in Mav, 1823, demised premises to B. for 

tance : and “nsedueiitly, thp, as soon as M o , ^ j. try in case 

term became vested in the ipppy p ^ . rh lessee, his executors, &c. should exercise or 

discharged from the rent and carry on or permit to be exercised or earned on, 

c.,«W to tk. UtlOl. n»» t. Il-r™*. i “'Cini’o. 0 viotoolto, of ,»blloo„. B. m 

"I"' S»»ro to .«;■« <jm- |7“>S; S i fl.B 

paiiPlcmisalafamfor lOOyem;s,w'ith a tove- b_ had 

iiant for iieri’ctnal renewal. On the 2.jtn oi . - , , p .nd when he had no reversion but 

August,18l7,lhe,7rty in whom the tmm v^ f^re eqrSv“ r«ion, by indentme 

assigned the residue to H. On -bth .^.n+ed an imderlease for seventy-six year 

August, 1S27, he assigned the if idue of the teini re-entry similar to that cen- 
to ]nortgagees, with a proviso for redemption , | ^ oritdnal lease from A. tSome of the 

payment of 5,000/. within twelve month . In Biade subiect to this 

May, 1828, a hiase of the premises was executed ™Wr>nse^ In ^ the legal repre- 

:M. and the plaintitf, for twentjfne years, unde _ ^ ^ .j:;\ breach of the covenant in 

whuh the plaintiff entered into possession .and 55^^^ ® teyfin usimr the premises as a 

i s^;S-, thatthe icssorsof theplaintiff. 
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or the persons under whom they claimed, not 
bein» parties to the underlease, or to any of the 
assignments which recognised and referred to it, 
were not hound by any covenants contained 
therein, Ih. ■ 

Held, thirdly, that the payment to and accept- 
ance by E. of rent, under the underlease by B. 
to F . , m erely created a tenancy f rom year to 
year ; and that such tenancy was well determined 
by a notice to quit served upon the attornej^ of the 
administratrix of the person who had paid the 
rent to the lessors of the plaintifE, and under 
whom the defendant claimed. Ih. 

A lease of premises for a term of years was 
granted to K., L. and C. Some time afterwards 
L. granted a lease of the residue of the term, 
wanting one day, to the defendants, by whom the 
lease was executed, and rent was paid to L. 
Both leases contained covenants to repair and 
insure, and a proviso for re-entry for breach of 
either of them, but a performance of the cove- 
nant to insure in the lease to the defendants would 
not necessarily have included a performance of 
the corresponding covenant in the original lease. 
The premises being out of repair, and uninsured, 
the original lessor entered for a forfeiture. In 
an action by L. as reversioner against the defen- 
dants for a breach of their covenants to repair 
and insure, and for damages sustained by his loss 
of the term ; — Held, first, that the execution of 
the lease and ijayrnent of rent to L. by the 
defendants were evidence that L. was solely 
entitled to the reversion, u})on the determination 
of the lease granted to the defendants. Loqan v. 
llaU, 4 C. B: 598; 16 L. J., C.P. 252; 11 Jui-. 804. 

Held, secondly, that Ij. (a sub-lessor) could not 
recover against the defendants (sub-lessees I the 
value of the term granted by the original lease, 
which he had lost by the defendants’ breach of 
covenants. * Ih. 

A corporation being seised in fee of a close, by 
a deed of the ITth February, 1800, demised the 
same to H. for a terra of lives and years. By 
deed of the 23rd July, 1803, H. assigned to G.his 
intei'est in the premises, to secure payment of 
1,200^. lent by C. to H. By deed of the 19th 
February, 1804, reciting the two former deeds, 
and that H. agreed to sell part of the land to M. 
and W. for a sum out of which the sum due from 
H. should be paid to C., 0. bargained, sold, assigned 
and transferred, and H. granted, bargained, sold, 
assigned and transferred to M. and W. part of 
the premises. In 1812, H. died, having made his 
will, whereby, after bequeathing his estates to his 
wife for life, he devised the same after her death 
to J'. and M. in manner following : ‘‘ Upon trust 
to pay and apply the rents, issues and profits of 
the same to and for the life and benefit of ray 
daughter Mary and her assigns, during her life, 
and independent of her present or any future 
husband ; and after her death, I give, devise and 
bequeath my real and leasehold estates unto and 
equally among all and every the children of my 
daughter, share and share alike as tenants in 
common.” In 1816, the wife of H. died. By 
deed of the 11th December, 1817, the corporation 
assigned to the trustees the reversion in fee 
simple of the close : — Held, that, as the trustees 
took only an estate during the life of Mary, the 
lease for lives did not merge on the grant of the 
reversion. Coolie v. Jllulie^ 1 Ex. 220 ; 17 L. J., 
Ex. 370. 

Term in Longer Term.] — C., as administrator, 
held land for a term of years, which he demised 
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to P. for a shorter period, P. soon afterwards 
assigned this land to C. for the shorter term. In 
the first deed C. was described as administrator, 
but not in the second : — Held, that there had 
been no merger in equity, and that the plaintiffs, 
who would be entitled to the land if the term was 
in existence, could maintain an action to establish 
their title to the land for the term and for mesne 
profits. Chamhers Y. Kinriliam.^ 48 L. J., Ch. 
169 ; 10 Ch. D. 743 ; 39 L. T. 472 ; 27 W. E. 
289. 

If a tenant for life of an underlease for eighteen 
years, granted by a person who himself holds the 
premises so underlet along with other lU’operty 
under a lease for twenty-one years, purchases the 
interest of his immediate lessor, and obtains from 
his superior lessor a renewal of the lease thus, 
purchased, the renewed lease is subject so far as 
regards the premises which were comjnlsed in 
the underlease, to the same trusts as would laave 
affected the underlease, if it had not l^een merged 
or had not expired by effluxion of time. The 
same rule holds, though at the time of the |)ur- 
chase the [)roperty was vested in a trustee upon 
trusts under which he could not have granted a 
renewal of the undeilease, and though the tenant 
for life outlived, by twent^^-five years, the tioie 
at which the underlease would have expired by 
effiuxion of time. GldMiigH v. CiddingH^ 3 Buss. 
241 ; 27 R. K. 78. 

Effect— On Covenants.] — A., being possessed of 
a piece of land for a term of iiiiiety-riine years, 
laid it out in plots, and underleased one plot to. 
the defendant for the residue of the term, less, 
three days, tlie defendant covenanting not tO’ 
build more than twenty feet in height on that 
side of his plot which adjoined a narrow passage.: 
A. underleased another plot, which abutted on 
the other side of the passage, to the plaintiffs. 
On A.’s death, the estate 'was sold under con- 
ditions which provided that the })urchaser of the 
largest lot in value should take an assignment of 
the whole, and grant fresh underleases to the 
various under-lessees, for the residue of the term 
of niiiety-niiie years less two days. The defen- 
dant ^)urchased his own plot, and the plaintiffs, 
purchased their ])lot, which was the largest in 
value. The plaintiffs took an assignment of the 
whole, and gmnted a fresh underlease to the 
defendant of his lot for the residue of the term 
less two days at an apportioned ground rent 
Held, that though the defendant’s oi'iginal under- 
lease was merged at law, he '^vas still bound in 
e quity to observe his building covenant ; and 
that the })laintiffs could obtain an iTijmictioii to- 
restrain him from infringing it. Miroihujliam 
Joint StocJt Co. V. lea. 36 L. T. 843, 

If a tenant for a term of years leases for a less 
term, and assigns his reversion, and the assignee 
takes a conveyance of the fee, by which his. 
former reversionary interest is merged, the cove- 
nants incident to that reversionary interest are 
thereby extinguished. Wehh, v. liimrll. 3 Teim 
Rep. 393; 1 R. R. 725. 

On Charges upon Leaseholds.] — A. was 

beneficially cntitlctl to renewiible leaseholds for 
three lives held on trust to renew, and snbje(;t to 
certain charges. Ail the ccstuis qtie vie had 
died. It being disputed whether the right to 
renew was lost, the reversioners granted a lease 
to A. for three new lives, %vitb(>ut prejudice to the 
disputed question, A. subse(|uently bought the 
reversion Held, that the fee became subject 
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to the charges. TriLnqier v. SnmpeTyil L. J., 
Ch 573 : L. K. 14 Eq. 295. Afiirmed, L. J ., 
Oh. ()41 ; L. B. 8 Ch. 870 ; 29 L. T. 86 ; 21 ^ . B. 
6r92. 

On Eight of Way Eeserved to Lessors.] 

111 1820, A., B. and C., who were ten ants in 

common in fee, demised a strip of land iritei- 
secting their estate to T. for 1,000 j’-cars for the 
purpose of making a canal. The lease reserved 
to the lessors and their assigns a rjght (£way 
over or across the demised land. ^ In 1838, tne 
estate was partitioned, the reversion of part ot 
the canal being conveyed to B. and the lands | 
abutting on it to A. and 0. respectively. inl83y, 
B. conveyed his reversion in that part ot tne 
canal to the lessee. On a claim by A. to e^B)i'ce 
the right of way reserved by the lease : — llelcl, 
that that right was reserved to the lessom as 
owners of the reversion and not as owners ot tne 
adioining lands, and consequently that the con- 
veyance by B. in 1839, by causing the term to 
become merged in the reversion extinguished the 
rights of A. and C. over that part of the canal 
included in that conveyance. JDynerov 
y Tennmrt, 57 L. J., Ch. 1078 ; 13 App. Cas. 2/9 ; 
59 L. T. 5 ; 37 W. R. 193— H. L. (E.) 


Pleadings.] — Declaration in an action by the . 
plaintiffs and P. on an indenture, by which, ;■ 
kter reciting that they were owners ot the 
premises subject to a mortgage for 3,5)00^ the 
interest of which was payable half yearly at the / 
olfice of an attorney named, the plaintiffs and 1 . 1 
demised tlie premises to the defendant for seven < 
years, yielding and paying the clear yearly sum ; 
of 153/.. lU. in part of interest on the mortgage. ; 
Breach, nonpayment of rent ; and an averment, 
that the plaintiffs had not, nor had either of 
them, at or since the making of the indenture, 
any reversion of or in the premises, purported to 
be demised. Plea, the reversion in the premises 
expectant on the determination of the lease was 
in the plaintiffs and P., and after P.’s death was 
in the plaintiffs, who survived her ; and, before 
breach, the plaintiffs conveyed their reversion to 
*S., who became the assignee. Replication, no 
reversion was at the making of the indenture or 
since in the plaintiffs and P., nor since the death 
of P. in the plaintiffs : — Held, first, that the 
replication was not a departure from the declara- 
tion. Pimfetery. Harris, 7 Q. B. 708 ; 15 L. J., 
Q, B. 113;’l0Jur. 260. 

Held, secondly, that the declaration was good, 
inasmuch as the facts disclosed in the lease did 
not estop the plaintiffs from saying that they 
had no reversion ; and that, therefore, the cove- 
nant for payment of rent was a covenant in 
gross. Ih» 

Held, thirdly, that the plea was had, inasmuch 
as the defendW. was not at liberty to assume 
that there was a reversion. Ih, 

K. ASSIGNMENT. 


title” Held, that B. was bound to take an 
assignment of two consecutive leases, though the 
second was void, being under a Ppwei^ which had 
not been pursued. SpraU v. Jeffery, j> M. & Ry. 
188 ; 10 B. & C. 249 ; 8 L. J. (o.s.) K B. 114 ^ 
In an agreement for the assignment ot a lease 
of a public-house, it was agreed that the intended 
assignee should take the lease, subject to the 
payment of the yearly rent and to e per- 
formance of the covenants thereby reserved and 
contained, such covenants being common and 
usual in leases of public-houses. The lease con- 
tained the following clause : “ Provided always, 
and these presents are upon the express condition, 
that all and every underlease or underleases, 
deed or deeds of assignment of the premises, or 
of the devolution of the same by will or act ot 
law, shaU be left with the solicitor to the lessor 
within two calendar months f rom the date tlieieot, 
for the purpose of registration.” In an action 
bv the intended purchaser to recover his deposit, 
the jury found that the above clause was not 
; common or usual in leases of public-houses 
Held, that the clause in question was included 
I in the word “ covenant ” as used in the contract 
; between the parties, and that the intended 
assignee was dischai-ged from his agreement to 
accept an assignment of the lease. -Bwks v. 
! Brysdale, 3 C. P. D. 52 ; 37 L. T. 467 ; 2b W . R- 
, 331. 


1. Of Lease. 
a. Agreement to Assign. 

Effect of.] — A. agreed to execute to B. an 
effectual assignment of the two leases of a 
house and shop, “as he holds the same for a 
term of twenty-eight years,” and B. agreed to 
accept “a proper assignment of the leases as 
above described, without requiring the lessor’s 


Conditional.] — A. agreed, in consideration and 
on payment of 200/. at stipulated times, to assign 
to B.the lease of certain premises, for the residue 
of a term of which A. was assignee, at the yearly 
rent of 100/., and under and subject to the cove- 
nants, provisoes and agreements in the original 
lease ; and B. agreed to accept the lease on 
payment of the 200/. and interest, and in the 
meantime and until such assignment was made, 
to pay the rent and perform the covenants in the 
lease, and from the same to save harmless and 
indemnify A. ; with a proviso, that, in case of 
default in payment of any or either of the 
instalments of ' the 200/., A. should not be at 
liberty to re-enter : — Held, that this was not an 
absolute assignment, but only an agreement to 
assign on a given event. Ilartskorne v. }Vats:.my 
7 Scott, 494 ; 5 Bing. (N.c.) 477 ; 2’ Arn. 70 ; 8 
L. J., C. P. 299. 

Licence to Assign.] — If the vendor of a lease, 
in which is a covenant not to assign, contracts to 
assign his interest, it is incumbent on him, and 
. not" on the purchaser, to procure the lessor’s 
licence for the assignment. JJ^oyd v. Cris 2 ) 0 , 5 
. Taunt 249; 14 R. R. 744. 

L A lease contained a covenant not to assign 
without the licence of the lessor, with a proviso 
i for re-entry on breach. The lessee became bank- 
3 rnpt, and the assignees assigned to the defendant, 
who contracted to sell the term to the plaintiff. 
'Ihe plaintiff required the defendant to obtain the 
licence of the lessor, which the defendant failed 
to do Held, that the defendant was bound to 
obtain the landlord’s licence to assign, as the 
assignment by the assignees was no breach of the 
covenant. Winter y. Burner (fue, 12 Juv. (N.S.) 
726 ; 14 W. R. 699— Ex. Ch. 
n A. assignetl his effects to B. for the benefit of 
a his creditors, and a lease of a farm from C., which 
a contained a covenant not to assign without C.’s 
0 consent in writing. B. agreed to assign the lease 
iH to D.’s nominee, D. to pay the expense of the 
's assignment, and 180/. on a day certain for the 
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improvements and manure ; to take the crops at 
a valuation, and to have immediate possession : — 
Held, that to support an action on this agree- 
ment, B. must shew that he -had obtained C.’s 
consent in writing to the assignment, though D, 
had taken possession of the premises, had cut 
down the crops, and had paid part of the 180Z. to 
B. 3fas(m v. Carder. 2 Marsh. 332 ; 7 Taunt. 9 ; 
17E. E. 427. 

A lease contained a covenant by the lessee 
not to assign without licence, and the lessor 
covenanted not to withhold his licence to assign 
unreasonably or vexatiously Held, that it was 
unreasonable and vexatious in the lessor to 
refuse his licence to assign to a person wholly 
unobjectionable, his object in refusing the 
licence being, avowedly, his wish to get a 
surrender of the lease for the purpose of 
rebuilding. Lehmann v. M^Artlimr.^ L. E. 3 Bq. 
746 ; 16 L. T. 196; 15 W. E. 551. 

Consent of Landlord to Assignment not 
obtained — Specific Performance of Agreement.] 

— To a suit for specific performance by the pur- 
chaser against the vendor of a leasehold interest, 
it is not a defence that the lease contains a cove- 
nant against alienation without the consent of 
the landlord, and that it does not appear that the 
consent of the landlord has been obtained. Leiteh 
V. Shnjmn , Ir. E. 5 Eq. 613. 

The defendant, having agreed to take an 
assignment of an underlease from the plaintiff, 
found on examining the lease that it contained 
a covenant by the plaintiff not to underlet with- 
out the consent of the lessor, the lessor agreeing 
not to withhold his consent from any assignment 
to a respectable and responsible person : — Held, 
that the fact that the lessor’s consent had not 
been obtained at the time of the agreement to 
take an assignment was not enough to enable 
the defendant to resist a claim for specific per- 
formance. Hyde V. Warden, 47 L. J.. Ex. 121 ; 

3 Ex. H. 72 ; 37 L. T. 567 ; 26 W. E. 201— C. A. 

The lessee of three acres of land agreed in 
January, 1874, to let one acre to the plaintiff for 
the whole of the residue of his term and he 
agreed also to sell to the plaintiff his interest in 
the whole three acres at any time within five 
years from the date of the agreement. The 
lease contained a covenant by the lessee not to 
assign the property, or to part with the posses- 
sion of it, or any part of it, without the written 
consent of the lessor. The plaintiff was not, in 
fact, aware of this covenant. He was let into 
possession of the one acre, and he laid out money 
upon it, and also upon adjoining property of his 
own with the view of occupying the two together. 
The lessor was aware of this expenditure. In 
October, 1877, the lessee, without the plaintiff’s 
knowledge, surrendered the lease to the lessor, 
in exchange for a new lease for a longer term 
of the three acres together with other property. 
The new lease contained a similar covenant by 
the lessee not to assign, &c., without licence. 
In November, 1877, the plaintiff gave the lessee 
notice of his desire to exercise his option to pur- 
chase his interest under the original lease in the 
three acres. The lessee declined to perform his 
agreement, on the ground that the lessor refused 
to give his licence to an assignment. The plaintiff 
brought the action against the lessee and the 
lessor, claiming specific performance of the 
agreement by the lessee, and to compel the lessor 
to give his licence, on the ground, inter alia, that 
he had acquiesced in the plaintiffs expenditure 


knowing that he wms acting in the mistaken 
belief that the lessee was able to assign the pro- 
perty to him. It appeared that the lessor was 
not, when the plaintiffs expenditure wms in- 
curred, awm*e of the existence of the lessee’s 
covenant not to assign without licence : — Held; 
that the lessee could not be compelled to per- 
form his agreement, inasmuch as his doing so 
wmuld involve a breach of his prior covenant not 
to assign wdthout licence, for that, as the plaintiff 
was seeking to treat the original lease as still 
subsisting for one purpose, he must treat the 
covenant not to assign contained in it as still 
subsisting. Willnwtt v. Bar^ber, 15 Ch. D. 96 ; 
43L. T. 95; 28W. E. 911. 

Held, also, that inasmuch as the lessor was 
ignorant of his own rights, and there w’^as nothing 
to shew^ that he knew' that the plaintiff had been 
acting in ignorance of his legal rights, the lessor 
could not be compelled to give his licence to 
assign to the plaintiff. Jb. 

Determination of Lease — Bight of 

Assignee to recover Sum paid for Lessee’s 
Improvements.] — A lease of a house was granted 
by S. to the lessee for twmnty-one years from 
Christmas, 1856, determinable at the end of the 
first seven or fourteen years upon six months’ 
notice by either party, w'ith pow'er of re-entry if 
the lessee assigned possession w'itliout the lessor’s 
consent. In October, 1861, the lessee agreed in 
wTiting, w'ithout the lessor’s consent, to sell his 
interest in the premises to the plaintiff, the terms 
being that he was to pay 1,800Z. for the lessee’s 
improvements, w'hich sum w'as to he repaid to 
tlie ])laintiff if he w'as ejected by the lessee in 
the first instance ; “ if the lessor exercised the 
powder of determining the lease at Christmas, 
1863, and if the plaintiff then leaves the house,” 
the sura of 1,100/., part of the 1,800/., w'as to be 
returned to the plaintiff. The lessor gave notice 
of determining the lease at Christmas, 1863, and 
siibse( luently granted a new' lease at a largely 
increased rent to C., the aunt of the plaintiff, 
w'ho had resided with him in the honse, since 
October, 1861, and with w'hom the plaintiff eon- 
tiimed to reside in the house under the new lease, 
so that he did not actually and as a matter of 
fact leave the house : — Held, that the plaintiff 
wms entitled to recover the 1,100/., inasmuch as 
the lease to C. w'as a new lease to a different 
person for a different term, and at a different 
rent from the original lease, and the plaintiff had 
not got the equivalent for which he bargained as 
a consideration for the 1,100/., as he had lost 
his interest in the house as tenant, wdiich, by a 
reasonable construction, amoxiiited to leaving the 
house. Bideout v. Lucan, 14 L. T. 738— Ex. Ch. 

See also Vendor and Purchaser. 

Evidence as to.] — An averment in a declara- 
tion that the plaintiff was possessed of premises 
for the remainder of a cexTain term of years, then 
unexpired therein, wdiich he agreed to assign, is 
supported by evidence of a tenancy from year to 
year. Batting v. Alartin, 1 Camp. 317. 

b. The Instrument. 

What is an Assignment.] — A demise for a term 
of years, if it is by deed, and for the whole term 
W'hich the lessor has in the premises, operates as 
an assignment. Beardman v. Wilnan, 38 L. J., 
0. P. 91 ; L. E. 4 C. P. 57 ; 19 L. T. 282 ; 17 
W. Ik 54. 

34—2 
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All underlease of the whole term amounts to 
an assignment. II). , . ^ « 

Action hy the assignee of the reversion of a 
lease on a covenant to repair^ The xlefendant 
was the representative of an assigiiee of the lease, 
and had made an underlease ending at the same 
date as the oilginal term ;~Held, that the inider- 
lease amounted to an assignment, and that the 
assignee of the reversion was not entitled to 

recover, Ih. „ 

The assignment of a parol lease from year to 
vear. otherwise than hy deed or note in writing, 
is void, under the Statute of Frauds. Bottinrj Y. 

3farfrn, 1 Camp. 318. . x 4 - n 

Where a person transfers all his_ interest m a 
term to another, reserving rent to hiinself,^ it does 
not operate as an assignment, but as an nnder- 
lease. P)'ppc() v. 2 M. & o ) j 

24 ; <> L. J. (o.S.) C. P. 205 ; 30 E. R- 536. See | 
Par reft v. ivVh U M. & W. 348 ; 14 L. J., Ex. | 
308 

One who has a term, which expired on the 
nth Fovemher, let the premises orally from 
the nth September to the 11th Novembm- for 
27uC pavable immediately : — Held, that this was 
a lease of \vhich parol evidence might be given, 
and not an assignment requiring a writing. If). 

L. being seised in fee, demised to h. tor 
tw'eiitv-ono years fn»m June, 1814 : B. denied 
to M." for twenty-one years from June, Ibn, 
wanting twenty-uiie days, and then by deed-poll 
granted to L. the indenture of lease to M., the 
premises thereby granted, and the rent reserved, 
to hold to L., his executors, &c., for the term 
mentioned in the demise to M, ; L., hy lease and 
release, conveyed the premises, the reversion and 
reversions, rents, issues and profits, and all his 
interest in fee, to the plaintiff by way of mort- 
gage : il. assigned his term to the defendant by 
wav" of mortgage, but the defendant never 
entered Held, that the conveyance in fee from 
L. to the plaintiff passed the chattel interest 
created hy B., as well as the fee, and that it was 
well described in the declaration as an assign- 
ment of the chattel interest. Burttni v. Barclay, 

7 Bing. 745 ; 5 iM. & P. 785 ; 9 L. J. (O.s.) C. P. 
231, 

A lessee for years under-demised for a term 
longer than the residue held by him, the under- 
lessee covenanting to pay to the lessee, his execu- 
tors and ailministrators, the yearly sum of 75Z., 
by quarterly payments ’.—Held, that notwith - 1 
standing the instrument amounted to an assign- 
ment, inasmuch as all the lessee’s term was 
thereby conveyed, an action of covenant lay at 
the suit of the executor of the lessee, to recover 
arrears of this rent accruing during the con- 
tinuance of the lessee’s term. Balter Y. GostUny, 
4 M. ^ Scott, 539 ; 1 Bing. (N.C.) 19 ; 3 L. J., 
0. P. 292. 

A ])arol assignment by a sheriff of a leasehold 
seized by him under a li. fa. is void by the 
Statute of Frauds, even although the assignee 
lias paid rent to the head landlord. J)oe d. 
Jluf/lii'tt V. Jo)ies. 9 M. AW. 372 ; 1 D. (N.S.) 352 ; 
12 L, J., Ex. 265 ; 6 Jur. 302. 

H. was tenant under an agreement for a lease. 
K. wrote to him ‘‘J. propose to purchase your 
interest” on certain terms. “I am to have all 
the benefit and advantage of the agreement 
under which ytai hold said houses and premises 
from, Ac., and which agreement you are to 
hand over to me.” H. wrote at the foot, “I 
agree to the foregoing, — H.” Afterwards K, 
wrote to the landlord a letter, in which after 


stating that he had purchased H.’s interest, he 
said “ I herewith, on my own part, agree to 
carry out all the agreements and arrangements 
entered into by H. in said letter of arrangement 
with you, a copy of which mi’angement is at 
foot” K went into possession and paid the 
rent until his death :-Held, that the former 
letter did not amount to an assignment of H. s 
interest; that H.’s interest was determined by 
surrender by operation of law ; that the Igtter 
letter contained an express contract by K. to 
pay the rent for which the assent of the landlord 
was a sufficient consideration, and which his 
executor could not get rid^ of by assigning over. 
Doran v. Kenmj, Ir. B. 3 Eq. 148. 

To constitute an assignment under s. 9 of 
the Landlord and Tenant Law Amendment Act, 
1860, a document must purport to transfer the 
estate. A mere agreement to transfer is not 
sufficient. II). 


Of part of Interest only.]— A demise by an 
assignee of a part of the premises held by him, 
at a different rent (payable to himself), and for 
a period longer than his own term, operates in 
law as an assignment, and may be so treated in 
pleading. 3S ollasto)i v. Ilalieiolll, 3 Man. A Gr. 
297 : 3 Scott (K.K.) 593 ; 10 L. J., C. P. 303. 

A grant by lessees for lives of all their estate, 
right, title, interest, Ac., in the premises to one 
and his executors, habendum to him and his 
executors for ninety-nine years if the lives should 
so long continue, in as large, ample and bene- 
ficial, way, Ac., as the grantors, their heirs, Ac. 

Held, that it is no assignment of the freehold, 
and consequently not of the whole interest of 
the grantors in their lease. Derby (Bari) v. 
Taylor, 1 East, 502 ; 6 B. B. 337. 

Covenant to Pay Rent, whether Divisible 

—Apportionment.]— The defendant, being tenant 
of land under a lease for years granted by the 
plaintiffs, and containing the usual lessee’s cove- 
nant to pay rent, assigned all her interest in the 
term, bubsequently the plaintiffs granted their 
reversion in part of the demised premises. Ko 
rent having been paid by the assignees of the 
defendant, the plaintiffs sued her for arrears of' 
rent accrued due since the grant of their rever- 
sion in part of the premises, the sum claimed 
being a fair apportionment of the rent in respect 
of the other part, the reversion of which 
remained in the plaintiffs ; — Held, that the 
covenant to pay rent was divisible ; that the 
rent could be apportioned, although the action 
was founded on a privity of contract only ; and 
therefore that the plaintiffs were entitled ta 
recover. Sterensmi v. Lambard (2 East, 575 ; 6 
B. B. 511) considered. Sioamea Coryjo'ation 
V. Tkomai;, 52 L. J., Q. B. 340 ; 10 Q. B. D. 48 
47 L. T. 657 ; 31 W. B. 506 ; 47 J. P. 135. 

Effect of.] — ^When a lease is held at a full or 
substantial rent, and contains onerous covenants 
on the part of the lessee, an assignment (free 
from actual fraud) to an assignee, who subjects 
himself to the perforniance of the covenants, is. 
not voluntary. Greer , In re, Ir. B. 11 Eq. 502. 

Eor Immoral Purpose.]— A lessee of a house 
which, to his knowletlge, hail for many years 
been used as a brothel, assigned the lease abso- 
lutely, knowing that the assignee intended to use 
the house for the same purpose. The original 
lease contained covenants to deliver up at the- 
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end of the term, iii good repair, and not to user 
the house as a brothel ; and the assignment con- 
tained a covenant to indemnify the lessee from 
the covenants in the lease. The lessee, having 
been compelled to pay for dilapidations at the 
end; of the lease, sought to recover the amount 
from the estate of the assignee, which was being 
administered in equity -Held, that the assign- 
ment, and everything arising out of it, were so 
tainted with the immoral purpose, that the 
lessee could not recover. Smith v. White. 35 
L. J., Ch. 454 ; L. R. 1 Eq. 626 ; 14 L. T. 350 : 
14W. R. 510. 

Evidence of Indorsement on Lease.] — An 

assignment of a term to the defendant of certain* 
premises indorsed on the back of the lease, which 
was executed by the plaintiif, but not by the 
defendant, is evidence for the plaintih; to shew 
that he has performed his j^iart of an agreement 
to assign the lease. Hatoldm v. Sherman. 3 
Gar. &P. 451). 

Condition Precedent.] — A., the defendant in 
an action as alien, in consideration of B.’s with- 
drawing the record, undertook to pay B. ceidain 
moneys, B. undertaking to discharge A. from 
liability to the covenants of the lease, upon his 
assigning all his interest in the lease Held, 
that the assignment of the lease was not a con- 
dition precedent to the discliarge ; and that, 
therefore, in an action against B. on the contract, 
it was not necessary to aver that the defendant 
had assigned. Phetj)S v. Froiheroc, 16 0. B. 770 ; 
3 C. L. R. 006 ; 24 L. J., 0. P. 225 ; 1 Jiir. (N.s.j 
1170. 

c. On Death. 

Personal Representatives.] — In a case of 
tenancy from year to year, the personal represen- 
•■tatives of the tenant have the same interest in 
the land which he had. Doe d. Shore v, Forter. 
3 Term Rep. 13; 1 R, R. 626. S. P., ,/nwc.y v. 
Ikan.^ 15 7es. 241 ; ,8 R. R. 171, 

Where a tenant is in possession under an 
agreement, which is a mere agreement for a lease 
until his death, his interest is then determined ; 
and the lessor may maintain ejectment against 
his executrix, who has possessed herself of the 
premises. Feed. Brom^eldy , 6 East, 530 : 

2 Smith, 570. 

The executor of a lessee cannot be made liable 
as assignee of a term without an entry and an 
actual taking possession by him of the demised 
premises ; but if he enter and take possession he 
may be made liable ns assignee, though, by 
pi'oper pleading, he may limit such liability for 
rent to the yearly value which the jU’emises 
might have vielded. llendull v. Andrew.^ 61 
L. J., Q. B. 630. 

In an action charging the defendant in his 
own character, who was an administrator of the 
original lessee, for rent due after the intestate’s 
death : — Held, that although the defendant had 
taken possession, yet, having proved that the 
premises had been productive of no })rofit to him 
and that, eight months after the death of the 
intestate, he had offered by jiarol to surrender 
them to the plaintiff, such })roof constituted a 
good defence to the action. Femnant v. Brem- 
rid(jr, 2 Moore, 1)4 ; S Taunt. 131 ; 13 R. R. 43.5. 

An executor who has occupied premises held 
by his testator xnider a lease, which covenants 
for payment of rent and taxes, and to keep the 
premises in repair, sued as assignee, in respect of 


the privity of estate, is liable on the covenant 
for payment of rent and taxes to the extent 
only of the profits, but, for a breach of the 
covenant to repair, he is liable to the same extent 
that any other assignee is liable. Tremeere y. 
Morrmniy 4 M. & Scott, 603 : 1 Bing, (N.c.) 89 ; 
3 L. J., C. P. 260. 

Semble, that an offer by an executor to a lessor 
to surrender to him a lease granted to his testator 
is an answer to an action against him as assignee 
for breaches of a covenant to repair, as to all 
breaches accruing after that offer. Meld v. 
Tenterde?i (^Lardi)y Tjt. 111. 

To an action for rent against an assignee of a 
term, he pleaded thathe was administrator ; that 
the pnemises were of less value, and had yielded 
less profit than the arrears of rent ; that he had 
paid over to the p>laintifi all the profit received 
from them, and had offered to surrender before 
any rent became due, and had fully administered : 
— Held, that the averment in the plea as to the 
value of the premises 'was not supported by 
showing that the intestate had underlet them, 
and that the defendant had been unable to get 
the rent from the under-tenant ; or by pjroof that 
they were out of repair, as the lease to the intes- 
tate contained a covenant to repair, and it was 
therefore the defendant’s duty to re|)air them. 
Jlornidqe v. ir/Y.vo«, 3 P. B.^Bfl ; 11 A. & E. 
645 ; 3 L. J., Q. B. 72. 

Where a lease for years, by which the rent 
reserved is more than the value of the premises, 
vests in an executor, the executor is liable as 
assignee, for the amount of rent for which the 
})rennses could have been let. Jlopwood v. 
WhaJeti, (> C. B. 744 ; 6 I). & L. 342 ; 18 L. J., 
C. P. 43 ; 12 Jiir. 1088. 

A bill for an account of dilapidations was fled 
by the reversioner of a lease against the [)ersonal 
rep)reseiitatives of a person whose interest in the 
lease a[)peared to be that of equitable tenant for 
life, with remainders over, alleging that such 
person, in his lifetime was in possession, during 
which time the dilapidations accrued ; that he 
paid rent, and was liable to the covenants in the 
lease, and that on his death the defendant entered 
into possession as his administrator, paid rent, 
and became liable under the covenants : — Held, 
that there was not a sufficient allegation of debt 
to support the bill. Arhwriqht v, Colt^ 2 
Y. & Coll, C. C. 4 : 6 Jur. 941. 

Executor de sou tort.] — ^5¥herc a lessee died 
intestate during the term, and. his widowenterefl 
and paid rent, and afterwards her son-iu -law took 
the jireniises with the assent of the landlord, 
and paid rent, and continned to occupy during 
the remaiiidcr of the term ; — Held, first, that, 
there being no assignment in. writing, he was 
not chargeable as assignee in fact. Fanil v, 
Simp.wn'^^d Q. B, 365 ; 15 L. J., Q. B. 382 ; 11 
Jur. 13. 

Held, secondly, that he could not be con- 
sidered an assignee in law, for, though the widow 
might liave been chargea})le as executrix de son 
toil, the defendant liad not made himself 
executor de son tort ].)y taking the premises after 
her. Ib. 

Pleue administravit.] — In au action V>y the 
plaintiff, as executor of an original lessee, against 
the executor of the assignee of the lease, upon a 
covenant by the assigtiee to indemnify the lessee 
against breaches of the covenants in the original 
lease, the defen<lant, under pleue administravit, 
is protected by proof that he sold the lease in 
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questioii, and had exhausted all the assets in his 
hands, hy payment of simple contract debts, 
before the breaches of covenant declared on were 
committed. Colltm v. CnmoU^ 13 Q. B. o42 ; 18 
L. J., Q. B. 209 ; 13 Jur. 361. 

Assignment by Executors — Premium — Per- 
sonal Liability.]— When executors received a 
premium upon the assignment of a lease and 
paid the amount into their testator’s estate : — 
Held, that they were not personally liable for 
rent accrued due after the assignment in respect 
of the premium so paid in. Goodland v. Ewing^ 
lCab.&E.43. 
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d. Liabilities Under, 
i. Of Lestme, 

For Eent and on Covenants.] —The lessee 
under express covenant to pay the rent and 

perform the covenants is liable during the whole 

term, notwithstanding assignments. Staines v. 
MorHs, 1 Ves. & B. 9. 

A common assignment by a lessee without 
acceptance of rent fjom the assignee to the 
lessor, or some other evidence of his assent, is not 
sufficient (though the lessor has notice) to dis- 
charge the lessee from an action of debt. 
Wadham v. Marhave, 4 Dough 54 ; 1 H. Bl. 
438, n. ; 2 Chit. 600 ; 8 East, 314 ; 9 B. B. 456. 

A lessee cannot plead to an action on a cove- 
nant for rent an assignment and tender by the 
assignee. Orqill v. Xemshead, 4 Taunt. 642 ; 13 
B. B. 712. 

It is no defence to an action on an indenture 
of lease by the trustee of a party who has become 
bankrupt, that the lessees have performed their 
covenants with the assignees of the cestui que 
trust. Britten v. Perrott. 2 C. & M. 597 ; 4 Tyr. 
473 ; 3 L. J, Ex. 181. 

A lessee of a messuage and premises for a term 
of years assigned the unexpired residue to one 
who was afterwards adjudicated bankrupt under 
. i the act of 1869. The trustee in bankruptcy 

disclaimed the lease : — Held, that the lessor 
could maintain an action on the covenants in 
the lease against the lessee for the rent which 
became due between the adjudication and the 
disclaimer. Smyth v. North, 41 L. J., Ex. 103 ; 
L. B. 7 Ex. 242 ; 20 W. B. 683. 

An account of rent decreed, under the circum- 
stances, against the personal repiesentatives of a 
le,ssee who had assigned his interest. Trant v. 
Bury, LI. & CL t. Sugd. 78. 

No equity in favour of a lessee of a house 
liable to repair, with the exception of damage by 
fire, for an injunction against an action under 
the contract for jmynient of rent upon the 
destruction of the house by fire. Holtzaptfel v. 
iftflYT, 18 Yes. 115. 

A lessee, by his lease, had covenanted to pay 
rent, to insure, repair, &c,, and died, leaving 
several years of his lease to run, but none of the 
covenants liad been hitherto broken: — Held, 
that the lessor w’as not entitled to have any 
[>ortiun of the assets brought into court as a 
security for the performance of the covenants in 
the lease. King v. MalleoU,, 16 Jur. 237. 

Surrender of Part of Premises by 

Assignee.] — The pluintifL’ demised premises to 
the defendant for a term of years by deed cdn- 
taining a covenant by the defendant for the 
payment of the rent reserved. The tlefendant 
assigned the term, and his assignee surrendered 


a portion of the premises to the plaintiffi._ In an 
action on the covenant the plaintiffi claimed to 
recover the amount of the appoitioned lent for 
the part of the premises not surrendered Held, 
that the liability of the defendant on the cove- 
nant wms not extinguished by the surrender of 
part of the demised premises, hut he still 
remained liable thereon, at any rate to the 
amount claimed. Quaere, whether he remained 
liable to the extent of the whole of the rent 
originally reserved. Mayntun v. Morgan^ 58 
L L, Q. B. 139 ; 22 Q. B. D. 74 ; 37 W. K. 148 ; 
53 J. P. 166— C. A. 

Kon-executiou of Lease by Lessor — 

Assignment before Accrual of Bent due,]— In 

March, 1884, a lease from the plaintifi: to the 
defendants, of premises at the yearly rent of 60L, 
and containing a covenant to pay such rent, 
was executed '"by the defendants, but not by 
the plaintiff, in whose possession the document 
remained. The defendants w-ent into possession 
nnder the lease, and paid two quarters’ rent up 
to the 29th September, 1884. The defendants 
afterwards proposed to surrender the lease, or 
to assign their interest in it to one and that 
he should be accepted as tenant in their stead, 
and that they should be discharged from further 
liability under the lease. Both these proposi- 
tions were rejected by the plaintiff. It w^as, 
however, agreed that the lease should be altered 
by making^the rent payable in advance, and it 
\vas re-engrossed, expressed to bear date the 
18th October, 1884, and executed by the defen- 
dants on the 11th December, 1884, on which 
day they executed an assignment of it to P., 
who paid rent up to the 25th March, 1885, 
The plaintiff did not execute the lease till the 
26th April, 1886, when he executed it in the 
absence" of the defendants, and the lease re- 
mained throughout in the plaintiff’s possession. 
In an action" to recover one year’s rent, up to 
the 25th March, 1886, sued for upon the cove- 
nants in the lease of the 18th October, 1884, and 
in the alternative upon a yearly tenancy, the 
jury found that the plaintiff had not agreed to 
dischai’ge the defeiulaiits from rent to accrue 
after the assignment to P., and that the altera- 
tion in the lease, making the rent payable ^ in 
advance, had been made with P.’s consent. The 
judge at the trial thereupon directed a verdict 
for the plaintiff : — Held, that the direction was 
right. Bahlngfon v. O' Connor^ 20 L. B., Ir. 246. 

Assignment of Term and of Eeversion 

— Privity.] — S. made a parol demise of a tene- 
ment to M. from year to year at a rent. M. b^^ 
deed assigned all his estate, interest, and term in 
the tenement to a third party, but 8. refused to 
accept the third party as his tenant. After- 
wards S. assigned his reversion to the plaintiffs, 
who never accepted the third party as their 
tenant, and brought an action against M. for 
rent in arrear : — Held, that as no estate 
remained in M. after his assignment of his 
yearly tenancy, the statute 4 Anne, c. 16, s. 9, 
did not apply ; that there was no pidvity of 
estate or of contract between the plaintiffs and 
M., and therefore the action could not be main- 
tained. Allaoeh v. Moorhonse^ 9 Q. B. D. 366 ; 47 
L. T, 404 ; 30 W. B.’ 871 ; 47 J. P. 85—0. A. 

Duty to deliver Lease.] — On a contract in a 
letter of the defendant assented to by the plain- 
tiffs, to take a farm off their hands, provided he 
was accepted by their landlord on the covenants 
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in their lease Held, that they were bound to 
procure and deliver to him the lease, and it 
having been deposited as security for a loan, 
and they not having procured it, the plaintiffs 
were nonsuited. BwrtoiiY, 2 F. & F. 213. 

ii. Of Assignee. 

Generally.] — The executor of an executor de 
son tort may become himself executor de son 
tort in respect of the estate of the original 
intestate ; and where the father was executor de 
son tort with regard to a lease, and the son upon 
his death acted as agent to the mother till her 
death, and then continued in possession of the 
lease for the benefit of himself and the other 
children : — Held, that he became assignee of the 
lease, and liable upon the covenants therein. 
Wmiarns V. males, 48 L. J., C. P, 80 ; L. R. 9 
G. P. 177 ; 30 L. T. 20 ; 22 W. E. 817. 

The plaintiff, in consideration of .580Z. to be 
paid by A., demised to him premises for the term 
of fifty-five years at the yearly rent of 84^^., and 
subject to covenants to repair, &c. The con- 
sideration not having been paid, A. assigned to 
the plaintiff the residue of the term then 
unexpired, subject to the rent and covenants, and 
with a power of sale. In pursuance of that 
power the plaintiff, in consideration of 500?., 

“ bargained, sold, assigned, transferred and set 
over to the defendant the premises, to hold for 
the residue of the torm of fifty-five years,” 
subject to the yearly rent of 84?., and the cove- 
nants contained in the lease, to A. ; and the 
defendant covenanted to pay the rent and per- 
form the covenants. The defendant having 
entered on the premises : — Held, that, although 
the mortgage by A. operated as a merger of the 
term originally granted, yet the assignment by 
the plaintiff to the defendant created a new 
lease for the residue of the unexpircd term, and 
consequently the defendant was liable on the 
covenants. Cottee v. liiehardsou. 7 Ex. 148 ; 21 
L. J., Ex. 52. 

The plaintiff being the lessee of premises 
assigned to A. P>., who assigned to the defen - 1 
dants, who committed breaches of the covenant 
in the lease, and then assigned over. The plain- 
tiff was subsequently sued by the lessor for the 
breaches of covenant committed while the defen- 
dants w^ere assignees. He sued defendants for 
the amount which he had had to pay the lessor 
in respect thereof : — Held, per Channell, B., and 
Pigott, B. (dissentiente CTeasby, B.), that he was 
entitled to recover. Per Cleasby, B. — That he 
was not entitled to recover, there being no 
privity between him and the defendants. 3/ule 
or Mtmle v. Garrett, 89 L. J., Ex. 69 ; L. B. 5 
Ex. 182 ; 22 L. T. 848 ; 18 W. B. 697. Affirmed, 
41 L. J., Ex. 62 ; L. R. 7 Ex. lUl ; 26 L. T. 367 ; 
20 W. R. 416— Ex. Ch. 

An assignee of a lease, containing covenants 
running with the land, is liable, after he has 
assigned over, for a breach incurred after the 
assignment to him, and before Ids assignment 
over. Harley v. King, 2 C. M. & R. 18 ; 1 Gale, 
100 ; 5 Tyr. 692 ; 4 L. J., Ex. 144. 

In an action against an assignee of a lease, the 
locality of the premises not being stated in the 
declaration, the questiofi of venue tloes not arise 
at the trial on a denial of the lease. Some only 
of the lessees having executed the assignment, 
but tiie defendant and another assignee having 
executed, and the other liaving entered r— Held, 
that the defendant, on a plea denying that the 
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estate of the lessees had come to him, was liable 
as assignee. Electrw Telegraph (Jo. v. 3foore, 2 
F.& P. 868. 

There is no fraud in the assignee of a term 
assigning over his interest to whom he pleases, 
with a view to get rid of a lease, although such 
person neither takes actual possession nor receives 
the lease. Taylor v. Shiun, 1 Bos. & P. 21 ; 4 
R. R. 759, 

In 1762 a lessor, having only an equitable 
estate in a field, demised a portion of the field 
to a lessee, for 99 years. In 1773 the lessor, 
having acquired the legal estate in the field, 
demised the residue of the field to the lessee for 
the same term, by an indenture, which recited 
the former lease, stipulated for its continuing in 
force, but provided that no more rent should be 
paid for the entire field than wms paid for the 
first portion, and that the rent to be paid for the 
entire field was meant to be the same as that 
reserved for the first portion: — Held, that the 
assignee of the reservation could not sue the 
assignee of the lessee uj)on the covenants in 
the lease of 1762. Wliitton v. Peacoch. 2 Bcott, 
680 ; 2 Bing. (K.C.) 411 ; 5 L. J., C. P. 124. 

Covenants which wait on the estate are void 
in their creation if no estate passes by the deed ; 
so if the estate be evicted or surrendered tliey 
become void ; and of this description are all cove- 
nants in leases, which in any wav relate to the 
laud demised. By 82 Hen. 8, c. 84]' and 10 Car. 1 , 
c. 4, s. 2, it is now clearly settled, that to charge 
any person in covenant as an assignee, 1. The 
covenant must relate to the land demised, and 2. 
Them must be a privity of estate between the 
assignee and the covenantee, au<l if he is to be 
charged as assignee of the lessee, he must liave 
in him the whole term and interest of the lease. 
So, if the subject-matter of a covenant nmnir?g 
with the land has existence at tlie time of the 
demise, the assignee is bound, tliough he be not 
named ; but a covenant in a lease can only 
affect assignees claiming subsequent to the lease. 
Chandor v. Broionlow, 2 Ridgw. P. G. 406, 412. 

The lessees of a colliery having agreed to grant 
to the lessee of a neighbouring colliery, licence to 
use a right of way enjoyed by tlie former, and 
the owner of the first colliery liaving granted to 
the second lessees the same'right of way during 
a term of years, and afterwards, by assignment 
from the first lessees, become possessed of the 
first colliery, and the right of way, an injunction 
v^as granted to restrain removing the materials, 
and destroying the way. Kewmareh v. Brand- 
ling, 8 Swanst. 99. 

Assignee of leaseholds accepting the benefit of 
an assignment, held in equity liable to the enve- 
nants on his jiart contained in the assignment, 
though he did not execute it, Willson v. 
Leonard, 8 Beav. 878. 

The motive wdiich may have induced the 
assignee of a lease to part with bis interest is 
not sufficient to make the assignment by him 
fraudulent, if that assignment be ri-al, and 
intended to operate as it appears to operiite. 
Thus where the assignee of an. enjuitable term, 
which had been granted sulqect to the repay- 
ment on a certain day of a sum chargeable (,)U 
the lessee by the original agreement, an<l which 
it seemed might have been cliiiuied against the 
assignee in po.ssession, assigned it before such 
clay arrived to a person in jioor circumstances : — 
Held, that such assignment was valid, and that 
the first assignee waxs discharged from liability. 
Pagg v. Dohie, 8 Y, & Coll. 96 ; 2 Jur. 681. 
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Heading.]— Semble, that in a declaiation payment of the rent, nor set off arrears of the 

chargins the assignee of . a lease at the suit of the annuity against the rent due. Irnham {Lorcl) v. 

lessor, the entry of the lessee is a material aver- Wall. Lyn. ---io. _ , . 

ment and traversable. Wlgqins v. Mamm, Q Assignee of lease _ imidernig rent assigns over ; 

Ij J Vo s "I K. B 1)3. he is liable in equity for rent during time he 

"’in a declaration by the executors of one of enjoyed the land. ^ 

several lessors against the assignee of the lease, And see 6Zn.w v. Tl 1 tJeai . 11«. ^ 

it is necessary for the plaintiffs to shew wdiat Equity will decree tlie assignee ot a lease to 

estate their testator had in the premises, although pay the rent become due since Ins assigimieiit, 
the covenant was with their testator alone; for and which shall become due while he continues 
the assignee is chargeable only by reason of the in possession, but not during the continuance of 
privity of estate and not by reason of any privity the lease ; tor he may, it he can, get rid ot the 
of cJtract. /A lease by assigiiing it to an^ Miehmond y. 

London City^ 1 Bro. r. G. olb. 

Eor Eent.l -— 111 an action against the assignee As at law an assignee of a term may assign, 
of a lessee mir autre vie for rent which acci-ued and thereby get rid of his subsequent rent and 
due after the assignment, if the defendant is the cmenants which run with the land, a fortiori 
entitled to plead that he is only as heir, and that he may do so in equity. VaMlant v. Bodemede, 
the estate of the lessee was of less value than the 2 Atk. 046. , , , 

rent reserved, he ought to aver that this was so Where assignees have accepted the lease, they 

down to the time of the commencement of the may, by assigning it to an insolvent person, 
.action I)e la Poor v. Alncan, Ir.E. 9 C.L. 519. exonerate themselves from future claim for rent, 
In an action for rent against an assignee, he their - liability ceasing with their possession, 
traversed an averment in the plaint that all the Ondow v. Corrie, 2 Madd. 330. 
estate of the original lessee in the premises The assignee of a lease may get nd of his 
vested in him : and, issue having been joined on liability by assigning it again. Moivleyy. Adams, 
that traverse, he proved that lie was assignee of 4 Myl. & C. 534 ; 9 L. J., Ch. 34 ; 2 Jur. 915 ; 3 
part of the demised premises in severalty and of Jur. 1069. 

iiart as tenant in common with another person : r. « . « 

— Beld, that the verdict on such an issue should Payment of whole Sent by Assignee of 

be entered for him. v. IR/Z.q 2 L. R., Ir. Part of Land — Eight of Contribution.] —A 

124. lessee of land assigned part of the land to 

The assiirnee of a lease for years, who has A. for the residue of the term, and other part 
assigned over, is discharged from the covenant to B. for the residue of the term, less ten 
to pay rent before the entry of his assignee, days, at apportioned rents, covenanting in both 
IVaUrr v. Potar, 3 Dongl. 19 ; 2 Doiigl. 461, n. cases to pay the rent due to the original lessor 
An assignee is not liable for rent accruing and to indemnify. The lessee having become 
after an assignment, even though such assign- bankrupt, x\., on the application of the lessor and 
nient is wrongful. Panl v. JVnrse, 2 M. & Ry. on threat of distraint, paid the whole rent under 

525 ; 8 B. k C. 486 ; 7 L. J. (o.s.) K. B. 12. the original lease ; — Held, that as A. and B. were 

In an action on a covenant for rent against an not liable to a common demand and there being 
assignee, an assignment to a feme covert before no one entitled to sue B. for his share of the rent, 
the rent accrued is a good plea in bar. Barn- A. had no right of contribution as against B. 

father Y, Jorddtri, 2 Tioiigl. 4:1)2. Johnson v. Wild, 59 L. J., Ch. 322; 44 Ch. D. 

A. being assignee of a lease, put it up by 146; 62 L. T. 537 ; 38 W. R. 500. 
auction ; lb became the purchaser, paid a deposit, 

and ordered an assignment to him to be prepared Por Repairs.] — On a covenant by a lessee, not 
by A.’s solicitor, which was accordingly pi’epared naming assignee, to repair and yield up in repair 
aiid executed by A. ; but, instead of its being all buildings and erections, an assignee is liable 
delivered to B., it remained in the possession of in respect of the non-repair of buildings erected 
The solicitor, who claimed a lien for the expense during the term. Hinsh ull v. Oakes, 2 H. k N. 
of preparing it .‘—Held, that to an action against 793 ; 27 L. J., Ex. 194 ; 4 Jur. (N.S.) 170. 

A. as assignee of the term, for rent accruing due A covenant to yield up in repair at the end of 
after he had executed the assignment, these facts a term runs with the land, and binds an assignee 
were snllieieut to support a plea, that before the though not named. Marty n v. CPue, 18 Q. B. 
rent hceame due he had assigned to B. Odell v. 661 ; 22 L. J., Q. B. 147. 

3 Camp. 394 ; 14 R. R. 763. An action cannot be supported against the 

An assignee -who takes leasehold premises by assignee of a lease, in which the le'ssee cove- 
an indenture mdorsed on the lease, subject to iianted, from time to time, and at all times 
the ]>aTmeTit of the rent and the performance of during the term, when need should require, 
the covenants and agreements reserved and con- sufficiently to repair the premises, with all 
tallied in the lease, is not liable in covenant to necessary reparations, and to yield up the same 
the lessee, for rent which the lessee has been so well repaired at the end of the term, in as 
called on by the lessor to pay after the as.signee good condition as the same should be in when 
has assigned over. Wolrerldge y. Steward, 1 finished under the direction of M., upon a breach 
€. k. M, 644 3 Tyr. 637 ; 3 M. &; >Scott, 561 : that lie suffered the premises to become and be 

3 Xj. j.. Ex. 360 — Ex. Ch. in decay and ruinous during a large part of the 

If (he original lessee is obliged to pay ground- term, and after the term wrongfully yielded 
rent, he may recover it from the assignee in them up in much worse order and condition than 
poss(‘ssi{)n. Stone v. Brans, Peake, Ad. G. 94. when the same were finished under the direction 
An aimuitant, taking an assignment of a lease of M. Jones v. Hill, 7 Taunt. 392 ; 1 Moore, 100. 
of the lands on which the annuity is charged, Where, in an action of covenant against an 
cannot, in an ejectment brought by the landlord, as.rignee of a lease, the plaiiitiif declared that 
the grantor of the annuity, for nonpayment of all the right, &c., vested in the defendant by 
rent, offer his annuity deed as evidence of assignmeiit, and that afterwards the premises 
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were out of repair, and the defendant pleaded ' 
that for one period lie was possessed of one-sixth 
'Of the premises as tenant in common with A., 

B. and G., and for another period of one-third 
as tenant in comm on with B. and G., and that 
no more or greater interest in the premises ever 
came to him by assignment Held, that the 
plea was bad in substance,' as it could not be a 
bar to the whole action. Mercemn v. Dowaim, 

5 B. & G. 479 ; 8 D. & B. 264 ; 4 L. J. (o.S.) 
K. B. 211. 

A lessee by deed-poll assigned his interest in 
the demised premises to A., subject to the pay- 
ment of rent and the performance of the cove- 
nants contained in the lease. A. took possession, 
and occupied the premises under this assign- 
ment, and before the expiration of the term 
assigned to a third person. The lessor sued the 
lessee for breaches of covenant committed 
during the time that A. continued assignee of 
the premises, and recovered damages against the 
lessee : — Held, that the lessee might maintain 
.an action upon the case founded in tort against 
A. for having neglected to perform the covenants 
during the time he continued assignee, whereby 
the lessee sustained (.'lamage. Burnett v. Lynch^ 

6 B. & G. 539 ; S D. & B. 368 ; 4 L. J. (O.S.) K. B. 
274 ; 29 B. B.’ 343. 

Baron and feme granted a watercourse through 
the feme’s lands, with covenants for them, their 
heirs and assigns, to cleanse and keep it in 
repair, and suffer a common recovery to estab- 
lish the grant : — Held, not a personal covenant 
as to the baron and feme, but a covenant which 
runs with the lands, and shall bind the assignees, 
being made good by the recovery. Holmes v. 
Bvcklei/, Bre. Ch. 39. 

Where a lessee, who was bound by a covenant 
to repair premises demised to him, underlet part 
of them with a similar obligation by liis tenant 
to repair them within, thi-ee months after notice 
given to him for that purpose ; and the premises 
underlet becoming out of repair, the superior 
landlord gave notice to his immediate tenant to 
repair them at the peril of forfeiting his lease ; 
and the under-tenant, after receiving notice to 
repair, neglected to do so within three months, 
whereupon the lessee, in order to avoid a forfei- 
ture of. his whole estate, entered on the premises, 
and put them into a tenan table repair Held 
that his under-tenant was liable to pay him the 
whole expense so incurred, although the former 
iiad sold his interest in the premises to a pur- 
chaser, who had entirely rebuilt them before the 
action for the recovery of such expense was 
brought. Colley v. Street on^ 3 D. & B. 522 ; 2 
B. & G. 273 ; 2 L. J. (O.S.) K. B. 25 ; 26 B. B. 
:350. 

Where an assignee of an under-lease contaiii- 
ing a covenant to repair, suffered the premises 
to" go out of repair, and the original lessor 
brought an action against the original lessee for 
the breach of a similar covenant contained in 
his lease -Held, that the damages and costs 
of that action, and also the costs of defending 
it, might be recovered as special damages, in an 
action against the under-tenant for the breach of 
his covenant to repair ; because, during the term 
of the under-lessee, he could not have entered 
for the purpose of repairing without making him- 
self a trespasser. Ahrtfo v. Wyllie^ 5 1). & B. 
442 ; 3 B. tSc; G. 533 ; 27 B. B. 418. 

A. agreed to take an assignment of a lease of 
a house which was out of repair from B., and it 
was stipulated that all outgoings should be paid 


by B. up to the 23rd April; and by an assign- 
ment indorsed on the lease (executed by B. but 
not by A.), B. assigned the residue pf the term, 
subject to, the performance of all the covenants 
in the lease, which, from the 2‘^nd day of April, 
ought to he observed on the part of the tenant. 
The lease contained a covenant to keep the 
premises in repair, and so to deliver them np ; 
and after the assignment the reversioner sued 
B., and recovered for dilapidations which oc- 
curred before April 22nd Held, that B. could 
not maintain an action against A^ for these 
dilapidations, even though it could he proved 
that A. gave a smaller price, because the premises 
were out of repair. JIamhins - v. Shernmn^ 3 
Car. & P.459. 

As to measure of Damages see fw}‘t]tei\ post, 
M. 3, y, (cols. 1129 et seq.) 

On Covenants not Eunning with the Land.]-— 

The assignee of a lease is not liable to the 
original lessor for the breach of a covenant 
which does not run with the land, unless he is 
expressly named in the lease as a covenantor. 
Grey v. Cuthhertson, 2 Chit. 482 ; 4 Dough 351. 

Nor is he liable for a breach in. the lessee's 
time when he comes into possession afterwards, 
St. Sarionrs, SoutlnaarJe, v. Smith, 3 Burr. 1271 : 

1 W. Bl. 351. 

On Covenant to Indemnify.] — ^The lessee of 
coal mines, for a term of years, by indenture 
assigned the same for the residue unexpired of 
the "'term to the tlefeiidant, who thereby cove- 
nanted with the lessee to pay the rents, &c., by 
the original indenture reserved, so long as the 
defendant should be in possession, or receipt of 
the rents, produce and profits of the premises, 
and at all times effectually to keep harmless and 
indemnitied the lessee from and against all tlie 
rents, covenants, &c., of the original lease, and 
against all actions in I’cspect of the same. To a 
declaration assigning as a breach nonpayment by 
the defendant of rents due whilst he was. in pos- 
session or receipt of the rents, produce and pro- 
fits, per quod the lessee was forced to and did pay 
the rents, and was put to great charges together 
with a breach of the covenant to indemnify 
the lessee against the consequences of such non- 
payment by the defendant ; plea, that the defen- 
dant was not in possession when the rents 
became due: — Held, that the restrictive words 
“ so long as the defendant should be in possession 
or recefpt of the rents, produce and profits,” 
contained in the first covenant, did not extend to 
the covenant to indemnify, and that such a plea 
was no answer to the breach to that covenant. 
Cross field v. Morrison, 7 C. B. 286 ; 18 L. J., 
C. P. 135 ; 13 Jur. 565. 

In a suit by an assignor of a lease claiming 
from his assignee indemnity in res])ect of 
breaches of the covenants in the lease, the c(nirt 
will direct merely payment on account 
breaches of covenant already committed, and 
will not make a general declaration of the 
assignor’s right to indemnity, giving liberty to 
apply from time to time in case of future breach. 
Lloyd V. IJimmaeh, 47 Ij. J., Gh. 398 ; 7 Gh. D. 
398 ; 38 L. T. 173 ; 26 W, B. 458. ^ 

Under a covenant to indemnify against all 
claims in respect of the covenants of a lease, 
costs properly incurred in reasonably defending 
an action brought for a breach of one <4 thii 
covenants are recoverable as damages. Murrell 
v. Fysh, 1 Gab. & E. 80, 
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Assignee or Uader-teuant— Question for Jury.] of Limitations limits his liability to six years 
—If a person has held under the terms of a lease, after the cause ot suit, i 

and holds over after the lease is at an end, he is The bill, which v as a ci editor b bill, stated 
boiiiid by the terms of it, although no new that A, had been m possession, as equitable 
bargain to that effect is entered into between the tenant for life under a settlement,^ of a leasehokl 
paries ; but if he comes in as an undertenant, estate, of which the reyereion was in ^ 
before any lease was granted to the person of that A. had paid rent dunng his litc, and had 
whom he ‘ took the premises, and that person become liable for 

afterwards takes a lease, if there is no evidence without saying ho\\, and that his administi ator 
that he knew of the lease, it will be for the jury had since his death 

to sav whether he is an under-tenant, and not the leasehold, and had paid i exit. The bill 
an assignee of the lease. Torrimio v. Young ^ 6 asked for payment ot dilapidations, out of A. s 
Car l P S , , estate Held, on demurrer, that there was no 

'ati under-tenant of apart of the lands demised, sufficierit allegation of debt.^^ Al77«^v'vy7^!^ v. Colt, 

subiect to the payment of rent to the immediate 2 Y, & Coll. 0. 0. 4 ; b Jui. .Ml. ^ 

lessee, is not in the eye of the law an assignee of An agreement to take an assignment ot a lyase 
such immediate lessee, Borrieg Moore, 2 followed by possession ini the i.mrt ot tbe eqiu^ 
Itidffw P C 32B able assignee is not sufficient to give the lessoi 

^ * * * * ’ any right to sue the equitable assignee in equity 

Assignee or Owner.] — A railway company, on the covenants in the lease. Cox y. If 


ha.vmg purchased and taken an assignment of g De Gr. M. &: G. 815 ; 26 L. J., Ch. 389 ; 3 Jur. 
the interest of a leaseholder in premises, also (^.s.) 499 ; 5 W. E. 437. 

took, uruler their compulsory powers, the interest xhe relation between landlord and tenant is 
of the freeholder ill the same premises, and paid legal and not equitable. Ih. 

the amount of the valuation of such interest, and Assignee of leasehold acceptiiig the benefit of 
compensation for injuriously affecting the other an assignment : — Pleld, in equity liable to the 
adjacent property of the freeholder, into court, covenants on his part contained in the assign- 
The freeholder, afterwards objecting to the nient, though he did not execute it. ^V}Uon v. 
formation of a coal depot on the premises which Jjemard, 3 Beav. 373. 
had been so taken, not having executed any . . , . -i m 

coriveyance of the property to the company, Indemnity to Assignor.] The equitable 

brought an action against the company, treating assignee of a lease by contract with a piior 
the company as assignees of the ‘’lease, for assignee, to which the original lessee was not 
damages, upon the c<ivenants therein : but the a party, and which stipulated that the purchaser 
court restrained the action, without prejudice to under it should not be entitled to call for a legal 
any proceedings against the company, in which assignment having been in possession under such 
their title as" owners of the laiur should be contract Held, liable to indemnify the lessee, 
admitted. East and West India Docks and after the expiration of the term, for breach of 
Birmingham junction Ily. v. Daices, 11 Hare, covenant committed whilst he, the ^ equitable 
3(53 * ' assignee, was in possession. Close v. Wilherforee, 

1 Beav. 112 ; 8 L. J., Ch. 101 ; 3 Jur. 35. 

iii. EquitaMe Assignee. 

Tor Eent.J — Lease of a coal mine to A., 
On Covenants.] — The equitable assignee of an reserving a rent. A., the lessee, declares himself 
under-lease is clothed with the obligation to trustee for five persons, to each a fifth. The 
perforin the covenants in the iinder-lease, thoiigh five partners enter upon, work, and take the 
he is liimself the original lessor, and cannot set profits of the mine, which afterwards becomes 
up the non-performance of those covenants unprofitable and the lessee insolvent. The 
against his lessee, as a ground for refusing the cestuis que trustent not liable but for the time 
performance of a covenant in the original lease, during which they took the profits. Clarering 
«/7V//.v'7/.sv.Pmy7/m/ql Keen,43r) ; 5 L. J., Ch. 313. y. Wmtleg 3 P. W. 402. 


Assignee of a personal contract for a liberty 
of bringing water to the city of London charge- 


legal Assignment of Premises to.] ■ 


able in wpiity with the covenants in the original defendant having taken a deposit of a lease as a 
lease or contract, as an equitable assignee u])on collateral security, decreeil to take an assign- 
an e piitablc privity of estate, like the assignee ment. Lucas v. Comerfoed. 3 Bro. C. C. 166: 
of a bum I. London City v. Iticlunond, Prc. Ch. 1 Yes. J. 235. But see 8 Sim. 499. 

156; 2 VeiTj. 421. 

Ecpiitable assignee of leaseholds held liable at * • ir + 

the suit of the lessee, after the expiration of the 

term, to the breaches fif covenant committed An action of covenant for nonpayment of 
during his possession, although such lessee was rent lies against an assignee of a lease to whom 
no party to the contract for purchase, and it was an assignment has been made by way of mort- 
stipiilated that the purchaser should not ho gage security, although he has never entered nor 
entitled to an assignment. Close w Wilherforee, taken actual possession. Williams y. Bosanqaet, 

1 Beav. 112 ; 8 L. d., Ch. 101 ; 3 Jur. 35. 3 Moore, 500 ; 1 Br. k B. 238 ; 21 E. E. 585. 

.Parties a<‘quiring under tlic Enfrancliisemcnt A mortgagee of a leasehold estate by assign- 
Acts copyhold lands uiuler len.se shall be deemed ment is liable, so long as he has the legal estate, 
to iiavo acejuired the reversion thereon and be to ])erform the covenants of the lease, although 
entitled to distrain and sue upon the covenants, he does not take possession. Stone v. Evans, 
See 6 ck 7 Viet. c. 23, ss, 9 k 10, Liability of Peake, Ad. C. 94. 

an eipiitable assignee of leaseholds, in possession, Although it was once hekl, that if a term was- 
to the covenants in the lease. Sanders y, Benson, assigned by way of mortgage, with a clause of 
4 Beav. 350. redemption, the. lessor coukl not sue the inort- 

Thc liability of an equitable assignee of lease- gagee as assignee of all the estate, right, title, 
holds is that of simple contract, and the Statute interest, &c., of the mortgagor, even after the 
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mortgage hadi been forfeited, unless the mort- 
gagee had taken actual possession. JEaton v. 

2 Dough 455. 

A termor of years in premises belonging to B., 
mortgaged to C. by way of security for debt, 
the furniture on the premises with all the free- 
hold hei’editameuts, goods, and personal property, 
to which the termor was or might be entitled, 
except any leaseholds or any portion of the, 
term or terms for 'vyhich such leaseholds might 
be holder!, -which G., by indorsement On the deed, 
should declare not to be therein included. . if he 
mortgage deed w^as dated 11th March, 1869. A. 
quarter’s rent on the premises became due 25th 
March. C. was apprised for the first time of the 
lease held by the termor on the 8th July, and at 
once indorsed the deed to the effect that the 
lease was not included in it : — Held, in an action 
for rent by B., that the lease passed under 
personal proper!}^ ; that, moreover, the words of 
the exception evidenced such intention ; that 
tlie lease at once on execution of the deed vested 
ill C. ; that C. could not by the indorsement 
divest himself of it, and so defeat the rights of 
B., a stranger to the deed. Btihenhum- v. JOiqhiL 
28L. T. 170; 21 W. R. 859. 

If a leasehold interest is assigned b}?- way of 
mortgage, the assignee, unless there is a special 
provision to the contraiy, takes the interest sub- 
ject to all the covenants and obligations of the 
original lessee. Jla ifj v. Homan. t-Bligh (N.s.) 880. 

B. demised, by an instrument not under seal, 
three windows in a factory to the plaintiff, and 
stipulated to supply steam power. B. at the 
time of the demise was mortgagor in possession. 
His mortgagees sold to the defendant, who did 
not accept rent from the plaintiff, but continued 
to supply steam power, ^subsequently a dispute 
arose as to the terms upon which the plaintiff 
should continue tenant of the defendant, who 
thereupon cut off the steam power. The plain- 
tiff having sued the defendant foi- cutting off the 
steam power : — Held, that no action would lie 
against him. Ih. 

A. having taken a lease of a brcwhon.se, and 
covenanted to repair, assigns it by way of mort- 
gage to B. : the jjremises being out of repair, 
the le.ssor brings his bill against B., to compel 
him to perform the covenant : B. having never 
been in possession, the court will not decree him 
to perform the covenant in si)ecic, but left the 
plaintiff to recover at law as lie could. 

V. Smith, 2 Verii. 275. 

Lease tor years, subject to a ground rent, is 
assigned over by way of moiigago to J. for 
100/. The mortgagee never entered, anil lost 
the lOO/. mortgage money, and is sued by the 
lessor for the ground rent. Xo relief, it being 
his own fault to take the mortgage by way of 
assignment, and not by way of mu ler-lca.se. 
Pllkington v. Sliallen, 2 Yern. 874. 

If tile mortgagee enters into possession, he 
becomes liable to all covenants that run with the 
land, for he takes it cum onere ; and enjoying 
the profits he must submit to the losses. Tra- 
Jierne v. Sadlclr, 5 Bro. P. 0. 179. 

Mortgagee of a building lease, wlien the 
lessee died insolvent, was decreed to build on 
the ground and not to (put the lease, though 
content to lose his money. Anon., 2 Frcem. 258. 

Property described as all that piece of land, 
Ac., with the messuages and buildings thereon 
erected,” was demised to Z., who covenanted to 
keep the messuages, &c. in repair. The lease 
contained a clause of forfeiture on breach of the 


covenant, Z. mortgaged this and other property, 
by way of under-lease, to B. The mortgage 
deed contained a power of sale, and powers 
enabling B. to expend all moneys to be received 
by him under the deed in repairs, and a covenant 
by Z. to indemnify B. against the covenants in 
the lease until possession taken by him. At the 
date of the' iiiortgage the buildings on the 
demised land consisted of carcases of houses 
only. B. entered into possession of the property 
comprised in the lease, but neither sold nor 
completed the houses, which were taken by the 
original lessor under the clause of forfeiture. 
On exception to the master’s report Held, 
that in taking the accounts B. was liable to Z., 
and ought to be charged a sum of money in 
respect of the forfeiture of the lease through his 
default. Pern/ v. Walltpv, 24 L. J.. Ch. 819 ; 1 
Jiir. (N.S.) 746 i 8 Eq. R. 721 ; 8 W. R. 814. 


V. EquitaUe Mortgaffee. 

A deposit of a lease by way of equitable 
mortgage does not render the depositary liable 
for the rent and covenants. Mooreji v. Choat^ 

S Sim. 508 ; 8 L. J., Gh. 128 ; 8 Jur. 220. And 
see Lnnan v. (hmenford^ 1 Yes, J. 285 ; 8 
Bro. G. G. 166 ; restated, 8 Sim. 499 ; 8 L. J., Ch. 
181. 

An equitable mortgagee by deposit of a lease 
is not liable to the lessor upon the covenants, 
there being no privity between, him and the 
lessor until he has made himself legal assignee. 
Moore v. Greg, 2 Ph. 717 ; IS L. J.," Ch. 15 ; 12 
Jiir. 952. Affirming, 2 I)e G. A Sm. 804. 

A lessee of a factory deposited the lease, by 
way of equitable mortgage, and upon the lan(i- 
lord distraining for ]*ent in arrear, the depo.8it(3e 
of the lease paid the rent in arrear to the land- 
lord, entered into possession of the factory, sold 
some of the machinery, including some hxed to 
the freehold, and otherwise acted as the owner 
of the lease, and was accepted by the landlord 
as such owner : — Held, that tlie landlord had no 
eciuity to compel the depositee of the Iea.se to 
take a legal assignment of the lease. S. C., 2 
De (t. A; Sm. 884. 

AVhere equitable mortgagee of leasehold ]iro- 
pert}’’ a])plied for side, the court refused to order 
him to indemnify the assignees in bankruptcy 
again.st any breach of covenants in the lea.se ; 
l)ut gave assignees tiuie to reject or acce\)t the 
lease. Flrfclier, K,r parte, (hdllna. In re, 1 
Deac. A C. 818 ; 1 L. J., Bk. 44. 

The depositary of a lease for securing a debt 
is liable to thcA’cnts and covenants, although 
lie lias not taken po.sscssion of the premises. 
Flight V. Bentleg, 7 Sim. 149 ; 4 L. J., Gh. 262. 

An equitable mortgagee of leasehold property 
must satisfy a distress for rent out of the pro- 
ceeds of the sale, and can only prove for the 
deticiency, although occasioned by the payment 
of the rent. Coehn, IH gni rfe., 8 Deac. A G. 8. 

An equitable mortgagee of a lease in possession 
is liable to the payment of rent, and per- 
formance of the covenants reserved by and 
contained in the lease. Maloney. Geraghfy, 2 
Con. A L. 240 ; 8 Dr. A War. 289 ; 5 Ir. hhp R. 
549. 

e. Bigrlits under. 

Of Lessee-— In Respect of Salvage Payment.] 

— A., being lessee of certain lands under a lease, 
containing the ordinary covenant by him as, 
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lessee for payment of the rent, which was payable 
weekly, and a condition of re-entry in case of 
noti payment, assigned his interest tinder the 
lease to B., who covenanted with A. to pay the 
rent, and to keep him indemnified against it. 
B. mortgaged the premises comprised in the 
lease to (h, by way of snh-demise. An arrear of 
rent becoming due, the lessor compelled A., under 
his covenant in the lease, to pay the amount in 
arrear. In an action against B. and the mort- 
gagee, A. sought for a declaration that the sum 
so paid by him for rent was a salvage payment, 
and was charged on the premises in priority to 
the mortgage to C. : — Hold, that A. had no 
interest in the premises authorising him to make 
a salvage payment, and he had therefore no lien 
on the "premises for the rent so paid by him, and 
that his only remedy was a personal one against 
B. (yLoutjhlUi V. Tkvijer^ IH L. Ik, Ir. 75. 

To enforce Collateral Parol Contract.] — 

A ]>]aint in the county court stated that the 
assigned to the defendant the agreement 
for a lease of certain premises, but it was alleged 
that there was a jiarol agreement that part of the 
Xaeiuises was to be held by the defendant in i 
trustful* the plainlitf. Evidence was given on 
})oth sides, but the judge, being of opinion that 
actual fraud had not Ijcen proved against the 
<h‘feudant, and there being no resulting trust in 
the assignment, decided that the iStatute of 
Fra nils was applicable, and dismissed the plaint, 
without coming to any < list! net decision upon the 
evidence i—llehl. that the judge ought to have 
decided tliat th<3 Statute of Frauds had no apjdi- 
cation ; ami the court, u}>on a consideration of 
the (ivitlence, decided that the plaintiff was 
‘ cut it ]e< i tct relief, and reversei I the decree. Booth 
V. TurJr, ,L. 11. HI Etp li<2 ; 21 W. Ik 721. 

On Covenant not to carry on a Particular 

Trade. '’---A restrictive covenant in an assignment 
a lease may bo enforced by the covenantee 
against pei’soris with constructive notice, though 
he has no reversion, ('tementx v. WelleA^ 85 
L. J.. Oh. 2<)5 ; L. Ik I Eip 200 ; 11 Jur. (X.S.) 
m 18 L, T. 54.S ; 14 \V. Ik 187. 

0.. being lessee of a house, assigned the lease 
to \V., by a, deed by which he covenanted that 
he, his e.veciuoi’s, administrators or assigns, or 
umier-tenantv'i, would not use the premises as a 
hairdresser’s shop. lie afterwards under-leased 
the house, and assigned his reversion. The 
defemlanl, having constructive notice of the 
covenant, jiurehased the under-lease, and, with 
the licence of the reversioner, began to use the 
house as a Iiairdresser’s shop : — Held, that C. was 
entitled to an injunction to restrain him from so 
doing. Ih. 

Of Assignee — To Indemnity from Assignor — 
Dilapidations.] — On tlie dissolution of a paitner- 
ship Ix-tween H. and Ik, H. assigned to Ik all his 
interest in two houses belonging to the })artner- 
ship, lield under sub-leases from C. and I)., and 
Ik covenanted to }>ay the rents and observe the, 
covenants ami keep Ik indemnified against them. ' 
Ik’s < executors sold the house to B., and B. to a' 
company which went into liquidation. The 
landlords (5, ami I), thereupon sueil H. for the 
rent, and lie paid it for the whole of the year 
1882. 1). also made a large, demand again.st H. 
for breachcvS of covenants to repair, but H. made 
no payment. On the 15th of March, 1888, I>. 
assigned his reversion to H., and in May^ 1883,1 


H. acquired C.’s reversion. In June, 1888, H. 
bought the leasehold interest in both houses from 
the liquidators of the company, and covenanted' 
thenceforth to pay the rent and observe the 
covenants. H. sought to prove against the 
estate of B. for the sums paid f<)r rent, for the 
rent payable at Lady Lay, 1888, on L.'s house, 
and for the amount of the dilapidations in that 
house "Held, that the right of H., under E.’s 
covenant of indemnit}*', to prove for the rents 
which he had paid, was not taken a%vay by his 
I covenant in the assignment by the liquidators, 
which could not be extended to rents already due 
and paid. Further, this right was not defeated on 
the ground that the right of R.’s representatives, 
if they paid rent, to recover it from the owner of 
the lease for the time being, was interfered with 
by the assignment from the liquidators to H., for 
that this assignment could not take away any 
right of action which Ik’s executors might have 
against the persons entitled to the houses at the 
end of 1882, and that an assignor who 'pays rent 
has no lien on the term, ami so cannot be preju- 
diced by its suhsc(|uent assignment. Neither 
was the right defeated on the ground that H. on 
paying the rent became entitled to a right of 
distress from the reversioners, which he had 
destroyed by taking an assignment of the leases, 
and had therefore discharged the estate of R. by 
releasing a remedy to the benefit of which R. as 
a surety was entitled, for that a right of distress 
is not a security or remedy to the benefit of 
which a surety paying rent is entitled under the 
Mercantile Law Amendment Act (19 A 20 Viet, 
c. 07), s. 5 : — Held, therefore, that H. was 
entitled to prove against R.’s estate for the rent 
paid in 1882 on both houses, and that he was 
entitled to prove for the Lady Lay rent on D.’s 
house ; but that H. was not entitled to prove for 
the amount of dilapidations, for that he had sus- 
tained no damage by reason of them, iiiasmirch 
as he bought the leases from the liquidators at a 
less price in consequence of the breaches of the 
covenant to repair ; noi* for the Lady Day rent 
of C.’s house. Bn.'^'SoU, In re., Ilimell v. SJiool- 
bred, 29 Ch. L. 254 ; 58 L. T. 365~-C. A. 

On Covenant for Quiet Enjoyment.]— An 

action on a covenant for quiet enjoyment may be 
maintained by the assignee of an assignee of a 
lessee of a tei’m of years, entered into by the 
lessee Avith the first assignee and his assigns, upon 
the assignment of the term to him'. Lewis v. 
C(mpbell,8 Taunt. 715 ; 21 R. R. 516. 

On Covenant not Running with the Land.] 

— When in a lease, the lessee having covenanted 
to use the demised premises as a public-house, 
the lessor covenants not to build or keep any 
house for the sale of spirits or beer within half a 
mile of the demised premises, the lessor’s covenant 
does not run with the land so as to enable the 
assignee of the lease to sue him upon it. Thomas 
V. Jia award, 88 L. J., Ex. 175 ; L. Ik 4 Ex, 811 ; 
20 L. T. 814. 

On Covenant to Repair.] — See post, M. 3. 

In Ejectment for Alleged Breach, of 

Covenant.] — Tlie lessor covenanted, at any time, 
upon request of the lessee, to cause any quantity 
of square oak wood to be set out within some 
part of the lands, that should be wanted for the 
benefit of the lessee, and to be used in the 
buildings intended to be made on the demised 


1081 LANDLOED AND T 

premises. * And the lessee covenanted to pay 
and allow to the lessor interest for the total 
amount or value thereof, after the rate of 4?. for 
the value of every lOOZ., and so in proportion for 
a greater or less quantity. On a bill by the 
assignees of the lease, for an account of what 
was due to the defendant in respect of the 
breach of that covenant, and for an injunction 
to restrain proceedings in ejectment for the 
recovery of the premises, on the ground of a 
breach of covenant, a general demurrer for want 
of equity was over-ruled. Pearson v. Hogliton, 
8Y.&J.413. 

f. Proof of Assigrnment. 

The plaintiffs declared upon an indenture 
made by H. to S. of premises, to hold from Mid- 
summer, 1786, for ninety -nine years, deducing 
their title to the reversion from the lessor by 
various mesne assignments, and alleging that 
“ all the estate of S., of and in a great part of 
the premises, with the appurtenances, by asssign- 
ment, came to and vested in the defendant, 
whereupon and whereby the defendant became 
and wns possessed of that part of the premises, 
and continued so possessed until the commence- 
ment of the suit : ” and assigned breaches of 
covenant. The defendant traversed “that all 
the estate of 8. of and in that part of the pre- 
mises, by assignment, came to and vested in her, 
as alleged,” upon wdiich issue was joined : — 
Held, that the affirmative of this issue was sus- 
tained by pi'oof that the defendant was the 
executrix of an assignee, though she had never 
entered or taken the profits, llld/w-vtow v. JIahe- 
will^ 3 Scott (N.E.) 593 ; 3 Man. G. 297 ; 10 
L. J., C. P. 303. 

Variance in Pleading and Proof.]— In an 

action for rent on a lease, by the lessor against 
the assignee of the lessee, the declaration stated 
that all the estate of the lessee came to and 
vested in the defendant, which allegation the 
defendant traversed. The defendant was assignee 
of only a part of the demised i)remises : — ITeld, 
that there was a fatal variance, and that the 
issue must be found for the defendant, (hirtls 
V. 1 8cott, 737 ; 1 Bing. (N.C.) 756 ; 1 

Hodges, 153 ; 4 L. J., C. P. 236. 


2. Of REVEIiSIO^^ 

Nature of Estate — reversion by Estoppel.] — 

The assignees of a lessor in a lease by deed, who 
have no estate in the land, have a reversion by 
estoi)pel as against the lessee, and may sue him 
on the covenants accordingly ; and this applies 
to the case where a mortgagor makes a lease by 
deed, and assigns his equity of redemption with 
words that would pass a legal I’eversion in fee. 
Cuthlwrtson v. Irsinij, 4 H. k N. 742 ; 2S L. J., 
Ex. 306 ; 5 Jur. (N.S.) 740. Affirmed, 6 H. & 

135 ; 29 L. J., Ex. 485 ; 6 Jur. (N.S.) 1211 ; 3 
L. T. 335— Ex.' Ch. 

It makes no difference in this respect that the 
estates both of the mortgagor and mortgagee are 
equitable estates. Ih. 

Lease subject to Sub-lease for Longer 

Term.] — Bv an indenture dated the 1st of 
February, 1893, B. demised to certain pre- 
mises for a term of twenty-one years. On Feb- 
ruary 15, 1893, W. demised the premises to the 
defendant for a term of forty years, less three 
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days. On January 16, 1894, W. assigned to the 
plaintiff the premises to hold for the residue of 
the term of twenty-one years, subject to the 
underlease of February 15, 1893, by W. to the 
defendant. In an action brought by the plaintiff 
against the defendant to recover rent due at La(l.y 
Day, 1894,' the plaintiff was non-suited : — Held, 
that the nonsuit was right. Assuming that W. 
had a reversion by estoppel, subject to the lease 
of forty years, less three days, that reversion was 
not assigned to the plaintiff by the deed of 
January 16, 1894,becauso that deed only assigned 
to the plaintiff W.’s interest in the lease -of 
February 1, 1894. Korris y.Craifj^ 64 L. J., Q. B, 
432 ; 43 W. E, 480 ; 59 J. P. 264. 

A termor of mines granted a lease at a rent for 
a longer term than his term. During the con- 
tinuance of the original term, he assigned by 
deed the rent and his estate in the premises : — 
Held, that his assignee could maintain an action 
for rent in arrear, after the assignment and 
during the continuance of the original term, 
Wmiarns V. Hayward, 1 El. & El 1040 ; 28 
L. J., Q. B. 374 ; 5 Jur. (N.S.) 1417 : 7 W. E. 563. 

What amounts to.] — Qumre, whether the 
assignment of rent by a reversioner in a lease 
carries the reversion. Taylor v, Mirtuidale. 1 
Y. A Coll C. C. 60S. 

By Deed.] — A reversion of a tenancy from 
year to year cannot pass without deed. Hrawley 
v. Wade, M'Clel 664. 

Assignee, who is.] — A grantee of part of the 
grantor’s reversionary interest in the whole of 
the property in which a particular estate, as a 
term of years, has been created, is an assignee of 
the reversion within 32 Hen. 8, c. 31 ; but the 
grantee of the whole reversionary interest in part 
of the property is not such an assignee. Wright 
V. Barron (flics, 3 C. B. 685 ; 4 D. L. 438 ; Hi* 

L. J., C. P. 6 ; 12 Jur. 968. 

The surrenderee of a copyhold is an assignee 
of a reversion, within the statute of 32 Hen. 8, 
c. 34, and may maintain an action of covenant 
upon a lease made by his surrenderor, and the 
defendant in such action cannot protect himself 
by alleging the invalidity of the lease. Whitton 
V. Peacock, 3 Myl. k K. 325. 

Parties acquiring under the Enfranchisement. 
Acts copyholil lauds under lease shall be deemed 
to have acquired the reversion thereon and bc; 
entitled to distrain and sue upon the covenants, 
See ts k "I Viet. c. 23, ss. 9 and 10. Sanders v. 

4 Beav. 3.50. 

Rights of Assignee — On Non-payment of 
Rent,] — The assignee of a reversion is not 
entitled under 32 Hen. 8, c. 34, to arrears of rent 
which became due prior to the assignment. 
Flight V. Bentley, 7 tSim. 149 ; 4 L. J., Oh. 262.. 

■ After a purchase, the tenant holds of the pur- 
chaser on the same terms as he previously held of 
the vendor, and the holding continues until the 
tenancy has been, regularly determined, either by 
the landlord or tenant. Greenioood v. Jiairstow,. 
5 L. J., Ch. 179. 

A mortgagor in possession let the mortgaged 
property without the concuiTence of the 
gageos. The lease was one authorised by s. 18 of 
the Conveyancing Act, 1881. The lessee then 
advanced certain moneys to the mortgagor upon 
the terms that the lessee should retain the rent as. 
it became due until the moneys were repaid. 
Subsequently the mortgagees gave notice to the 
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lessee mforniing him of the mortgage, aiid into a shop, without licence, contrary to a 

requiring him to pay them the rent thereafter to covenant in a lease, an assignee of the reversion 

became ^lue. and not to pav it to the mortgagor, cannot take advantage of a condition of re-entry 

The lessee having retusec.rto comply with the for such use, subsequent ^ to the assignment. | 

notice, the mortgagees brought an action to v. 2 H. & 615 ; 27 L. J., Ex, ,67 ; { 

recover possession under a condition of re-entry 6 W. E. 107. ^ 

upon nonpayment of rent contained in the Whether the benefit of such a condition runs 

lease Hekh that, by the combined effect of with the land, and can be taken advantage of by 

ss. 10 and 18 of the Conveyancing Act, 188X, the the assignees of a reversioner, depends on the : 

mortgagees, after giving the above police to the nature and character of the covenant, and 

lessee, were entitled as reversioners to enforce whether it affects the use and enjojnnent of the 

the covenants and provisions in the lease, and premises, and not whether it has, in fact, dete- 

were therefore entitled to recover possession of riorated the value, Ib. i' 

the property under the condition of re-entry; An assignment by the lessor of the reversion 

and, further, that the agreement between the in one of two farms, comprised in. the same lease, ^ 

mortgagor and lessee as to the retention of the to the lessee himself, does not destroy the lessor’s \ 

rent was not binding upon the mortgagees, right of re-entry over the other farm. Hyde y, r 

Hunudiml PermaneM Buildinq SoHetyY, 47 L. J., Ex. 121 ; 3 Ex. D. 72 ; 37 L. T. 

58 L. J,. Q. B. 61 ; 22 Q. B. D.* 70 ; 37 W. E. 42. 567 ; 26 W. E. 201~-C. A. 

In Julv, 1864, L. demised premises to the Building lease from A. to B. : B. underlet to 

defenclarit 'for five years at a rent of o5Z. per C. ; 0. was to build houses ; but by his inability 

annum, payable quarterly. Immediately after to do so, his lease became forfeited to B., and B.’s 
the grant of the lease the defendant advanced lease also became forfeited to A. B. assigned all 
to 170Z. on account of rent ; and in September, his interest to D., who applied to A. for an exten- 
1865, L. mortgaged the premises to the plaintiff, sion of time to complete the original contract, 

Jn May, 1866, B., wdio claimed under a prior which was granted. 
mortgage from L., dated in September, 1858, (o.S.) Ch. 156. 

through C., his attorney, commenced an ejectment I), brought an ejectment against C. for his 
against the defendant to recover possession of breach of covenant, and recovered a verdict, 
the premises, but did not proceed with it; and //;. 

oil the 1st November, 1866, the plaintiff’s attorney Motion for an injunction to stay execution of 

wrote to the defendant : “ Mr. C. has written to the writ of possession refused. Ih. I 

say his clients are no longer entitled to receive The right of entry for a breach of covenant j 

your reut. I therefore request that you will have does not pass to the assignee of the lessor when , 

the kindness to pay the same here by Monday such breach is committed during the continuance 

next ” : — Held, that the pre-payment of rent was of the lessor’s estate. Where B., the lessee, cove- 

no V)ar to his claim to the rent accruing after the nanted to insure in such office as H., the lessor 

(lefeiElaiit bad notice that the plaintiff was should appoint in the joint names of H. and bis 

grantee of the reversion; and that the letter, assigns and B. and his assigns, and before assign- 

coupled with the circumstances known to the ment H. indicated the office to B., but B. did 

<lefeudaut, that he was raising money by mort- not insure and H. afterwards assigned to C. 

gaging his reversion, and that the plaintiff's claim without notice to B. : — Held, that C., who after 

for rent could hardly be founded upon any other the assignment, the premises still remaining 

alleged right than, one resulting from a grant of uninsured, did not before action brought appoint 

tlie reversion, would warrant a jury in inferring any office in which B. should insure- in them 

that the defendant had notice that the plaintiff joint names, could not maintain an action against 

was such grantee. Coolt v. (iuerra^ 41 L. J,, B. for forfeiture for a breach of covenant accruing 

C. P. 83 ; L. E. 7 C. P. 132 ; 26 L. T. 97 ; 20 since the assignment to 0. Crane v. Batten^ 2 

W. K. 367, W. E. 550. 

See also HorrU v. Crady, and wniiams v. . ' As to Covenants to Eepair, nee post, M. 3, «. 

supra ; Alleoek y. MoorliouHe, ante, ix., cols. 1117 — 1119. 

c(j1. 1068 : and canes ante, H. 2, cols. 912 et seq. 

Liabilities of Assignee.] — The principle, that 

On Breach of Covenant.] — Tenants in the assignee of a reversion is not bound by the 

common, assignees of the reversion of a lease, terms in a lease not under seal, applies where the 
may join in suing on covenants therein, demise is of tliree windows in a factory, with 

Womersley v. Dally ^ 26 L. J., Ex. 219. the stipulation that the lessor shall provide steam 

C. granted and demised the exclusive right and power. Smith y. 43 L. J., C. P. 140; 

licence to take and kill game on land, with the L. E. 9 C. P. 145 ; 30 L. T. 521. 
use of a Cottage to the defendant for a term ; The question, whether the assignee of a rever- 
antl the defendant covenanted to leave the land sion has adopted the terms of the demise entered 
at the end of the term as well stocked with game into by his assignor, is one of fact, and is to be 
as at the time of the demise, C. assigned his disposed of by the jury. Ih. 
reversion in the land and hereditaments to the Tenants iircominon, assignees of the reversion 
plaintiff’s, and they brought an action, at the of a lease, may be jointly sued, on covenants 
end of the term, against the defendant for a therein. Womernley v. Dally^ 26 L. J., Ex. 
breach of his covenant : Held, that the demise 219. 

•was not a mere licence, but the grant of anincor- 

}»oreal hereditament ; that the covenant touched Eights of Assignor.] — ^Where a reversioner 
the lun'ctlitament demised, and ))y virtue of 32 conveys his legal title, he cannot maintain an 
Hen. 8, c. 34, the assignees of the reversion could ejectment for nonpayment of rent for arrears 
isue upon it. Hooper v. Claodi^ 8 B. & S. 1.50 ; due in his own time, but there being some doubts 
36 L. J., Q. B. 79 ; L. E. 2 Q. B. 200 ; 16 L. T. when the deed conveying the reversion was 
152; 15W. E. 347. delivered, an inquiry to ascertain the fact was 

After twenty years’ use of premises, converted directed. Blemerlumett v. Day^ 2 Ball & B. 104. 
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L. ATTOENMENT. : 

What amounts to.] — rent is paid hy 
succeeding tenants, after an, adverse possession ' 
-of twenty-three years, it does not amount to an ' 
attornment, unless the consent, or at least the 
Imowledge, of the landlord can be shown. Mere- 
ditlh V. GUirin, 6 Price, 146. 

Pending a demise by deed from A. to B., a ; 
sequestration issued out of chancery against A. ; 
B. signed an unstamped paper, purporting that 
he attorned’, and became tenant to the seques- 
trators, to hold on such terms as might be after- 
wards agreed on Held, first, that the seques- 
trators could not maintain use and occupation 
against B., because an attornment infers a con- 
tinuance of a subsisting tenancy, which here 
would be created anew by the deed; secondly, 
that the sequestrators could take no estate, and 
eonsequently they had no estate to which an 
attornment would apply ; thirdly, that the 
instrument, if it had any operation, would operate 
as a new demise, and could not be read without 
a stamp. Cornuh v. Searell, 1 M. & Ry. 703 ; 8 
B. A C. 471 : 6 L. J. (o.S.) K. B. 255. 

An attornment where a tenant merely puts one 
j:)erson in the place of another as his landlord, 
but continues to hold under the same terms and 
-conditions as before, is a mere acknowledgment 
that the person making it is tenant, and it requires 
no stam|). Doe d. Limsey v. Ddivarfh, 5 A & K. 
4)5 ; 6 N. & M. 633 ; 2 H. A W. 131) ; 5 L. J., 
K. B. 238. S. P., Doe d. Wric/Jit v. SoiitJi, 3 N. A P. 
335 ; 8 A. A E. 255 ; 7 L. J.,' Q. B. 158 ; 2 Jur. 854. 

A lessee, desiring to secure his premises for 
himself at the end of his lease, and being a bank- 
rupt without a certificate, procured a friend to 
take the conveyatice as trustee for him. This 
conveyance shewed the legal estate to be out- 
standing in a person who could not be found. 
The lessee continued to occupy. The creditors’ 
assignees, becoming aware of the circumstances, 
induced the trustee to convey his interest to 
them, and forced the lessee to attorn to them, and 
l)rought ejectment : — Held, that the assignees 
had a sufficient title. Cooper v. Lands^ 14 L. T. 
287; 14 W. R. 610. 

A., in 1861, granted an under-lease to B. for 
twenty-one years from Michaelmas, 1861, at the 
yearly rent of 50Z. In 1864 he granted an under- 
lease of the same premises to C. for twenty-one 
years from Michaelmas, 1863, at the same rent. 

B. never attorned to C. : — Held, inasmuch as 
there was no attornment, that the demise to C. I 
did not pass the reversion to him, but only an 
interesse termini, an'd that, in order to establish i 

C. ’s under-lease, a surrender b}' B. to A., and not 
to C., was the efiectual and proper course. 
Ddwards v. Wleltwar, L. R. 1 Eq. 403. 

Payments by Assignee. ] — When a lease has 

been assigned in consideration of certain quar- 
terly payments during the remainder of the term, 
the assignee by making one such payment does 
not attorn to the assignor so as to give him a 
right of distress for sums subsequently becoming 
<lue. JIazeldine v. Heaton.^ 1 Cab. A E. 40. 

Unnecessary — 4 Ann. c. 16, s. 9.] — A demise 
by way of grant for a term of years to commence 
immediately, made by a person entitled to an 
estate in tail in remainder, expectant upon the 
determination of a life estate during the lifetime 
•of the tenant for life, operates as a conveyance 
of an estate for years carved out of the remainder, 


and vests the estate immediately in the grantee, 
without entry, by virtue of 4 Ann. c. 16, s. 9, 
which makes such a conveyance efi’ectiial without 
any actual attornment of the tenant of the parti- 
cular estate upon which the remainder is expec- 
tant. Doe d. Agar v. Bfowriy 2 El. A Bl. 331 ; 
22 L. J., Q. B. 4,%. 

Replevin. Avowry, that Henry 8 was seised 
in fee of the shop in which, Ac., and, by letters- 
patent enrolled, granted it to W., and the heirs 
male of his body, paying annually to the king a 
certain rent at Michaelmas. It then deduced 
title to the rent to Charles 2, and stated that he, 
by letters-patent enrolled, after i*eferring tiierein 
to 22 Car. 2, c. 6, granted the rent to trustees 
mentioned in the statute, and their heirs, upon 
trust, for Charles 2 ; that the trustees, by inden- 
ture, for consideration therein expressed, con- 
veyed the rent to the dean and chapter of St. 
Paul’s, whereupon and whereby the dean and 
chapter became and were seised as of fee in the 
rent, and they and their successors continued to 
be so seised until and at Michaelmas, 1845 ; an 
avowry was then marie for six years’ arrears of 
rent due to the defendants at the time when, Ac.: 
— Held, that an express averment of attornment 
by the terre-tenant, upon the conveyance of the 
rent by the trustees, or some equivalent allegation, 
was necessary, because it could not be presumed 
I that the conveyance was made after 4 Ann. c. 16, 

! s. 9 ; and tliat the avowment that the rent was 
duly paid for a certain time, and that it was due 
and in arrear to the dean and chapter, was not 
an equivalent allegation, because, to make the 
payment of rent an attornment in law, it must l')e 
made to the grantee of the rent, and an attorn- 
ment must be in the life of the grantee ; and that 
an attornment could not be implied. VUjerit v. 
St. PauVe (^Dean and Cdiapter'), 14 Q. B. 909 ; 19 
L. J., Q. B. 84 ; 14 Jur. 1017— Ex. Ch. 

A. granted to B. a leasehold interest in premises 
for a term of thirty years, to be computed from 
the 10th of March, 1839. On the 10th Novem- 
ber, 1846, B. demised to the defendant the same 
premises for the term of twenty-three years, 
reserving a rent, and afterwards assigned his 
interest to the plaintifi: : — Held, first, that by the 
deed a rent was created, and that it was assign- 
able ; secondly, that the plaintifi, who was the 
assignee of the party to whom the rent was 
reserved, could maintain an action for the re- 
covery of it ; and thirdly, that a privity was 
created between the plaintiff and the defendant, 
the same as if the defendant had actually 
attorned to the plaintiff, for, by the 4 Ann. c. 16, 
s. 9, attornment is unnecessary. Willlamii v. 
Jlayicurd. 1 El. A El. 1040 ; 28 L. J., Q. B. 374; 
5 Jur. (N.S.) 1417 ; 7 W. R. 563. 

Evidence as to.]— An avowry stated a demise 
for two years, ending on the 29th of September, 
1842. On the trial an attornment in writing, 
dated the 14th of October, 1842, was given in 
evidence, by which the plaintiff and others 
attorned tenants to the defendant for such parts 
of the premises as were in their occupation, and 
agreed to pay the rent set opposite to their names. 
O'pposite to the defendant’s name was wi'itten, 
“ Rent 55Z., from Michaelmas, 1 840 ” : — Held, that 
the avowry was supported by the evitlcnce. Glad- 
man V. Plumer, 15 L. J., Q. B. 79 ; 10 Jur. 109. 

Bistress— Tenant by Elegit.]— A tenant by 
elegit may distrain without attornment. Lloyds 
V. Davies, 2 JEx. 103, 
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Equitable Jurisdiction.] — Equity -will not ' 
comuel a man to attorn who is at liberty a^the 
common law. Wundhuni's {Sir John) Case., 
Oarv, 4. 

Anorrimeiit denied but in some cases. 

Y. SamJforfl, Cary, 4. 

Lessee for Years decreed to admit an attorn-' 
ment.' SatchhoH y . Fortfn\ 2 Verii. 113. 

M. COYEN ANTS. 

1. XJSTJAIi.. 

Wbat Keasonable.]-— The reasonableness of a 
covenant by a lessee, in a lease of lands renewable 
for ever, that he and his heirs shall always live 
upon the lands, or pay an additional rent, with 
remedies by distress and entry, is properly tnabie 
at law ; and a court of e(]uity ought not to inter- 
pose or give relief against it. Fotmnhti v. Adami<, 

2 Bro. i\C.431. 

To Pay Taxes.] — A party contracted for an 
assignment of a lease of a public-house, whicli 
in tlie agreement was described as holden at a 
certain net annual rent under usual and common 
covenants. And the lease contained a covenant 
by the tenant to pay iand-tax, sewors’-rate, and 
ail other taxes, and a proviso for re-entry it any 
business but that of a victualler should be earned 
on in the house ; ami it was proved that a con- 
siderable nuiiority of public-house leases con- 
tained such a proviso :■ — Held, that the covenant 
to pay lan<I-tax, sewers’ -rate, and other taxes, 
was a common covenant in a lease, reserving a 
net rent ; and that the proviso for re-entry must, 
with I'cference to a lease of a public-house, also 
be considered usual and common. Bennett v. 
Womaeli, 7 B. C. 627 ; 1 M. & Ry. 644 ; 3 Gar. 

A ?. 96 ; 6 L. J. (o.S.) K. B. li o ; 31 R. R. 2/0. 

To Repair.]— A., who was under an agreement 
to take the lease of a house, the lease to contain 
all “ usual covenants,” agreed_ to assign all his 
interest to B., and forwarded him a co])y of the 
am’eeinent for a lease. In answer to inquiries 
bv B., A. stated that the lessee would not have 
to do substantial repairs : — Hehl, first, that A.’s 
statement wa.s a misrepresentation of a matter 
of law, and not of fact, and that A. was not 
bound by it. Kendnll v. JliJl, 6 Jur. (N.s.) 96S.^ 

Held, secondly, that B. was bound to repair 
the house in the event of damage by fire. Ih. 

Under a contract for a lease of a mill, to con- 
tain -‘all usual and necessary covenants and 
provisoes.” anti ]>articularly a covenant on the 
part of the lessee to keep the mill in good tenarit- 
.able repair Held, that the lessee was not 
entitled to have introduced into the covenant 
the wort is ‘Glam ages by fire or tempest only 
exce}detl.” Shnrj> y, Milliffan, 23 Beav.^ 419. 
A. (L noiii. Thaiye v. MtlUgan. 5 W. R. 336. 

To Rebuild.]— Under a power to a tenant for 
life to lease for years, reserving the usual cove- 
nants. a lease made by him, contaming a proviso, 
that in case the premises were blown dowm or 
burned, the lessor shtaild rebuild, otherwise the 
rent shtmhl cease, is void ; the court finding^that 
such covenant is unusual. Foe d, BWnY, Smd- 
ham, 1 Term Rep. 705 ; 1 R. B. 369. 


Not to Assign.]— A covenant not to assign 
without the leave of the lantllord, is a fair and 
usual (‘ovenant, Morgan v. Slaughter, 1 Esp. 8 ; 
.5 K. R. 715. 


Agreement to accept a lease of a dwelling- 

house in Bondon “to contain all pual covenants 
and provisoes.” The lease contained a covenant 
not to assign without the lessor s consent. Tii an 
action to compel specific performance of the 
agreement Held, that the covenant was not 
a “usual covenant,” and tbat the agreement 
could not be enforced. 

47 L. J., Ch. 243 ; 7 Gh, D. 555 ; 3b L. I. 408 ; 2(> 
W.R.491. , \ 

A iudge cannot of his own authority say w hat 

should be “usual covenants,” nor should the 

locality, nature or tenure of the property be, 

except under special circumstances, regarded, lb. 

There is nothing unreasonable in a covenant 
not to sub-let without licence, or in a proviso for 
re-entry on the whole premises on breach of any 
covenant in the lease. HaherdaAt ers' Co.Y.BaaOy 
3 Jur. (N.S.) 611. Affirmed, 5 W. R. 855— L.JJ.^^ 

All agreement that all “usual covenants 
should be inserted in a proposed lease does not 
include a covenant against assignment, Buelt- 
laihi V. Paptllon, L. R. 1 Eq. 477 ; 12 Jur. (N.S.)' 
155. Affirmed, 36 L. J., Ch.81 ; L. Ch 6/ ; 

12 Jur. (N.S.) 992 ; 15 L. T. 378 ; 15 Y'. R. 92. 

AVhether an agreement for a lease wnth usual 
covenants, includes a coveiiaii.t against assigning ' 
or imder-letting, without licence, quaire. In 
this iiistaiice, upon the particular construction of 
the agreement for the lease of a farm, the words , 

” such other clauses as are usual in such cases,’ 
has not tliat effect. Vere v. Loveden, 12 Ves.^179 ; 

10 R. R. 77, 11. 8. P., Jones v. Jones, id. 186. 

On an agreeineiit for a lease, “with all usual 
and reasonable covenants,” a covenant not to- 
under-lease or assign is implied, where the custom 
of the place is not'generally against it. Folhing- 
ham V. Croft, 3 Anstr. 700 ; 4.R. R. 844.. 

Under an agreement for a lease, “with usual 
covenants,” the lessor is not entitled to a cove- 
nant against assigning or under-letting without 
licence. Broivne v. Bahan, 15 Yes. 528. 

A., before his bankruptcy, agrees to take a lease 
of a cotton mill, and enters into possession. 
After his bankruptcy, one of his assignees takes, 
possession, and agrees to accept the lease, a draft 
of which was sent to the assignees, containing 
covenants personally binding on them, and one 
in particular, to prevent them from assigning 
without the licence of the lessor: — Held, that 
the assignees were not bound to accept of such 
a lease rand even if they were, that the Court of 
Review had no jurisdiction to compel a specific 
performance of the agreement. Zacas, ZJjejmrte, 

3 Deac. & C. 144 ; TiMont. & Ayr. 93 ; 3 L. J., 
Bk. 66. 

A. granted B. a lease containing a covenant 
against assignment. A. afterwards agreed to 
cancel the lease, and to grant B. a much more 
beiieftcial one, “ as a reward for the great 
improvement he had made in the estate, ancl 
as an encouragement for his general industry,” 

A. died before executing the second lease, ancl 

B. filed a bill for specific performance against t 
his representatives. A compromise was effected 
for granting a lease for a reduced term, “the 
lease to contain all covenants usual and ordi- 
nary in farming leases.” It was insisted by 
the" tenant, that under the compromise there 
sliould he no restriction against assignment - 
He.hl, that the master, in settling the lease, 
was to have rcgar<l to the original lease, and 
to the custom as to farming leases, if any. Belt 
V. Barehard. 16 Beav. 8 ; 21 L. J., Ch. 411. 

A. agrees for a lease of certain lands for three 


f 

» 
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lives. The lease is prepared according to the Upon a negotiation between A. and B. for the. 
agreement, except the inserting a clause to grant of a lease, B., the proposed lessee, informed • 
restrain the tenant from alienation, without the the agent of A. that he wanted the premises for 
consent of the landlord; this clause being no the purpose of carrying on therein the business 
part of the agreement, the landlord is bound to of a retailer of beer, and inquired whether there 
execute a lease without it. Blaelier y. blathers ^ was anything in the original lease to restrain 
6 Bro. P. C. 33 d. the tenant from carrying on such business thereiii, 

A contract to grant a lease, with common and to which inquiry the agent, being ignorant of 
usual' covenants, does not comprise a covenant the contents of the lease, but knowing that such 
not to assign without a licence. llenderHon v. trade had been carried on upon the premises for 
3 Bro. C. C. 632. some years, replied that there was nothing, so 

A purchaser objected to complete the purchase far as he knew, to prevent the tenant fipm 
of a term in leasehold premises upon the ground carrying on the proposed trade. B. therefore 
that the lease contained a covenant which had consented to take a lease, and a memorandum 
not been disclosed to him, that the lessee was to the following effect was drawn up and signed, 
not to assign or part with possession of the by the parties : — “Lease, twenty-one years from 
premises without the consent of the lessor, such Ladj^-day, 1853. Lease and counterpart to con- 
consent not to be unreasonably withheld : — tain all usual and proper covenants, and particu- 
Held, that this was not a “ usual covenant,” and laiiy those contained in the lease under which 
that the purchaser was entitled to repudiate his the premises are held, so that the same in no 
contract. IBm/i) shire y. ir/crZfP//.*? (7 Ch. B. 55.5) way restricts the trade of a retailer of beer, 
followed. Bishop v. Taylor^ 60 L. J., Q. B. 556 ; Lessee nob to require production of the lessor’s- 
64 L. T. 529 ; 39 W. B. 542 ; 55 J. P. 695. title” : — Held, that A. duly performed his con- 

An agreement for the lease of a public-house, tract by being ready to grant a lease without a 
provided for a term of three jmars, with an option covenant to restrict the lessee from using the 
to renew for another seven years, but contained premises as a beershop, notwithstanding that 
no reference as to the covenants to be inserted there was such restrictive words in the lease 
in the lease. The lessor insisted upon covenants under which he himself held, Ilayioard v. 
by the lessee: (1) To reside on the premises Parke, 16 G. B. 295; 24 L. J., C. P. 217 ; 1 
and personally conduct the business ; (2) Not to Jiir. (N.s.) 781. 
assign without consent ; and that the proviso for 

re-entry should extend to the breach of any Not to convert House into a School.] — Where 
covenant. The lessee objected that these were in an agreement for the lease of a house to be- 
not “ usual” clauses : — Held, that covenants 1 and granted by the defendant to the plaintiff it was 
2 could not be insisted upon as usual covenants : stipulated that the lease should contain the- 
and, on this point, the fact that the subject- usual covenants between landlord and tenant, 
matter of the lease was a public-house made no and that the house should not be converted into- 
difference, and that the proviso for re-entry mnst a school, it is immaterial whether the plaintiff 
be limited to the case of nonpayment of rent, had or bad not notice that the defendant derived 
Henderson v. Hay (3 Bro. C. C. 632) followed, his title under a lease from another person 
Lander and, Bayley\^ Contraet. In re, 61 L. J.. because tiie agreement amounts to a representa- 
Ch. 707 ; [1892] 3 Ch. 41 ; 67 'l.. T. 521. tion on the part of the defendant that he was 

at liberty to grant a lease conformably to the-. 

Proper Clauses.^’] — By an agreement in terms of the agreement. Van v. Corpe, supra. 

writing (contained in two letters) the tlefendant 

agreed to grant to the plaintiff, a brewer, a lease To Carry on Particular Trade.] — A. agreed to* 
of a public-house for a certain term, at a certain let, and B. to take, a piece of land, with liberty 
rent, “ a proper lease to be drawn up with to build thereon such warehouses, glasshouses^ 
all proper clauses, and approved of by ” the kilns, houses for workmen, and erections neces- 
defendant and his solicitor. Afterwards the sary for carrying on the business of a glass 
defendant refused to grant a lease unless it con- manufactory, as he should think tit, for sixty- 
tained a clause against underletting. In an one years, at a certain rent ; and B. agreed to 
action to enforce specific performance of the pay the rent, to build in a substantial manner,, 
agreement .-—Held, that the clause was not a anti not to use the premises for any other purpose- 
“ proper clause ” ; that the defendiiiit was bound than a glass manufactory during the temi. A 
to grant a lease without putting in any such lease and counterpart to be executed in con- 
clanse ; and specific performance decreed. " Badle formity v\ ith the agreement, in which should be 

V. Addison, 52 L. J., Ch. 80 ; 47 L. T. 533 ; 31 inserted all usual covenants Held, that this. 

W. R. 320. agreement did not warrant the insertion in the 

lease of an affirmative covenant by the lessee 
lu Restraint of Trade.] — Covenants in restraint that he would carry on the business of a glass 
of trade in a trading locality are not considered manufactory on the premises during the term, 
usual covenants. Wilhraliam v. Liresey, 18 Doe d. Bute (^Marpuis') v. Guest, \o M. & . 

• Beav. 206; 2 W. R. 281. ^ 160. 

If an aereeraent for a lease contains no stipu- 
lation as do covenants, the party agreeing to To Pay Fines.]— -Under a power to make 
take the lease has a right to a lease containing leases for years, determinable on lives, of pre-' 
only usual covenants, and a restriction against mises usually so leased, reserving the usual rents 
particular trades, not being a usual covenant, and hcriots, and so as there shoald be contained 
cannot be in traduced into the lease. Propert v. usual and reasonable covenants, a lease was- 
Parker, 3 Mylne k. K. 280. granted in 1831, This lease contained a covenant 

The usual covenants between landlord and to do suit and service at the courts of the manor 
tenant will not extend to covenants in restraint of W., but no covenant to pay fines. In what 
of trade. Van v. Corpe, 3 MyL k K. 269 ; 6 was taken as the pattern lease, executed in 1749,- 
L. J., Ch. 208 ; 1 Jnr. 101, 149. there was a covenant to pay fines, as well as to 
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do suit and service. It appeared, that, from a B. & Aid. 266 ; 23 K. R. 268. S. 'Athol '7, Mld, 
date prior to 1749, there had been no courts li^ R. 3 Ch. 3 

baron or customary courts held for the manor, _ 

and no evidence was t^iven of the existence of to Assign,] — A covenant that the lessor, 

any freehold or copyhold tenants Held, that Ws executors or administrators, will not assign 
the covenant to pay fines was not a usual or bind the assignees. Doe d. Cheere 'v. 

reasonable covenant, ■ the omission of which 5 Taunt. 795 ; I Marsh. 359 • 15 R. R. 

avoided the lease. I)oe d. Egremorit (^EarT) v. 

IFiZZ'/V/m, 11 Q. B. 688 ; 17' li. J.. Q, B. 154; A covenant, in an indenture of lease by which 
12 Jur. 455. ^ tliG lessees for themselves, their heirs, executors, 

administrators and assigns, covenanted that they, 
Proviso for Ee-entry.]— Hnder an executory theirexecutora administrators and assigns, would 
agreement to grant a lease of an hotel, with assign, underlet or otherwise part with the 
general and usual covenants :--Held, under the of the demised premises without first 

circumstances, that the lease ought to contain a consent in writing of the lessor, is 

power of re-entry on the lessee’s becoming bank- ^ which touches and concerns the land, 

rupt or taking the benefit of the Insolvent ^ the lessor 

Debtors Act. Haines v. Burnett, 27 Beav. 500 ; assignee of the lessee^for the breach of 


29 L. J.. Ch. 289 ; 5 Jur Cks.')1279 • 1 L T IS • 9 .B. & S. 740 ; 37 L. J., 

8 W. R. 130. , i i.. i. ib , 231 ; l. R. 3 Q. B. 739 ; 19 L. T. 238 : 16 

Under an agreement for a lease to contain all ?* S' 

usual and customary mining clauses,” the land- ^ rp ^'i'4 ^ ’o -J/ , > 'xy • 

lord is not entitled to have inserted in the lease ] AL '' ' 

a proviso for re-entry on breach of any of the 


covenants by the lessee, or otherwise than on 
nonpayment of rent. JBdqUnson v. Crowe, 
44 L. J., Ch. 680 ; L. R. 10 Ch. 622 ; 33 L. T. 
388 ; 23 W. R. 885. 

Senibie. that the rule is not limited to mining 
leas(‘s. Ih. 


than on , Of Indemnity.]— A covenant by the lessee 
T '''dll the lessor, his heirs and assigns, to indemnify 
53 Jj. 1. the overseers for the time being of the parish in 
. . which the premises demised were situated from 
0 mining ^11 costs and charges by reason of the lessee’s 
. taking an apprentice or a servant, who should 


r%wi..Y. r,r, - ^ e 1 X ^ itppitiiuicc or a servant, wno snouid 

Lnlti an a^^ieemcnt for a lease to contain : thereby gain a settlement within or become 
^nr!„t'l-! landlord is i chargeable to, the parish, w an express covenant 

xr S' o!™t i - "-ith the w 


proviso fill' re-entry upon breach of any of the 
covenants by the lessee or otherwise than on 
noiijjayment of i-ent. Jlodf/hinson v. Crowe 
(U R. 10 Ch. 622) is not affected by s. 14 of the 


Wahh T. Ftmell, 3 M. & P. 455 ; 6 Bing. 163 ; 
7 L. J. (o.S.) C. P. 261. 


(b. K. 10 Ch. ()22j is not fiffected by s. 14 of the In Mortgage— To determine Term.]— A mort- 
Cunveyaiicmg Act, 1881. gagee died seised of the residue of a mortgage 

4aCh. B. 476; 63 L. T. term, subject to a proviso that in case ^the 

A Hovei. of I e-entry in a lease, if the lessee strators or assigns, a certain sum on a given day, 
and his assigns become bankrupt, or make a the term should determine ; the mortgagee 


A power of re-entry in a lease, if the lessee ! strators 


37 LT 56" 06 w ? toi as the covenant with the 'mort- 

i u i. h. *.{)!— C. A. gagee was collateral, and did not run with the 

. _ . land, and because it was broken in his lifetime. 

Mowing Meadow Land,]— In a lease of a farm Ckmham v. BuHt, 2 Moore, 164 ; 8 Taunt. 230, 
a Covenant, not to mow meadow land more than -j 

once a year is not an unusual covenant, so as to Rent.] — ^"Where B., being seised in fee, 

excuse an intended assignee from accepting the the defendant and J., their heirs 

title. IK ^ and assigns, to the use that B., his heirs and 

assigns, ruight take to his use a rent certain, to 
To Indemnify. j—For indemnitv against nav- the premises, and subject to 

ment of rent and performance of covenants n the (iefendant, his heirs 

usual covenant. Bln/ne.s‘ v. 1 Yes A b’ 8 : nnd the defendant covenanted with 

b., his heirs and assigns, to pay to him. his heirs 

and assigns, the rent; and to build, within one 

2. That Run with thf T or niore messuages on the premises, for 

^A 1 I.L.N WIHI IHI. Laj,d. better secu,-,i,g the rent ; and B., within one veixr, 

To Insure.]— A covenant to insure premises 

against fire, which nrp 4i.:; “T^^td, that covenant would not lie bv thn 


To Supply Water, 

the lessor, to sunnlv 


Braoe/i, 5 M. <k 8. 41 1 ; 17 R. R. 873. ‘ ' ‘ 

t , . ^ testator, being sei.sed in fee of l-nitk riTiO 


; and tliat he, his heirs 
t to the lessor’s mill by 
corn as grew upon the 
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demised land : the testator afterwards devised 
the mill, and also the reversion of the land, to 
the same person, who became seised upon the 
death of the devisor. During the demise of the 
land, the lessee died intestate, and his wife took 
out administration of his estate and effects. An 
action being brought, assigning for a breach a 
neglect to grind corn at" the mill during the 
lifetime of the lessee, and also since his death : 
— Held, that the reservation of the suit to the 
mill was in the nature of a rent, and that the 
covenant to render it ran with the land, whilst 
the ownership of the land and the mill remained 
in the same person, and entitled the latter to 
maintain an action at common law upon it 
against the personal representative of the lessee. 
Vy'vyan v. ArtJiur, 2 D. & B. 670 ; 1 B. & C. 410 ; 
1 L. J. (o.s.) K. B. 138 ; 25 E. R. 437. 

To Pay at Valuation at Termination of 
Tenancy.]— By a deed dated March 1st, 1832, 
the defendant leased a farm for fourteen years, 
the lease contained a proviso for re-entry by the 
lessor if the lessees should assign without his 
licence and a covenant by the lessees not to 
assign ; also a covenant by the lessor at the 
expiration of the demise to pay for certain 
things at a valuation. After the expiration of 
the term the lessees continued to occupy the 
farm as tenants from year to year on the terms 
of the lease. In 1864, they by deed assigned 
their interest in the farm, with their farming 
stock and valuations, to the plaintiff, in order to 
raise a sum of money to be paid to their creditors 
under a composition deed executed at the same 
time. The plaintiff entered into occupation of 
the farm, but never paid rent. On the 18th 
March the defendant, having no knowledge of 
the assignment, gave the lessees notice to quit, 
and the plaintiff, as assignee, gave him a similar 
notice : — Held, that the plaintiff could not main- 
tain , an action against the defendant on the 
covenant for a valuation. Per Mellor and 
Lush, JJ., on the ground that there was no 
new contract between the plaintiff and defen- 
dant, and that the right of action did not pass 
from the lessees to the plaintiff by the assignment 
of the tenancy created bj^ parol between the 
lessor and lessees. Per Shee, J., on the ground 
that the lessees, having no right to assign without 
the licence of the lessor, could not transfer any 
interest to the plaintiff. Elliott v. JoUnson. 8 
B. & S. 38 ; 36 L. J., Q. B. 41 ; L. B. 2 Q. B. 120 ; 
15 W. B. 253. 

Incoming and Outgoing Tenant — Valua- 
tion of Tenant’s Crops, &c.] — An owner in fee 
•demised a farm for seven years, and agreed at 
the expiration of the term to })ay for the tenant’s 
})i’operty in and upon the farm at a valuation. 
He (le vised the lands to trustees for a term of 
1,000 years upon trust to raise money in aid of 
his personal estate for payment of debts, funeral 
aiul testamentary expenses, and legacies, and 
subject thereto to the plaintiff for life, with 
•divei’S remainders over. On the testator’s death 
the ])laintiff took possession. On the expiration 
•of the term a new tenant could not bo found. 
The plaintiff paid the outgoing tenant for his 
property in the farm, and claimed to be re])aid the 
.amount out of the testator’s estate: — Held, that 
the liability to pay the outgoing tenant was a 
liability attaching to the land, and that the land- 
lord for the time being was the person primarily 
liable ; that the plaintiff, being in receipt of the 


rents and profits, was the landlord of the term , 
and not the trustees ; that he therefore was the 
person primarily liable, and had no claim to 
be repaid wholly or in part either, out of the 
testator’s estate or by the persons entitled in 
remainder. Mamel Y.Mnio% 62 L. J., Gh. 357 ; 
22 Ch. D. 769 ; 48 L. T. 654 ; 31 W. R. 325—0. A. 

By, an instrument of demise, after a covenant 
for payment of rent by the tenant, it was agreed, 
“ that in case the tenant should duly observe and 
perform the several covenants and agreements 
thereinbefore contained on his part and behalf,” 
and should peaceably quit the farm in pursuance 
of notice to do so, he should be entitled to away- 
going crop, to be taken from lands in seed or 
turnips the previous summer, such crop being to 
be left for the landlord, or his incoming tenant, 
at a valuation to be made by arbitrators or an 
umpire : — Held, that this clause did not give the 
tenant the right of possession of the land to the 
exclusion of the landlord, after the determina- 
tion of the year’s tenancy, but at most only a 
right to goon the land to improve the crop ; and 
that the landlord might maintain trespass quare 
clausum fregit, for taking possession of the crop, 
and hindering him from having the use and 
occupation of Hie land, after the year was expired, 
StrUMand v. Maxwell^ 2 C. & M. 539 : 4 Tyr. 
346 ; 3 L. J., Ex. 161. 

Custom of the Country as to Tillages.] — 

Prima facie the landlord is the person liable to 
the outgoing tenant, at the expiration of his 
tenancy, for the seeds, tillages, &c., properly 
bestowed by him upon a farm. Although, there- 
fore, the ordinary practice (to avoid circuity) is, 
for the incoming tenant to pay the outgoing 
tenant for the seeds, tillages, Ac., upon a valua- 
tion made between them ; yet a custom or* usage 
that^ the outgoing tenant shall look to the in- 
coming tenant for payment, to the exclusion of 
the landlord’s liability, cannot be supported in 
law, as being unreasonable, uncertain and pre- 
judicial to the interests both of landlords and 
tenants. BradEuvny, Foley, 47 L. J., 0. P. 331 ; 

3 C. P. D. 129 ; 38 L. T. 421 26 W. B. 423. 

To pay Interest ou Incoming Valuation- 
Duty on Quitting.] — An agreement was entered 
into by a tenant under a lease to pay interest at 
5 per cent, on the amount of his ineoming 
valuation, and “ upon quitting to leave a valua- 
tion of tenant rights equal in value, and of the 
same nature and kind ” : — Held, not to create a 
personal debt to the lessor, but to enure for the 
benefit of a subsequent landlord. Waqstalfy. 
Clinton^ 1 Cab. k E. 45. 

Eor Compensation.]-— Three licencees of a right 
to^ dig minerals, jointly and severally covenanted 
with the grantor of the licence to pay him com- 
pensation for injury to surface. Two of them 
assigned their right under the licence Held, 
that the covenant ran with the land, so as to 
bind the assignee, and that the covenant of the 
three licencees being joint and several, the 
grantor was entitled to recover the whole com- 
pensation from the assignee of two of them. 
Xorml V. Paitooe, 10 Jm\ (n.s.) 792 ; 10 L. T 
809 ; 12 W. B. 973. 

To Pay for Improvements,] — By a lease some 
print works, and certain articles, matters and 
things on the premises were demised, with power 
to the tenant to replace any of the articles, 
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mattersi and things when worn out, and to add 
new ones, and to add imjirovements on the pi’e- 
miscs ; and it was coTenahted, that at the end of 
the term a Yaluatioii of the articles, matters and 
t hings, and of the improveinents, should be made, 
and if they exceeded a certain sum the landlord 
should pay the tenant the diiference : — Held, in 
an action d)y the tenant against the executor of 
the landlord to recover the excess, that as this 
was a covenant relating to chattels it did not 
run with the reversion, and that the executor 
was only liable on it in his representative 
character ; and that as it appeared on the record 
that he was executor, the judgment should be 
that the plaintiff do recover the debt and costs 
de bonis testatoris, if the defendant have so 
much ; and if not, then as to the costs de bonis 
propriis. Gartim v. Greff 3 B. & S. 90 ; B1 
L. J., Q. B. 302 ; 6 L. T. im ; lOW, R. 713— 
Ex. Ch. 

To Pay for Trees planted by Tenant.] — The 

assignee of a lease is not liable to the original 
lessor, for a breach of a covenant not running 
with the land, unless he is expressly named in 
the lease as a covenantor. Grey v. Cuthherfsofi, 
2 Cliit. 482 ; 4 Dough 3.51. 

A covenant by the lessee, for himself, his execu- 
tors and administrators, to pay to the lessor the 
amount of fruit trees, to be planted by the lessee, 
according t(» an a|)praisement to be made by two 
persons, one to be chosen by each of the parties, 
does not run with the land, and the assignee is 
not bound. 1 h. 

A covenant by the lessor to [)ay for all trees 
planted bv the lessee does not rim with the land. 
Ih. 

Covenant to pay Collateral Sum of Money.] 

—By an imderiease, dated in 18d9, A. demised j 
the Y. premises, comprised in two original leases, ! 
dated in 1848 and 1863, save and except such 
j)arts of the premises (Z.) comprised in the 
lease of 1848 as were comprised in an under- 
lease, dated in 1867, to B. for the residues of the 
original terms except the last day of each. The 
imilerlease to B. of 1869 contained a covenant 
by B. for hintself, bis assigns, &c., that be would 
during the terms gmiited, pay all future rates, 
taxes, &c., payable in respect of the Y. premises, 
and alsc) would, during the said term, pay all 
such sums (not exceeding 100?. in any one year) 
as should for the time being be payable by the 
lessor, his assigns, &:c., on account of the like 
rates, taxes, Ac., in respect of the Z. premises. 
T’he Y. jiremises were subsequently assigned to 
C'. foi‘ the residue of the terms : — Held, that the 
covenant:, as to ta.xGS, Ac., in respect of the Z. 
premises, was a covenant to pay a collateral sum 
of money, and did not run with the land, and, 
therefore, that C. was not liable. Goiver v’ 
PmtmaMer- General, 57 L. T. 527. 

To Yield up in Repair.]— A covenant to yield 
up in repair at the end (tf a term runs with the 
iaiul, and binds an a.'siij:nee, tlioiurh not named. 
Martyn v. Glue, 18 Q. B.661 ; 22 B. J., Q. B. 147. 

A declaration alleged tnat F., being seised in 
fee of an estate, by deed granted to the defendant 
licence to dig, work and search for China clay, 
and to raise, get and disfmsc of the same to his 
own use, to Imld and exerci.se the liberties for 
the term of twenty-one years ; and the defendant 
covenanted with F. and his assigns that he w'ould 
pay com{)ensation to F. and his assigns, and his 


lessees and tenants, for all inclosed lands which 
he might injure ; the amount of such compensa- 
tion to be ascertained, in case of difference, by 
two arbitrators, one to be appointed by the defen- 
dant and the other by F. and his assigns, and 
also that the defendant or his assigns, would 
deliver up the works in repair at the expiration 
of the term. That after executing the deed F, 
conveyed all his estate to the plaintiff ; and it 
alleged, as breaches, first, that though, after the 
assignment to the plaintiff, the defendant injured 
certain inclosed lands, and that though the 
! plaintiff appointed an arbitrator, yet the defen- 
dant refused to do so ; and, secondly, that the 
defendant, at the expiration of the term, did not 
deliver up the works in repair Held, that 
the covenant to deliver up the works in repair 
ran with the interest of the owner of the fee 
expectant upon the determination of the term in 
the incorporeal right to entei’ and take the clay, 
and that therefore the plaintiff, the alienee of the 
land, could sue upon it. MaHyn v. Williams, 1 
H. A K 817 ; 26 L. J., Ex. 117 ; 5 W. E. 351. 

A first count was iqion a covenant in a lease 
that the lessees and their assigns would maintain 
and keep in rei:)air the forge and buildings 
demised and all buildings which should be erected 
during the demise, and all additions and improve- 
ments thereto, and would maintain and keep in 
good working order the fixtures, steam-engines, 
tools, utensils and other articles demised, and also 
which might during the demise be brought or set 
up on the premises, and would replace and make 
good all such fixtures, engines, tools, utensils and 
other articles as should be broken or worn out. 
The second count was upon a covenant that 
neither the lessees nor their assigns would assign 
or ])art with the possession of the demised pre- 
mises without the consent in writing of the lessor : 
— Held, first, that so much of the covenant in the 
first count stated as related to buildings and to 
machinery, tools and utensils, which were tenant’s, 
fixtures, ran with the land. Williams v. Earley. 
9 B. A S. 740 ; 37 L. J., Q. B. 231 ; L. E. 3 Q. B*. 
739 ; 19 L. T. 238 ; 16 VV. E. 1041. 

Held, secondly, that so much of it as related to 
tools and utensils, which were not fixtures, did 
not run with the land. II). 

As to Tithes.] — A lessee of tithes covenanted 
for himself and his assigns that he would not let 
any of the farmers in the parish have any part of 
the tithes. This covenant runs with the tithes, and 
binds the assignee. Bally v. Wells, 3 Wils. 25. 

To Beside.] — A covenant in a lease, that the 
lessee, his executors and administrators, shall 
constantly reside upon the demised premises, 
during the demise, is binding on the assignee of 
the lease, though not named. Tatem v. Cliaplm. 
2 H. Bl. 133 ; 3 E. E. 360. 

To Endeavour to procure Benewal of Letters- 
patent.] — A covenant in a lease by the lessor, 
being the grantee of the land under leUers-patent, 
that he will use his best endeavours to procure a 
renewal ot the lettcrs-])atent, is a covenant which 
runs with the land. Sampson v. Clayton, 4 Bing. 
(N.C.) 758 ; 6 Scott, 469 ; 1 Arn. 299, 

To Use as Dwelling-house.] — A covenant in 
a lease to use a house as a private dwelling-house 
only runs with the land, though the word 
“assigns” is not used. Wmtimson.w Rogers, 10 
Jur. (N.S.) 5 J 9 L. T. 434 ; 12 W. R. 119.* 
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Covenant to Eepair and Maintain Eoad,] — 

The doctrine ill Tnlh v. MoAiy (2 Ph. 774) is 
limited to restrictive stipulations, and will not 
be extended so as to bind in equity a purchaser 
taking with notice of a covenant to expend money 
on. repairs or otherwise which does not run with 
the land at law. Semble, that the burden of a 
covenant (not involving a grant) never runs with 
the land at law, except as between landlord and 
tenant. Cooke v. Chileott (3 Ch. D. 694) overruled 
on this point. MorUmd v. Cook (L. E. 6 Eq. 252) 
explained. Holmes v. Buckley (1 Eq. C. Ab. 27) 
discussed, Austerkcrry v. Oldham Corpomtum^ 
29 Gh. D. 750 ; 53 L. T. 543 ; 33 W. E, 807 ; 49 
J. P. 532 — C. A. 

A. by deed conveyed for value to trustees in 
fee a piece of land as part of the site of a road 
intended to be made and maintained by the 
trustees under the provisions of a contempora- 
neous trust deed (being a deed of settlement for 
the benefit as a joint stock comjiany established 
to raise the necessary caintal for making the 
road) ; and in the conveyance the trustees cove- 
nanted with A., his heirs and assigns, that they, 
the trustees, their heirs and assigns, would make 
the road and at all times keep it in repair, and 
allow the use of it by the public subject to tolls. 
The piece of land so conveyed was bounded on 
both sides by other lands belonging to A. The 
trustees duly made the road, which afforded the 
necessary access to A.’s adjoining lands. A. 
afterwards sold his adjoining lands to the plain- 
tiff, and the trustees sold the road to the defen- 
dant, both parties taking with notice of the 
covenant to repair : — Held, that the plaintiff 
could not enforce the covenant against the 
defendants. Ih. 

Consideration of the circumstances under 
which a covenant will be held to touch or con- 
cern the land of the covenantee so that the 
benefit njay run with the land. Ih. 

lease of Public House— -Act affecting licence.] 

— The lessee of a public-house covenanted with the 
lessor to keep the premises open at all proper and 
legal hours, and conduct and manage the business 
of a beerhouse-keeper in such proper and orderly 
manner as to afford no ground or pretext whatever 
whereby the licence should be, or should be in 
danger of being, suspended, discontinued or for- 
feited. There was a proviso for re-entry in case 
of breach of covenant. A person, in occupation 
of the premises with the lessee’s permission was 
convicted of selling drink within prohibited hours. 
The conviction was not indorsed on the licence, 
and the licence was transferred after the convic- 
tion. In an action by an assignee of the rever- 
sion to recover possession : — Held, that the 
covenant run with the land, but that the licence 
had not been put in danger by the conviction, 
and that, if it had been, the case was one in 
which the lessee would have been entitled to 
relief under s. 14 of the Conveyancinrr Act, 1881. 
Fleetwood v. Hull, 58 L. J., Q. B. 341; 23 
Q. B. I). 35 ; 60 L. T. 790 ; 37 W. E. 714 ; 54 
J. P. 229. See also Cleyg v. Hands, post, col. 
1230. 

Giving Eight to Distrain,] — A proviso in a 
IcEisc of a seam of coal under lands empowered 
tlie lessor to distrain torrent thci chattels, effects, 
goods, <kc., employed ujjon or under the lands, in 
connection with the working of the coal, as well 
within the limits of the lands as ‘also in, under 
or about any other lands in which there should 


be any pits or openings, through which the coal 
demised should be for the time being in course of 
working by the lessees, their executors, adminis- 
trators and assigns, and for that purpose to enter 
into and upon such other lands Held, that 
such a proviso or covenant could not attach to 
land in which the lessor had no interest, and 
that he could not by virtue of it distrain on any 
“ such other lands ” after an assignment of the 
lessees’ interest therein. Daniel v. Stepney, 
41 L. J., Ex. 208 ; L. E. 7 Ex. 327 ; 27 L. T. 380 ; 
21 W. E. 17. See S. C., m Ex. Ch., L. E. 9 Ex. 
185 ; 22 W. E. 662. 

Hot to Hire Workpeople outside the Parish.] 

In a lease of ground, with liberty to make a 
watercourse and erect a mill, the lessee cove- 
nanted for himself, his executors, administrators 
and assigns not to hire persons to work in the 
mill who were settled in' other parishes, without 
a parish certificate : — Held, that this covenant 
did not run with the land, nor bind the assignee 
of the lessee. Conqleton Covporation v. Pattison, 
10 East, 130. 

To Erect Buildings.] — By a deed B., a lessee 
for himself, his executors, administrators and 
assigns, covenanted with the lessor to build four 
messuages on the land within a specified time 
from the date of the demise, and to pay rent ; 
and there was a clause for re-entry on nonper- 
formance of this or certain other covenants. By 
a subsequent deed B. demised to A. (the houses 
not having been built), and covenanted with A. 
that B,, his heirs, executors or administrators 
(not adding assigns), would pay the rent reserved 
by the former deed, and Y)erform or effectually 
indemnify A. from and against all the covenants 
therein contained on the lessees’ or assignees’ 
part to be performed. B. afterwards assigned 
to G. : — Held, that the covenant to A. was not 
such a covenant as Avould pass with the reversion 
of the land, and bind assignees not named ; and 
therefore that A. could not recover against 0. 
for not building a wall, or idemnifying A. against 
eviction for breach of the covenant to build. 
Donqhty v. Bowman, 11 Q. B. 444; 17 L. J., 
Q. B. lil ; 12 Jur. 182— Ex. Gh. 

In a lease from B. to A. of an undivided third 
part of a mine, A. covenanted with B., G. and 
D., the other owners of the mine, to erect a 
smelting mill on a waste not demised, and not 
shewn to belong to B.. or to B., G. and D. : — ^ 
Held, that such covenant ran with the land, 
inasmuch as it affected the mode of enjoying 
the demised premises ; and passed to the assignee 
of the reversion of B.’s share of the mine. Samp- 
son V. Easterhy, 4 M. & Ey. 422 ; 9 B. & C. 505 ; 
5 L. J. (o.s.) K. B. 291. Affirmed, C. noni, 
Easterhy v. Sampson, 6 Bing. 644 ; 4 M. &: P. 
601 ; 1 C. & J. 105. 

To continue Channel of Eiver.] — Where a 
declaration in an action of covenant by the 
reversioner against A., the assignee of a lease for 
years (granting licence to B, to continue a 
channel open through the bank of a navigable 
river, upon certain conditions), imported that the 
grantors had absolute possession of the channel, 
and full power to grant the use of it to B. ; and 
it appeared by the indenture that they were 
described merely as the persons “ who had the 
greatest proportion or share in the profits of the 
river ; and that they, by virtue of all or any 
powers and authorities vesting in or enabling 
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them, granted the licence to B., his executors, 
administrators and assigns ” Held, that the 
grantors had no authority to grant such an here- 
ditament, within the meaning of the 32 Hen, 8, 
c. 31, as would bind the assignee of the grantee. 
Port more (Pari) y. Ihtmi, 3 D. & E. 145 ; 1 
B. & C. 694 ; 1 L. J, (O.S.) K. B. 196, 

Covenants as to Game.] — lease contained a 
proviso for re-entry if the lessee, his executors, 
administrators or assigns, or any tenant, under- 
tenant or occupier of the demised premises 
should be convicted of any offence against the 
game laws. The occupier under the lessee was 
convicted of shooting without a licence, not 
upon the demised premises, and the assignee of 
the reversion brought ejectment : — Held, that he 
could not recover the premises under the proviso 
for re-entry. Stevens v. Cop})^ 38 L. J., Ex. 31 ; 
L. R. 4 Ex. 20 ; 19 L. T. 454 ; 17 W. E. 166. 

Held (per Martin, Channell and Cleasby, BB.), 
that the condition did not touch or concern the 
land demised so as to run with the reversion. Ih. 

C. granted and demised the exclusive right 
«and licence to take and kill game on laml, with 
the use of a cottage, to the defendant for a 
term ; and the defendant covenanted to leave 
the land at the end of the term as well stocked 
with game as at the time of tlie demise. C. 
assigned his reversion in the land and heredita- 
ments to the plaintiffs ; and they brought an 
action, at the end of the term, against the defen- 
dant for a breach of his covenant : — Held, that 
the demise wars not a mere licence, but the grant 
of an incorporeal hereditament ; that the cove- 
nant touched the hereditament demised, and by 
virtue (tf 32 Hen. 8, c. 34, the assignees of the 
reversion could sue upon it. Hoopers. Clnrh, 
8 Ik 8. 150 ; 36 L. J., Q. B. 79 ; L. R. 2 Q. B. 
200 ; 16 L. T. 152 ; 15 W. R. 347. 

See also cases under Game. 

In Restraint of Trade.] — A demise of premises 
for the purpose of being used as a beersho[) and 
public-house contained a covenant by the lessor, 
ftU' himself and his assigns, not to build, erect 
or kee[), or be interested or concerned in build- 
ing, ei’eeting or keeping, any house for the sale 
of spirits or beer within half a mile of the 
premises : — Held, that the covenant did not run 
witli tlie land, and could not therefore he sued 
upon by an assignee of the lease. Thomas v. 
Haiprard, 38 L. J., Ex. 175; L. E. 4 Ex. 311 : 
2U L. T. 814. 

In Equity.]— The owner of a freehold 

house hadcnteretl into a covenant with the plain- 
titf, who was a previous owntu*, that the building 
should not be useil as a beershop. The house 
wns afterwards let to a tenant from year to year, 
witliout express notice of the covenant ; — Held, 
that, although the covenant might not at law 
run with the land, he w’ns bound by it in ecuiity. 
Wilson V. Tfart, 35 L. Ch. 569 ; L. E, I cli. 
46.3 ; 12 Jur. (x.s.) 460: 14 L. 3’. 499 ; 14 W. E. 
748. 8. I*., Field en v. Slater, 38 L. J., Ch. 379 ; 
L. E. 7 Kq. 523 : 20 L. T. 1 12 ; 17 W. E, 485. 

A covenant by a purcliaserof land, not naming’ 
his assigns, that no building erect od on the land 
shall }h‘ used us a beershop does not run with 
the land. Ih. 

Mutual Covenants between Adjoining Land- 
owners.]— Where there are mutual covenants by 
owners of land, their heirs and assigns, with the 


owners of adjoining land, their heirs and assigns, 
to comply with certain stipulations, the subse- 
quent lessee of one of the owmers is entitled to 
the benefit of the covenants as an assign, and 
can sue to restrain a breach. Tmte v. Gosling, 48 
L. J., Gh. 397 ; 11 Ch. D. 273 ; 40 L. T. 25l'; 27 
W. R. 394, 

Effect of Underletting whole Term,] — If the 

whole of a term is made over by the lessee, 
although ill the deed he reserves the rent and a 
powrer of entry for nonpayment to himself, and 
not to the original lessor, and although he intro- 
duces new covenants, the person to w^’hom it is 
made over may sue the original lessor or his 
assignees of the reversion, or be sued by them, 
as assignee of the term, on the respective cove- 
nants in the original lease. Palmer v. Fdioards, 
1 Dough 187, n. 

Covenant relating to Land— On whom Bind- 
ing.] — A covenant relating to but not running 
with land is binding on an assign with notice. 
Laher v. Pennds, 47 L. J., Ch. 174 ; 7 Ch. D. 227 ; 
37 L. T. 827 ; 26 W. E. 167. 

Action by one Tenant in Common — Severance 
of Reversion after Demise.] — One tenant in 
common of a reversion is entitled to maintain an 
action for injury to the reversion without joining 
his co-tenants as plaintiffs. An action may be 
maintained by one tenant in common of a 
reversion for breach of a covenant running with 
the land, without joinder of his co-tenants in 
cornmon as plaintiff's, wiiere the severance of the 
reversion takes place after the demise. Roherts 
V. Holland, 62 L. J., Q. B. 621 ; [1893] 1 Q. B. 
665 ; 5 E. 370 ; 41 W. R. 494. 

Evidence as to.] — In an action on a covenant 
wiiich runs with the land, evidence that the 
defendant is in as heir will support a declaration 
charging him as assignee. Derisley v. Custanee, 
4 Term Eep. 75. 

Scots Law — Covenant in Feu Charter against 
Trade of Publican,] — See Zetland (Earl) v. 
Hislop, post, col. 1225. 


3. To Repair. 
a. The Covenant, 

i. Ohrigations tinder. 

Generally.] — ^Ori a covenant in a lease of a 
farm and cottages, to keep and uphold and 
maintain the premises in good repair, the lessee 
or assignee is bound to keep up the cottages in 
situ, and to repair them if ruinous, or so as to 
replace them, as nearly as might be, in the 
position in wiiich they were wiieii demised, and 
is liable, having pulled them down, for their 
value as they stood, without reference to the 
result of their removal as regards the' general 
inqn’ovement of the farm. Woideotli v. Pew, 
I F. AF. 337. 

A. demised to B. for a term of j^ears two 
messuages; the lease contained a covenant by 
B. that he would, during tlie term, keep the 
premises in. I’epair, and leave them, at' the end of 
the term, in good repair, and in the same state as 
they were in' at the beginning. At the end of 
the term the messuages w’ere out of repair, and 
had been converted into a single house. held 
on without a fresh lease, and C. aftcrw’ards 
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purchased the reversion of A., and B. continued Where a te'nant takes premises which are out 
to hold on under C. : — Held, that B. was not of repair, and agrees “ to put the premises into 
liable, on an implied contract, to put the habitable repair,” this implies that he is to put 
messuages in such repair and in the same state them into a* better state than that in which he 
as they were in at the commencement of the found them ; and, regard being had to the state 
tpm ; that, suppodng B. so liable, C. had no of the premises at the time of the agreement, 
right nf action for breaches of the contract and of their situation, and to the class of persons 
committed before he purchased the j’eversion. likely to inhabit them, he is to pixt them into a 
Johimm V. St. PdeSs^ Hereford^ Ohurehwarderis., condition fit for a tenant to inhabit. Ib. 

4 A. & hh 520 * 4 N. & M. 186 ; 1 H. & W. 720 ; A direction to keep buildings in good repair 
6 L. J., K. B. 116. means, not the state of repair in which they 

were at the testator’s death, but in habitable 
liability of Tenant after Bankruptcy.] — repair. “Farming buildings” include “farm- 
A tenant in possession of premises under an houses.” CooJie v. Chohnmdeley^ 4 Brew. 826 ; 
agreement for a lease for twenty-one 3 ^ears, from 6 W. E. 802. 

Michaelmas, 1861 (the lease to contain a cove- 
nant to repair and leave in repair) liquidated Tenantable Eepair.] — Under an agreement to 
by arrangement in 1872, and got bis discharge l^eep a house in “good tenantable repair,” and 
in 1880. The trustee took no steps with regard so leave the same at the expiration of the term, 
to the premises, which the tenant continued to the tenant’s obligation is to put and keep the 
occupy till Michaelmas, 1882 Held, that the premises in such repair as, having regard to the 
tenant was bound to leave the premises in the character and ■ locality of the house, would 
state of repair required by the agreement, make it reasonably" fit for the occupation of a 
Ponaford v. Ahhott^ 1 Cab. & E. 225. tenant of the class who would be likely to take 

it. Pi'n'udfout V. JIart, 59 h. J., Q. B. 889 ; 25 
How far XTsuaL] — A., who was under an agree- Q* “12; 68 L. T. 171; 88 W, R. 780; 55 

merit to take the lease of a house, the lease to J- B- 20 — C. A. 

contain all “usual covenants,” agreed to assign Under an agreement for a lease for five years 
all his interest to B., and forwarded him a copy a dwelling-house, the tenant was to leave the 
of the agreement for a lease. In answer to house in tenantable repair. In an action by the 
inquiries B., A. stated that the lessee would landlord at the end of the tenancy (which con- 
not have to do substantial repairs Held, first, tinued for seventeen years) for damages, upon 
that A.’s statement was a misrepresentation of footing that the tenant was liable to paper 

a matter of law, and not of fact, and that A. paint, and leave the house in the same con- 
w-as not bound by it. Kendall v. Hill, 6 Jur. dition as when he took it Held, that the 
(N.s.) 968. * landlord was not entitled to damages on that 

Held, secondly, that B. was hound to repair footing, but that he was entitled to comperisa- 
the house in the'event of damage bv fire. Ih. fion for waste, the tenant being liable to paint 
Uiider a contract for a lease of a mill, to con- sufficiently to preserve the woodwork, but not to 
tain “all usual and necessary covenants and papering or ^decorative painting. Craufond 
provisoes,” and particularly a covenant on the 36 W. 11. 54 — C. A. 

part of the lessee to keep the mill in good tenant- An agreement to leave a farm as he found it is 
able repair:— Held, that the lessee was not an agreeinent to leave it in tenantable repair, if 
entitled to have introduced into the covenant he tound it so. II v. If' 2 W- BL 840. 
the words “damages by fire or tempest onh^ a ^ m- t -n • 
excepted.” S?mrj°y. 23 Beav. 419. As to Time when Premises sHould be Uepaired.] 

S. a nom. TlMrpc v. h W. K. 33C. -A cojeiiant by the le.ssee to repair the premises 

' at all tunes (as often as need or occasion should 

EuiiiiiiigwithtlieLand.]—>S 4 Y^ ante, col. 1095. fe(iuire), and at farthest within three months 

after notice, is one entire covenant, the former 
Parol Agreement.] — An action may be main- part of which is qualified by^the latter. Horsfall 
tained by" a tenant against his landlord upon a v. Testar, 1 Moore, 89 ; 7 Taunt. 885. 

] arol agreement by the landlord to put a house 

in tenantable repair, although a written agree- “Forthwith.”] — A covenant “forth- 

ment for a lease made shortly afterwards is with” to put premises into complete repair 
silent as to the terms of such |krol agreement, receive a reasonable construction, and is 

3fa7in V. mnrn, 43 L. J., C. P. 241 ; 30 L. T. 526. to be limited to any specific time ; and there- 

foi'e it will be for the jury to sayq upon the 
Inside Painting.]— Under a covenant that the evidence, whether the detWdant has done what 
tenant “should and would substantially repair, Pe reasonably ought in the performance of it. 
uphold and maintain” a house, he is bound to dPittman y. Svtton^ 9 Car. & P. 706. 

1 cL "I Perioa.]-When a lessee ooveeants 

* to pay the rent reserved and keep the demised 

Extent of Liability under.]— A tenant under pj'emises in repair, he is bound, during the term, 
a covenant to repair is liable for repairs only, perform both covenants as long as the suhject- 
and is not liable for the extra expense of laying patter of the demise continues to exist, although 
a new floor on an improved plan, or the like. ’''’^’’as originally of no value. Meath (^KarV) v. 
Soimrd> v. Leggatt, 7 Car. k. P. 618. Cuthbert^ Ir. E. 10 0, L. 805. 

Of ABsignee.]-iSW^ ante, cols. 1069 ct seq. Effect of, when^ subsequent Statute makes 

prior Use of Premises Unlawful.] — A. demised 
Habitable Eepair.] — The term “habitable the basement of a warehouse (other parts of 
repair” means a state of repair reasonably fit which he had leased to other persons for storing 
for occupation of an inhabitant. Jieleher v. gunpowder) to B., with full and undisturbed 
3PIntosh^ S Car, k P. 720 ; 2 M. & Eob. 186. right and liberty to store cartridges therein, and 
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covenanted to keep the premises in proper repair 
and condition, so as to be available during the 
tei'm for the storing of cartridges, and to keep a 
pro])cr storekeeper who should receive the cart- 
ridges ; and he also covenanted for quiet enjoy- 
ment. 8oon afteinvards the Explosives Act, 1875, 
passed, prolii biting the storing of cartridges in 
the same building with gunpowder. When the 
act came into operation, A. at once removed B.’s 
cartridges out of the premises, in spite of B.’s 
request that be would not do so. On being sub- 
sequently required by B. to store a quantity of 
cartridges, A. replied that the premises were at 
B.’s disposal, but that if B. . stored cartridges 
there, he must, to protect himself, give notice to 
the authorities. In an action by B. to restrain 
A. from obstructing the storing of his cartridges, 
and to compel A. to do everything necessary to 
enable him to deposit his cartridges in the 
demised premises, and for damages : — Held, that 
the eoveiiaiit to keep the premises in proper 
repair ami condition for storing cartridges only 
referi'ed to their physical condition, and did not 
impose upon A. an obligation to procure licences 
to make the storage legal ; aiul that, the subse- 
quent act of parliament having rendered it illegal 
to store cartridges in the building, B. must bear 
the loss, as there was nothing in the lease to 
throw it npoii A. yewhy v. Shenye, 47 L. J., Ch. 
tU7 ; 8 Ch. I). HI) ; 88 L. T. 583 ; 26 W. K. 685 
—0. A, 

Held, also, that A.’s removal of B.’s cartridges 
was only a trespass, and not an eviction. Ih. 

landlord finding Materials—Bamages result- 
ing from Kon-repair.] — The tenant agreed to 
kee|> the Invildings In good repair. The landlord 
l>y a subsequent clause, agreed, on notice from 
the tenant, to find materials for repairs, the 
tenant doing the drawing and labour. A bam 
re, paring rt'pair, the tenant gave the landlord 
notice to tind materials, which he failed to do for 
more t han the allowed period. The barn remained 
out of repair, in consequence of which a storm 
djimaged the roof, and the rain entered and 
diimagt.*d the tenant’s corn : — Held, that the 
tenant was not entitled to damages for the 
injury done to his corn, for that his obligation to 
repair was not eoiiditional on the landbrd find- 
ing materials, and that the damage arose from 
liis (uvn failure to carry out his part of the con- 
tract. and that he ought to have repaired, and 
claimed the cost of the materials from the land- 
lord. Tuelwr Y. IJnye)\ 51 L. J., Ch. 713; 21 
Ch. IX 18 : 46 ;L. T. 198 ; 30 W. Ih 425. .S'. 61, 
in H. L., 52 L. J., Ch. 941 ; 8 App. Cas. 508 ; 49 
L. T. 373; 32 W. K. 40 ; 48 J. P. 4. 

Implied Covenant by landlord to enable 
Xessee to perform Covenant to Bepair.] — There 
were two houses, Nos. 38 and 40, in B. street. 
The iipper stories of these houses adjoined, 
but the ground doors were separated by an 
4irchwny, which was wholly uiicicr No. 40, the 
north wall of No. 38 thus being in its upper 
part a pnrty wall between No. 38 and the arch- 
way. Tlie defendants were freeholders of both 
houses and tlse anrhway. They let No, 38 to A. 
on leans taking a covenant to repair, which 
included parly walls. Afterwards, and during 
the term of the lease to A., they let No. 40 to the 
plaiutitl; for eleven years, taking a similar cove- 
nant, the archway remaining in their own occu- 
j)ation. In 1871, during the currency of botli 
tliese leases, that part of the wall which formed 


the party wall between No. 38 and the archway, 
and was in the joint occupation of A. and the 
defendants, bulged and gave way, and the plain- 
tiffs house, which rested on it, became in conse- 
quence uninhabitable. The plaintiff then claimed 
compensation from the defendants on the ground 
that there was an implied covenant in the lease 
that the defendants would keep their premises in 
such condition as to enable him to perform his 
covenant to repair Held, that there was no 
such covenant, and that he was not entitled to 
recover. ColeXech or Colbech v. Girdlers' Co,, 
45 L. J., Q. B. 225 ; 1 Q. B. D. 234 ; 34 L. T. 350 ; 
24 W. Ih 577. 

In Agreement— lease never Executed.]— By 

agreement, reciting a former agreement, for the 
grant of a lease of copyhold premises to for 
twenty-one years, from the 25th of March, 1820, 
and that A. had requested, and the plaintiff had 
agreed, that the defendant should be accepted as. 
tenant, and a lease should he granted to him 
instead of to A. on the same terms ; and that the 
plaintiff was desirous to let the premises to the 
defendant so soon as a good licence for that 
purpose should be granted to him by the lord of 
the manor, but not before ; the plaintiff’, in con- 
sideration of the covenants and agreements on 
the part of the defendant, covenanted that he 
would, so soon as a good licence for that purpose 
should have been procured to him from the lord, 
at the defendant’s expense, lease the premises to 
the defendant for all the residue then unexpired 
of the tei'm of twenty-one years from the 25th of 
M.arch, 1820 ; and the defendant covenanted 
thenceforth yearly, during the remainder of the 
term, to pay the plaintiff the rent, and also that 
he would from time to time, during the term to 
be granted, keep the premises in repair. The 
defendant entered upon the premises, and occu- 
pied them until the expiration of twenty-one 
years from the 25th of March, 1820 ; — Held, 
that he was liable on the covenant for repair, 
although no lease had ever been made to him 
pursuant to the agreement, nor any licence 
obtained from the lord for that purpose. Pistor 
V. Cator, 9 M. ck W. 315 ; 12 L. J., Ex. 129. 

Floors of Warehouse Overloaded by Sub-teuaut 
— Fall of Premises.] — The plaintiffs demised 
certain floors in a warehouse to the defendant at 
a rent. He covenanted to repair, maintain and 
keep the inside of the premises in good and 
tenantable repair and condition, and to deliver 
them np at the end of the term, damage by tire, 
storm or tempest, or other inevitable accident, 
and reasonable wear and tear only excepted. 
The plaintiff’s covenanted to keep the walls, roof 
and main timbers of the premises in good and 
substantial repair and conditiuii. The lease also 
contained a provision for the suspension of the 
rent in the event of the premises being burnt 
down, or damaged by lire, storm or tempest. 
Sub-lessees of the defendant overloaded a floor 
with flour, in consefinerice of wdiich the whole 
building fell. The plaintiffs rebuilt it, and sued 
f<)r rent during the time the building was unoccu- 
pied, and for damages. The defendant denied 
liability, and claimed damages from the plain- 
tiffs : — Held (1), that, notwithstanding the fall, 
the <lefeiidant was liable to pay the rent ; (2), 
that there was no inqjlied warranty by the 
plaintiffs that the building was fit for the pur- 
pose for which it was to be 'used; (3) that, in the 
absence of notice to them of auy damage or want 
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‘Of repair, the plaintiffs were not liable on their 
express covenant to keep the walls, roof, and 
main timbers of the building in repair ; (4) that, 
en the authority of Smier'^Y. JHUon (7 Gh. D. 
815), tlie destruction of the building, if caused 
by using the property demised in what was 
.apparently a reasonable and proper manner, 
having regard to its character, and to the pur- 
poses for which it was intended to be used, was 
not waste, and therefore the tenant would mot be 
liable to pay damages for it ; (5) that as the case 
was not within the exceptions in his ex^lress 
covenant to repair, he was liable under it to the 
cost of putting the inside of the floors demised, 
and the flxtures therein, in good and tenaiffable 
repair. M€C7whester JBo'uded Witvelwiise Co. v. 

49 L. J., C. P. 809: 5 C, P. D. 507; 43 
L. T. 476 ; 29 W. Ik 354 ; 45 J. P. 7. 

Liability of Landlord. ]— A tenant hired of a 
landlord the ground-floor of a warehouse, the 
upper part of which was occupied by the land- 
lord himself. The water from the roof was 
•collected by gutters into a box, from which it 
was discharged by a pipe into the drains. A 
hole was made in the box by a rat, through 
■which the water entered the warehouse and 
wetted the tenant’s goods. The landlord had 
iused reasonable care in examining and seeing to 
the security of the gutters and the box. In an 
•action by the tenant against the landlord for the 
damage so caused : — Held, that he w'as not liable, 
either on. the ground of an implied contract, or 
on the ground that he had brought the water to 
the place from which it entered the warehouse. 
tkirdain v. Taylor. 40 L. J., Ex. 129 : L. B. 6 
Ex. 217 ; 19 W. E. 723. 

In a lease of a newly -constructed grain ware- 
house there was a covenant by the lessor that 
he would during the term “ keep the main walls 
and main timbers of the w\arehouse in good 
repair and condition.” The lessee entered under 
the lease and stored grain in it in a reasonable 
and proper way. After a short time a beam 
which supported one of the floors broke, and 
ultimately the external walls sank and bulged 
outwards, and the lessor spent a large sum in 
repairing the premises. In an action by the 
lessor to recover from the lessee what he had 
thus expended : — Held, that the lessee had not 
ibeen guilty of waste. Saner v. Bilton^ 47 L. J., 
Ch. 267 ; 7 Ch. D. 815 ; 38 L. T. 281 ; 26 W. E. 
394. 

Held, also, that the lessor was bound under 
his covenant to put the walls and main timbers 
in good repair, having regard to the class of 
buildings to which the warehouse belonged, and 
not merely to the condition of the particular 
building. Jh. 

Held, also, that the covenant implied a licence 
by the tenant to the landlord to enter upon the 
premises for a reasonable time for the purpose of 
executing the necessary repairs, Ih. 

Eights of Trustees of Leaseholds where 
Tenant for Life does not Eepair.] — When lease- 
hold houses are vested in ti'ustees on behalf of 
-a tenant for life and remaiiidermen, it is the 
duty of the trustees to keep the property free 
from the risk of forfeiture by a breach of the 
covenants of the lease, and they are entitled to 
have the rents applied in keei)ing the houses in 
a proper state of repair. The trustees are not 
bound to be content with the setting apart of a 
sum of money in the joint names of themselves 


and the tenant for life as an indemnity against 
the consequences of a breach of the covenants 
of the lease, but are entitled to require the cove- 
nants to be specifically performed. When a 
tenant for life of leasehold houses is allowed by 
the trustees to receive the rents, and the houses 
are not kept in a proper state of repair according 
to the covenants of the lease, the court will, at 
the instance of one of the trustees, appoint a 
receiver of the rents, for the purpose of enforcing 
the proper repair of the houses. Fowler^ In re^ 
Fowler V. Odell. 16 Ch. D. 723 ; 44 L. T. 99 ; 29 
W. E..891. 

ii. What Premises. 

Buildings Erected and Built, or to he Erected 
and Built.] — ^A lessor, in 1779, demised for a 
term of ninet 3 ’'-nine years, from the 29th of 
September, 1778, premises described as “all that 
piece or parcel of land situate on the north side 
of East Lane, in Walworth, abutting south on the 
said lane, north, &c., and which said piece or 
parcel of land hereby intended to be demised, 
contains in width, &g., together with the mes-i 
suage or tenement, and all other erections and 
buildings erected and built, or which may at any 
time during the time hereby intended to be 
granted be erected and built, on the said piece or 
parcel of land or any part thereof.” The descrip- 
tion in the parcels then continued as follows : 
“ And also all that one acre of land lying at the 
back of the garden belonging to the said mes- 
suage as the same is now fenced in and inclosed ; 
which said messuage and garden is in the occu- 
pation of H. ?., and the said acre of land in the 
occupation of the said lessee ” ; and the lessee 
covenanted that he, his heirs, administrators, and 
assigns, should and would “ repair the said mes- 
suage or tenement and erections and buildings 
erected and built, or to be erected and built, upon 
the said ground demised.” At the date of the 
lease, in 1779, the only building on any part of 
the demised land was the messuage or tenement 
mentioned in the first portion of the parcels. At 
the expiration of the term in 1877, not only the 
site of the original messuage and garden but 
also the one-acre field lying behind was covered 
with numerous small houses, all of which were 
out of repair : — Held, that the covenant to repair 
extended to the whole of the demised land and 
the buildings thereon erected, and that the defen- 
dants were liable for the whole claim. Iliuhon 

V. II77Zi//w5‘, 39 L. T. 632. 

A covenant in a building and repairing lease 
to leave the demised premises, with all new 
erections, well repaired, extends to the hew 
erections only. Latd v. JVorrU\ 1 Burr. 287. 

Under a lease of a farm, the tenant was bound 
to keep ill repair the buildings to be erected 
thereon during the term ; the tenant, with the 
permission of the landlord, who was lord of the 
manor, built a house on the waste adjoining the 
farm, and he enjoyed it with the farm : — ■Held, 
that the tenant was also under an obligation to 
keep the house in repair. White v. WaMey^ 26 
Beav. 17 ; 28 L. J., Ch, 77 ; 4 Jur. (N.S.) 988: 6 

W. E. 791. 

A lessor demised “ three tenements or dwelling- 
houses, and a field or plot of ground adjoining 
thereto,” and the lessee covenanted “ well and 
sufficiently to repair, sustain, and keep the tene- 
ments or dwelling-houses, field or plot of ground 
and premises, ami every jiart thereof, as well in 
houses, buildings, walls, hedges, ditches, fences, 
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gates, as in all otber needful and necessary repa- c 
rat ions whatsoever, w'hen and as often as occasion r 
shall rcciuire during the term, and at the end or 1^ 
sooner determination thereof the premises so o 
well and sufliciently repaired into the hands and i 
possession of the lessor peaceably to leave and t 
yield up ” : — Held, that the covenant did not e 
extend to houses afterwards built in the field. 
Comhh V. Cl&lfe, 3 H. & 0. 446 ; 34 L. J., Ex. 1 
10 ; 11 Jur. CX.S.) 181 ; 11 L. T. 606 ; 13 W. E. i 
380. ; . ^ 

Where the lessee covenanted to build and to 
repair both the houses built and to be built, and 
for delivering up at the end of the term. For 
forty-six years of the lease the lessor received the 
rent and* omitted to enforce the covenant to 
build, &c. Upon a sale of the terms Held (1). 
that the covenant for delivering up, &;c., extended 
to the additional houses covenanted to be built, 
and not merely to those already built at the date 
of the lease. (2) That the title was had, although 
the purchaser might hold on to the end of the 
term, and escape the covenant by assignment to 
a |)au}>er ; and (3) that the purchaser was not 
bound to accept either compensation or indemnity. 
jVtrHa flle V. FUqlit^ 7 Beav. 521 ; 13 L. J., Cli. 414 ; 
gJuivSSS, 

Fittings in Coal-mine.]— Wiiere^a lessee of a 
coal-mine covenanted at the end of the term to 
yield u]» the works and iiiines, and all ways and 
roads in such good repair, order and condition,_so | 
that the works might be continued and carried 
on l)y the lessor : — Held, that such covenant did 
not include wooden sleepers, or iron tram-plates 
fastcnctl to such wooden sleepei's, used for the 
puTpf)se of amilwav. JJnnifori (Duke) v. JJr(fe.s\ 
3 He G. F. & J. 381 ; 31 L. J., Cli. 481 ; 6 L. T. 
82 ; 10 W. R. 200. 

Liability to repair Mill-wheel.]— An agree- 
ment for the letting of a farm and mill provided 
that the tenant “ should keep and leave the mes- 
suages arul buildings in good and substantial 
repair,” Ac. In an action by the landlord to 
recover damages for non -repair of the mill-wheel : 
—Held, that the tenant was liable. Oiuuishaic 
v. Eiuins, .50 L. T. 156. 


Eights of Tenant as to Eepair of External 
Wall of Bwelling.] — A lessor of a house, situate 
ill a borough, covenanted with the lessee to 
repair and keep in repair all the external parts of 
the ilcmised premises, except the glass and lead 
of the w i IK lows. The corporation, acting under a 
local ?^t at ute passed after the demise, pulled down 
an adjoining house, aiul thereby left the wall of 
the demised liouse, which had previously divided 
the two. exposed and without support ; the w'all 
theivu]ion gave way, and the house became unin- 
luibi table. The lessee immediately called upon 
the lessor to repair, which he, six weeks after 
the sinki iig of t he wall, finally refused to do. On 
this the lessee, who had removed to other pre- 
mises, puUe<l ilown and began to rebuild the 
wail, and, before the work was finished, sued the 
lessor up(tn his covenant : — Held, that the wall, 
even before the neighbouring house had been 
removed, was an external part of the demised 
premises : the external parts of premises being 
thosi,^ which form the inelosure of them, ami 
'beyond which no part of them extends. Green 
V. Ab/c.'f, 2 Q. B. 225 ; 1 G. A H. 408 : 11 L. J., 
Q. B. 63 ; 6 Jur. 436. 

Held, also, that the lessee was liable on his 


covenaBt, though the injury to the wall was clone- 
in the first instance by the corporation, and the 
local statute had a special clause for the recovery 
of compensation from them in case of suen 
iniuries ; for the lessor ought to have set about 
the repair in time to prevent the mischief which 

^^lii such an action the lessee, after such ref usal, 
having rebuilt an external wall, is entitled to 
recovm- the costs thereof, the jury having found 
that this was the proper mode of restoring it. lo. 

He may also recover the price of damage done 
to plate-glass and fixtures in consequence ot 
the sinking of the wall ; but the lessee cannot 
recover the rent paid by him for the occupation 
of other premises during the progress or the 
repairs, though, during that time, the demised . 
premises were not safely inhabitable. IIk 

iii. Conditional or Absolute Corenarit,^. 

Conditional.]— The plaintiff and defendants 
aerreed, the plaintiff to let and the defendants 
to take a messuage, barn, stable, and outbuild- 
ings, and the defendants agreed to keep in repair 
the messuage, buildings, and premises, the same 
beim>- first put into repair by the plaintiff. In 
1 an action for non-repair Held, first, that the 
^ repair by the plaintiff was a condition precedent 
1 to the obligation on the defendants to keep in 
> reiiair. JVeale v. liadoliffe, 15 Q. B. 916 ; 20 
1 L. J., Q. B. 130 ; 15 Jur. 166. 

1 Held, secondly, that on this contract the con- 
B dition precedent could not be decided, and that 
e the plaintiff could not recover for non-repair , of 
c any part of the premises without having fiist 
'• reiiaired the whole. Ih. ^ 

A declaration stated that the plaintiff demised 
premises to the defendant, subject to a covenant 
that he should expend lOOZ. in substantial 
d improvements, additions, and repairs, under the: 

>- direction and with the approbation of some com- 
tl petent surveyor, to be named by the plaintiff’. 

0 Breacli, that" the defendant would not expend 
: 100/. ill substantial improvements, additions, and 
repairs, altlioiigli the plaintiff was always ready 
and willing to ''appoint a competent surveyor 
Held, that the appointment of a surveyor was a. 
a condition precedent to the defendant’s liability 
;e to expend 100/., and that the declaration was bad 
0 on special domurrer. Coonihe v. Greene^ "2, D. 

)f (N.S.) 1023; 10 M. A W. 480 ; 12 L. J., Ex. 
291. 

a Agreement for a lease for five years, from the 
Ti 1st April, 1840, the landlord undertaking to erect, 
of by that time, a new warehouse on part of tlio. 
id I ground to be demised, and to put the old wuirc- 
dl house in repair, the amount of rent to^ be 
n- determined with reference to the amount of the 
m landlord’s expenditure on the buildings. The 
er new building was not erected, nor tlie old warc- 
)n house repaired, on the 1st April ; but no objection 
•e- was made by the intended lessee, who then 
he occupied part of the premises under a former 
he agreement, and shortly afterwards the whole 
11, premises were destroyed b}’' fire : — Held, upon a 
eii, bill filed in equity by the landlord for specific 
ed perfomiance of the agreement, axid for the 
ng defendant to rebuild the premises, anti to accept 
ntl a lease, that it was a condition precedent, that 
the premises should be put in repair before the 
J,, lease was granted, and that, as the landlord had 
not performed his engagement within the time 
his limited, the contract could not be enforced in 
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equity. Oomiter v. Mae2)heQ'mi; o Moore, P. C. 


A]3solute.]--~Iii a lease for lives of a manor and 
demesnes, the lessee covenanted to repair and 
keep the premises in all needful and necessarv 
reparations, having or taking in upon the 
demised premises sufficient housebote for the 
doing thereof, without committing waste : — 
Held, that the covenant was an absolute, and 
not a conditional, covenant to repair, with a 
licence to' take timber for housebote. Brutol 
{Doan) Y. Jimes, 1 El. El. 484 ; 28 L. J., Q. B. 
201 : 5 Jur. (n.S.) 956 ; 7 W. R. 307. 

A lease was in the following forms : C. cove- 
nants with J. that C. will, during the continuance 
of the term, at his own costs and charges, in all 
things well and sufficiently repair and\glazc the 
windows of the messuage, and also the hedges, 
ditches, mounds, and fences of and belonging to 
the premises, and all fixtures, additions thereto, 
during the term, in and by, and with ail and all 
manner of needful and necessary reparations, 
cleansings, and amendments, when and as often 
as occasion shall require, the farmhouse and 
buildings being previously put and kept in 
repair by J. : — Held, that these latter words 
raised an absolute covenant on the part of J. to 
put farmhouse and buildings in r-epair. Connoch 
V. Jones, 3 Ex. 233 ; 18 L. 'J., Ex. 204. 


iv. Xoticc, 

To Tenant.] — A lease, containing a covenant 
by the lessee to repair the premises at all times 
(as often as need or occasion should require), 

I “and at farthest within three months after 

notice,” is one entire covenant, the former part 
of which is qualified by the latter. Horsfall v. 
Testar, 1 Moore, 89 ; 7 Taunt. 385. 

In ejectment for a forfeiture of a lease, con- 
taining the usual clause of re-entry, and a 
covenant generally to repair, with a further 
covenant, within three months after notice, to 
repair the defects pointed out in a notice, the 
forfeiture is complete before the expiration of 
the three months. lioe d. Goatly v. Paine, 2 
Camp. 520. 

A general covenant to repair, and further to 
! repair within three months after notice from the 

I lessor, are separate and independent covenants, 

and a right of re-entry attaches for a breach of 
the former, though no notice is given under the 
latter. Baylls v. Be Bros, 4 &. B. (N.s.) 537 ; 
’■ 4 Jur. (N.S.) 513. 

Covenants to repair after notice considered as 
distinct covenants. Gregory v. Wilson, 9 Hare, 
690 ; 16 Jur. 304. 

Waiver--- Acceptance of Bent.] — A notice, 
requiring a tenant to remedy a breach of 
covenant by repairing premises within three 
months expired on February 1st, 1884. No 
repairs were then done, and on February 2iid, 
the rent due at Christmas, 1883, was accepted : 
-—Held, that the acceptance of the rent was no 
waiver of the breach of covenant. Gromn v. 
iA/y6'r.sv 1 Gab. & E. 348. 

Suspension of— Negotiation for Purchase of 
Lessee’s Interest.] — ^\\dieii a notice to repair 
has been given, and the lessee makes an ofer 
to sell his interest in the premises, ami a 
negotiation takes place on that offeiy the effect 



of that offer and the negotiation is to suspend 
the notice till the negotiation has been termi- 
nated, from which event alone the dnte of the 
notice can properly be calculated. Equity will 
relieve against an ejectment founded on the 
original notice. HuqUes y. Metrojrolitan Ily., 
46 L. J., C. P. 583 ; 2 App. Cas. 439 ; 36L. T. 932 ; 
25 W. B. 680— H. L. (E.) 

How far a Waiver to Porfeiture.] — An 
indenture of lease, with a clause for re-entry,, 
containefl a general covenant on the part of the 
lessee to keep the premises demised in repair, 
and a further covenant that he would, within 
tliree months after notice being given to him by 
the landlord, repair all defects specified in the 
notice. The premises demised being out of 
repair the landlord gave the lessee notice to 
1 ‘epair, in accordance with the covenants of the 
lease. Before the expiration of three months, 
ejectment was brought : — Held, that the notice 
was not a waiver of the forfeikire incurred by 
the breach of the general covenant to repair,, 
and that the action was maintainable. Foto v. 
Perhins, 36 L. .J., Ex. 54 ; L. E. 2 Ex. 92 i 
16 L. T. 62 ; 15 W. E. 713. 

To Landlord.] — Under a covenant by a lessor 
“to^ keep the main walls, main timbers, and 
roofs of the demised piemises in good repair 
during the continuance of the demise,” the lessor 
cannot be sued for aii}^ non-repair, unless he has 
had notice from the lessee of the want of repair. 
Mahin v. Watkinson, 40 L. J.. Ex. 33 ; L. E. 6 
Ex. 25 ; 23 L. T. 592 ; 19 W. E. 286. 

Necessity for.] — In an action by a tenant 
against a landlord for breach of an agree- 
ment to keep drains in repair, the jury found 
that neither party knew of the defective condi- 
tion of the drains before the damage occurred, 
and that the plaintiff had not, and the defen- 
dant had, the means of knowing : — Held, that 
the def endan t was not liabl e. Hug all v . MoKea 
53 L. T. 94 ; 33 W. E. 588 — C. xl. Affirming 
1 Cab. & E. 391. 


V. Tfjwn Lvhoni hindlng. 

Demise to Two as Tenants in Common.] — 

Premises were demised to G. and xi., “their 
executors, administrators, and assigns,” haben- 
dum to “ the said G. and A., their executors, 
administrators, and assigns, as tenants in common 
and not as joint tenants,” at a single yearly rent ; 
and G. and A. covenanted “ for themselves, their 
executors, administrators, and assigns that they 
the said G. and A., or some or one of them, their 
executors, administrators, or assigns,” would ])ay 
the said yearly rent and keep the premises in 
repair. G. having died during the term, the 
lessor sued A. and the executors of G. for 
breaches of covenant occurring after G.’s death ; 
— Held, that the covenants were in form joint 
and not several, and that G.’s executors were not 
liable. Whyte y. Tyndall, ol L. J., P. C. 114;. 
13 App. Gas. 263 ; 58 L. T. 741 ; 52 J. P. 675— 
H.L.Clr.) 

Lessee’s Executors after Entry.] — Semble, 
that an executor <if a lessee cannot., after enter- 
ing, limit his liability under the testator’s, 
covenant to repair. jRenduU v. Andrece, 61 
L. J., Q. B. 630. 
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ti-usts of the will ;— Held, that they and not the 

life tenants were the persons liable to obser\^e; 
the covenants and to pay the rent and outgoings 
which on the true construction of the will, 
should be paid by them out of the income. 
BarinfL In re, Jeime v. Baring, 62 L. J., Ch. 50 ; 
ns(m1 1 nin fil ! 3 E. 37 : 67 L. T. 702; 41 


vears. which expired on the 25th December, uh , ... ... , ... , 

i'849 ; that during the time he so held the VV. E. b/. 

premises he granted an under-lease to V. amis. g. -gj.__possession for Twenty Years— 
nnd^ severally oovenantecl, With G timt they Keat r opei y 


and severally oovenantecl with G ftat^ c 271 " merdr to extinguish the title of the 

llm t ™ dll4hh^^^ ^rioPrightful 5wner, and%ot to transfer that 

trin^he nndei^ase lo V. anil S., G granted 

U Klilid™! l^xth part, merged in the revemion, and his assigns to repair. The defendant took 
an 8 and thi viMniMs became, as joint possessionduringthetermwi houtanyassign- 
te^tr^ssessed of the rever-sioii of three ment from the lessee, and remained in possession 
nn V ded sixth parts of the premises, and the for more than twenty years, paying the rent to 
Siffs became, as joint tenants, possessed of the plairitifE. In an action at the expiration of 
the reversion of two other undivided sixth parts ; the term for breach of the covenant to I'epair :— 
t at V. afterwards assigned to S. his interest in Held, that the yfendant wns not liable on the 
the under-lease graiited'^to him amis., whereupon covenants in the lease, iicliborw v. 4 

the term as to one undivided sixth part, merged E. 26 ; o7 L. 1. /oo u, a. 
in the reversion in the three sixth ])arts, whereof 

S. an<l the plaintiffs were })Ossessed, and that B. Performance and Satuf action of Covenant. 
died before the determination of the under-lease, ‘ , ^ x 

and alleged as a breach the non-performance by What Suf&cient.J — h. general covenant to 
A", of the covenant to repair after S.’s death, and repair is satislied by the lessee keeping the 
to leave in repair. Plea, that after G-. demised premises in substantial repair: a literal per- 
to S. and N., and before the assignment to S. by formancc of the contract is not to be required. 
V., Y. and S. demised the premises to T. for Jlarrls v. fmes, 1 M. & Eob. 173. 
twenty-three years from the 25th Jime, 1825. A lessee covcnantetl to preserve and keep, and 
with covenants by T. to keep and leave in repair ; at the end of the term leave the demised premises 
the death of T.,"and that L. the original lessor in good and tenantable repair : — Pleld, that this 
sued the plaintiffs for non-repair, and that such covenant would be satisfied by leaving the 
action was settled by an agreement, without the premises in such a state as, regard being^ had 
privity or consent of Y., whereby the reiiresen- to the age of the building at the time of the 
tat ives of T. agreed to i)ay 300Z. and to give up demise, might be considered tenantable. Stanley 
possession to .L., and the plaintiffs agreed to pay y. Toicgooil, 3 Scott, 813 ; 3 Bing. (N.G.) 4 ; 
S. 20(.'/., and to deliver up the lease to a third 2 Hodges, 132 ; 6 L. J., 0. P. 129. 
person in trust for L. : but to be produced for The lessee during the term erected a lean-to 
the purpose of supporting any claims against Y. with a roof so ill constructed that it did not 
relating to the premises, and that when such exclude the weather, and so left it at the end of 
claims "should have been satisfied, the plaintiffs the term: — Held, that it was a breach of his 
would concur in surrenderiiig their estate or covenant to repair. Ih. 

interest in the lease, and that in pursuance of A lessee covenanted, within the two first years 
the agreement, possession was delivered to L., of the term, to put premises in good and sufficient 
and that thereby Ah had been prevented from repaiiy and at all times during the term to 
performing his covenant : — Held, that the plea repair, pave, scour, cleanse, empty, and keep the 
was bad, inasmuch as the agreement and the messuages, ground, and other the premises, when, 
delivery of possession to L. did not operate as a where, and as often as need should require ; and 
surrender of all the plaintiff’s interest, and wire within the first fifty years of the term to take 
not so intended to operate ; and the defendant down four messuages, as occasion might require, 
not being a party to the agreement might, at the and in the place thereof erect upon the premises 
expiration of the underlease to T., have entered four other good and substantial l3rick messuages : 
for the residue of the term granted to him — Held, that, if within the fifty years the houses 
and S.. and performed his covtmant to repair, should be so repaired as to make them complete^ 
Badclcy y. Vlgurn, 4 El. & Bl. 71 ; 2 G, L. E. and substantially as good as new houses, the 


1627 ; 23 L. J., Q. B. 377 ; 1 Jur. (N.S.) 159. covenant would be satisfied without taking down 

the old houses. Ecelyny. Uaddish,! 

-Where Lessee Bound.] — Lessee, where Under a covenant by a farm tenant “ well and 

there is a covenant by Iiim to repair, makes an substantially to repair, and keep in good sub- 
uiideiTease to J. B., who is in possession. Under- stantial repair, and so well and substantially 
lessee not liable to this covenant in law, nor repaired ’’ to yield up at the end of the term, the 
})onnd by it in equity, unless the first lessee is tenant is bound to give up the premises in as 
insolvent. Qoddard y. Kmte, 1 A^ern. 87. good a state of repair aswhen he took possession, 

and they must be inferred to liave been then 
Trustees or Beiieficiaries.]—-Trustees of a will in a tenantable state. Brown v. Triinqjer, 26 
held a lease upon trust for successive life tenants Beav. 11. 
with remainders oyer, and the residuary personal 

estate upon trust out of the income to pay all When Premises old.] — Where a very old house 
the costs, charges and expenses of executing the is demised, with the usual covenants to repair, it 
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is not meant' that the house should be restored 
in an improved state, or that the consequences 
of the elements should be averted ; but the 
tenant has the duty of keeping the house in the 
state in which it was at the time of the demise, 
by the timely expenditure of money and carei 
&utteridge v. Mmyard, 7 Car. & P. 129; 1 
M. & Eob. 334. 

A. on becoming tenant to B. of a farm and out- 
buildings, agreed to keep the same, and at the 
expiration of the tenancy to deliver up the same, 
in good repair, order and condition. Breach, 
that ^ he did not deliver up the same in good 
repair, order and condition : — Held, that, oh this 
contract to keep the premises in good repair, the 
tenant was bound to put them in that condition, 
and that the tenant was not justified in keeping 
them in bad repair because he found them in 
thatf ‘condition ; but the extent of that repair was 
to be measured by their age and class. Payne v. 
Bame, 16 M. & W. .541 ; 16 L. .T., Ex. 130. 

On a covenant, as often as necessary, well and 
sufficiently to repair, uphold, sustain, paint, glaze, 
cleanse, and scour, and keep and leave the 
premises in such repair, reasonable wear and tear 
excepted, the tenant, if he has repaired within a 
reasonable time before leaving, is only bound, in 
addition to the repair of actual dilapidations, to 
clean the old paint, &c., and not to repaint, &c. 
Seales v. Laievenee, 2 F. & F. 289. 

In an action on a covenant to keep premises 
in repair during the tenancy, the jury may take 
into consideration the state of repairs at the 
commencement of the demise, in, order to assess 
the damages for which the defendant is liable. 
Bur dettY. With CVS, 2 N. & P. 122 ; 7 A. & E. 136 ; 
W. W. & 1). 444 ; 6 L. J., K. 219 ; 1 Jur. 514. 

So it is competent to the defendant to shew 
the general state and condition of the preodses 
at the time of the demise, but not to go into 
matters of detail. Touny v. Mantz, 6 Scott, 277 ; 

1 Arn. 198 ; 4 Bing. (N.c.) 451 ; 7 L. J., C. P.204. 

In determining whether there has been a 
breach of a covenant to repair, regard must be 
had to the age and character of the premises 
at the date of the demise ; and if the premises 
through their own inherent defects fall in the 
course of the tenancy into a particular condition, 
the results of their being in that condition are 
not breaches of a covenant to repair, however 
wide that covenant may be. Zisfer v. Zane, 62 
L. J., Q. B, 583 ; [1893] 2 Q. B. 212 ; 4 il. 474 ; 
69 L. T. 176 ; 41 W. R. 626 ; 57 J. P. 725— C. A. 

Where Tenant’s Agent has “improperly” 
Repaired.] — A breach of covenant to repair is 
not excused, because the covenantor has bona 
fide employed persons to repair. If the cove- 
nantor’s agent has, in fact, not repaired, the 
^ breach is not such as equity will relieve against. 

iVolies Y. Glhhon, 3 Drew. 681 ; 26 L. J., Ch. 433 ; 
3 Jur. (N.S.) 726 ; 5 W. R. 400. 

A breach of a covenant to make a roadway in 
fi’ont of a particular house is not to be relieved 
against in equity, because if made before the 
roadway in front of adjacent houses was made, it 
would be continually cut up and useless. Ih. 

vii. 117/ eon.sfitutc.s a Breach. 

Neglecting to cleanse Ornamental Water.] 

; — By an agreement of demise of a house and 

grounds, the landlord undertook to keep the 
; premises in repair, and to pay all rates, taxes and 

charges which might be payable in respect of the 




premises. In the grounds was a piece of orna- 
mental water, in 'which during the tenancy an 
accumulation of mud caused at one spot a pmblic 
nuisance, and at another spot a nuisance to the 
tenant, and elsewhere choked up the stream. 

The tenant, being summoned under the Nuisances 

Removal Act, 1855, in respect of the public 

nuisance, employed a contractor to clear out the 

whole stream to the satisfaction of the inspector 

of nuisances. Afterwards, at the hearing of the 

summons, an order was made on him to abate 

the public nuisance. The whole of the mud was- , 

cleared out under the contract, that part which 

constituted the public nuisance being removed 

partly before and partly after the date of the 

order: — Held, first, that the landlord wms not, 

under his agreement to repjiir, bound to cleanse the 

ornamental w^ater. Bird v. Blives. 37 L. J,, Ex. 

91 ; L. R. 3 Ex. 255 ; 18 L. T. 727 ; 16 W. R. 1120. 

Held, secondly, that no charge on the premises 
in respect of any part of the wmrk done had been 
created by the proceedings under the Nuisances : 

Removal Act, 1855. Ih. 

Wall of Warehouse insufficient to support 
Goods stored.] — A., in November, 1865, agreed 
with B. as follows : “I agree to let to yon, for the 
term of five years, the whole of the warehouse and 
cellars, now" occupied by P. & Co., for the annual 
rent of 600?., the building to be put by me into- 
good tenan table repair.” Repaii'S w"ere thereupon ; 

done by A., w’ho knew that the premises were to 
be used by B. in his business of a silk and linen | 

merchant and wrarehouseman ; and in January, | 

1866, B., w'ho had previously inspected the pre- j 

niises, entered into possession, making no com- j 

plaint of theii: condition or w"ant of repair. The 1 

building had originally been a dwmlling-house, 
and had been converted into a warehouse by the ■ 

addition of two storej'S, without strengthening 
the outer w’all, which w"as only fourteen inches* i 

thick, and as a w^arehouse it had been occupied ' 

by P, tSc Co. By reason of the insufficient thick- 
ness of the outer w"all, and the w'eight of the 
linen stored by B. on the premises, the outer wall 
began to give w"ay some time betw'een March 
and June, and in October, 1866, a portion of it 
fell, rendering it necessary to pull dowm and 
rebuild the w'hole w'all, wffiich wms done by A., 

B. being for some time deprived of the iise of 

the premises, and otherwise sustaining damage i 

thereby. In an action by him to recover damages- 

for an alleged breach of agreement to i)ut the 

premises into good tenantable repair : — Held, 

that A.’s contract w-as clearly performed at the 

time B. took possession of the premises, and made 

no complaint of their state of repair ; that there 

w"as no contract on his part to put them into good 

tenantable repair for any particular or specified 

purpose; and that if B. required any extra 

support for his goods he should have called xi.’s- 

attention thereio wffiilst the repairs were going, 

on. MeClure v. Zittle, 19 L. T. 287. 

Opening Doors or Windows in Wall.]-— If 

a doorway is broken through the wall of a 
demised house into an adjoining house, and kept 
open for a long space of time, it amounts to a 
binacli of covenant to repair, Z)oe d. Maker y v. 

/wetow, 2 Stark. 293. ■ , 

Enlargement of windows, opening external 
dtiors, and taking down partitions, are no breach 
of a covenant to repair and to keep in repair a 
dw’elling-houvse, together wdth all such buildings, 
improvements or additions as should be erected, 
set up, or made by the lessee. Boe d, Dalton v. 





Removing Fixtures.] — In 1804 owners of 
fee-simple of certain lands agreed, by indei] 
articles, to demise them for lives renewable 
•evei*, and the intended lessees agreed to j 
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Jones, 1 K. & M. 6 ; 4 B. & Ad. 126 ; 2 L. J., dc 

K, jB 11 • 

On a covenant to keep premises in repair, it is in 
SI breach to pull them down, either wholly or H 
nartially, even so far as to open doors in a wall , 
kxid it is a breach for which the lessor may sue p, 
■for and recover substantial damages during the a 

term Kor is it any equitable detence that it tj 
was done with the consent and acquiescence ot n 
the lessor, unless it appears that it 
previous consent. Gatqje v. Loelmmd, 2 t . & r . \ 
115. See Barg n is v. Bdwa rds, 2 -F. & h . 1 1 1 • b 

Fulling down Premises.]—- A covenant by a a 
lessee, that he will, during the term, repan*, a 
uphold, support, and sustain and mamtain trie 
brick walls to the demised premises belonging, is t 
broken, if the lessee, during the teian, pull cbwn i 
a brick wall which divides the courtyard at the i 
front of the house from another yard at the ^de ot J 
the house. i)r)e(l.b«m'ZZv.i?;7YZ,6Car.&P.19i). i 
Covenant to repair at the end of the term and ( 
•surrender buildings in good condition does not ] 
i)reelude an injunction against pulling them ^ 
.down and earrving away the materials just 
before the end of tlie term. Londiai Corjurratiou 
Y. JMqer, 18 Ves. 855. ^ 

An under-lessee of certain premises tor an 
UTicxpired term of fifty imars, under a covenant 
to repair and keep up the demised premises, was 
reiniired by a local board to treat with them for 
the purchase of a strip of land on which the 
buildings stood. The under-lessee proposed to 
pull down the demised premises and re-erect 
tluin upon plans sanctioned by the local hoaid . 
— Kehl, that there being no negative covenant 
in the lease, the lessee w.as entitled to pnll down 
and re-erect the premises. McIntosh and Bontg- 
pridd Improremrnts Ce., In re, (51 L. J., b. 
1(54. And sec Doherty v. Alhnan, 3 App. Cas. 
709 ; 39 L. T. 129 ; 2l> W. IL 513 — H. L. (tr.), 
post, col 1275. 

A tenant was bound by his lease to keej) and 
leuve die houses in tenantahle condition, subject 
to a provision that the timber in the sub-tenants’ 
houses sliould be valued at the commencement 
and end of the lease ; and that the out-going 
tenant should pay, or receive from the in-coming 
tenant the difiereriee in value at those respective 
times. The lease further provided that if the 
tenant should build an additional steading during 
the lease, the value thereof at the expiration ot 
tlie lease should he allowed to him. The tenant 
purie<l down the old buildings and built a new 
steading Held, that he was not authorised to 
pull doVii the old buildings without rebuilding 
nr substituting others in their place ; that the 
knowlodire of such unauthorised acts without 
interference by the landlord did not hind him by 
aapnescence ;* hut that the tenant was entitled 
tr> the value of so much of the new steading as 
■ought to be considered as an additional stealing, 
and not a substitution for the old buildings, 
subject to the provision in the lease as to the 
tiin'b(a* in tlie sub-tenants’ houses. Held, also 
that the tenant was entitled to an allowance for 
the new buildings, so far as consistent with the 
former finding, accoi-ding to a valuation at the 
time of removal, and not according to actual 
expenditure. JSmdalr v. Irordo?^ 3 Bligh, 21. 


down a mill on the premises, and to build a new 
one, and covenanted to keep the mill and w’orks 
in constant working order, repair, and condition. 
In 1823 a lease was executed in pursuance ot this 
agreement, and the lessee thereby covenanted to 
preserve and keep the premises, and all huikhngs 
kd improvements, then or thereafter tp he made 
thereon, in good order and repair ; to keep the 
mills, works and machinery therein m workmg 
order, repair and condition ; to yield up the 
premises, and all buildings and improvements in 
like o-ood order, repair and condition, and to keep 

the mill and works thereto belonging, or m 


lilt: uiiix ai-n-i. ^ 

anywise appertaining, in constant working order 
and repair. The lease was renewed m 1829, me 
renewal containing similar covenants by the 
tenant In 1834 an under-lease, at a profit rent, 
was made of the mill and premises for 999 years, 
which disclosed the existence of a head lease, in 
1862 S. & Co., became assignees of the sub-lease, 
and having entered into possession, took out the 
old millstones, and erected a quantity of new 
machinery of an improved description in the 
mill. In 1865 a fee-farm grant was made by the 
plaintiff, as owner of the reversion, to the owner 
of the superior lease, with covenants by the 
grantee similar to the lessee’s covenants iii the 
original lease and renewal, and also to keep 
the mill and wnrks in constant working order, 
repair and condition. In 1874 an agreement 
was executed between the head landlord and 
8. A Co., reciting the original lease, its renewal, 
the under-lease, and the derivative title to it, and 
giving S. & Co. liberty to erect an engine-house 
and shed, in pursuance of which the defendants 
erected a steam-engine and boiler, and buildings 
for the same. In 188(5 8. A Co. sold and pro- 
ceeded to rein<'>ve the new machinery placed by 
them in the mill Held, that by the terms of 
the contract of tenancy, and having regaril to the 
covenants in the several instruments constituting 
their title, and of which they had notice, the 
1 defendants were only precluded from removing 
■ such fixtures and other things as were essential 
’ to or were included in the subject-matter of 
: demise, originally or by substitution ; hut that 
!• such contract and covenants did not bind trade 
r or tenants’ fixtures as such, and that there should 
; be excluded from the injunction all trade fixtures 
» which had been introduced as scientific improve- 
r merits to fulfil functions previously performed 
[; by manual labour or movable utensils. Coslry 
[, V. Shaw, 23 L. R., Ir. 181 — :C. A. 
r The mere removal and sale by a tenant, during 
) the term, of fixtures which he does not imme- 
>• diately replace, but which can be replaced before 
J the end of the' term, is not in itself a breach of 
t his covenant to repair and uphold the .demised^ 
y premises, and to deliver up the same at the end of 

I the term, together with all things affixed thereto, 
s Doe d. Burrell v. Daris, 10 C. B. 821 ; 15 Jur. 155. 

A lessee of a mill and steam-engine covenanted 
to repair, reasonable wear and tear excepted, 
e During the lease lie added both to the height 
0 and extent of the mill, and removed all the works 
r of the engine, except the fly-wheel, fly-wheel 
e shaft, and boiler, and attached to them a new 
e engine of greater power. Injunction granted to 

II restrain the assignees of the lessee, wffio had 
become bankrupt, from removing the parts of 
the new building, and the new parts of the 

e engine, subject to an action to be brought, by 
d the lessors, to try the rights. Sunderlcmd v. 
»r Newton, 3 8im. 450. Bee Kimpton v. Eve, 2 Ves. 
k. B. 349 : 13 B. B. 116. 
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xhi. When Jliffht of Aetmi ae€}'7m. 

Commission of Breacli— Before Expiration of 
Term.] — Upon a covenant to repair and keep in 
repair during the continuance of a term, an 
action may be maintained for breaches committed 
before the time has expiied. Luxnwre v. 

1 B. & Aid. 58+ ; 19 B. B. 396. 

Before Execution of Lease. ] — In an action 

for a breach of a covenant for repair in a lease, a 
tenant is not liable for acts done before the time 
of the execution of the lease, .although the haben- 
dum of the lease states the premises to be held 
from a dav prior to its execution. Shaw v. /i«7/, 

1 Ex. 412‘; 17 L. J., Ex. 17. 

Eotice Served by wrong Person.] — A covenant 
by an under-lessee to repair after notice is not 
broken by a non-compliance with a notice to 
repair served upon the premises by the superior 
landlord as such landlord. Williams v. Williams^ 
43 L. J., C. P. 382 ; L. B. 9 C. P. 659 ; 30 L. T. 
638 ; 22 W, B. 706. 

ix. Parties entitled to Sue. 

Lessor.] — Where’ a lease of an undivided third 
part of mines contained a recital of mi agreement 
by the lessee with the lessor and the owners of 
the other two-thirds, for pulling down an old 
smelting mill, and building another of larger 
dimensions upon a waste near the mines, and 
also a covenant to keep such new mill in repair, 
and so leave it at the expiration of the term, but 
did not contain a covenant to build it: — Held, 
that such a covenant was to be implied : and that 
the lessor of the one-third might sue ui)on it in 
respect of his interest. Sampson, v. Easterhy^ 
4 M. & By. 422 ; 9 B. & C. 505 ; 5 L. J. (O.S.) 
K. B. 291. S. 6'., nom. Easterhy v. Sampson, 6 
Bing. 644 ; 4 M. & P. 601 ; 1 C. & J. 105. 

After assigning Reversion.] — But where 

the demise is not under seal, the lessor may, not- 
withstanding he has assigned his reversion, sue 
the lessee on his contract to re|)air for a breach 
committed during the tenancy, but subsequently 
to such assignment. Biehford v. Parson, 5 C. B. 
921 ; 17 L.J., C. P. 192 ; 12 Jur. 377. 

Executor of Tenant for Life.]— The executor 
of a tenant for life may recover for the breach of 
a covenant to repair, committed by the lessee of 
the testator in his lifetime, without averring 
a damage to his personal estate. Jlichetts v. 
Tl>/m',"l2 M. ct W. 718 ; 13 L. J., Ex. 195. 

A tenant for life of an estate for 1,000 years 
demised from year to year, wdth six months’ 
notice to quit, the lessee covenanting to repair. 
After the death of the tenant for life, the eo- 
executor assigned the reversion of the estate for 
1,000 years Hehl, that the executor for the 
tenant for life was pro[)eiTy joined as a plaintiff. 
Wyatt V. Cole, 36 L. T. 613. 


stated that G. held the premises under a lease for 
ninety-hine years, which expired on the 25 th 
December, 1849 ; that during the time he so held 
the premises he granted an under-lease to V. and 
S. for twenty-five years and a quarter f rom the 
25th December, 1823, by which under-lease V, 
and S. jointly and severally covenanted with G. 
that they would during the term repair, and at 
the end of the tenn deliver the premises up in 
repair to G. ; that during the continuance of the 
under-lease to V. and S., G. granted his reversion 
in the premises to S. and the plaintiffs ; where- 
upon the term in the under-lease was as to one 
undivided sixth part, merged in the reversion, 
and 8. and the plaintiffs became, as joint tenants, 
possessed of tlae reversion of three undivided 
sixth -parts of the premises, and the plaintiffs 
became, as joint tenants, possessed of the rever- 
sion of two 'Other undivided sixth parts of the 
premises ; that V. afterwards assigned to S. his 
interest in the under-lease granted to him and S. ; 
whereupon the term as to one undivided sixth 
part merged in the reversion in the three sixth 
parts whereof S. and the plaintiffs were possessed, 
and the plaintiffs became, as joint tenants, 
possessed of the reversion of two of the last- 
mentioned three sixth parts ; that 8. died befoi'e 
the determination of the underlease ; and alleged 
as a breach the non-}>erformance by 'V. of the 
covenant to repair after 8.’s death, and to leave 
in re[)aii“ : — Held, that t he declaration was good, 
inasmuch as the whole of the reversion which 
remained was vested in the plaintiffs alone, in 
respect of which they were entitled to sue on the 
covenant to repair, as assignees, under 32 Hen. 8, 
c. 34, notwithstanding the partial merger of the 
term. Padeley v. Vigurs, 4 El. & Bl. 71 ; 2 
C. L. K. 1627 23 L. J.. Q. B. 377 ; 1 Jur. (N.S.) 

159. 

Held, also, that under the conveyance by G. 
to 8., and the plaintiff's, one-third of the reversion 
was at once destrojmd by coalescing with half 
the interest under the lease w'hich ivas in S., and 
that consequently B. never took as reversioner *, 
and there never was any suspension of the right 
of action by reason of 8. being a party to sue and 
be sued. 1 h. 

Held, also, that even if 8. took and remained 
interested in one-sixth of the reversion, and that 
one sixth was destroyed by the assignment to 
him by V., still the right of action for not leaving 
in repair, wTiich arose only at the termination of 
the lease, never accrued to 8., and therefore was 
never suspended. Ih. 

Held, also, that the plaintiff’s might recover on 
the privity of contract transferred by 32 Hen. 8, 
c. 34, although there were an a^tportion merit of 
the covenant to repair ; but that in this case 
there was no such apportionment, as the plain- 
tiffs had the whole existing reversion, and were 
injured if the whole of the remises w'ere not 
ke]it in repair. Ih. 

Held, also, that the plaintiffs might recover on 
the privity of contract transferre<l by the 32 
Hem 8, c. 34, where the entire interest in the 
covenant had not passed to them. Ih. 


Assignee of Reversion.] — The 32 Hen, 8, c. 34, A declaration stated that F. and G. being 
a])plies to leases only : and wTicre a lease is not seised of an estate in fee demised by indenture 
under seal the assignee of the reversion cannot to the defendant and his assigns leave to dig for 
maintain an action against the lessee for breacii clay therein, and make such adits, and erect 
of his contract with the assignor to repair, .slieds and buildings as he .should think necessary 
Stan deni v. Chrismas, 10 Q. B. 135; 16 L. J., for working the clay, and to bold the same for 
Q. B. 265 ; 11 Jur. 694. twenty -one years ; that the defendant covenanted 

A declaration by the assignee of part of the with and G., their heirs and assigns, to pay 
reversion, for non-repair of leasehold premises, compensation to them, their heirs and assigns, 
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niigW inpre by siicVcliggmg the ™ount m dom J therefore the repre- 

case of difierenoe to be settled bxaib twt^^^^ gentatives of aU the tenants in conrmon on a 
and that the defendant wo^d J^eep ah ho«sto ent ^ them must 50m m sum 



|?SS“.£x' weXr“«?| - “• 

ging for clay after the plawti ® ^0 became select, ^ lunatic’s estate relieved against an 

one. Second breach, that tlm ^ '‘.j breach of covenant to repair, on the peculiar cii- 

teep the works in repair Held, , oumstances of the case, not amounting to neglect, 

to damages, in respect of minrj ^ ^ sui-prise, and there having been no waiver or 

being merely a chose m action, did not p^. abandonment on the part of the defendant, 
the plaintifi by the conveyance of tbe laiul to Waterworks Co., 2 

him, and that the agi-eement as to 

the amount of injury was merely col- ^ covenant to repair in a given 

lateral, and* annexed to time though no request by landlord ; and though 

and was to be exercised by the ; tenant urns suffered to continue in possession 

. theownerof thelandatthetimetheiiipuj 1 - . ^ without rent, &c., and though speoified 

done,aiid to whom the compensation ougW to jg^se was inserted by mistake, as alleged 

be. made. v. 1 H. c i . , bv idaiiitifi ; the quantiini of damage is no cri- 

2fi L. J., Ex. 117 ; n 1,\ . 11. .1»1- - ^ Brarrhridoo v. JivcMey, 2 Price, 200. . 

Held, also, that the convepnee of the lai d to tci^^ ejectment by laml ord 

the plaintiff during the existence of t'^® ' foi* breach of covenant to repair, quiere. JIM v. 

the incorporeal hereditaments was an psi^ 7 “ X 16 Yes. 402. -dJ 18 Ves. 56-; 11 

of the reversion within 32 Hen. h.c. .14 , thattne 

covenant to rep.air, as it directly i^e'uef .a''ainst forfeiture where compensation, 

concerned the thing dempd, 'vas fss f f « can be made as against a clause of re-entry f 01 - 

with the revereion, and pat ' breach of a covenant to lay out a speoip sum m 

brought in the uauio ‘d the plaiiit ft, < ^ £riven time, and not limited to cases 


^..titled to the benefit of the eoyenants. I *. ' A' ident S;c., but granted even against negli- 

xxcitdrs «i;i: *».=, ., i..,., 

xx'ss, ,rix.s spXr s 

the messuages or te.ements or X" ye“s he fads to do it ; and, after thirty years 

diiKing the term, with .a provp * p* ^cpc expired, lessor brings action of covenant, 

for breach of any of the covenants. I hc p tmip recovers l.iOf. damages. Equity will not 

never were finished, and were much dika ).|lpe • r. Holder, 1 Yern. 316. 

-Held, that a forfeitip was ipmpd bj the a lease, and the lessee covenants to 

breach of the co%’eiiant to repair, in i expect or 


iilUVtJ. JJUS Sl>VS Y . v . , - 

hrcToh’of the covenant to repair, hi respect ot One makes a Ipp and 
whip forfeitum the assign^ of the levem.on pay *0 mnt, and to ^ 

might sue. 0. 13. C . repair; the original lease is 

370; 6 W. K. ,3<. . ,. 4 ! „ Lnnc^vvvnx’- Voided for nonpayment of rent; some ot the 

The assignee of the reversion ot a lease inaj ‘ ^...weegl^i./xnTabill to be relieved against 
maintain ejectment for breach ot forfeiture ; equity will not apportion the. 

repair, without giip.g the tena ft notice ot ^ rent, tat the plaintiffs must pay the whole rent 

STrs-'p.Sr« 

W., and, fm- securing payment assigimlthe term ^famst eovenpt to^rpm . • s 

rnf fnrof^B: ae« in o^ses of accidental neglect to per- 

confirnied, the hid 'rematoed S Si of otatiTate^ binactarif sudi “ovmiants. 
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further term of twenty-one years, at the same 
rent and subject to the provisoes and agreements 
in the lease contained (including the' covenant 
for renewal), and so from time to time upon the 
expiration of every subsequent term of twenty- 
one years, |)rovided such request in writing 
should be given as aforesaid. The lessee expended 
large sums of money in building houses on the 
premises, and at the expiration of the first twenty- 
one years a new lease was granted in the same 
terms for twenty-one years. In both leases there 
■were clauses for re-entry on breach of the cove- 
nants. Before the expiration of the second term, 
the lessee gave notice in writing that he would 
require a new lease. At that time one of the 
houses was much out of repair, and the lessee 
allowed it to remain out of repair, on the giound 
that from communications with the lessor it was 
•doubtful whether a new lease wnuld be granted, 
in consequence of an alleged forfeiture Held, 
that the court w'ould not interfere by injunction 
to prevent the lessor recovering possession in 
ejectment, the lessee not having within reason- 
able time I'jroceeded to repair. Joh v. Bamder, 
26 L. J,, Ch. 125 ; 8 Jur. (tt.s.) 98 : 5 W. R. 177 
— L.C. 

Where Negotiation for Purchase of Tenant’s 
Interest.] — A notice to repair, within six months, 
houses held on lease by the Metropolitan Raihvay 
Company'' w’as given on the 22nd of October, 1874. 
to expire on the 22iid of April, 1875. It was 
answered by a letter of the 28th of November, 
suggesting that the lessors might like to purchase 
the premises. The lessors’ soiicitoi's, by letter of 
the 1st of December, asked the price demanded, 
andw'ere told, by letter on. the 80th of December, 
that it was 8,006Z. The lessors’ solicitors on the 
■Slst of December, 1874, wrote to say that, con- 
sidering the condition of the premises, “ the price 
is out of all reason. We must therefore request 
.you to reconsider the question of price, having 
regard to the previous observations, and to the 
fact that the company has already been served 
with notice to put the premises in repair, and we 
shall be glad to receive in due course a modified 
proposal from you.” No further eomraunication 
•on this subject took place till the 19th of April, 
1875, w4.ien the agent for the compan}" wrote to 
■say that as “ the negotiations had not resulted in 
a sale,” the company w'ould take in hand the 
repairs. On the 2()th of April the solicitors for 
the lessors wrote, declaring that “the negotia- 
tions ” had been broken olf in December last, 
and that there had been ample time since then, 
to complete the repairs. On the 22nd of April 
the notice cx})ired, and on the 28tii the eject- 
ment was served : — Held, that the company wms 
entitled in equity to be relieved against the for- 
feiture, for that the letters at the end of November 
and at the beginning of December had the effect 
•of suspending the notice, and that the susi)ension 
■did not come to an end till the 81st of December, 
till wdiich time the 0 {)ei‘ation of the notice wars 
waiived. so that no part of that time could be 
counted against the tenant in a six inontlis’ 
notice to repair. v. Metropol'it(Ut 

4(; .L. J., C. R. 588 ; 2 App. Cas. 48<) : 86 I;. T. 
■982 ; 25 W. R. 6S0~-H. .L. (E.) 

ITuder Conveyancing Acts.] — ante, J., 2 
/. iii. (cols. 1U29 et seq.). 

Stay of Proceedings— Eepairs done before 
Action commenced.] — In ejectment upon a clause 

VOL. VIII. 


of re-entry in a lease for breach of covenant to 
repair, the court has no power to stay proceed- 
ings on payment of costs, though it appears that 
the necessary repairs were done before the com- 
mencement of the action. Doe Mayhew v. 
Aa-M?/, 2 P. & D. 802 ; 10 A. & E. 71 : S L. J., 
Q. B.’207; 8 Jur. 458. 

b. Yearly Tenancy. 

Liability of Tenant.] — A tenant from year to 
year is only bound to fair and tenantable repaii's, 
so far as to prevent waste or decay of the pre- 
mises, and not to substantial and lasting repairs, 
such as new roofing, Ferymon v. — — , 2 Esp. 
590 ; 5 R. R. 757. 

And not being liable to general repairs, he is 
only bound to use the premises in a husbandlike 
manner, but no further. HoraefaU Y. Mathet\ 
HoltN. P. 7; 17 11. R. 589. 

A tenant from year to year of a house is only 
bound to keep it wind and water tight. A tenant 
who covenants to repair is to sustain and uphold 
the premises ; but that is not so with a tenant 
from rear to year. Amcovth v. Jolinmn^ 5 
Car. &‘P. 289. 

A tenant from ^xar to year is not bound to do 
substantial repairs. Leach v. Tkomaft^ 7 Car. A P. 
828. 

A tenant from year to year is not liable for 
permissive waste, and is not liable to make good 
mere wear and tear of the premises. Torrla no v, 
Ytmufp 6 Car. & P. 8. Bee Martm v. {xilhafu, 2 
N. ck P. 568 ; 7 A. & E. 540 ; 7 L. J., Q. B. 11. 

A. devised estates to B. for life ; the devise 
contained a limited powm* of leasing. The 
devisee leased jiart of the demised premises for a 
term beyond the limit appointed. The lease 
contained the usual covenants to repair, and \vas 
afterwEirds assigned to the defendants, who, for 
several years, remained in possession, and paid 
the rent to the expiration of the term Held, 
that although the lease w^as void, the defendants 
held a,s tenants from year to year under the 
covenants of the lease, and were liable to repair 
n[) to the end of the term. Beale v. Sa nders^ 8 
Bing. (N.C.) 850 : 5 Scott, 58 ; 3 Hodges, 147 ; 6 
L. J., C. P. 283 ; 1 Jur. 1083. 

To Deliver up in Repair.] — By an agree- 
ment expressed to be made by a corporation by 
their agents on their behalf and the defendant, 
the corporation agreed to let to the defendant and 
the defendant to take certain premises for three 
years ; and the defendant also agreed to put and 
mai'iitain the premises in tenantable repair, and 
to deliver them up at the end of the term. The 
agreement was executed by ageirts of the corpo- 
ration and by the defendant, but the coiq)oration 
seal w^as not atfixed. The defendant occupied 
for the term, and held over afterwards, ])ayirig 
the rent reserved : — Held, that altliough the 
agreement was not under seal, the oceiq)ation 
and })ay merit of rent admitted a tenancy from 
year to year under the corporation, and that on 
such tenancy being determined by r’cgular notice 
to {piit, the defendant was liable on an implied 
promise to deliver up the premises in tenantable 
repair. Fcclenadical Commlnidoiwrs ^,Mevr{iU, 
88 L, J., Ex. 98 ; L. R. 4 Ex. 162 ; 20 L. T. 578 : 
17 W. E. 676. 

Tor Repairs wMch should have been 

done by Lessor. ] — The j ury having gi ven damages 
(under 20Z.) in an action by a landlord against 
his tenant for an injury to the former, arising 

36 



1124 


LANDLOED AND Covenants. 


1123 

from the tenant quitting premises occupied hy 
him as tenant from year to year without having 
done repairs he was hound to do. The court 
refused to disturb the verdict, although it 
appeared that the larger portion of the repairs 
required ought to have been done by the landlord 
himself. v. 1 Scott, 536 ; 1 Bing. 

(K.C.) 4:67 ; 6 Car. & F. 783. 

Duty of Landlord.] — As between the landlord 
and tenant of premises let from year to year, 
there is no obligation upon the former to do sub- 
stantial repairs in the absence of an express 
stipulation to that eiffiect. Gott v. Gandy., 2 
El. & Bl. 845 ; 2 G. L. E. 392 ; 23 L. J., Q. B. 1 ; 
18 Jur.BlO ; 2W. E.38. i 

c. Premises Burnt. 

LiaMlity of— Lessee.] — If a lease contains a 
covenant to keep in repair, as well as a covenant 
to insure for a specific sum, and the premises are 
burnt down, the lessee is liable on the former 
covenant, and the amount is not limited to the 
sum mentioned in. the latter. Diqhy v. AtliUimn, 

4 Camp. 275 ; 16 E. R. 792. 

A testator directed his trustees to allow A. to 
occupy a mill, so long as he should thinlc proper 
to do so, “ he nevertheless keeping the premises 
in good and tenantablo repair and repairing,’' at 
a rent of lOOL A. accepted the gift, but after- 
wards the premises were totally destroyed by 
accidental fire : — Held, that he was bound to 
reinstate them. Greyii v. Coates. 23 Beav. 33 ; 
2 Jur. (N.S.) 964 ; 4 W. E. 735. 

A lessee of a house, wlio covenants generally 
to repair, is bound to rebuild it if it is burned 
by an accidental fire. liulloeh v. Dommitt, 6 
Term Eep. 650 ; 2 Chit. 608 ; 3 R. E. 300. And 
see PhiUljmm v. Leh/h, 1 Esp. 398. 

- — ■ Assignee.] — The assignee of a lease, 
wlicrcby the lessee covenanted for himself and 
his assigns absolutely to repair premises without 
qualification, is bound to repaiiMiotwithstanding 
they are rlestroyed by fire. Ib. 

Yearly Tenant.] — AVherc after t lie expira- 
tion of a lease containing a covenant by the 
tenant to keep the premises in repair, he verbally 
agrees to holdover, })ayiiig an additional rent, he 
is bound to rebuild Iheni if they are burned 
<lo\vn by accidental fire. P’ajhy v. Atbinson, 4 
Cam}). 2*75 ; 1(> E. E. 792. 

Lessor.] — If a lessor covenants with his 

lessee tiiat lie will, in case the premises demised 
shall 1)0 burnt down, “rebuild and rejilace” the 
same in the same state as they were in before the 
fire, he is only bound to restore the premises to 
tlie stare in which they were when he let them, 
ami is not liound to rebuild any additional parts 
which may liave been erected by bis tenant. 
Loader v. Khnp, 2 Car. A P. 375. 

The lessee covenantetl lo re})air, “ casualties 
by fire and tempest exeejited.” Qinnre, if the 
landlord is hound to rejiair in either of the 
exet'j »ted c,'is(‘s. We'affdl v. Waters, 6 Tt?rm Ee}). 
488. 

d. Tenant’s Right to Leave. 

On Account of Bad Repair of Premises,] — 
Where a tenant of a house undertakes by his 
agreomcmt to keep it in as gooil repair as when 
he took it, fair wear and tear excepted, he is not 
entitled to (piit upon its becoming uninhabitable 


for want of other repairs during the term ; and 
the landlord is under no implied obligation to 
do any repairs in such a case. Arden v. Pullen, 
10 M.-^; W. 321 ; 11 L. J., Ex. 359. S. P., Gott 
V. Gandy, 2 El. & Bl. 845 ; 2 G. L. E. 392 ; 23 
L. J., Q.'B. 1 ; 18 Jur. 310 ; 2 W. R. 38. 

In an agreement for a tenancy of buildings 
for a term, the landlord to do the repairs, there 
is no implied condition that the tenant may quit 
if the repairs are not done. Smylice v. Farns- 
woiih, 7 Man. & G. 576 ; 8 Scott (N.E.) 307 ; 13 
L. J., C. F. 215 : 8 Jur. 760. S. P., Sutton v. 
Temple, 12 M. & W. 52 ; 13 L. J., Ex. 17. 

A tenant of a house who is bound by agree- 
ment to keep it in tenan table repair, may quit 
without notice in the course of his term, if the 
premises become unwholesome for want of suffi- 
cient drainage, if they cannot be kept dry with- 
out extravagant and unreasonable labour and 
expense on his part. Collms v. Barrow.^ 2 M. & M. 
112 . 

Where B. took possession of a house, and paid 
\0l. to A., who neglected to execute a lease and 
to make repairs within the period of ten days, as. 
agreed on, notwithstanding which B. still con- 
tinued ill possession : — H'eld, that, on account of 
B.’s intermediate possession of the premises 
under the agreement, he could not, by quitting 
the house, for the default of A., rescind the con- 
tract and recover back the lOZ. in an action for 
money had and received, but could only declare 
for a breach of the special contract. Hunt v. 
Sllh, 5 East, 449 ; 2 Smith, 15 ; 7 R. R. 789. 

A. agreed to purchase B.’s equitable interest 
in lands for a term of years, at a sj)ecifi,ed rent. 
A., after })aying the rent several years, and 
aciaiowledging that a further sum was due, 
cannot resist B.’s claim for such further rent in 
an action on the agreement, by shewing that he 
has not been able to use the lands ; but it seems 
tliat B. might have recovered in an action for 
use and occupation. Conolly v. Bauder, 2 Stark. 
525. 

e. Pleadings in Actions. 

Claim — Sufficiency of.] — A landlord may main- 
tain an action for not repairing, against a tenant 
who occu})ies ])rem isos under a special agreement 
(which was to be the basis of a future lease), 
containing a })i'Ovision that he should keep the 
premises in tenantable repair, without setting 
out such special agreement in the declaration. 
Colley V. Streefon. 3 D. A R. 522 : 2 B. A C. 273 
2 I;, j. (o.S.) K. B. 25 ; 26 R. E. 350. 

A declaration stated that the defendant had 
become and was a tenant to the plaintiff of 
rooms, on the terms that the defeiiflant should not 
allow any nails to be di-iven into the walls, and 
that if any damage should arise from so doing, 
he would pay the cost of re})airiTig the same on 
vacating the apartments ; and that in con- 
sideration thereof, the defendant promised the 
plaintiff' to use thei’ooms in a tenantlikemanner, 
and not to allow any nails to be driven into the- 
walls. The declaration averred that tlie defem 
clant ({uitteil possession, and that he did not use 
the rooms in a tenantlike manner, ])ut, on the 
contrary thereof, pulled down bells, and broke- 
chimney pieces and stoves, and drove nails into 
the walls, and although the costs of repairing 
the injuries of the walls amounted to 150/., he 
had not paid tfiat sum to the }daintitf : — Held,, 
on general demurrer, that this declaration 
shewed a sufficient consideration for the defen- 
dant’s promise, by alleging that he had become- 
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tenant on tlie^ terms of the special agreement, 
and that it was not necessary to allege that he 
l^carne tenant to the plaintiff at his request. 
Dietriehsen v. QiubUel, 14 M. & W. 845 : 3 
D. & Tj. 292 ; 15 L. J., Ex. 73. 

Exception as to Eire.]— If the covenant 

to repair contains an exception of “ fire and all 
other casiialties,” it is fatal on non est factum 
to state it as a general covenant to repair, 
omitting the exception. Temjjcmy v. Bummid. 

4 Camp. 20. 

In an action for not repairing, if the covenant 
to repair^ contains an exception of “ casualties 
by fire,” it is fatal on non est factum to state 
it in the declaration as a general covenant to 
repair, omitting the exception. Broion v. Knill, 

5 Moore, 164 ; 2 Br. & B. 395. 

- What included in.] — In an action on a 
covenant to keep premises in tenan table order 
and repair, and at the end of the term deliver 
them up in such tenantable repair, the breach 
assigned was, that the tenant did not nor would 
sufficiently repair and keep the premises in 
tenantable order and rep)air, nor deliver them 
up in such tenantable repair at the end of the 
term \ but, on the contrary thereof, suffered and 
permitted the premises to be and continue, and 
the same were, ruinous and in decay, for want 
of needful and necessary reparations, and the 
tenant at the end of the term left them so out 
of repair Held, that, under this breach, the 
lessor could not recover for voluntary waste, as 
by removing windows, &c. Bdqe v. JPemherton, 
12 M. & W, 187 ; 1 D. & L. 167 : 13 L. J., Ex. 


What constitutes a Variance.] — A 

declaration stated that the plaintiff agreed to let 
and the defendant to take the farin of L. at a 
yearly rent, and the plaintiff undeibook to put 
the premises in repair within twelve montlis, 
after which time the defendant undertook to 
keep_ them repaired, and that the plaintiff 
repaired within twelve months, and demised to 
the defendant on the terms aforesaid, and he 
became tenant and occupier, but he did not keep 
in repair. The agreement produced at the trial 
was to let and take as above, that the plaintiff 
should keep the buildings insured in 600Z. (the 
defendant repaying the premiums), and rebuild 
in case of fire ; and that the plaintiff should 
repair within twelve months, and the defendant 
afterwards keep in re[)air as above stated : — 
Held, that the variance between the contract 
declared upon and that proved wars a ground of 
nonsuit. Beeeh v. White, 12 A. & E. 668 ; 4 
P. & D. 399 ; 10 L. J., Q. B. 4. 

In an action for not repairing premises 
demised, the declaration stated that the plaintiff’ 
‘^ demised certain premises, with the appurten- 
ances (except as therein is excepted), to hold, &;c. 
except, &c., for the term of twelve years, except 
the last day thereof.” The lease being produced in 
support of the declaration, was found to contain 
no exception “ of any part of the premises,” but 
only an exception of the “ last day of the term ” : 
•—Held, not to be a fatal variance, the allega- 
tion of the exception being either satisfied'in 
the lease, or it might be rejected as surplusage. 
Williams Y. Hayes, {) Price,' 642 ; 2 Br. & B. 3ffi5. 

A plaintiff sued u})on a deed by -which the 
defendant covenanted and agi’eed with him to 
procure a licence from the lord of the manor, in 
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which a messuage in the occupation of the plain- 
tiffywas situate, to lease the premises to the 
plaintiff, and to make him a good and sufficient 
demise of the same ; the declaration alleged that 
it was thereby covenanted that the lease should 
contain a covenant, and pending the occupation 
by the plaintiff under the provisions of the deed, 
the defendant wmuld, once in every three years, 
paint the outside of the messuage, and keep the 
same in good and tenantable repair ; and that, 
until the licence should be obtained and the lease- 
granted, the plaintiff should continue in posses- 
sion of the premises as tenant from year to year,, 
subject to the terms and conditions in the deed' 
specified : breach, the non-repair of the outside 
of the premises during the continuance of the 
tenancy from year to year. The deed, on its 
production at the trial, contained the provisions; 
that, until the licence could be obtained, and the 
lease should be gmnted, the plaintiff should be 
considered to be tenant of the premises at the 
rent^ and subject to the terras and conditions 
hereinbefore specified : — Held, that there was no' 
variance between the allegation and the proof, 
but the declaration correctlv stated the legal 
effect of the deed. Price Birch, 1 D. (k.S.) 


Defence— Denial of Lessor’s Title.]— To an 

action by a lessor for a breach of covenant, on 
an indenture of lease in not repairing, the lessee 
cannot plead in bar that the lessor had only an 
equitable estate in the ])remises ; for that is. 
tantamount to a plea of nil iiabuit in tenementis.. 
Blahe v. Fader, S Terra Rep. 487 ; 5 R. R. 419. 

Non-delivery of Materials by Lessor.]— 

A declaration on a covenant in a lease to deliver 
timber growingon the demised premises, sufficient 
for the repairs thereof, averred that thei’e was 
timber growing on the premises sufficient for the 
repairs, but that the defendant did not deliver it,, 
and the defendant pleaded that there was not 
timber growing on the premises sufficient and 
proper for the repairs Held, that the plea was. 
good, although it did not allege that there was 
not timber growing on the premises sufficient for 
the repaii's or any part thereof. Snell v. Snell, 7 
D. & R. 249 ; 4 B. & C. 741 ; 4 L. J. (o.S.) K. B. 44. 

- — Offer to Surrender by Executor of Lessee. ] 

— Semble, an offer by an executor to a lessor, to. 
surrender to him a lease granted to his testator,, 
is an answer to an action of covenant against him 
as assignee, for breach of a covenant to re})air, as. 
to all breaches accruing after that offer. Bead v. 
Tenterden {L(mT), 4 Tyr. 111. 

Sub-demise to Lessor — Covenant to Repair 

by Lessor.] — To an action by lessor against 
assignee of a lease for not repairing and yielding 
up the premises in repair, he pleaded, that while 
he was assignee he demised the premises to the 
plaintiff’ for a term short of thirty days of his own. 
the plaintiff covenanting to repa*ir and vield up in 
repair, the defendant finding timber and ironwork 
and alleging that the want of.reiiair complained 
of was caused by the plaintiff’s default, and was 
a breach of his covenant, that the defendant was 
ready to find the timber and ironwork, and was. 
entitled to recover from the plaintiff the amount 
of damage he sought to recover Held, that the 
plea did not disclose either a defence on equit- 
able grounds, or a defence at law, on the prin- 
ciple of avoiding circuity of action. Minshull v, 

36---2 
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rhdifit, 2 H. & . im ; 27 L. J., Ex. 194 ; 4 Jur. 

(N.S.) 170. 

B-easonable Time for PerformaEce Eot 

elapsed.] — Assignees of G., a bankrupt, sued the 
executor of J. PI. A count stated that E. H. 
demised premises to G., and covenanted to put 
all tlic premises forthwith in repair, and during 
the term maintain in repair the. main walls and 
steam-engines, as far as fair and reasonable wear 
and usage rendered necessary; that the reversion 
]>ecaine vested in J. H. ; and that, though E. H. 
had not put into repair, J. H. had not done so, or 
maiTitaine<I in repair according to the covenant. 
To the first breach, for not putting in repair, the 
defendant pleaded, first, that a reasonable time 
for performance elapsed in the time of E. PI., 
and he broke the covenant; secondly, that not 
oiily was this so, but that G. brought au action 
against J. H. and E., as executors of E. H., for 
such lireach, and recovered compensation ; — Held, 
that there could be but one breach of the cove- 
nant as to i)utting in repair, and that as such 
breach occurred in the time of E. H., these pleas 
were gon<l, roioa7'd v. Grpqory. L. J„ C. P, 1 ; 
L. E.'2 C. ?. loB ; 12 lOOO ; IT) L. T. 

271» : 15 W. E. 170. 

Plaintiff received sufficient Compensa- 
tion.] — To the second breach, tor not maintaining 
in repair, the defendant ideadetl, tirst, that G. 
brought an action against J. H., as an assignee of 
the reversion, for not maintaining in repair, and 
uncovered compensation ; and tliat tlie want of 
repair conpdaiiied of was only a continuance of 
tliai: for wliich the tV^iTuer action was bi‘oiight : 
secondly, tliat there had bc'cn sucli recovery liy 
action, as mentioned in the })lea to the first In-each 
and tlie preceding pica to the second breach, and 
llia-t G. ilitl not expend the sums recovered on the 
]jrcmises or }nit them in re}jaii‘, and tliat if he 
had done so, no hreneh woidd have occurred : — 
Held, that the brcacli was coriliiiiiin.g : that the 
foi'mer recovery went in mitigation of damages, 
niul not in bar, even on eijuitable grounds ; ami 
tliat the pleas were therefore hail. Ih, 

Other.] — The defendant also ]>leaded to 

the seeoml hrcacli, that tlie default arose from 
G. not keeping a covenant to maintain in repair 
all except what the landlord was to inaintaiii ; 
to wliich the plaintiff rejilied, that the landlonl 
had never put in reimir ; — Held, that the putting 
in rej^air was a condition precedent to the tenant's 
eoveiiaiit coming into force, and that therefore 
the replication was good. Ih. 

The ileferulant also ])leadcd to the second 
hrcacli, that the want of repair was not occasioned 
by fair ami reasonable wear and usage: — Held, 
tliat these words only applied to the steam- 
engines, Ac. and that therefore, the plea was 
bad. Ih. 

f, Evidence. 

Production of Agreement — Necessity for.] — If 

the declaration In an action by II against A. aver 
that G. <lid not leave the premises in good repair 
at the expiration of IiIk tenancy, the agreement 
between A. and G. need not be procluced to 
ju-ove suc!h averment. fkKuhon> v. GoMmith, 
2 Gar. A P. 55.5. 

Tenancy being Consideration for Covenant] — 

A tenant occupied premises, under an agreement 
containing a proviso to keep the premises in 


tenan table repair, and the landlord declared 
generally, that “ the defendant became tenant 
of the premises, "and in consideration thereof 
undertook to repair,'’ without setting out the 
agreement : — Held, that such agreement was 
admissible to prove tlie fact of tenancy as 
the consideration for the pi-omise to repair. 
Colley V. StreetOR, 3 D. A E. 522 ; 2 ]>. A 0. 273 ; 
2 L. J. (o.S.) K. B. 25 ; 26 E. E. 350. 

Promise.]— A stamped agreement for a lease of 
premises for seventeen years and a half, to which 
the plaintiff was no party, but made between 
the defendant and other" persons from whom 
the plaintiff derived title to the premises, is 
inachnissible to prove the defendant’s promise to 
keep the messuage in repair. Dyer v. 

2 D. A E. 19 ; 1 B. A C. 3 : 1 L. J. (o.S.) K. B. S. 

As to Extent of Eepairs.] — In an action 
against a tenant for not leaving premises in 
repair, evidence as to a prior promise on the part 
of the lessor to ])ut them in repair is not admis- 
sible, and it wouhl be a misdirection to tell the 
jury to have regard to such promises ; but they 
'may measure the extent of the repairs to be done 
by the age and class of the premises. Haldane 
v, Xewcoinhe. 9 L. T. 420 : 12 AV. E. 135. 

In Action for Forfeiture.]— Tii ejectment for a 
forfeiture, under a covenant to keep in tenautable 
re[»air, it is not necessary to shew that the pre- 
mises were in i-epaii- on the day of the demise ; 
but if })roved to be out of repair a short time 
previously, it is incumbent on The defendant to 
give evidence that they have been put intoreiiair 
before the right to j-e-entry accrued. Doe tl. 
lleinmlnyH v. D urn ford, 2 G. A J. 667 ; 1 ,L. J., 
Ex. 251.' 

As to Holding over on Terms of Lease.] — A 

tenant for life of an estate for l.OUO years 
demised from year to year, with six months’ 
notice to (juit. the lessee covenanting to repair. 
After the death of the tenant for life the 
co-executor assigne<l the reversion of the estate 
for 1,000 years. The lessee continued to pay 
7-cnt to the assignees of the reversion, and gave 
six months’ notice to quit : — Held, that this 
furnished evidence that the lessee held over upon 
the terms of the original agreement, and was 
bound by the covenant to repair. Wyatt v. Cole^ 
36 L. T.''613. 

g-. Damages. 

What Eecoverahle — Costs of Action.] — A. 

leased premises to B., from the 25th March, 
1S23, for sixteen years wanting ten days; and 
B. covenanted with A. to keep the premises 
ill re})air, and to paint once in every five years 
of the term, and to leave the premises in 
repair. B. underleased the premises to C., from 
the 24th June, 1834, for four years and three- 
quarters wanting eleven days: and 0. cove- 
nanted with B. "to keep the premises in repair 
(the covenant so far being in the same terms 
as in the original lease), and to paint once 
during the term, and to leave the premises in 
repair. A. sued B. for breaches of this covenant, 
aii<l B. let judgment go by default, and upon the 
writ of inquiry the damages were assessed at 
64A l().s'., being the amount of dilapidations 
proved b^-" a surveyor, whose estimate had been 
laid befoi-e B. previously to the coniincncoment of 
the action. B, afterwards sued G. for the amount 
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of the dilapidations and the costs of the action 
brought against him. The j ury found the amount 
of the dilapidations to be 57?. 10.?. : — Held, that 
B. was not entitled to recoTer also the amount of. 
the costs in the former action. Penfey v. 

7 M. & W. 601 ; 10 L. J., Ex. 229. See also Short 
V. lOiUotmy, and Smith v, Iloivell, infra. 

A messuage and premises were demised to the 
plaintiff, by a lease dated the 10th May, 1828, for 
the term of twenty-one years from the 25th March 
then last ; which lease contained covenants to 
paint the outside of the premises once in qyqtj 
three years, and the inside once in every seven 
years, and to repair and keep in repair the pre- 
mises, and also to do any repairs which on a view 
of the premises by the lessor should be found 
wanting, of which notice should be given. By 
a lease dated the 15th June, 1S30, the plaintiff 
demised the premises to the defendant for the 
residue of the term, wanting ten days, containing 
covenants, with the exception of the stipulation 
as to painting the outside woodwork, in precisely 
the same^ terms^ as those contaii led in the original 
lease. The original lessors having brought an 
action against the plaintiff for breaches "of the 
covenant to repair, he applied to the defendant to 
perform the ].‘e})airs, and for instructions as to the 
course he should ]jursue \\^ith respect to the defence 
of the action. The defendant denied that any 
notice to repair had been given, and insisted 
that the premises did not reciuire it ; the plaintiff 
thereupon offered to sivlfer judgment by default, 
which the defendant refused to assent to. The 
plaintiff! then gave the defendant notice, that, as 
he had denied that any notice to repair had heen 
served, and insisted that the premises were nor 
out of re[)air, he should traverse the Vireaches of 
covenant assigned, and. try the question, holding 
the defendant responsible for the costs. This 
he accordingly did, and the result was that the I 
original lessors recovered 68/. damages, and I 
85Z, 12.?. for costs, and he himself incurred costs 
amounting to 58/. 14.?. -id : — Held, that the 
plaintiff’ was not entitled to recover from the 
defendant the costs of defending the action, as 
they were not necessarilj' occasioned by the 
defendant’s breach of the covenant to repair. 
Walher v. Hatton^ 10 M. & W. 249 ; 2 11. (N.s.) 
268 ; 11 L, J., Ex. 361. See llndall v. Bell, 11 
M. & W. 228 ; 12 L. .J., Ex. 160. 

Held, also, that although the covenants con- 
tained in the sub-lease were (with the exception 
of that relating to painting) the same in words as 
those contained in the original lease, they were, in 
effect substantially different, the periods at which 
the leases were granted being different. Ih, 

Measure ol] — A declaration stated, that the 
plaintiffs and A., since deceased, being possessed 
of a house for the residue of a term of ninety- 
four years wanting twenty da3’s, demised the 
same to the (.lefemlants for twenty-one years, at 
a certain rent, by a deed containing a covenant 
to repair, and alleged a breach of that covenant, 
].)y means whereof all the estate and interest of 
the. plaintiffs and A. in the house became and 
were forfeited : and the same reverted to B. 
who thereu[)on availed hmiscif of the forfeiture, 
and brought an ejectment, in which he recovered 
judgment, and obtained possession of the house ; 
by means of which premises tlie plaintiff’s, since 
the death of A., had lost the rents covenanted 
to be paid bj" the defentlants. The plea traversed 
the alleged breacli of the covenant to repair ; on 
which issue was joined. At the trial tlie plaintiffs 
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claimed damages for the loss of their term, and 
for the amount of dilapidations in the house 
demised to the defendants. It appeared, by the 
particulars delivered in the ejectment brought 
by B., that such ejectment was founded upon 
the breach of certain covenants contained in a 
superior lease granted by B. for ninety-nine 
years ; and that the breaches of covenant relied 
on were the non-repair of various houses, 
including the house in question, which was 
shewn to be out of repair, and for the breach of 
a covenant which was not contained in the lease 
to the defendants ; — Held, first, masmuch as it 
did not appear that B. might not have recovered 
possession of the property for a breach of the 
covenant not contained in the lease to the defen- 
dants, that the plaintiffs were not entitled to 
recover the value of their term from the defen- 
dants. Clow V. Brogden, 2 Scott (K.R.) 802 ; 2 
Man. &; G. 89. 

Held, secondly, that they were entitled to 
recover the amount of the dilapidations in the 
house in question, at the time that the ejectment 
was brought for the forfeiture. Jh. 

A plaintiff' declared in covenant, reciting that 
P. had leased a house to tlie defendant, and the 
defendant had by the lease covenanted to repair ; 
that he had assigned to the plaintiff, witli a 
covenant that defendant had repaired according 
to the terms of the lease : breach, non-repair, 
alleging, b}’ way of aggTavatioii, that plaintiff 
had assigned to 0., with a covenant that the 
covenants in the lease had been performed ; that 
0. had snetl plaintiff for the nonperformance of 
the covenants in the lease, whereby the plaintiff 
had to pay C. 120/. to settle the action, besides 
the expenses of defending it. On motion by the 
defendant for a new trial, on the ground tbat 
the plaintiff was not liable to C., except for his 
own acts, and therefore could not charge the 
defendant with the 120/., the court refused a 
rule, the verdict being general, and not shewing 
that the jury had allowed damages in respect of 
C.'s action, and it being the defendant’s duty to 
point out at the trial the limitation contended 
for. The court also refused to increase the 
damages by 119/., which was proved to have 
been expended in defending the action by C., 
since the damages recovered by C. exceeded the 
sum given in the present action, and must there- 
fore in part have been attributable to tlie 
plaintiff’s own acts ; so that the costs of defence 
did not ajipear to be the necessaiy consequence 
of defendant’s breach of covenant. Short v. 
Kalloway, 11 A. & E. 28. 

In an action during the continuance of the 
term demised for damages occasioned by the non- 
repair of premises, pursuant to a covenant in 
the lease “ to keep the ]iremises in good and 
sufficient repair, ami at the expiration or othoi’ 
sooner determination of the tenn, so to jneld 
and give up the same,” the judge is right in 
refusing to direct the juiy to find only nominal 
damages for the plaintiff. Bell v. IIuodetL 9 Ir. 
C. L.li. 801. 

In an action by the lessee against the assignee 
of a lease, for breach of a covenant in the deed 
of assignment to keep the demised premises in 
repair Held, that the lessee, in the absence of 
actual lovss by him sustained, could recover m> 
more than nominal charges, although the lessor 
had commenced an action against him for breach 
of the covenant contained in the lease. Beattie 
Y. Qrnrey, Ir. E. 10 0. H 516. 

B. and P,, the owners of an unexpired term of 
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seventy-two vcars in xi lioiise and let Injury to Reversion. ]— On breach by a 

them to a. for twenty-one years, under the usual lessee of a covexiant to repair, the measure of 


covenants to pay the rent and to keep the 
})remises in repair, and afterwards they assigned 
the reversion to B. G-. had previously’' assigned ] 
the residue of his term of twenty-one years to 
the plaintiti, with the usual covenants. The 
plaintiff afterwards assigned the term to the 
defendant, with similar covenants to pay the 
rent and to keep the premises in repair, and with 
a covenant that the defendant would observe and 
fulfil all the covenants of the formei' lease, and 
that he would save harmless and indemnify the 
plaintiff from all costs, damages and expenses 
which might be incurred by reason of any delay, 
breach or default in payment or performance 
thereof. On the rent becoming due and unpaid, 
and the premises falling out of repair, B. brought 
an action against G., who suffered judgment by 
default. G. afterwards brought an action to 
recover the amount so paid by him and his costs. 
The plaintiff defended the action unsuccessfully, 
and he became liable to pay to G. the amount of 
the judgment by default, and also of the costs of 
that action. The t>laintiff then sued the defen- 
<lant, not having paid that amount to G., and 
judgnumt not having been signed in the action 
against him : — Held, that the plaintiff wms 
entitled to recover from the defendant the 
amount of the rent ami rc]_)airs, and the costs of 
the action in which G.'had suffered judgment by 
default, but that he was not entitled to the costs 
of the action brought acainst him bv G. Siu'dh 
V. .Howen, (> Ex. 730 ; 21) L. J.. Ex. 377. 

In an action, brought durin, 
breach «'»f covenant to rejiMir, if the evidence 
sht‘ws tiiat the j) remises were out of repair before 
iuaion the lessor is entitled to nominal damages, 


alfimugh the lessee expended money, after action, 
in rt;])airiiig the deinised premises. Morony v. 
ir. R. S C. L. 5ol. 

A lessor is not deprived of any part of tlie 
oi’dinary damage recoverable on a bi’eacli of 


damages is the injury to the marketable value of 
the reversion. 3£ilU v. Emt London Ifmo/i, 
42 L. J., C. B. 46 ; L. R. 8 C. P. 79 ; 27 L. T. 557 ; 
2rW. R.142. 

The lessees of premises utiderleb them by a 
lease, in which there was the usual general 
covenant by the lessees to repair. The under- 
lessee having neglected to repair according to his 
covenant, the lessees entered- and did the repairs 
themselves in order to save a forfeiture of their 
own lease, with which they had been threatened 
by their landlord, and then and dirring the ^ ^ 
tinuance of the lease to their under-tenant, the 
term of which had not expired, sued him for 
breach of such covenant to repair :—Held, that 
they could only recover nominal damages, since 
by ’having done bhe necessary repairs, they had 
at the time the action was brought sustained no 
injury to the reversion. Williams WlUiams^ 
43 L. J., G. P. 382 ; L. R. 9 C, P. 659 ; 30 L. T. 
638 ; 22 W. R. 706. 

In an action for breach of covenant to keep 
in repair brought by the lessor or his assignee 
during the pendency of the term, the damages 
may, but need not necessarily, be the present 
value of a sum, equal to the cost of repair, that 
sum being payable at the end of the term ; or the 
damages may, but need not necessarily, be the 
injury caused by the want of repair to the sale- 
able value of the reversion ; and, save in very 
extreme ca-es, it is the province of the jury to 
decide which, of tl.iese modes is, in th^i particular 
the term, for a i case, the appro|).riate one. MeUfe v. Kavanayli^ 

Ir. R. 11 C. L. 431. 

In estimating the damages recoverable by the 
covenantee diuing the currency of a lease in respect 


of the bj-each of a, covenant to keep the demised 
premises in repaii-, all the circumstances must 
be taken into consideration, .and the damages 
must be assessed at such a sum as reasonably 
I represents the diminution of the value of the 
cr.vcnant by the lessee to deliver up the demised reversion by the breach of covenant ; and -where 
premises in good repair, by reason of the lessors the covenantee is himself subject to covenants 
effecting srriiclural alterations in the premises to a superior landlord, and the covenantor has 
after the determination of tlie lease. Imlcndoh notice of the original lease, the covenantee’s 
V. Leech, 1 Cab. tV: E. 412. Affirmed in C. A. | liability to his landlord must be taken into 

if a tenant: who is bound to repair leaves, and I account, Contpiest v. Ehbetts^ 65 L. J., Ch. 

at the end of the tenancy the premises are out 1 808 ; [1896] A. C. 490 ; 75 L. T. 36 ; 45 W. R. 

of repair, the jury may give the landlord, in an ! 50 — ,H. 7 
action figninst the tenant, not only the amount '' 


. L. (E.) 


Where Reversion Extinguished.] — The 

measure of damages in an action for breach of 


of the actual c.xpense of the repairs, but also a 
compensation for the lo.ss of the use of the 
t>reniises while they were undergoing repair. | covenant to repair is the sum necessary to put the 
n ood,^ V. Pope, 1 Scott, 536 ; 1 Bing. (N.c.) 467 ; ! premises in repair, notwithstanding before action 
6 C'ar. fJe 7S3. ^ the reversion (.f the plaintiff has been extinguished 

In an action agaixist the assignee of a lease of j by an entry of the superior landlord. Eavies v. 
a hou^-e for breach <ff covenant to leave the | Underwood, 2 H. & N. 570 ; 27 L. J., Ex. 1 13 ; 3 


premi>es in repair at the end of the term, it 
aijpeared that o-wing to changes in the smTound- 
ing pro{)ei‘ty the house had so far altered in value 


Jur. (N.s.) 1223; 6 W. R. 105. 

Where Substantial.] — A defendant held 


since the commencement of the lease that it i premises under a lease, with a covenant to keep 
woul-1 be Jis valuable for letting purpo.ses if .some ! and yield them up in repair. At the expiration of 
of the rc}jjiirsre(|uircd by the covenant, according j the lease, at Christmas, i863, the premises were 
to its sti’iet meaning, were either omitted or i dilapidated to an amount fixed by the jury at 22Z. 
executed at a cheaper rate than was usual under | The plaintiff (the reversioner) had before this 
such a covenant ; — Held, that the facts above j time made a verbal agreement with a third person 
inentionc'd weiX‘rjogrr)UJidfoidimitiBgthe liability | to grant him a lease for a long term, and he at 
ot the delendant umiLr the covenant, and that J once proceeded to pull down the premises Held, 
the measure of damages for a breach of it was I that the plaintiff -was, notwithstanding, entitled 
the amount re-piircd to put the premises into | to recover substantial damages. llawUnqs v. 
such repair as was originally contemplated by Morgan, IS C. B. (n.s.) 776 ; 34 L. J., C. P.*185 ; 
the covenaiR. Morgan v. ILmly, 35 W. R. 688 ] 11 Jur. (N.s.) 564 ; 12 L. T. 348 ; 13 W. R. 746. 

Affirming 1 / Q. B. I), 770, i In an action by a lessee against an assignee 
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for damages sustained by the former, in conse- 
quence of the neglect of the latter, while he 
continued assignee, to repair the premises, pur- 
suant to a covenant in the lease it appeared 
that in June, 1843, the plaintiff assigned the 
lease to the defendant ; in October, 1851, the 
defendant assigned the lease to T. ; and in June, 
1852, T. assigned to H., who in August, 1852, 
surrendered it to the ground landlord. It was 
proved that in July, 1852, the premises were 
dilapidated, but there was no evidence of their 
state at any prior time Held, that the plaintiff 
was entitled to recover substantial damages, and 
not nominal damages onlv. Smith v. Peat, 
2 0: L. R. 424; 9 Ex. Kii ; 23 L. J., Ex. 84; 
S. P., Maxilettm, v. PawUngs, 3 C. L. E. 237. 

Premises Bestroyed by Eire.]— The plain- 
tiff being assignee of a lease which contained a 
covenant to repair, underlet the premises to the 
defendant, upon the terms that he should “main- 
tain them in as good a state as they would be 
wdien repaired by him.” Shortly after the defen- 
dant took possession, the promises, which were 
old and dilapidated, were destroyed by tire. The 
jury found that the cost of rebuiiding them 
would be 1,635/., but that they would be more 
valuable by 600/. r—Held, that the defendant 
was only bound to put the premises in tlie same 
state they would have been in if lie had repaired 
them before the fire, and consequently he was 
liable to pay, as damages, 1,035/. onl 3 ^ Tate,s- 
V. Pumter, 11 Ex. 15 ; 24 L. J., Ex. 226. 

Action commenced before Expiration of 

Term.] — Where a tenant foi* years agrees to keep 
the premises in repair duriiig the tenancy, and 
before the expiration of the term an action is 
brought against him for breach of this agree- 
ment, the plaintiff' is entitled to recover nominal 
damages oidy. Marriott v. Cotton, 2 Car. k K. 553. 

Two years before tlie determination of a lease 
a landlord brought an action against his tenant 
for breach of covenant to repair. The tenant 
paid a sum into court, which the landlord 
.accepted in satisfaction. After the determina- 
tion of the lease the landlord brought another 
action for breach of the covenants to keep the 
premises in repair and to deliver up in repair. 
Ho repairs were done between the first action 
and the end of the lease ; the particulars in the 
second action included all matters which had 
been claimed for in the first action as well as 
some additional items Held, that the true 
measure of damages was the amount required to 
put the promises into repair less the sum paid 
into court in the first action. Ilendermn v. 
Thorne, 62 L. J.. Q. B. 586 : [1893] 2 Q. B. 164 ; 

5 E. 404 ; 69 L. T. 430 ; 41 W. E. 509 ; 57 J. E, 
679. 

Premises Relet before Termination of 

Lease.] — Where a lessee has covenanted to leave 
the premises in repair at the end of the term, 
the rule as to the measure of damages, on breach 
of the covenant, is that the damages are such a 
sum as it will cost to put the premises into the 
state of repair in whicli the lessee was bound to 
leave them ; and tliat rule is not affected by the 
fact that, bcf(3re the expiration of the teriii, the 
lessor has relet the premises on the expiration 
of the term to a third person, who has cove- 
nanted to alter and rebuild the })remises. Jo a nor 
V, Wcek% 60 L. J., Q. B. 510 ; [1891] 2 Q. B.' 31 : 
65 L. T. 16 ; 39 W. E. 583 ; 55 J. P. 725—0. A. 
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- ^ Rights of Lessee against Under-lessee 

3 in Absence of Covenant. J — Premises were demised 

- to the plaintiff and others for a term of years, 
1 commencing from March, 1829, and with cove- 
3 nants by him to repair and to insure in the Pro- 
3 tector Fire Insurance Office, or in such other 

respectable fire insurance office in London or 
Westminster, as he and the other lessees should 
s think fit. The demise then contained a proviso 
3 for re-entry in case of breach of covenants. By 
r a lease of the 30th April, 1835". the plaintiff 
f underleased the premises to the defendant for a 
1 term short of the original term, and with cove- 
, nants to repair and insure precisely the same as 
; those in the original lease, except that the 
covenant to insure was in the Protector Fire 
Insurance Office, or in such other respectable fire 

- insurance office, in Loudon or Westminster, as 
i the defendant should think fit. The defendant 
3 had notice of the lease to the plaintiff and of its 

- contents. The covenants to repair and insure 
3 having been broken, the plaintiff was ejected by 

- the superior landlord : — Held, that the plaintiff 
3 was not entitled to recover against the defen- 
3 dant, as damages for breach of covenant, the 
i value of the reversionary interest in. the teim 
3 wdiich he had so lost, there being no covenant 
b by the defendant to indemnifv. Logan v. HaM. 

3 4 C. B. 598 ; 16 L. J., C. P. 252 ; ll*Jur. 804. 

1 

i; Covenant not to Commit Waste. ] — A cove- 

nant by a tenant not to commit w'aste on the 
demised property is not, with regard to the measure 
of damages for the breach of it, the same thing as 
f a covenant to deliver up the property at the end 
) of the term in the same state as that in which 
[ the tenant received it. Therefore, in an action 
5 by the reversioner against the tenant for waste, 

. the measure of damages is not necessarily the 
[ sum which it would cost to restore the property 
to its condition before the waste ; the true 
; measure of damages is the diminution in the 
^ value of the reversion, less a discount for 
, immediate payment. Whitham v. Ker,Jhaio, 16 
Q. B. I). 613 ; 54 L. T. 124 ; 34 WL E. 340— C. A. 

Death of Lessor.] — Lessee’s damages in waste 
moderated by death of lessor. Anon., Cary, 2. 

Evidence.] — In an action for dilapidations, 
the plaintiff must prove his particulars of demand, 
in the same manner as in an action for goods 
sold and delivered. Smith v. Pouqlas. 16 C. B. 
31 ; 3 C. L. E. 752. 

Penalty or Liquidated Damages.]— Lessees, 
who had been granted the privilege of placing 
slag from blast furnaces on land let to them, 
covenanted (inter alia) to pay the lessor 100/. 
per imperial acre for all land not restored at a 
particular date : — Held, that the sum, although 
described in one part of the agreement as “ the 
penalty therein stipulated,” was not a penalty ; 
but estimated or stipulated damages. Elphin- 
atone v. Monlilaml Iron and Coal Co., 11 App. 
Gas. 332 ; 35 W. E. 17— PI. L. (8c.) 

WTiere one lump sum is made pa 5 nible by way 
of compensation on the occurrence of one or 
more or all of several events, some of which may 
occasion serious, and others but trilling damage, 
the presumption is that the i)arties intended the 
sum to be penal, subject to modification ; but 
whero the payments stipulated are made pro- 
portionate to the extent of which the ctmtractors 
may fail to fulfil their obligations, and they are 
to bear interest from the date of the failure, 
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payments so adjusted, ^ith reference to the 
actual damage, are liquidated damages. Ih. 

h. Otlier Matters. 

Obligation to use Premises in Tenantlike 
Manner.] — There is no implied contract to use 
demised premises in a tenantlike manner where 
the tenant has expressly contracted to repair. 
StimcJen'^. ClirhUnu^, 10 Q. B. ISo ; 16 L. J.p 
Q. B. 265; 11 Our. 694. 

A. agreed to let, and B. to take, a house at a 
yearly rent payable (quarterly, and at the end of 
the agTeement was the following stipulation : 

“ A. agrees to take the fixtures at the expiration 
of B.’s tenancy, and to allow the price at which 
they may he valued, provided they are in as good 
condition then as they are now, and B. agrees to 
leave the premises in the same state as they now 
nre.” Though not stated in the agreement, the 
house was at the time of the agreement in the 
occupation of 0. as tenant to A., who afterwards 
quitted : — Held, that, notwithstanding the exist- 
ence of ex]_>ress terms of agreement, an implied 
contract a-rose on the part of B. to use the 
})remi^es in a tenantlike manner, and that the 
agreement was pi’operly described as an agree- 
ment to leave the pi’emises, at the expiration of 
the tenancy, in the same state as they were in at 
the commencement of the tenancy, and not at the 
date of 1 he agreement. Wh itr v. yiehohon, 4 Scott 
(N.K.) TUT ; I Man. G. 95 ; 11 L. J., C. P. 264. 

Eight of Landlord to Enter to Eepair.]— A 

landlord has no right to enter his tenant’s 
premises to repair them, without there was some 
st!|>ii]ntion at llio time of the letting to that 
elVect, JJarher v. JJarl'er, 8 Car. A; P. o.TT. 

A covenant for a landlord to be allowed to 
come into a house to see the state of its rej^air at 
‘G.;(t7ivenieiit times,” is not biolven by his not 
being alhjwed to go into some of tlie rooms, if 
he lias given no notice of his coming. JJoe d. 
M't'th’irll v. Bh'd, 6 Car. & P. 195. 

A lessor who, in the absence of ex|)ress power 
in tlie lease, enters upon the demised premises to 
I’epair them on breach of the lessee’s covenant 
to repair, even tliough under a superior lease the 
lessor is liable to forfeiture for non-repair, and, 
though lie enters by leave of weekly sub-tenants, 
corninits a trespass which will be icstrained by 
injunction. Shwlier v. Planet BnUcVmj Simefy, 
27 W. E, 877---C. A. 

In a lease of a newly-constructed grain ware- 
house, there was a covenant by the lessor that he 
would (.luring the term ‘‘keep the main walls 
and uiaiij timljers of tlie warehouse in good 
repair and condition ” : — Held, that the covenant 
im}tlied a licence by the tenant to the landlord 
to enter upon the jireinises for a reasonable time 
for the ])ur})rise of executing the necessary 
repairs. Bmen v. Bilton, 47 L. J., Ch. 267 ; 7 
Ch. 1). 815 ; 88 L. T. 281 ; 26 ^Y. Pt. 894, 

Estate Liable for Eepairs.] — By an agreement 
under .seal. E. covenanted with B., his executors 
and administratfji's, that he would at any time 
thereafter, at the I’eqiiost of B,, Ids executors, 
ad minis t nitons or assigns, execute a demise of ' 
certain freelmlds foi* the term of twenty-one 
years, ai the yearly rcuit of 180C, which ‘lease 
sliould coiitaiJi a covenant to keep the premises 
ill good and su]>stantial repair, and all other 
usual covenants ; and B. for himself, his execu- 
tors or adiuinistratois, covenanted with E., 


whenever thereto requested by E., to accept 
such lease, and execute a counterpart. Under 
this agreement B. entered and j^aidrent until his. 
death (\vhieh took place before the 1st of January, 
1870), and after 'his death his widow and legal 
personal representative entered and paid rent. 
No lease was ever executed, and no such request 
as above mentioned was ever made by either 
party. Since his death rent had accrued due, 
and a sum was required for repairs Held, that 
the liability under the deed was from the first, 
and still was, a specialty ; hence that a claim by 
E, for the sums due for arrears of rent and 
dilapidations under the covenants agreed to be 
entered into by B. 'were debts by specialty 
against his estate. Kidd v. Bonne, 40 L. J., Ch. 
581 ; L. E. 12 Eq. 89 ; 24 L. T. 356. 

Landlord not Liable for Damage for Neglecting 
to Eepair.] — A landlord let premises to a tenant 
under a lease by which the latter covenanted to 
keep them in repair. Attached to the liouse was 
a coal cellar umler the footway, with an aperture 
covered by an iron jilate which w’as at the time 
of the demise out of repair and dangerous. A 
passer-by in consequence fell into the aperture 
and was injured : — Held, that, the obligation to 
repair being by the lease cast upon the tenant, 
the landlord was not liable for this accident. 
Pretty v. Bielimore, L. E. 8 (A P. 401 : 28 L. T. 
704 ; 21 W. E. 788. 

Held, also, that the jirovisioii in the Metropolis 
Local Maiiagcraent Act, 1855 (18 & 19 Viet, 
c. 120), s. 102. nuikes no difference in this respect. 
Ih. 

Assets of Devisee Liable.] — In 1882 an equit- 
able tenant for life made a lease containing a 
co\'enaiit to keep the demised premises in repair, 
and, iq)On the dete.rmiiiation of the lease by the 
death of the lessor, the lessee and his devisee 
continued in possession, and paid rent to the 
remainderman, without any fresh express agree- 
ment, In 1855, the remaindei'man assigned the 
reversion to a purchaser, who, in the following 
year, demised the premises to the remainderman 
for a term still unexpired. The premises were 
burnt in 1859, and no change of tenancy had 
taken place up to the death of the devisee in 
1871 : — Held, first, that the assets of the devisee 
were liable, under the covenant, to the expense 
of rebuilding the premises. Mornonh v. AlJeyne^ 
Ir. E. 7 Eq. 487. 

Held, secondly, that the title of the reniainder- 
niau being merely equitable, could not be relied 
on as a bar to his claim. Ih. 

Held, thirdly, that the .Statute of Limitations, 
did not apply. 1 h. 

Tenant in Common— Contribution.] — One 

tenant in common of a house who exi)eiKls- 
money on ordinary repairs, not being such as 
care necessaiy to ])revent the house from going to 
riiiii, has no right of action against his co-tenant 
for contribution. Letfjh v. iJlrhemn,. 54 L. J., 
Q. B. 18 ; 15 Q. B. D. 60 ; 52 L.T. 790 ; 88 W. E. 
538—0. A. 

4. Eok Quiet Enjoyment and Title. 
a. The Covenant. 

To what extending.] — A covenant for quiet 
enjoyment generally only extends to a disturb- 
ance under a lawful title. Amn., Lofft, 460. 

A, demised by lease to B.-, who assigned his 
interest to C., and C. to D. ; B. covenanted for 
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quiet enjoyment with C, and his assigns :~Held, 
that D. might maintain an action against B., on 
being ejected by A. for a forfeiture" made by B. 
before the assignment to C. Caniphell v. Zeivu, 
3 B. & Aid. 392 ; 21 E, R. 520. . . 

An action on the covenant for quiet enjoyment 
may be inaintained for the dist^lrbance of a way 
of necessity. Morris' v. Milqi iigton, 3 Taunt. 24 ; 
12 R. R. 579. • 

A lessee covenanted that the plaintiff, paying 
rent, should have quiet enjoyment of a term 
upon an underlease to commence in 1836 : the 
lessee having afterwards forfeite<l his own term 
by nonpayment of rent to the superior landlord, 
the plaintitf could not come into possession of 
the term to commence in 1836 Held, that the 
plaintiff could not sue on the covenant for 
quiet enjoyment ; at all events not before 1836. 
Ireland v. Bircliam, 2 Bing. (n.C.) 90 ; 2 Scott. 
207 ; 4 L. J., C. P. 305. ^ ^ • 

Covenants for title and quiet enjoyment do 
not extend to protect a purchaser against defects 
of title, which the recitals in his own purchase 
deed are sufficient to disclose. Hunt v. White, 
37 L. J., Ch. 326 ; 16 W. R. 478. 

By deed the defendant demised to the plaintiff 
a coal-mine for a term of years, with liberty to 
dig and sink pits for obtaining the coal : and the 
defendant covenanted with the |)laintiff’s that 
they might peaceably and quietly have, hold, 
occupy, possess, and enjoy tlie mine during the 
term, without any molestation, interru|>tion, or 
disturbance whatever of, fronj, or by the defen- 
dant. After the making of the deed, the defen- 
dant excavated a quarry of ironstone, lying 
under some of tlie closes under which the 
demised mine was situate, but above that mine ; 
and made holes from the strata of ironstone 
into the demised mine, and thereby caused quan- 
tities of water to |)ercolate into the demised mine ; 
and the defendant also, by excavating the fpiarry, 
caused parts of the roof of the demised mine to 
fall in, and by reason of the premises the demised 
mine became flooded, and the working of the 
coal was rendered impracticable : — Held, that 
though the defendant had a right to excavate 
the quarry, yet as the excavation, had caused an 
inteiTuption of the plaintiff’s occupation of the 
demised mine, the defendant was liable for a 
breach of his contract for quiet enjovment. 
Shaw V. Stentotu 2 H. & N. 858 ; 27 L. J„ Ex. 
253 ; 6 W. R. 327. 

Where Implied.] — There is an implied cove- 
nant for quiet enjoyment under the words 
‘•granted and demised.’’ Ij gulden v. Mag, 9 
Yes. 330 ; 7 East, 237 ; 3 Smith. 269 : 2 Bos. k 
(X.R.) 449 ; 8 R. R. 623 : 9 R. R. 104, n. 

Semble, that no covenant for title or quiet 
enjoyment is implied from the mere relation- 
ship of landlord and tenant, or from the w<>r<ls 
“agree to let” in a lease, but only from the 
word “demise.” Bagner v. JJogd-, 64 L. J., 
Q. B. 787 ; [1895] 2 Q. B. 610 ; 14 'll. 678 ; 73 
L. T. 250 ; 44 W. R. 328 ; 59 J, P. 710—0. A. 

Under a ])aro] demise the law will inqdy aii 
agreement for ([uiet enjoyment, ljut not for good 
title. Bandy v. Cartirrighf, 8 Ex. i)13 ; 22 
L, J., Ex, 285 ; 1 W. K. 415. 

In a conveyance in fee of land to the defen- 
dant, he covenanted with the grantor not to 
permit any part of the premises to be used for 
selling beer. The defendant afterwards granted 
a lease of part of the land, with covenants by the 
lessee not to carry on certain tra<Ies, but not 


mentioning that of a seller of beer, and with a 
covenant by the lessor for quiet enjoyment. The 
term was assigned to the plaintiff, \vho having 
no notice of the defendant’s restrictive covenant 
used the premises as a beershop, and being 
restrained, by .injunction in chanceiy, at the 
shit of the vendor of the fee, sued the defendant 
for breach of the express covenant, for quiet 
enjoyment, and also for breach of a covenant for 
title alleged to be implied from the terms of the 
lease : — Held, that the covenant for quiet enjoy- 
ment excluded any implication of such an 
implied covenant, and that there had been no 
breach of the former covenant, as it clid not 
guarantee to the tenant that he might lawfully 
use the land for any purpose not included in the 
restrictions in the lease. Bennett w MheHon^ 
41 L. J., Q. B. 165 : L. R. 7 Q. B. 316 ; 20 W. E. 
442— Ex. Ch. 

In a contract for a demise of land, a promise 
of quiet en joyment during the term is implied 
by law. Hall v. City of London B reive rg Co., 2 

B. & 8. 737 : 31 L. J., Q. B. 257 ; 9 Jur. (ik.S,) 18. 

In 1841, B. agreed to let to A. for eight years 

and a quarter premises, “subject to the same 
conditions as were mentioned in the memoran- 
dum under -which B. held of C.” ; and that “if 

C. was willing to accept A. as tenant instead of 
B., A. was willing to take the remainder of the 
lease or momorandiiin from C., ami become his 
tenant.” C. was tenant to 1).,’ and C.’s term 
expiring at Christmas, 1844. D. brought eject- 
ment and turned A. out on the 7th of February, 
1845. In an action by A. against B. for this 
eviction, tlie deelai’ation, after setting out the 
agreement, alleged that B. jiromised A, that he 
should and might “ quietly use, occupy, and 
enjoy the premises for the term for which B. had 

I so agreed to let them”: — Held, that no such 
promise could be im|)lied from the contract set 
out. the contract being subject to conditions, the 
natui'e of which were not disclosed. 3Ie.s',wnt v. 
Ileynolds, 3 C. B. 194: 15 L. J., C. P. 226 ; 10 
Jur. 550. 

- — Eviction by Title Paramount — Tenancy 
from Year to Year.] — In a tenancy fi*om year 
I to year there is no implied covenant for quiet 
j enjoyment against eviction by title paramount 
on the determination of the landlord’s interest ; 

I and if, on such determination, the tenant is 
I evicted by the superior landlord, he has, in the 
I absence of an express agreement, no claim 
against his landlord for damages for such eviction 
by the siqicrior landlord. Sehwart: v. Loehet, 
61 L. T. 719 : 38 W. R. 142. S. P., Penfold v. 
Ahhoft, 32 L. J., Q. B. 67 ; 9 Jur. (N.S.) 517 ; 7 
L. T. 384 : 11 W. R. 169. 

See further as to Eviction by Title Paramount, 
post, cols. 1151, 1152. 

Qualifying Implied Covenant.] — The whole 
covenant implied in the word “demised” is 
qualified and restrained by an express covenant 
for (piiet eiijoyjnent. Linex, Stepheiwon, 6 Scott, 
447 : 4 Bing. (N.C.) 678, S. C., 5 Bing. (N.C.) 1 83 ; 7 
Scott, 69 ; 1 Arn. 385 ; 7 L. j'., 0. P, 263— Ex. Uli. 

Ko absolute covenant for title can be implied 
from woi’ds of grant, where there is an express 
qualified title on the face of the deed. Stannard 

V. Porhes. (> A. k E. 572 : 1 N. & P. 633 ; \V. 

W. & D. 321 ; 6 L. J., K, B. 185. 

Qualified.] — Releasors covenanted that IBr and 
notwithstanding any act, by them, or any 
or either of them done to the contrary, they Viad. 
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gootl title to convey lands in fee ; and also that | 
they or some or ou*e of them, for and notwith- 
staiuliug any such matter or thing as aforesaid, 
had good right and full power to grant ; and 
likewise that the releasee should peaceably and 
quietly enter, hold and enjoy the premises 
granted, without the lawful let or disturbance 
■of the releasors or their heirs or assigns, or for or 
by any other person or persons whomsoever 
and that the releasee should be kept harmless 
and indemnified by the releasors and their heirs, 
against all other titles, eharges, &c. save and 
except the chief rent issuing and payable out of 
the pi’cmises to the lord of the fee '.—Held, that, 
the generality of the covenant for quiet enjoy- 


covenant that A. had in himself good right, full 
power and lawful authority to make that con- 
veyance of his estate and interest under the deed 
to" D., his heirs and assigns, for ever : — Held, 
that this was not an absolute covenant that A. 
had power to convey a freehold estate, but only 
that he had power to convey such an estate as 
he took under the deed. Ddmer. v. M'Cahe. 14 
Ir. C. L. E. B77. 

L., who was possessed of a term for years, 
provided C. should so long live, assigned the 
term and covenanted that, notwithstanding any 
act, deed, matter or thing done by him at any 
time theretofore, the lease wns valid, and that 
the same wns in full force and effect, and in no 


meiit againsf the releasors and their ; heirs, and j wise forfeited, surrendered, assigned, determined, 


any other person or persons whomsoever, was 
not restrained by the qualified covenants for 
good title and right to convey for and iiotwith- 
staTxiing any act done by the releasors to the 
contrary. Howdl v. Itivk/mh, 11 East, 638 : 11 
IL R. 2S7. 

So. where the assignor covenanted that for and 
notwithstanding any act or thing by him done, 
the lease was valid ; and that it should be law- 
ful for tlie assignee at all times, during the term, 
([iiietly to enjoy, without the lawful let or inter- 
ruption of tlic as^ignor, his executors, admiiiis- 
trators or assigns, or any of them, or any other 
persun or persons whomsoever, claiming any 
■estate or riglit in the premises, and that the pre- 
mises were discharged by the assignor, his heirs, 
execntoi‘s m* administrators, from all former 
incniubranct's, made or sufiered by his, or by their 
or either of rheir acts or |)rivity ; aial then 


or otherwise become void or voidable, or pre- 
judicially affected in any manner howsoever, 
otherwise than by effluxion of time ; and also, 
that, for and notwithstanding any such act, he 
(L.) had f ull power to assign. Before the assign- 
ment G. died, and L. knew the fact : — Held, that 
the covenant of the lease being valid and not 
determined, was qualified by the preceding cove- 
nant, and restrained to any acts done by L., and 
that therefore he was not liable upon this cove- 
nant for an eviction by the party entitled on C.’s 
death. Stannard v. Forbes^ 1 N. tk P. 683 : 6 
A. k E. 572 : W. W. & D. 321 ; 6 L. J., K. B. 185. 

By deed, after reciting a grant to A. in fee, 
and that the defendant’s wife wms the heiress of 
deceased, who died intestate, and reciting an 
appointment in fee by the defendant and his 
wife, in favoar of the plaintiff, the defendant 
covenanted that, notwithstanding any act by him 


followed n (.‘ovenant for further assurance by tlie I or his wife or A. committed, he and his wife were 
TS>ignr.r. his executcirsainladniinistrators and all i lawfully seised, and that, notwithstandirig any 


pei>oiis whomsoever claiming under him : — Held, 
that tiie general wor<ls in the covenant for quiet 
enjoyment were restrained by the restrictive 
words in tlie covenant for title and further assu- 
rance, wliieh preceded and followed it, andthere- 
foie tliat such eovenaut was confined to the acts 
of the covenantor, and those claiming under him. 
Mml V. MandialL 8 Mi»ore, 7i)3 ; 1 Br.k B.81i) : 
21 E. R. 610. 

J’he assignor in a deed of assignment of a 
lease, after I'ceiting the original lease granted to 
another for the term of ten years, which by 
mesne assignments had vested in him, and that 
the plaintifl- had contracted for the absolute pui*- 
<?]iase of the pi'emises, bargained, sold, assigned, 
traii>fer]’e<l and set over the same to the plaintiff, 
for and during all the rest of the term of ten 
years, in as ample manner as the assignoi- might 
have lield the same ; subject to the payment of 
rent and })erformance of covenants ; and then 
covenanted that it was a good aiul subsisting 
lease, valid in law, in and for the premises thereby 
assigned, and not forfeited or otherwise tlctcr- 
niiiuNl, or become void or voidable : — Held, that 
the generality of this covenant for title, which 
was supported h^" the recital of the bargain for 
an alisolute term of ten years, was not restrained 
by <.>t her (‘oveiiants which went only to provide 
for or against the acts of the assignor himself, or 
of those who claimed under him. Jiarton- v. 
Fitxjjrrald, 15 East, 530 ; 13 E. E. 519. 

Where a deed after j'eciting tliat under a deed 
A. was seised ami possessed of premises, and that 
lie Iiud agreed witli I). for the sale of all A.’s 
estate and interest under the same deed to D., 
witnessed that A. did grant and assign unto D. 
the premises, to hold the same to him, his heirs 
and assigns, for ever ; and also contained a 


act as aforcsiiid, he and his wife had a good right 
to convey ; and that it should be lawful for the 
plaintiff to quietly occupy, Avithout interruption 
by the defendant and his wife, or any person law- 
fully claiming under them or A. ; and that the 
defendant and his Avife, and all persons claiming 
under them or A. Avould execute to the plaintiff 
all further assurances. In an action for breach 
of this covenant for quiet enjoyment, the declara- 
tion averred, that P. claimed, as heir-at-law of 
A., deceased, laAvful right and title to the pre- 
mises ; and then set out a recovery in ejectment 
by P., by Avhich the plaintiff Avas e\icted. The 
defeiulant set out the deed, and pleaded that A. 
died intestate, leaving the defendant’s Avife her 
only child and lieiress-at-law ; and that the plain- 
tiff instigated P. to claim a right and title to the 
premises ; and that P. in consequence made the 
claim, and prosecuted the ejectment. At the 
trial, the jury found that the defendant’s wife 
Avas not the heiress-at-laAV of A. : — Held, first, 
that the jury Avas not estopped, by the recital in 
the deed of the heirship of the defendant’s Avife, 
from finding that she Avas not, in fact, such 
heiress. Younq v. Rai/teock, 7 C. B. 310 ; 18 
L. J., C. P. 193'; 13 Jur. 539. 

^ Pleld, secondly, that the generality of the terms 
of the covenant for quiet enjoyment was not 
restricted by the introductory AA^ords of the cove- 
nant for title and power to convey, to any act 
done by the defendant and his wdfe, or A. Id. 

Conditional.] — A covenant by lessor that the 
lessee paying the rent and performing covenants 
shall quietly enjoy is not a conditional covenant ; 
and a plea stating the nonpa^'ment of the rent, 
or the non-performance of a covenant by the 
lessee (to insure), is no bar to an action by the 
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lessee on the covenant for quiet enjoyment. I)aw~ 
Mm V. Byer, 2 N. <& M. 559 ; 5 B. '& Ad. 584. 

Affected hy Provisions of Act of Parliament.] 

—When after the granting of a lease an act of 
parliament has been passed which renders it 
illegal to use the premises for the purpose for 
which they were let, the refusal to permit them 
to be used for that purpose is no breach of a cove- 
nant for quiet enjoyment or of a covenant to 
keep the premises in proper condition. Kawhy 

V. SJmrpe, 47 L. J., Ch. 617 ; 8 Ch. D. 39 : 38 
L. T. 583 ; 26 W. R. 685~C. A. 

The defendant let the basement of a store to 
the plaintiff “ with full and undisturbed right 
and libertj’’ to store cartridges therein,” and cove- 
nanted to keep the premises in proper repair and 
condition, so as to ]je available for storing cart- 
ridges, and covenanted for quiet enjoyment. 
Other parts of the store weic at that time let to 
others persons- for storing gunpowder. Soon 
afterwards the Explosives Act, 1875, passed, 
making it illegal to store cartridges and gun- 
powder in the same building. The defendant, 
upon the act corning into operation, removed the 
jtlaintiff’s cartridges out of the building. A 
correspondence ensued, and the defendant stated 
to the i)laintiff that the basement was at his dis- 
posal, but that if he stored cartridges there the 
defendant must, to protect himself from liability, 
gi ve notice to the authorities. The plaint iff there- 
upon commenced an action to resti’ain the defen- 
dant from obstructing the storing of his cartridges, 
and to compel the (lefendant to do everything 
necessary to enable the plaintiff: to store them 
there, and for damages : — Held, first, that there 
had been no eviction, the removal of the plain- 
tiff’s cartridges being only a trespass. I b. 

Held, secondly, there had been no breach of 
covenant by the defendant, for that the covenant 
to keep the premises in proper condition for 
storing cartridges only referred to their i)hysical 
condition ; and that the grant of libert}^ to' store 
cartridges there did not import a warranty of the 
legality of so storing them, nor did anything in 
the lease bind the defendant to procure licences 
to make the storage legal. Ih. 

Action on — Interesse Termini.] — An interesse 
termini will not support an action on a covenant 
for quiet enjoyment, nor an action for trespass or 
for damages. Lock v. Furze (L. R. 1 C. ?. 441) 
and Qlllard v. Cheshire Lnies Com mitt ee (32 

W. R. 943) distinguished. Wallis v. Jlands^ 
m L. J., Ch. 586 ; [1893] 2 Ch. 75 ; 3 R. 351 ; 
d8 L. T. 428 ; 41 W. R. 471. 

In void Lease.] — A., being tenant for life of 
lands with a leasing power, granted a lease to B., 
which lease was afterwards held void, upon the 
ground that it wns not made in accordance with 
the power. 'i’Jie lease contained a clause, that 

A., for himself, his heirs and assigns, the pre- 
mises, with the appurtenances, unto B., his execu- 
tors, administiators, and assigns, under the rent, 
covenants, conditions, exceptions and agreements 
before expressed, against all persons 'whomsoever 
lawfully doing the same, will during the term 
warrant and (lefend.” Upon tlie death of A. the 
remainderman brought ejectment against B., 
and recovered judgment and possession of the 
premises. In an action by B. against the execu- 
tors of A. for a breach of the covenant : — Held, 
that the words ‘‘ v^^arrant and defend ” operated 
not as a covenant in Jaw only, but as an express 


covenaifit for quiet enjoyment, extending to the 
term purported to be granted by the lease, and 
therefore, that the executors of A. were liable 
for a breach thereof. Williams v. Burrell. 1 
C. B, 402 ; 14 L. J., C. P. 98 ; 9 Jur. 282. 

A lease having been granted by 'deed in terms 
from which the law implies a covenant for title, 
and the lessor proving to have no title to part 
of the demised premises : — Held, that the lessee 
might refuse to take possession of such part of the 
demised premises and elect 1 o keep the remainder, 
and might in an action for rent due under the 
lease claim damages for breach of the implied 
covenant by wav of counterclaim. Mostyn v. 
West JMosf yn Coal 6b., 45 L. J., C. P. 401 ; 1 
C. P. D. 145 ; 34 L. T. 325 ; 24 W. R. 401. 

Trustees of a charity grant an improper lease 
of the charity lands, in w^hich they covenant 
with the lessee, for his actual enjoyrhent of the 
demised premises during the term. The court 
in setting aside the lease, will order the indenture 
of the demise to be cancelled in toto, and will 
not leave the personal covenants of the trustees 
in force for the benelit of tlie lessee. Att.-Gen. 
V. Moryan. 2 Russ. 306: 26 R. R. 81. 

T., by indenture dated in 1663, demised to W. 
lands, &c., in Ireland, together with the mines, 
timber, Ac., to make sale, &c., thereof, without 
impeachment of wa.ste, the lessee, his executors, 
Ac., planting, from time to time, 500 trees of 
oak an<l ash, in the room, Ac., <]uring the lease 
to hold, Ac., for a term of ninety-eight years, at 
a rent of 156 sterling for the first three years, 
and 30Z. sterling for tlie remainder of the term ; 
and T. coveiuiiited that W., Ac., npon request, 
would, “ from time to time, renew the said lease, 
and perfect such other further assurances as W., 
Ac., should require,” Ac. The lease also con- 
tained a covenant of warranty of title, Ac., and 
that in case of eviction, or that the premises 
should be wasted in war or rebellion, Ac., that 
the rent should cease for the time. By an inden- 
ture dated in 1739, reciting the original lease, 
and the covenant for renewal, a further lease for 
ninety-eight years, recited to be in pursuance of 
the covenant, Ac., was granted, containing a 
similar covenant. Upon a bill filed in 1827, 
claiming a further renewal : — Held, that the 
covenant was to be construed as a covenant for 
further assurance, and not for perpetual renewal. 
Browne v. TiyJie, 8 Bli. (N.s.) 272 ; 2 Cl. A F. 
396. Affirming Hayes, 158. 

Of Easement not acquired by Lessor.] — In a 

conveyance in fee from A. to B. of a house and 
premises in the rccupatioii of A., “ together with 
all lights, liberties, privileges, easements and 
appurtenances to the premises belonging or in 
anywise appertaining or usually held and enjoyed 
thei’ewith, or deemed or taken as part, parcel or 
member thereof,” A, covenanted that not’with- 
standing any act, deed, matter or thing whatso- 
ever made, done or permitted by him, or any 
person claiming through him, he, A,, has now 
good title to convey the messuage and premises 
with the appurtenances. Some years before this 
conveyance, A. being then owner in fee and 
occupier of the house, Ac., which was in the same 
condition, entered into a contract in writing 
with the o-wmers of the adjoining premises that 
the cornice and spouts and three windows of A.’s 
house overlooking the adjoining premises were 
encroachments, and agreed to pay an atinual sum 
of money so long as he was permitted to use the 
cornice j spouts and windows. A. had never 
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acquired auy easement in resjiect of tbe^ornice, 
spouts or windoWvS by twenty years’ user : — Held, 
that there was no breach of covenant for title by 
A., for that he otily conveyed the premises so far 
as he was possessed or could convey them, and 
that his qualified covenant for title limited his 
covenant to that which i)e actually had, or but 
for any act of his would have had, and that he 
had not and never would have acquired any 
easement in the windows, cornice or spout, inas- 
much as the adjoining owners would have 
interfered to prevent him but for his aclatow- 
ledsment. Thacltoray v. Wood. 5 B. & S. H25 ; 
3B L. J., Q. B. 275 ; 10 Jur. (N .s') 877 ; 10 L. T. 
(>45. Affirmed. 0 B. 6c S. 766 ; 34 L. J., Q. B. 
226: 13 W. 11. Ch. 

Of Sporting Eights.] — The defendant demised 
to the ])laintifi’,for twenty -one years, a mansion- 
hou^e and land, with the sole licence of shooting 
and sporting over all other lands, plantations, 
ami ccu’erts of the defendant, subject to the 
liberty for each tenant on his farm to kill rabbits 
with ferrets only, ITie defendant covenanted 
for quiet enjoyment, aiid that, if at any time 
during the terns any of tlie tenants of the defen- 
dant of any such lands, ])lantatinns, or coverts, 
should obstruct the plaint iff in the enjoyment of 
tiie licence, or slumld destroy the game, rabbits, 
kc.. tlien the defendant would, uiton the requisi- 
tion of tlic plaintilf, give notice to quit to such 
teniuits. and enforce the notice by such legal 
incfisni'cs as shouhl be tuN'cssary. Breacli. that, 
after the demise to the jdaintitf, the defendant 
demised to B., for twelve years, one hundred 
acio of the ])lnntations on which the exclusive 
right of killing rabbits bad been granted to the 
plaintitf, without any clause in the <leniise to 
piT'V(*]it U. fn>m obstructing the ])lainti:lf in the 
enjoyijtent of the licence, or fi-om destroying 
rabbits, and without reserving to the defendant 
the power of giving E. notice to quit, or of 
tai forcing siKjh notice Iw such legal measures as 
slu aild I'ic necessary, the plantations not being at 
the time of the <lemise to the plaintitf parcel of 
any farm : and that li. did afteiwards kill and 
<lestroy rabbits. The defendant, in his jdea, set 
out the lease which contained the demise of 
lands [itul pools, “foi' the better descri|)tion 
whe!’e<if a plan is indorsed on the second skin of 
these ]>resents.” The plan was not set out. The 
defendant then pleaded, that the rabbits killed 
by E. were killed by him on his own farm with 
ferrets only : — Meld, that the exception as to 
killing I'ahbits extended not only to farms exist- 
ing at the time of the demise to the plaintitf, but 
uiso to faiTiis subsequentlv created. Rodion v. 
Wfltoot 8 H. k W, 711 ; 10 L. J., Ex. 476. 

Hc4({. also, that the declaration was bad, as not 
containing any breach, the demise to E. not 
constituting a^ny breach of the defendant’s 
covonant. Jh. 

Water Supply— House Let out in Flats— 
Baiuage by Water.] — The defendant demised 
the g]'oinul-f1oor of his house to the plaintitf 
umlm’ a lease containing a covenant that the 
lessee might “j'^’aceably hold and enjoy the said 
(kanised premises during the said term without 
any interruption by the lessor, or any person 
lawfully claiming through or in trust for him.” 
The remainder of the hou.se was let out in floors 
to ditferent tentants. Before and during the 
demise to the plaintiff the water supply was 
effected by means of a main service pipe con- 


nected with a cistern placed at the top of the 
house, branch pipes being inserted into the main 
pipe for the supply of water to each floor. The 
tenants paid a proportion of the water-rate for 
the supply to their respective premises. The 
branch pipe on the first floor suddenly burst, 
and the water therefrom poured down into the 
plaintiff’s premises and injured his goods. In 
an action for damages the jm‘y found that the 
I branch pipe when fixed (which was before the 
I demise) was a reasonably fit and proper one for 
the purpose for which it was fixed and intended, 
and that there was no negligence or want of skill 
in the fixing and maintaining the pipe where 
and as it was Held, that the plaintiff had no 
cause of action founded upon the covenant for 
quiet enjoyment, because the covenant was pro- 
sx)ective, and there had been no act of omission 
or commission during the demise to the plain- 
tiff causing an interruption of his enjoyment. 
Anden-o/i v. Oppe'nJtehner, 49 L". J., Q. B. 708 ; 
5 Q. B. 1). (502—0. A. 

Held, also, that the apparatus for the water 
supply being for the common benefit of the 
plaintiff and the other tenants, the plaintiff had 
no cause of action founded uiion the principle 
laid down in ll>ila)uh v, Fletcher (L. E. 3 H. L. 
330). Ih. 


b. Breach of. 

Demand of Eent by Mortgagee.] — In 1842 
the defendant and two trustees, umler a power 
given to the trustees in the defendant’s father’s 
will, created a term in cei’tain estates, which, by 
a deed of 1843, the trustees assigned by way of 
nioi'tgago for tlie purpose of raising money to pay 
the defendant's debts. By the deed of assign- 
ment, the defendant had ])Ower to lease, with 
the conctu'rence of the mortgagees. In 1846 the 
defeiidant made a lease, without the coiicuiTeiice 
of tlie mortgagees, to the plaintiff, and covenanted 
for the ])laiutiff‘’s quiet enjoyment without let, 
suit, trouble, denial, eviction, molestation, or 
disturbance by the defendant, or any person 
claiming under him. In 1851 the plaintiff, wdio 
bad not heard of the mortgage deed before, 
received notice from the surviving mortgagee to 
pay over the rent to him, and on discovering that 
Ills lease was defective, he consented to, and did 
give up possession to the surviving mortgagee, 
who entered. The surviving mortgagee gave the 
plaintiff 75/?. as compensation for money he had 
laid out, which lie accepted, Avithout prejudice 
to his right of action against the defendant : — 
Held, that the plaintiff was entitled to recover 
damages on the covenant for quiet enjoyment, 
and that there was an eviction, or at least a 
molestation, or disturbance coming within its 
terms ; also, that the disturbance was by a person 
claiming under the defendant, and that the receipt 
of the 73Z. did not affhet the plaintiff's right to 
recover. Carpenter v. Parher, 3 C. B. (N.s.) 20!) : 
27 L. J., C. P. 78 ; 6 W. E. 98. 

Ejectment by Mortgagee— Liability of Mort- 
gagor — Estoppel.] — Where a mortgagor demised 
imminbcred land, and covenanted foi- quiet 
enjoyment, and the lessee was ejected by the 
mortgagees Held, that although the legal estate 
was outstanding in the mortgagees, yet as there 
was a reversion in the landlortl by estoppel, he 
was liable upon his covenant. Jlartenj) v. Bdl^ 
I Cal), k E. 19 — Affirmed in C. A. 
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^ Notice by Superior Landlord to pay Eent to 
Mm~->I)amages.]“-The deteridauts granted the 
lease of certain premises to the plaintiff, with a 
covenant by the lessors for quiet enjoyment 
thereof by the lessee, and a covenant by the 
lessee to pay rent to the lessors. At a* time 
when the plaintiff was in arrear with his rent, 
the defendants sent a notice to his tenants requir- 
ing them to pay their rent to the defendants’ 
agent instead of to the plaintiff. One of the 
plaintiff’s tenants accordingly paid his rent to 
the defendants’ agent. The plaintiff having 
brought an action against the defendants for 
breach of the covenant for quiet enjoyment : — 
Held, that this notice was a breach by the lessors 
of the covenant for quiet enjoyment; that non- 
payment of the rent by the lessee did not disentitle 
him to the protection of that covenant ; and that 
he was entitled to more than nominal damages 
for the breach of it. Edge v. Bolleau, 55 L."j., 
Q. B. 90 ; 16 Q. B. D. 1T7; 53 L. T. 907; 34 
W. R. 103. 

Ejectment by Superior Landlord.] — The lessee 
of tivo houses under a lease, which contained a 
covenant to keep the houses in repair, sublet one 
of them, and covenanted for the quiet enjoyment 
b,y the sub-lessee without any interruption from 
or by him the first lessee, or any person or 
pei’vsons whomsoever lawfully claiming by, from, 
through, or under him.” The house let to the 
sub-lessee was kept in good repair, but in con- 
sequence of the other house being allowed to 
go out of repair, the superior landlord issued a 
writ, and recovered possession under a power of 
re-entry in the superior lease : — Held, in an action 
to recover damages for breach of the covenant 
for quiet enjoyment, that there had been no 
breach, for the superior landlord was not a ijerson 
claiming “ by, through, or under ” the first lessee. 
Stanley v. Hayem (3 Q. B. 105) approved and 
followed. Kelly v. Roqers, 61 L. J., Q. B. 604 ; 
[1892] 1 Q. B. 910 ; 66* L. T. 582 ; 40 W. R. 516 ; 
56 J. ?. 789— G. A. 

Interference by Subsequent Lessee.] — A. was 

sub-lessee of stalls and boxes in a theatre, with 
free admission at all performances except balls 
and masquerades, and with a covenant for quiet i 
enjoyment. The lessor was lessee under the j 
Crown of the whole of the theatre for a long term 
of years, and was under a covenant with the free- 
holder not to convert the theatre to any but 
theatrical purposes. The lessor, however, agreed 
to let the whole of the building to persons other 
than A. for the purposes of holding religious 
meetings, and these persons took possession of the 
theatre, and boarded over the site of A.’s stalls, 
and took down the partition between the boxes 
which had been constructed on the sites of those 
originally leased to A. Upon motion to restrain 
A.’s lessor and the persons in possession of the 
theatre from interfering with A.’s right : — Held, 
that there was an interference with A.’s right by 
his lessor, and the persons in possession of the 
theatre ; but the theatre not being ready to be 
used as a theatre, and the persons in possession 
undertaking not to renew tlieir engagement with 
A.’s lessor (which was a short one), no injunction 
was granted, but A. was awarded nominal dam- 
ages and the costs of the suit. Leader v. Moody ^ 
L. E. 20 Eq. 145 ; 32 L. T. 422. 

Nuisance.] — A. granted a lease to B. of 

two rooms with a covenant for quiet enjoyment. 


Then A. let a room above the two to G. for dancing 
and other entertainments. B. brought this action 
against A. for an injunction to restrain such use 
of the upper room, alleging that the dancing over 
his head, and the behaviour of visitors on the 
stairs, was a breach ‘of the covenant : — Held, 
that the annoyance was no breach of the cove- 
nant. Shaw V. Stenton (2 H. k, N. 858) and 
Sandermn v. BerwlcKupoti-Tweed Cor p ovation 
(13 Q. B. B. 547) explained. Jenlum Y. Jaehmn, 
58 L. J„ Ch. 124 ; 40 Gh. D. 71 ; 60 L. T. 105 ; 
37 W. R. 253. 

Covenant by Tenant to carry on Timber Busi- 
ness — Access of Air to Drying Sheds — Inter- 
ference by Landlord.] — ^Where premises were 
demised for the purpose of the business of a 
timber merchant, and the lease contained a 
covenant by the lessee to carry on such business, 
and also a covenant by the lessor for quiet enjoy- 
ment, the lessor is under an obligation to abstain 
from doing anything on his adjoining property 
wdiich would substantially interfere with the 
carrying on of the business in the ordinary course, 
and cannot consequently erect buildings on his 
land, which will interfere with the access of air 
to the lessee's drying sheds. Aldin v, Latimer 
Clark, MnirheadSs Co.. 63L. J.. Gh. 601 ; [18941 
2 Ch. 427 ; 8 11. 352 ; 71 L. T. 119 ; 42 W. E. 
453. 

User of Premises for Trade Purposes — Trade 
of Delicate Nature.]— The covenant for quiet 
enjoyment has been recently extended, and is 
, broken in the case of interference by the lessor, 
or those lawfully claiming under him, not only 
with the title to or possession of land, but also 
with the lawdul enjoyment of the premises for 
the purposes for which they were let. liohimoa 
V. Kllrert, 58 L. .1,, Ch. 392 ; 41 Ch. D. 88 ; 61 
L. T. 60 ; 37 W. E. 545 — C. A. 

Therefore, ndiere a lessor has let premises to 
be used for a particular business— e.g. storing 
paper — he would be guilty of a breach of such a 
covenant if he or persons lawfully claiming under 
him w'ere afteiuvards to do anything which would 
render these premises unfit for storing paper 
generally ; but would not, in the absence of 
express stipulation, be guilty if the act done, 
being harmless in itself, were nevertheless detri- 
mental to the storing of some particular class of 
paper. Ih. 

Lease of Residential Elat — Conversion of Part 
of Building into Club.]— Where a landlord enters 
into an agreement to let a residential fiat to a 
tenant, under conditions and regulations which 
shew on the face of them that the building in 
which the fiat is situated is intended to be used 
for residential fiats only, and the building lias in 
fact been so used, the landlord will be re^straincid 
at the suit of the tenant from converting a large 
part of the building into a club during the 
tenaiic}^ Jlndnon. v. Crijyps, 65 L. J., Ch. 828 ; 
[1896] 1 Ch. 265 ; 73 L. T. 741 ; 44 W, E. 200 ; 
60 J. P. 393. 

Eiooding of Mine.]— The defendant leased to 
the Parkside Mining Company a mine for the 
purpose of being worked as an iron mine ; subse- 
quently he leased to the plaintiffs an atljoining 
mine for the same purpose, the lease ‘to the 
plaintiffs containing a covenant for quiet enjoy- 
, ment of the mine, “without any interruption or 
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eviction by the lessor, his heirs or assigns, or 
any other person or persons claiming or to claim 
by* fnnTi , or iindcr him ” The Parksicle Company, 
while properly working their mine nnrler the 
terras of their lease from the defendant, struck a 
feeder,'’ witli the result that a large body of 
underground water, the existence of which was 
iinsiis'()ected, and the nature of which was uncer- 
tain, lio(Kle<I their mine, and rising in the levels 
foinid its way through a natural fissure in the 
limestone rock into the plaintiffs’ mine, which 
was on a higher level, and caused considerable 
damage. The plaintiffs having brought an action 
to recover damages for breach of the covenant 
for quiet enjoyment : — Held, that the interrup- 
tion to the working of the plaintiffs’ mine by the 
irruption of water not having been caused by any 
direct act of interruiffion, or'by any act the con- 
Hef[ucnce.s of which either were foreseen or ought 
to have been foreseen by the defendant at the 
time when the covenant was entered into, was 
not an iiiteiTuplion within the meaning of the 
covenant, and that the defendant was not liable. 
liurntioii v. (U Ij. J., Q. B. 102; 

[ISOl ! 2 Q. B. <)S0 ; 05 L. T. 4.S1 ; 40 W. IL 102 ; 
50 J. i\ A. 

Title and Possession not affected— Brainage — 
Causing Floods.^ — in order to const itiitc a breach 
of covenant for quiet enjoyjiient in a lease of 
himl. it is siiili<*ieiit that the les>ee's ordinaty and 
lawful enjoyinenl of the deiuise<l laiul Vie sub- 
stantially interfered with by the acts <if the 
lessor oi- tliose lawfully claiming imder him, 
although neither the title to the land nor the 
p<.»s<es->inii of the land he otherwise tiffected. By 
a gem*ral system of drainage made by the di'fen- 
dants in a* jtarticular (listri<‘t various fajuus in 
that district were drained by several inider- 
gruund drains, by which the watiu* was carried 
through u!) such farms, Tlie ilebuidniits let one 
of these farms to the phiintiff, with the usual 
«'ove]jam fo)‘ (piiet eiijoynnuit a.gaiii'^t the acts of 
the lessors or any [jci’sou lawfully claiming 
through or under iheiii. The defendants had 
previously let another of such farms adjtuning, 
but lying above th(‘ plaintiff’s farm, to one C., 
with a right to use the drains through the 
plaintiff’^ laiul. so far as they were adequate to 
carry the water from C.’s farm. C., during the 
plaintiff’s tenancy, lirst, by an excessive user of 
the drainage system, which was pi'ojmrly con- 
structed for the piir})Ose of flrairinge, caused the 
water pa-ising down the drains in his farm to 
escape and overdow into the [)laiiitifrs farm and 
daniage his crops. Secondly, by a pro])cr user 
by 0. of the drains passing through the })iaiiitiff’s 
farm, damage was also <lone to a field in the 
jdaifit itrs farm by the escape of water, but this 
arose from one of the drains there having been 
im])erfeetly and improperly constructed : — Held, 
that the defemlants were liable to the plaintiff 
for a breach of their covenant for quiet enjoy- 
ment ill i-es]>eet of this Inst damage, as there had 
been within the ineaniug of such covenant a 
substantial interruption by a person wlio lawfully 
claimed through the <lefendants ; but that the 
defendants wei’c not liable for the damage done 
by the excessive user by C. of the drainage 
system, which was pro])erly constructed, either 
midfU' their covenant for ({iiiet enjoyment or 
iim ler the la w of trespass or nuisance. Safiderao/i 

V. Jierir'u'k-iipon-TwfiHl Corporation, 53 L. d., 
Q. B. 5r)t) ; 13 Q. B. D. 547 ; 51 L. T. 405 ; 33 

W. K. iu ; 40 J. B. 0—0. A. ' 
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Action to stay "Waste. — Suit in chancery to 
stay w’aste is not a breach of covenant for quiet 
pos'session, though bill be dismissed with costs, 
Monjan v. Hunt, 2 Yent. 213. 

Tenant’s Eight to Indemnity for Bistress.] — 

The plaintiff took of the defendant a house at a 
yearly rent, under an agreement, by the terms of 
which the latter undertook that, up to the date 
of the agreement, he had paid, or would pay, 
‘‘ all arrears of rent, rates, taxes, or assessments ” ; 
and the former agreed, that “from and after 
that day, the same should be kept paid by him 
for the time he might occupy the premises.” At 
the expiration of the first quarter, the superior 
landlord distrained for rent : — Held, that there 
was no implied duty in the defendant to indem- 
nify the plaintiff against this claim, although 
the agreement between them stipulated for a 
yearly rent ; the defendant having, by the sub- 
sequent clause, expressly undertaken to keep the 
reserved rent paid. Upton v. Fergimon, 3 M. & 
Scott, 88. 

A defendant held premises under a lease from 
H. at a certain rent, and entered into an agree- 
ment with one N. for the sale of all the house- 
hold furniture, (kc., on the premises for a certain 
sum, to be paid by instalments, covenanting, on 
])ayment of the wliole of the purchase-money, to 
demise the premises to N. for twenty-five years ; 
the lease to contain the like covenants on the 
part of H. as were contained in the lease under 
which the (lefeiidant held. The agreement also 
contained a covenant that K. should, in the 
meantime, and uiitil such lease sbouhi be granted, 
[>ay the rent and perform all the covenants 
wliich would be to be perfoi-ined by him in case 
t he lease was actually granted, witli a power of 
distress for non|)ayme;n.t of the rent. N. was let 
into immediate ]>ossession under this agreement, 
and paid tlie rent. The defendant neglecting to 
satisfy the rent tlue to the superior landlord, the 
latter distrained and sold the goods of N. : — 
Held, that there was an im|)licd duty on, the 
defendant to itaieninify H.from the consequences 
of the rion-pei’forniance of his covenants with 
the superior landlord, and that case was the 
pro]K‘r form of action for the breach of such 
implied duty. Ilanoooli v. Caffyii, 1 M. cS: Scott, 
521 : S Bing. 358 ; 1 L. J., C. P. 104. 

Land Tax.] — A distress upon demised premises 
for land-tax due from the lessor before the 
demise is not a breach of his covenant that the 
lessee shall enjoy “without any disturbance of 
or by him, the defendant, or any other person 
or persons lawfully claiming or to claim by, 
from, or under him or them,” because the claim 
for land-tax is a claim, not through him, but 
against him. Stanleys. Hayes, 2 G. & D. 411 ; 
3 Q. B. 105 ; 11 L. J.‘, Q. B. i76. 

For Title and Against Incumbrances.] — The 

defendant in, 1844 let, by agreement, coal under 
his land for twenty -five years, with full powers 
to work the coal. The lessees entered and 
worked it, and in 1845, after their working had 
ceased, the defendant sold part of his land to J. 
J. had seen, the workings, but was not proved to 
be aware of the agreement. The defendant 
covenanted with J., his appointees, heirs, and 
assigns, for title, quiet enjo^mient, and against 
incumbrances. In 184(3 J. ajiiiointed })nrt of the 
land to the plaintiff, who built on it, and who 
was not aware of the coal workings. In 1865 
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the iands and houses subsided, owing to workings 
carried on before J. bought. In 1848 some fire- 
clay was taken by the lessees ; the value was 
small, and the taking illegal; but this did not 
contribute to the damages. In 1867 the plaintiff, 
as J.’s appointee, sued the defendant on the 
covenants, alleging the entry and working of 
the lessees as breaches : — Held, that the benefit 
of the covenants passed to the plaintiff as 
appointee, that a variance between the time of 
working as laid in the declaration, and as proved, 
was fatal. Sjwor v. Green^ 43 Ij. J., Ex. 57 ; 
L. E. 9 Ex. 99 ; 30 L. T. 393 ; 22 W. E. 547. 

Held, that there was no breach of the covenant 
for title, that the plaintiff had bought the land 
without the coal, that the covenant for quiet 
enjoyment was not broken by what was done in 
1848, that the making of the agreement if a 
breach at ail, was not a continuing breach, that 
the action was barred by the Statute of Limita- 
tions. Ih. 

A tenant for life under a marriage settlement, 
with power to grant leases for years, determin- 
able on three lives, granted a lease of part of the 
estate to A. during the life of the latter and 
his two sons, and the survivors and survivor, 
covenanting for quiet enjoyment for and during 
the term, without interruption of lessor, his 
heirs, and assigns, or any other person claiming 
any estate, &c., under him, or any of his ances- 
tors. The lessor died, and his eldest son, who 
was tenant in tail under the settlement, evicted 
the eldest son of the lessee, the third life being 
still in being : — Held, first that the eviction by 
the tenant in tail was a breach of the covenant 
for quiet enjoyment : and secondly, that the 
term demised by the lease meant a term to 
endure during three lives, and not merely during 
the life of the lessor. Evcrns v. Vaiufkan, 6 
D. & E. 349 ; 4 B. & C. 261 ; 3 L. J. (o.S.) K. B. 
217 ; 28 E. E. 250. 

A lessor of a mine or vein of coal lying under 
certain closes covenanted that the lessee should 
and might, peaceably and quietly, have, hold, 
occupy, possess and enjoy the mine, without any 
let, suit, trouble, molestation, interruption or 
disturbance whatsoever. The lessor, in working 
ironstone lying between the surface of the soil 
and the demised coal, caused part of the roof of 
the coal-mine to crash and fall in, and to be 
flooded. The working of the ironstone was done 
in a workmanlike manner : — Held, that these 

t acts constituted a breach of the covenant, for 
which the lessee might maintain an action i 
thereon, and being continued at the time of 
action brought, also entitled him to an injunc- 
^ tion restraining the lessor from working the 

J ironstone within such a distance of the surface 

as interfered with the lessee getting the coal 
I. with full advantau'o and profit. Shaiv v. Stenton, 

; 2 H. & N. 8,-«.s ; 27 L. J., Ex. 27)3 ; 6 W. E. 327. 

^ A. covenanted with his lessee for quiet eiijoy- 

i ment, as against any person “ claiming by, from 

or under him. An eviction by a prior appointee 
of A. and B, is a breach of the covenant. CalreM 
V. Sebright. 15 Beav. 156. 

Held, also, that the case was not altered by 
the grant to the lessee being “as far as in his 
1 power lay, or he lawfully might or could.” lb. 

Farm and Shooting Let to Separate Tenants — 
Destruction of Babbits by Tenant.] — In 1857 A. 
demised to B. a farm called Upton .Barm, con- 
taining 264 acres, about forty of which consisted 
of timber and underwood, with furze covers in 


various other parts of the farm. This lease 
reserved to the lessor “ aU’timber and other trees, 
mines, minerals and quarries on the said farm, 
and also the exclusive right of shooting, fishing 
and sporting on the said farm,” with ‘ .liberty to* 
the lessor, his servants, and others bj^ his autho- 
rity, at all seasonable times to enter for any of 
the purposes contained in the reservations therein 
contained. In 1860 A. demised Upton Castle, 
and about sixty acres of land adjoining it, to C., 
and also “ the exclusive right of shooting, sport- 
ing over, and taking the game, rabbits and wild- 
fowi upon the premises, and also upon the entire 
manor of Upton,” including the 264 acres ander 
the lease to B., reserving to the lessor all trees, 
undeiwood, thorns and bushes growing on the 
land, as w^ell as all mines, minerals and quarries,, 
&c., wdth a covenant for quiet enjoyment, without 
interruption by the lessor or any person or 
persons lawfully claiming by, from or under him. 
B. finding the rabbits too numerous, by means of 
ferrets and guns destroyed a large number of 
them; he. also cut all the underwood on his. 
farm, and grubbed up and destroyed the furze 
covers, and thereby materially interrupted and 
injured C.’s right of sporting : — Held, that inas- 
much as these acts on the part of B. were not 
warranted by the terms of the demise to him, 
they did not constitute a breach of A.’s covenant 
for quiet enjovment in the lease of 1860. 

V. Mam, 19 C. B. (n.s.) 246; 34 L. 

261: llJur.(N.S.)584; 13 L. T. 72 ; 13W.E.864.. 
And sec MeioUni v. Wilniot, ante, col. 1 1 43. 

Omitting to insert Covenant in Underlease.] 

— The governors of the Foundling Hospital 
granted a lease for years of a dW'elling to L., who 
covenanted that the premises, or any part there- 
of, should not be converted into a shop or other 
place for carrying on smj trade or public show of' 
business during the term, without the consent in 
waiting of the lessors. L. assigned the premises 
to M., wiio, by an underlease,' demised the pre- 
mises to F. with a covenant for quiet enjoyment, 
“to hold the same without any lawful let, suit,, 
trouble, molestation, eviction, interruption, claim, 
or demand wiiatsoever, by or for her, her heirs,, 
executors, administrators or assigns, or any per- 
son or persons wiiomsoever claiming or to claim 
by, from, under, or in trust for her, them, or any 
of them, or by or through her or their acts,, 
means, right, title, forfeiture, privity or procure- 
ment.” In this lease the covenant against con- 
verting the premises into a shop wais omitted. 
F. assigned the lease to S., who underlet it to W.,. 
and he converted part of the premises into a 
shop, without the consent of the original lessors, 
wdio brought an ejectment, and evicted him for a 
forfeiture. M. having died, S. declared against 
her executor for a breach of the covenant of 
quiet enjoyment, averring that by her act, and 
through her means and procurement in making 
the underlease to F., without any covenant 
similar to that in the original lease to L., he w%as 
hindered from quietly enjoying :~Held, that the. 
action wmuld not lie. Spencer v. Marriot, 2 
D. & E. 665 ; 1 B. & C. 457 ; 1 L. J. (o.s.) K. B. 
134; 25E. E. 453. 

In Lease of ‘Water.]-— Demise of a mill and 
the stream of w^ater flowing in the leat belonging 
to the lessor, e-N cep t so much of the %vater as 
should be sufficient for the supply of i)ersons. 
with wffiom the lessor shoiild have already con- 
tracted, or should thereafter contract to supply,. 
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,,rovi,lcd that such a quantity stould » as 
should he sufficient to supply the null foi t-« elt t 
iKiurs a day. Covenant that the lessee should 
eniov without interruption of the lessor, or of 
persons claiming by his net, means, Oonsent, 
default, wivity, or procurement Held, no 
demise of water for twelve hours a day, and that 

<livcrsioiis occasioned by contracts previously to 

the demise were no breach of the covenant for 

! ffict enjoyment. "l &I 29 

pm-dth,,. 3 Bing. (N.C.) bSl_; i bcott, 129 , 

Hodges, 86 ; 6 Li. J., C. P. 2L. 
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ail action upon, an implied covenant for quiet 
eniovraent against liis lanillord. 

L. X, Q. B. ()7 ; i) Jur. (N.S.) ol7 ; 7 
L. T. 384; 1.1 W. 11. 169. . 

If a lessor’s estate expires during the term, 
and the lessee is thereupon e victed by title para- 
mount, no action can be maintained against the 
lessor for the breach of any Implied covenant 
for title or for quiet enjoyment, any such implied 
covenant terminating with the expiration ot the 
3 1 lessor’s estate. JBciyuBS v. Lloyd supia. 


Eviction by Title Paramount.] — S. being 
entitled to i^remises under a lease for ninety- 
nine years, made to him in 1790 by a tenant for 
life and his eldest son, the remainderman m tail 
frranted an underlease of the premises, in l 
for sixty years, to A. and H., their executors, 
administrators and assigns, with a covenant foi 
quiet enjovmeiit by the lessees, their executoi^ 
administrators and assigns^, for and during the 
term thereby sxranted, “without any tatul let, 
<uit trouble, eviction, ejection, molestation or 
interruption of or by S., his heirs, 
administvators and assigns, or of or <^^thm 

nerson or iiersoiis whomsoever, la^\ fully elaimiiit, 
;,r to <‘iaim iw, from, or under him, or any ot 
them, or bv his, their or any of their acts, means, 
<M,nsent. ne<rlect, default, privity or procurement.- 
q'hc tenant for life and his son, the lessors m the 
( riLdiial lease (with the nature ot whose title K 
was made acquainted, ami wlio at the time ot 
rnahimj the lease gave him a bond conditioned 
for the due observance of their covenant tor 
fiuiet enjoyment), having died, the nltiiiiate 
remaiiuierman, who was no party to the lease ot 
1 790 entered hv his title jiaramount, and evicted 
tin* plnintilV, who was in possession as assmmee 
under the lease of 179a Held, that the v.lain- 
titV was not entitled to maintain an actum against 
S. in respect of such eviction, upon his covenant 
for quiet enjoyment, although it was coutendeil 
that S. miglit and ougl.it. when he took nie lease 
of 1790, to'^have re<juired ihe lessors to join in a 
e.oinmon recovery to cut off the entails, the eouit 
o))<erving, that the not procuring of such common 
recoveiyto he sntfered was not a neglect or a 
default'^ wit hill the meaning of the covenant, it 
not appearing that S. had the power to compel 
the parties to suffer a recovery. ^\oodJwn,r v. 
JrJiNs. 2 'A. ^ Scott, o99 ; 9 Bing. 431 ; 2 L. J., 

•C. P. 38. , . , . 

If a lease contains a covenant for quiet enjoy- 
ment against ihe lessor, and those who claim 
under him. the lessee cannot, upon an eviction 
])V a itaramoiint title, recover under the implied 
covenant for general title implied in the word 
‘‘demise.” jrrn'ill v. Frame, 4 Taunt. 329 : 13 

K. 1L612. . ^ , 

A tenant for life, with remainder over by 
indenture demised to the lessee, his executors, Ac., 
for the term of fifteen years, without any express 
covenant for quiet enjoyment. 'Hie lessee 
evicted bv the remaindennaii, after the death 
of the tenant for life, but before the expiration 
of the fifteen years: — lield, that the lessee 
couhl not maintain an action of covenant 
against the executor of the tenant for life in 
resiieet of such eviction. Adams v. Gilmey, 4 
M. A P. 491 ; () Bing. 656 ; 8 L. J. (O.S.) C. P. 242 ; 

31 K. R. 514. , T ^ 

A tenant from year to year, who had been 
evicted by tlie reversioner after the determina- 
tion of the lan< Herd’s interest, cannot maintain 


Measure of Damages.]— A. entered into pos- 
session of premises under a lease expiiiiig in 
1864, and in 1860 obtained from, the lessor 
another lease of the premises, to commence from 
the termination of the former lease. Before the 
expiration of the first lease, the second lease was 
repudiated by one claiming under a good title. 

In an action for a breach of the covenant for 
quiet enjoyment uikler the reversionary lease, A. 
is entitled to recover from the lessor the value of 
the term of which he has been deprived, and not 
merely the damages ordinarily given on the 
breach of a contract for the sale of land. Loch 
V. Furze, 19 G. B. (N.s.) 96 ; 34 L. J., C. P. 201 ; 

11 Jur. (K.s.) 726 ; 12 L. T. 731 ; 13 W. R. Oil. 
Affirmed, 1 H. A R. 397: 35 L.J., C P. 141 ; 

L. R. 1 0. P. 441 ; 15 L. T. 161 ; 14 5\ . R. 403 
— Ex. Ch. 

The plaintiff, a lessee of land, brought an 
action against the lessoi* and against other 
lessees who claimed a right of way over the 
plaintiff's land nnder a grant from the same 
lessor, denying the right and claiming an 
Injunction against the lessees ; or, if the court 
should hold that tViey had a right of way, thmi 
damages from tlie lessor under his covenant for 
quiet ''enjovment. At the trial the other lessees 
established their riglit of way, and judgment 
was given against tlie lessoi’ for damages for the 
loss sustained by the i)laiiitiff by reason of the 
exercise of the light of way : — Held, that the 
measure of damages payable by the lessor was 
not the permanent injury to the land, but only 
the damaec sustained at the commencement of 
the actioii. But that the lessor, being the cause 
of the whole litigation, must pay the costs of the 
plaintiff and the^other lessees. Cluld v. Sfcu/ituy, 
48 L. J.. Ch. 392 ; 11 Ch. D. 82 ; 40 L. T. 302 ; 
27 W. R. 462— C. A. 

The defendant demised to the plaintiff, a floral 
and market gardener, garden, ground for a term 
of years, with a covenant for quiet enjoyment, 
“without any interruption whatever from or by 
the defendant or his cxecuto.rs or administrators 
or any other person or persons lawfully claiming 
by, from or under him or them ” ; and the plain- 
tiff, having entered into possession and built a 
conservatory on the ground, an action was 
brought against him by C., who claimed title to 
the ground under a prior lease from the defend- 
ant. Of this action the plaintiff duly informed 
the defendant by letter, and requested to know 
what he was to do, to which letter the defendant 
returned no answer. Thereupon the plaintiff, 
relying on the defendant’s demise to him, 
defeiuied the action, in which a verdict was 
fouml for C., with 40.v. damages against the pre- 
sent plaintiff : — Held, that the plaintiff] in an 
action against the defendant to recover damages 
for the fatter’s breach of the covenant for quiet 
enjoyment by reason of C.’s action, might recover 
damages as the necessary and immediate con- 
sequences of such breach, under the following 
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heads 1. The damages and costs recovered 
against the plaintih: in C.’s action. 2. The 
plaintiff’s own costs, as between attorney and 
client, of defending that action. 3. Compensa- 
tion for the loss of the ground, estimated not 
merely at its bare yearly value, but also by what 
the plaintiff might have made of it during the 
term by his occupancy of it in his trade as a 
florist. 4. Compensation for loss in erecting and 
removing the conservatorv. Rolph v. Crovoh, 
37 L. J., Ex. 8 ; L. Q. 3 Ex. 44 ; 17 L. T. 249 ; 
16 W. R. 252. 


c. Pleadings and Evidence. 

Claim.]— In an action on a covenant for quiet 
enjoyment, the plaintiff may state generally that 
A., lawfully claiming title under the defendant, 
entered by virtue of such title on the premises, 
without setting forth the particulars of A.’s title* 
Ilodf/m/i -v.-Rad India Co., S Term Rep. 278 ; 

I Lloyd V. Tomldes, 1 Term Rep. 671. S. P., Fostor 

Y. Pierson, 4 Term Rep. 617. 

A declaration for breach of a covenant or con- 
tract for quiet enjoyment must allege an eviction 
by a person claiming title paramount. Hall v. 
i City of London Rrewery Co., 2 B. & S. 737; 31 

L. J., Q, B. 257 ; 9 Jur. (N.S.) 18. 

In an action on a covenant for quiet enjoy- 
ment an assignee, who has converted lands 
? assigned to him into pleasure grounds, and has 

erected buildings on them, cannot recover the 
value of the improvements unless the special 
; damage is stated in his declaration specifically. 

; Quiere, if so stated he could recover. Lewis v. 

5 Camphell, 8 Taunt. 715 ; 21 R. R. 516. 

|. ^ A declaration having set out an indenture 

I from A. to B., in whidi it was recited that 8. 

I demised the premises to A. by indenture, and it 

f was afterwards stated that 8. entered and ejected 

1 C. from the premises for a forfeiture -.—Held, 
that the court might, after verdict, presume that 
S. had a title to the premises, although there 
wms no express allegation of that fact; and 
although part of the special damage laid in the 
ti declaration did not fall strictly within the cove- 

nant alleged to be broken ; as it must be pre- 
sumed, after verdict, that the jury was directed 
at the trial not to take that part "into their con- 
sideration. S. C., nora. Camphell v. Lewis, 3 
B. & Aid. 392 ; 21 R. R. 520— Ex. Ch. 

A^ declaration alleged that the defendant 
demised to W. premises for a term of years : 
that the defendant covenanted that he had full 
power and authority to demise ; and that W., 
paying rent, and observing covenants in the 
lease, should peaceably cnjo}’ ; that W. entered 
and assigned to the |daintiff. who entered ; that 
W. observed the covenants, but that the defen- 
dant broke his covenant in this, to wit, that he 
had not power to demise to W. for the term, but, 
on the contrary, was only interested for the life 
of 8. C. ; that 8. C. died, and that E. C., lawff ullv 
claiming in that behalf, evicted the plaintiff": 
—Held, that the declaration was bad for not 
alleging the eviction to have been the act of the 
defendant, or of any one claiming by a title 
prior to the plaintiff’. RrooJws v. Humjjhries, 
5 Bing. (N.C.) 55 ; 6 8cott, 756 ; 1 Am. 385 ; 
7 D. P. C. 118 ; 8 L. J., C. P. 34 ; 2 Jur. 945. 

A declaration stated, that ‘‘before and at the 
time of making the agreement after mentioned, 
the defendant held the house and premises after 
mentioned for the residue of a term of years, and 
thereupon afterwards agreed to let to the plaintiff, 

VOL. VIII. 


who agreed to take of the defendant, the house 
and pi-emises at a certain rent ; and in considera- 
tion of the premivses, the defendant promised the 
plaintiff that he should quietly hold and enjoy the 
house and premises during the term, without any 
eviction from the parties entitled to the reversion ; 
nevertheless, he, the plaintiff, was evicted by the 
party entitled to the reversion ” Held, that | 

the declaration was bad, inasmuch as, the plaintiff j 

having declared on the simple relation of land- 
lord and tenant, no such duty as that laid as the ; 

defendant’s promise arose from that relation. ! 

Gramfer v. Collins^ 6 M. & W. 458 ; 9 L. J., Ex. i 

172.' 

A covenant to permit and suffer the covenantee j 

peaceably and quietly to enjoy an annuity secured f 

on premises demised by the defendant for a term 
of years to trustees, for the purpose of such 
security, and for raising thereout, by mortgage 
or sale, a sum of money to be paid to" the 
annuitant ; and that the covenantor would not 
himler, molest, or disturb him in the peaceable 
enjoyment of the annuity, and would do all such 
further and other lawful and reasonable acts 
and things, conveyances, and assurances in the 
la^v, for the further and better granting and : 

securing the annuity, as should "be required : 3 

and the breaches assigned were, that (an arrear 
of annuity having accrued) the defendant did 
not suffer the covenantee peaceably to enjoy ; 
but on the contrary, hindered, moles"ted, and d"is- 
turbed him in this, to wit, that although requested 
l:o do a reasonable act for the further securing the 
annuity, that is to say, that the defendant should 
direct the trustees to raise, levy, and pay to the 
plaintiff the arrears ; yet he would not ; and that 
although requested to direct the trustees to take 
up money on mortgage of the premises, for the 
purpose of paying the arrears, and to join therein 
and deliver up the deeds, yet he would not 
Held, to be ill-assigned, the refusal to- direct not 
being an act of molestation ; for the covenant 
not being })ersonal in that respect, and it not 
being shewn that the act required to be done 
by the defendant was such a necessary act as 
that the annuity could not be enjoyed without 
its being done on his ])art, and that"he was con- 
seqizently under an obligation to give such direc- 
tion, it was not broken by such refusal. Warn 
V. Rleliford, 9 Price, 43. 

Action for a breach of covenant for quiet 
enjoyment. The plaintiff’s assignee of the lease 
w'as evicted and himself put to costs ; in an 
action against him by the assignee for the evic- 
tion, he must shew by whom the assignee was 
evicted ; hence, stating generally that a third 
person was seised in fee of the premises and 
that the assignee was evicted, is sufficient. 

8emble. under the word “demise” the lessee 
may maintain an action of covenant against the 
lessor, for not having sufficient power to demise 
for the whole term, whereby plaintiff was put to 
expense in procuring a better title for the whole 
term. Fraser v. Slmj, 2 Chit. 646. 

Defence.] — In an action for quiet enjoyment, 
the declaration stated, that, before the demise 
to the plaintiff, the defendant made a devise to 
A., which was then subsisting ; that, in order 
to get into possession, the plaintiff bi*ought an 
ejectment, but was nonsuited on account of 
that prior demise ; and that he had never been 
in possession ; plea, that for the first half-year 
of the plaintiff’s lease the plaintiff might have 
enjoyed, but that, for nonpayment of the rent 
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for twenty-one days after that half-year, the 
defendant had a right to re-enter, acjording> 
a proviso in the lease, and that he M re-entei . 
no answer to 

Lndwell v. Xeicman, 6 Term Eep. 4o8 ; d B. B. 

A declaration, against executors^ for a breach 
of covenant for quiet enjoyment of an estate toi 
life, against all having lawful title 
testator, alleged that they, haying lawful title, , 
entered. The plea traversed, that the covenant 

of the testator was brolvcn during the continuance 

of the term Held, that although the plea was 
demurrable for making such general traverse, yet, 
as the declaration was also bad, for not alleging 
that the executors entered, having 
from the testator, it must be taken tha,t tne 
plaintia had alleged a sufficient breach in his 
declaration, and that the averment ot lawful 
title meant mesne title derived from the testator, 
and that this being so, the plea put the title m 
issue. Y. TTV/fm-, 4 P, & B. 1 ; 1- A. & b. 
43 • 9 L. J.. Q. B. S29 ; 4 Jur. 5.55, 
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Evidence.’^. — To shew the lawful title of the 
executors, the plaintiff proved that they had 
taken possession of the estate, and also proved 
admissions bv one of them, that they Beld i 
under a deed of gift from the testator prior to the 
covenant declared upon Held, that, as the 
alltrmtinn, that the executors having lawtuL title 
entere<l. was not divisible, the plaintiff was 
bound to prove a joint title in the defendants ; 
and that the admission by one, as to their holding 
under the deed of gift, was not evidence against 

the other. I h, , . , . 

Held, also, that although the admission was 
niiide by one of two co-executors, it was not made 
hv him* qua executor, and, therefore, did not 
admit, a breach of covenant by the testator IJk 
Declaration on a covenant in a lease by the 
defendant, that the plaintiff shall have and enjoy 
the demised prcniises from a day named, during 
a certain term. Breach, that the plaintiff on the 
day entered upon and became jiossessed of the 
premises for the term, but was not able to enjoy 
the premises in this, viz. that the plaintiff being 
so possessed, the defendant entered into the 
premises, and upon the plaintiff s possession, 
ami expelled and ke|)t him out. Plea, that 
defendant did not enter and expel him ; such 
breach is not proved by evidence that the 
plaintiff came to take possession ; but was 
refused entrance by the defendant, who con- 
tinued occupying the premises, and never 
admitted him. llaiolm v. Orton, 5 A. & E. 
307 ; d N. & H. 842. 

Generally.] — By a deed after reciting a grant 
to A. in fee, and that the defendant’s wife was 
the heiress of A., who died intestate, and reciting 
an appointment in fee by the defendant and his 
wife, in favour of the plaintiff, the defendant 
covenanted that, notwithstanding any act by 
him or Ids wife, or A., committed, he and his 
uilie were lawfully seised, and “that, notwith- 
standing any act as aforesaid,” he and his wife 
had a erbod right to convey ; aW that it should 
he lawful for the jdaintiff to quietly occupy, 
without interruption by the defendant and his 
wife, or any person lawfully claiming under 
them or A.; and that the defendant and his 
and all persons claiming under them, or 
execute to the plaintiff all further 
in an action for breach of this cove- 
averred, that P. claimed, 


as heir-at-law of A., deceased, lawful right and 
title to the premises ; and then set out a recovery 
in ejectment by A>y which _the _plamtiftw^ 
evicted. The defendant pleaded that _ A. died 
intestate, leaving the defendant’s wife her only 
child and heiress-at-law ; and that the plaintiff 
instigated P. to claim a right and title to the 
preinises ; and that P in consequence _ made the 
claim, and prosecuted the ejectment. At the 
trial, the jurv found that the detendaiits wife was 
not the heiress-at-law of A. Held, ffrst, that 
the jury was not estopped, by the I’^cital m the 
deed‘d of the heirship of the defendant s wife, 
from finding that she was 
heiress. Youiuf v. Bmncooli, 7 C. B. 310 , 18 
L. J., 0. P. 193 ; 13 Jur. 539. 

Held, secondly, that the plea, without such 
allegation of the heirship ot the defendants 
wife, was no aiiswmr to the action. ^ l o.^ 

Pleld, thirdly, that the allegation in the 
declaration, that P. “claimed, as heir-at-law of 
A., lawful title,” sufficiently shew^ed, after being 
pleaded over to, that he had a lawful title. Ih 
^ Pleld, fourthly, that the geuerality of the teims 
of the covenant for quiet enjoyment was not 
restricted by the introductory words of the cove- 
nant for title and power to convey, to any act 
done by the defendant and his wute, or A. 1 b. 

Hot to Assign or Underlet. 

a. The Covenant. 

Generally.]— The power of assi^ment is 


incident to the estate ot a lessee, without^ the 
word “assigns” unless expressly restrained. 
Church V. Broum, 15 Ves. 264 ; 10 B. B. 74. 
And see (rrceiunouy v. Addfus^ H ves. 3*- 5. 

A proviso against assignment without licence 
in a lease to *the lessee, his executors, adminis- 
trators, and assigns, is not repugnant; tor the 
construction is that it extends to such assigns 
only as he may lawfully have, viz. by licence or 
])Y law% as assignees in banki'uptcy. WmtheraU 
V. Ocerlnq, 12 Ves. 504 ; 8 B. B. 369. 

4. proviso in a lease for re-entry upon assign- 
merit by the lessee, his executors, administrators, 
or assigns, without licence, ceases by assignment 
with licence, though to a particular individual. 
Brummell v. Maepherwn, 14 Ves. 173. 

Covenant not to assign wfithout liceiice^, once 
dispensed W' ith, the condition is gone both in law’’ 
and equitv : but the principle is questionable, 
and not to he extended ; for instance, to a mere 
act wffiere the licence is to be in writing. 
Jfmdier v. Foundling IIoq)lfal, 1 Ves. & B. 191. 

Where there is a right of entry given for 
assigning or underletting, if a person is found in 
the ijremisos, appearing as the tenant, it is pnma 
facie evidence of an underletting suffipient to 
call upon the tlefendant to shew in what 
character such person was in possession, as 
tenant or as servant to the lessee. JJoe d. 

Tlitidly Y. Hi cli a rhy, o YtSip. Y 

But'it is not sufficient to prove the defendant, 
a stranger, in possession of the demised premises, 
and his declaration that they were demised to 
him hy another stranger. Boo v. Ftiync, 1 btark. 
86 ; IS B. B. 747. . 

And such evidence would not he sumcient, 
even if the tenant had covenanted not to part 
with the possession. Ih, 

Covenant in a lease not to let, set, or demise 
the premises, or any part, for all or any part of 
the term, without consent, ^restrains assignment. 
Greenaway v. Adcinin, 12 \es. 393. 
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Whether a usual Coveuant.]-~/SV?e ante ' cols. 
1087-1089. , , 

Eefusal of Cousent.] — A lessee covenanted 
with the lessor not to assign the demised 
premises without the consent in writing of the 
lessor, “ such consent not being arbitrarily with- 
held ; ” and it was provided by the lease that if 
the lessee should assign the premises without 
the consent in writing of the lessor, “ but such 
■consent is not to be arbitrarily withheld,” the 
lessor might re-enter Held, that there was no 
covenant by the lessor, either express or implied, 
not to refuse his consent arbitrarily, but that an 
arbitrary refusal would leave the lessee at liberty 
to assign without the lessor’s’ consent. Treloar 
V. Bigge, 43 L. J., Ex. 95 ; L. E. 9 Ex. 151 ; 22 
R.843. 

An arbitrary refusal is equivalent to an 
'“unfair and unreasonable” refusal; and a 
■refusal “upon advice,” though the grounds of 
refusal be not specified, is not “ arbitrary.” II), 

A lessee, in a lease of a house and premises to 
liiin for twenty-one years, covenanted with the 
lessor, his executors, &c., that he would not 
carry or suffer to be carried on any other 
business upon the premises than that of a 
grocer and tea-dealer without the previous con- 
sent in writing of the lessor, his executor, &c., 
and that he, his executors, and permitted assigns, 
..should not assign or underlease the premises 
without the like previous consent in writing, 
“ but such consent not to be unreasonably with- 
held,” and on the granting of such consent the 
lessee should pay a certain fee for the preparation 
-of it, and give notice of any assignment to the 
lessor. The premises were afterwards conveyed 
by the lessor subject to the lease. The lessee 
applied for the necessary consent to enable him 
to mortgage the premises by wa,y of underlease, 
and it was refused. On demurrer to an action 
for an injunction and for specific performance of 
the covenant, or for damages ; — Held, that the 
words “ but such consent not to be unreasonably 
withheld ” did not amount to a contract on the 
part of the lessor, but were a qualification of the 
covenant by the lessee. Treloar v. BUjge (L. 11. 
■.9 Ex. 151) followed. Sear v. Home Property 
and Investment Society , 50 L. J., Ch. 77 ; 16 
'Ch. D. 387; 43 L. T. 531 ; 29 W. E, 192 ; 45 
J. ;P. 204. 

In a lease when there is a covenant not to sub- 
det without consent, but such consent must not 
be withheld except on reasonable objection, and 
a heavy rent is reserved by the lease, very strong 
, ground for refusing the consent must be shewn, 

. as the refusal throws a heavy burden of rent 
on the lessees. Slieppard v. Hong Kong and 
.Shanghai Banking Corporation.^ 20 W. E. 459. 

A lease contained a covenant by the lessee 
not to assign without licence ; and the lessor 
. covenanted not to refuse his licence unrcason- 
abH or vexatiously. The lessee contracted to 
assign his lease to the plaintiff “ subject to the 
lan< ilonl’s approval.” The lessor on being applied 
to for his licence refused to give it, not from any 
personal objection to the ])roposed assignee, but 
i)ecause he wished himself to buy up the lease in 
order to rebuild the premises. The lessee having 
failed to obtain the lessor’s licence surrendered the 
lease to the lessor for the same ])nce for which 
he had agreed with the plaintiff. In a bill by 
him against the lessor and lessee for specific 
])erformance of the contract to assign the lease 
to him : — Held, that the reference to the land- 


lord’s, approval in the contract did not throw 
upon the lessee the duty of taking legal pro- 
ceedings to oblige the lessor to give "his licence ; 
and that having used all reasonable efforts to 
induce the lessor to consent, he was at liberty 
to consider the contract at an end and make 
his owui terms with the lessor. Lelinmmi v. 
McArthur^ 37 L. J., Ch. 625 ; L. E. 3 Ch. 496 ; 
18 L. T. 806 ; 16 W. E. 877. 

Respectable and Responsible Person.] — 

Under a stipulation in a lease of coal and iron- 
stone that the lessees shall not underlet or 
assign without the consent of the lessor, except 
to responsible persons, the lessor has no right 
to prohibit the letting to responsible persons. 
Whitehead v. Bennett^ 9 W. E. 626. 

By a lease of January, 1886, certain pieces of 
land, with an iron furnace and mill, and water 
rights over the river D. were demised for a term 
of fourteen years. The lease contained a cove- 
nant by the lessees not to assign or underlet 
without the consent of the lessors, but such con- 
sent was not to be “ unreasonably refused, or 
refused to a pmrson of responsibility and respect- 
ability.” There was no covenant by the lessees 
to work the furnace. In June, 1889, the lessees 
made an agreement with the corporation of 
Barrow-in-Furness to assign to them the residue 
of the term in the lease. By this agi'eement 
the lessees hound themselves to withdraw their 
opposition to a Water Bill promoted by the 
corporation in order to obtain certain water 
rights in the river D., and also to procure all 
necessary licences for assignment : and the 
corporation bound themselves not to use the 
water rights contained in the lease in connection 
with the manufacture of iron. The 'lessors 
refused their licence to this proposed assignment 
on the ground that the corporation were not 
taking the lease for the purposes for which it 
was granted, and might have objects prejudicial 
to the lessors ; — Held, that the corporation was 
not ''a person of responsibility and respect- 
ability ” within the meaning of the covenant in 
the lease ; and also that in the circumstances, 
the consent of the lessors to the assignment had 
not been unreasonably withheld. Harrium v. 
BarroiDln-Furness Corporation.^ 63 L. T. 834 ; 
30 W. E. 250. 

A lessee covenanted with her lessor not to 
assign the demised premises, or any part thereof, 
for the whole or any part of the term, without 
having first obtained a written licence signed by 
tlie lessor, such licence not to be unreasonably 
withheld in the case of any respectable and 
responsible person who might be the proposed 
assignee. The lease also contained a proviso for 
re-entiy for breach of covenant. The plaintiff, 
the assignee of the lessor, being desirous of 
obtaining possession of the premises, commenced 
negotiations with the lessee for the surrender of 
the lease. The lessee made an offer to the 
plaintiff’s agent to sell her interest to the plain- 
tiff for 400Z., but five days Later, wfithout further 
communication with the plaintiff, contracted to 
assign her interest for the same sum to the 
defendant, a respectable and responsible person. 
The lessee had no reason for preferring the 
defendant to the plaintiff. The plaintiff refused 
to give his licence for the assignment, and 
brought an action against the defendant, to 
whom the lessee had assigned tlie lease, for 
recovery of possession of the premises on the 
ground of forfeiture by breach of covenant : — 

37—2 
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•HeM that the plainttfE had unreasonably with - 1 yalidity _o£^ an tha consent of the 

S Ids licence ^wthin the meaning^ or the 


tlie 

luim --0 

covenant. JMe. bo L. ^ 

578; [1806] 2 Q. B. 2-11; vl L. T. 7ol, « 
W. B. W)9 : 60 .1. B. 59b— C. A. 

Sufficiency of Seferences-ftuestion for 

j„y.]_Sec ^^^ur<} V. SnM, H Bnce, 19 (ante, 
col. 75U) 


validity ot an the consent of the 

person of “f* ‘'i“f°L„ined v. Warden, 

sew. K. 201. s. V., Tobm^. Clea) y, Ii. 

^^le^e'^oftfarm contained a clause of forfeiture 
tf rintet aM the lessee should underlet or part 
wi& wldon of the demised premises, or 

0 , Y nart thereof, without the consent in vvntmg 
anj part trie . , , , obtained, provided 


mines containedaoovenant that the le^eeshoullcl^^J-^^^^^^^^^^^^^^.^^^ lessee were a respect- 

not, without the consent of the lessor, let oi 
osdmi the mines. The lessor granted to the 
lessee a licence to sublet a part, but the licence 
provided that this should “{“e 

kirther lettiiii? or assigning of the pair or tne 
mil tlm subject of the 

consent as was recimred hj the lease. Ihc ies.ee 
then ac^reed to sulilet to an under-lessee the part 
of the” mines the subject of the 
umlerleasc to contain iirovistons in 
like those in the original lease .—Held, tliat, i 
•iccordiia*- to the asrreenient, the underlease ought 
?o e( ntain a covenant by the under-lessee against 
Wting or assigning vvithout the >j« «Vor 
lessee, and not a covenant a^nnst 

assigning witliont the consent ot the le^soi. 

Williiim'KOii V. Williamson, 4.t L. J-. t,n- Itfo . 

L. U. 9 Ch. 129; 61 L. T. 291. Eeversiug 22 
W. B. 6S2. 


p~ 

Burford v. mwhi, 1 Cab. ck E. 494. 

Indorsement of Consent.]— A lease, 

1866 contained a clause that the lessee s i _ 
not assign the premises without the consent ^ 
writino' of the lessor, to be endorsed on the lease. 
The iSsee assigned with the contemporaneous 
consent in writing of the lessor, which was 
iXsed on the lease, but not on the 
—Held, that the assignment was valid. IhW 
Permanent BmUinij Soeicty, In re, 13 L. It., n- 
67. 


Agreement that Underlease shall contain the 
same Covenants as Original Lease.]— The plain- 
tiff, who was lessee of part of the property ot a 
hospital, agreed with the defendant to grant him 
an underlease, “ to contain all usual covenants 


Lessor’s Consent whether Implied.]--\\ hen a 

leiBe is not assignable without the landloids 
assent, the fact that the landlord not obaect 
to the assignees taking 

sneotive of all other ciroumstances, be held 
Sclent to imply his recognition of the assignees 
' Mpli instone v. MonUand Iron and Coal Co., 11 


an nndcrloase, ‘-to contain all usual eaivenam. , j— ■ 

fincluding a coveuant not t.i assign or underlet , App. Cas. 3.1.. t . • ( ■) 

. , ,v ,..,-,-.4- fUil nim'tiHfF. .such consenl j „ .... . 


without t he consent of the plainti^ i 
not to be withheld if the proiioscd assignee or | 
tenant be respectable and responsible), togethti 
with such other covenants, clauses, and provisoes 
as are contained in the lease under which the 
premi'^es are held.” The original lease contained 
h) a covenant that if any (lispute relating to 
the demised premises should aris^e lietweeii the 
lessee and any other tenant ot the hospital, it 
slioiild be referred to tlie arbitration of the 
lu>i)ital; (2) that the lessee, his executors, 
administrators, or assigns, would not assign oi 
sublet without the licence of the hospital ; (rf) 
that all demises and assignments ot the demiseil 
premises should be prepared by the solicitors _ot 
Hie hospital :-Held, that the covenants in the 
original k-ase were not to be taken as models and 
inserted m the underlease w'ith the iiames ot the 
under-lt'ssor and under-lessee substituted for the 
names of the onginal lessors and lessee respec- 
tivelv, but that the plaintifl: was entitled to havci 
thcnl inserted without mollification, so as to bind 
the under-lessee to refer disputes wnth tenants ot 
the hospital to the arbitration of the hospital, 
not to assign or underlet w’ithout the consent ot 
the liospital, and to have his demises and assign- 
ments prepared by the solicitors of 
WnViaumm v. WillUtmaoH (46 H J., Oh. v.-ib) 
ilistinguishod. Tfuinciwd v. Sllher, 30 Oh. i). 
404 ; h L. T. 108 ; 34 W. R. 114-C. A. 

Assignmeiit without Consent.] — ^When a lease 
provides that the lessee shall not assign or under- 
let without the consent in writing of the lessor, 
which, however, is not to be withheld from any 
assignment or underlease to a respectable and 
responsible person, it is unnecessary to the 


Parol Licence-Sufficiency.]-Proviso iii lease 

that lessee should not demise pi-emises withoi t 
1 mice in writing. Parol licence to underlet 

snare, and under circumstances ot 

will relieve, lliehardwn v. ^ Madd.-lb. 

Pine in respect of Licence— “ Fine,, or sum of. 
money in the nature of a fine, ] b^ect. o ot 
Hie Conveyancing and Law of Property Act, 
1892, provides that a condition in a lease 
assimiing or under-letting without licence shall, 
unless the lease contains an expressed piY^sion. 
to the contrary, be deemed to be subiect to a 
proviso to the^ effect that “no hue, or sum of 
monev in the nature of a fine,” shall be payable’ 
for such licence -.-Held, that money paid as a 
fine is money which the payer hands oyer with 
the intention of passing the iiroperty m it to. 
some one else ; and a sum of money required by 
a lessor as a condition of granting a licence to be 
de],osited by the lessee as security tor the per- 
formance of the remaining part ot the coritiact 
under which the lease was granted, and whicti, 
if such contract were duly carried out by the 
lessee, would be lopayable to him, was not a tine, 
or sum of money in the nature of a fin^ within 
the meaning of the section. « w Cmdmc^ 
In re, 66 L. 'J., Ch. 28 ; [1897] 1 Ch. 9 ; <o L. i. 
865; 45 WLR. 117— C. A. 

Proceedings to obtain Consent — Kecessary 
Parties,] — Premises held under a demise, con- 
tainirm a iiroviso that lessees shall not assign 
without the licence of the landlord in writing, 
are sold under a decree to a pmrGhaser, who pays- 
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his purchase-money into court, and is let into 
possession ; the landlord having refused to concur 
in the assignment, the representatives of the 
lessee filed a bill against him, alleging that his 
conduct with respect to the sale had been such 
as to deprive him in equity of any right to act on 
the legal construction of the covenant and proviso 
against assignment, and praying that he might 
be decreed to give his licence in writing for the 
transfer of the interest : the purchasers are 
necessary parties to such a bill, Maule v. Beau- 
fort {I)u]ie)^l Euss. 349. 

b. TJpon. whom Binding. j 

Assignees.]— Semble, that a covenant by a 
lessee, that he, his executors and administrators, : 
:shall not assign without licence, is not binding 
upon the assignee of the lessee. Pa id v. Xurse^ 
a 2 M. & Ry. 525 ; 8 B. C. 486; 7 L. J. (O.S.) 
K.B. 12. 

A covenant that the lessee, his executors or 
administrators, will not assign, does not bind his 
assignees. Doe d. Ckcore Y. Si)dth,6 Taunt. 795: 

1 Marsh. 859 ; 2 Rose, 280 ; 15 R. R. ()60. 

Personal Representatives.] — If a lease contains 
;a proviso that the lessee and his administrators 
shall not set, let, or assign over the whole or part 
•of the premises without leave in writing, on pain 
■of forfeiting the lease, the administratrix of the 
lessee cannot underlet without incurring a for- 
feiture. Boe d. Greqmn v. Ilarrimn, 2 Term 
Rep. 425 ; 1 R. R. 518. 

A parol licence to let part of the premises does 
not discharge the lessee from the restriction of 
:such a proviso. Ib. 

Executors may dispose of a lease for years as 
assets, notwithstanding a proviso or covenant 
that the lessee shall not alien. Seerr v, Ilrnd, 

1 Yes. 295. 

Assignees in Bankruptcy.] — An option given 
to a tenant to call for an extended lease, will 
pass to his assignees in bankruptcy, and may by 
them be assigned to a purchaser. Bueldand v. 
Papilloii^ L. R. 1 Eq. 477 : 12 Jur. (N.S.) 155. 
Affirmed, 86 L. J., Ch. 81 : L. R. 2 Ch. 67; 12 
Jur. (N.S.) 992 ; 15 L. T. 878 ; 15 W. R. 92. 

But such would not have been the case, if 
the tenant had been restrained from alienation. 
Ib. 

To Railway Company.]— A railway company 
arranged by private contract the price of the 
interest of a tenant in land they required, there 
being a covenant in his lease not to assign with- 
out the consent of his landlord ; — Held, that the * 
covenant was abrogated so as to euaVjle the 
tenant to assign to the railway company without 
the consent of his lessor. Slippers. Totteidimn 
■and Jfainp.stcad Janet ton Bi/.. 86 L. J,, Gh. 841 ; 
L. R. 4 Eq. 112 ; 16 L. T. 446 ; 15 W, R. SOI. 

c. Breach of. 

Sale — No Assignment Executed.] — The lease 
a farm contained a covenant by the lessees, 
‘•that they would not assign or otherwise ])art 
with ]')ossessioii of the premises without the 
written Consent of the lessor,” with a proviso 
that “in case the lessees should fail in the 
•ob'^ervance or peiTormance of any or either of 
The covenants and agreements on his or their 
part,” it should be lawful for the lessor to 
je-enter. The lessees sold their interest in the 


lease to W., and the lessor in a letter con- 
sented that W. should take the farm ‘^on the 
same conditions and in accordance with the 
lease.” W. entered and took possession of the 
fann, but no assignment of the term was exe- 
cuted to him :— Held, that there was no such 
breach of the covenant not to assign without the 
written consent of the lessor, as to enable him to 
maintain ejectment, first, because W. appeared 
to have entered into possession at the iiistanee 
of the lessor rather than of the lessees ; and, 
secondly, because the consent to the assignment 
did not prohibit the lessees from parting with 
possession of the premises till a lease had been 
executed. West v. Bobtp 10 B. & S. 987 ; 39 
L. J., Q. B. 190 ; L. R. 5 Q. B. 460 ; 23 L.T.76 ; 

18 W. R. 1167— Ex. Ch. 

Underlease.] — A covenant not to assign or 
otherwise part with the premises, or any part 
thereof, for the whole or any pait of the term, 
is broken by an underlease. Doe Hollaiul v. 
Wordetp 1 Camp. 20. 

Although underleases are not within the 
general words of provisoes concerning assign- 
ments. Kinner.deif v. Orpe. 1 Dougl. 55. 8. P., 

Church V. Brown., 15 Yes. 264 ; 10 R. R, 74. 

A covenant not to assign, transfer, set over, or 
otherwise do or put away the lease or premises, 
does not extend to an underlease for part of the 
term. Crusoe d. Blencoive v. Buqby., 2 W. Bl. 
766 ; 8 Wils. 284. 

Letting from Year to Year.] — Letting the 
premises from 3^ear to year by the tenant is a 
breach of a covenant not to “underlease.” 
Timms y. Balter., 49 L. T. 106. 

Covenant in Restraint of Trade — Assignment 
to Schoolmaster.] — Where a lessee of a house 
and a ganlen for term of years covenanted with 
the lessor “ not to use or exercise, or permit or 
suffered to be used oi* exercised, upon the demised 
premises or any part thereof, any trade or business 
whatsoever, without the licence of the lessor,” 
and afterwards, without the licence of the lessor, 
assigned the lease to a schoolmaster, who carried 
on his business in the house and premises 
Held, that the assignment was a breach of this 
covenant, and the lessor entitled to re-enter 
under a proviso for re-entry for non-performance 
of covenants. Doe d. Bish v. Keeling., 1 M. & S. 
95 ; 14 R. R. 405. And see Jones v. Thortie^ 8 
D. & R. 152 ; 1 B. k C. 715 ; 1 L. J. (O.S.) K. B. 
2t)0 ; 25 11. R. 546. 

Assignment to Partner of Part of Premises.] 

— Where a lease contained a proviso for re-entry, 
ill case the tenant should demise, lease, grant, or 
let the demised premises, or any part or parcel 
thereof, or convey to any person whomsoever for 
all or ail}’' part of the term, without the licence 
of the lessor in writing, and the tenant without 
such licence, agreed with a person to enter into 
partnership with him, and that he should have 
the use of a back chamber and some other parts 
of the premises exclusively, and of the rest 
jointly with the tenant, and accordingly let him 
into possessioii : — Held, that the lessor was 
entitle<l to re-enter. Boe d, Dimjley v. Sales^ 1 
M. A S. 297. 

Ejectment— Clause of Re-entry Unnecessary.] 

— Ill an agreement enuring as a lease, “ it was 
stipulated and conditioned that the lessee shall 
not underlet ” : — Held, that these words created 
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a condition, uiion a breacli of whicK the lessor 
might maintain ejectment, without an express 
clause of in-cntrj. Hemuker 

1 M. & By. 61)4: ; 8 B. & C. 308 ; 6 L. J. (o.S.) 
K. B. 185" 

Devise.l — Lease for years, with clause of 

1 .1.. • ll-Pri aViiMilrl qIiPTI 
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160 ; 2 L. J. (0-S.) K. B. 121. S. C., nom. Doe 
d. Pitt V. Lamimi, E. & M- 36 ; 27 E. E. »12. 

Semble, that a proviso to make void a lease, on 
assignment by the lessee, does not apply to a 
mere deposit of it, by way of equitaole mortgage. 
Cochs, Mil paHe, Hand,. In re., 2 Deac. 14. 

A lease deposited by way of equitable mort- 

, . ^ -i ,4- rxQvt nf THA 


Devise. 1 — Lease for years, witn clause ui a lease ueposacu uj — 

reentry lessee, during his life, should alien gage contained a covenant on the pimt of the 
ei^ rAtLur consent. Semble. that devise i fessee, not to assign without licence ;-Held, that 

without ersent is a forfeiture; P«my v ' i. tw usual order. Drale, 

Harhert^ Dyer, 45, pL 3. 


Windsor 


Aliter if" devisee w^ere executor- 
(Lori) V. Burry, cited id. n. 

Covenant not to Assign for more than a Year,] 

lease of the opera-house contained covenants 

on the part of the lessee ; secondly, not to pxnt 
awav, assign, dispose of, &c-, the stalls or boxes 


, lessee, not w _ 

' this was no objection to the^ usual order. JJralie, 
JSr parte, 1 Mont. D. & D. 539. 


r parte, x xvxuiit. x/. w „ 

A covenant by a lessee not to^ mortgage, sell, 
assign or otherwise part with this present inden- 
ture of lease, or the premises hereby demised, or 
anv part or parcel thereof,” is not broken by a 
deposit of the lease, accompanied by a letter ot 
agreement that the depositee shall have ^ a lien 
awav, assign, dispose of, AC., me staiis or ) thereon “byway of equitable mortgage, more 

“ for anv irmger pei*iod than one year or season. { ^gpecially if, by reason of the lease also coiitam- 
On the/21st December, 1851, the lessee | ^ covenant against sub-letting, it may be 

certain boxes for one year, to commence from | that the primary intention of the parties 

March, 1852. On the 1st of August, 1852, he | pj.Qtect the landlord from haying a 

madeanotherleaseofthesameboxestoadifterent . tenant imposed upon him. 3LKay v. 

person, with this habendum, *‘fmm the 1st ot , ^jijsaUy, 4 L. IL, Ir. 438. 

T-f'Api'iinT'v Tiow next ensuing, or from such sub- 

sequent \lav during the vear, upon which the . Equitable Charge.] — Semble,equitable agree- 
thktie'shailbeopened, amlthenccrim'th for the jments charging the property compnpl m a 
full term of one year, to be computed from that i lease, but not accompanied with a change oi 
Held, that this was not a breach of the 1 possession, or other alteration of the property, do 
covenant. Chvft y.Lvmley, 6 H. L. Cas. 6<2 ; 27 j jjqi, •work a forfeiture of the lease in equity, not- 
L. .L. Q. B. 321 ; 4 Jur. (N.s.) 903 ; 6 AV. B. »>23. ; ■vyithstaiiding there is a clause in the lease against 
Thinlly. “not to charge nor incumber the j --^j^gignments. v. 1 Haie, 10.) 11 

theatre. *or the income thereof, or the terms ; j ^ l;-12 ; 5 Jur, 1106. 

ym^Li^anv i AdvertUement.] - U«d« a rigW «« 

hranee whatever ” The lessee was greatly in i upon underletting, an adveitisemeTit does no ^ 
debt In lesnect of bis debts, be granted xvar- j work a forfeiture : but was made the ground tor 
" t; J (one of which to secure i imposing tenns. GoaHay.. Sonernet (Dulre),l 

payment of bills not then due, and another ! Yes. A b. 68 ; 15 b. iv. 
provided that it was a concuiTent security, with i 


an inOeiduie therem recced, that jiul^nJnt wi^ j ^rroetirion nm^ter under the 5 A 6 

to be entered up when the giantee though , i containing a 

and he registered), ami .ludgmeuts weie clause: the court directed the 

aga1ii>t hiiii on those warrants of I Jeelver to manage the lands himself. Semble, a 

u|.Hyn judge s orders, and registered Held, that ; , . ^ . the" court would not be a forfeiture 

„!■. brcaci> of tiiis covenant had been conunitted. ; FI. & K. 432. 

Ih. 


Letting under the Court.] — IVhere^ the 


Covenant not to Let for more than Seven 

Years.l-“(.dause in a lease for three lives, to 
prevent the lessee, or his executors, Ac., froni 
letting for above seven years, without licence of 
lessor": the tliird life being in possession under 
his father’s will, and being liis_ executor, leased 
for fourteen years: — .Hehl, no :forfeiture, for he 
had no notice" of the condition and as the lease 
could not exteiul bejmnd the life of the lessor, it 
could not pass an interest For fourteen years cer- 
tain. Xorthcotr v. Bulie, Ambl. 51 1 ; 2 Eden, 314. 

Limitation of lease defeated by alienation by 
lessee. Anon., Cary, 9. 

Letting Lodgings.]-— Letting lodgings is not 
a breach of a covenant not to underlet.^ I)oe 
(1. Bltt V. Lamlny, 4 Camp. 77 : 15 B. B. 728. 

Deposit of Lease.]— A covenant in a lease 
of a cliop-house not to let, set, assign, transfer, 
set over, “ or otherwise part with the premises 
demised, or that present indenture of lease,” is 
not broken by fu’oof of a deposit of the lease 
with the bi’ewers of the lessee, as a security for 
money advanced and beer supplied to the house, 
it could not be deemed to be a parting with 
the premises within the meaning of the covenant. 
<L Pitt V. Jlogg, 4 D. A B. 226 ; 1 Oar. A P. 


i Execution.]— A lessee who covenanted “not 
i to let, set, or assign, transfer, make over, barteiy. 

^ exchange, or otherwise part with the iiidentuie, 

' Ac., with a proviso that the landlord might in 
: sucii case re-enter, gave a warrant of attorney 
: to confess judgment, on which the lease was 
I taken in execution and sold ; — Held, to be no 
I forfeiture of the lease. Boo d. Mitch innou \. 

I Carter, 8 Term Be}). 57 ; 4 B. B. 586. 

I But it being found by verdict that tlie^ tenaivc 
j gave such warrant of attorney to a creditor 
, the express pur})Ose of enabling such creditor to 
i take the lease in execution under the judgment ; 
this is in framl of the covenant, and the landlord, 
under a clause of re-entry in the lease for breach 
of the comlition, may recover the premises in 
ejectment fi'om a })urchaser under the sheriff s 
sale, S. C.. 8 Term Bcp. 300. 

Deed of Assignment.] — Proviso in a lease for 
re-entiy, and that the lease should be void, if 
the lessee assigned without licence. The lessee 
by deed assigned all his pro} )erty real and per- 
sonal to trustees for the benefit of his creditors, 
and was afterwards declared a bankrupt : — Held, 
that the deed of assignment being an^ act of 
bankruptcy, did not operate as a valid con- 
veyance of the lessee’s interest under the lease. 
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and that therefore it did not work a forfeiture. 
JDoe d. Lloyd v. Powell, 8 D. k E. 35 ; 5 B. & C. 
308: 4 L. J. (o.s.) K. B. 159 ; 29 E. E. 253. 
Affirmed, 2 Y. & J. 372. 

Bankruptcy.] — Though bankruptcy supersedes 
an agreement not to assign without licence, it 
has that effect only in favour of general creditors ; 
and where there is no actual lease, but it rests 
in agreement to grant a lease, an individual 
cannot have a speciffc performance in opposition 
to such provision, and it is very disputable 
whether the general assignees could obtain it, 
even if there were no such provision. Wmtlierall 
V. Geermg^ 12 Yes. 504 ; 8 E. E. 369. 

Assignment by Assignee.] — Demise for 

years to S., and S. covenanted that he, his execu- 
tors, administrators, or assigns, would not assign 
the indenture, or his or their interests therein, 
or assign the premises to any person whatsoever, 
without the consent in writing of the lessor ; 
proviso, that in case S., his executors, adminis- 
trators, or assigns, should part with his or their 
interest, contrary to his covenant, that the lessor 
might re-enter. S. deposited the lease as a 
security for money borrowed, and became bank- 
rupt, ami the lease was sold by direction of the 
chancellor to pay that debt : — Held, that the 
assignees under the commission might assign the 
lease to the vendee, without the consent of the 
lessor. iJoo d. Goodhehere v. Ptmn, 3 M. k S. 
353 ; 2 Eose, 456 ; 16 E. E, 293. 

When lessee for years, who had covenanted 
for himself, his executors, and administrators, 
but not assigns, that he woidd not, without the 
lessor’s consent, assign over the lease, becomes 
bankrupt, and the assignee under the commission 
enters on the farm, sells off the crop and stock, 
pays the Michaelmas rent, and the day before the 
next rent day assigns the lease to E. ; it appear- 
ing in proof that E. nevei' ploughed or sowed the 
land, never resided on the farm, but occupied it 
rather as agent : — Held, to be a fraudulent 
transaction between the assignee under the com- 
mission and E., and the former decreed to answer 
the rent due to the time, and the assignment to 
be set aside. PhUjM v. Hoare^ 2 Atk. 219. 

Lessee for years under a resti’iction of aliena- 
tion, and po-wer of re-entry in such case, died ; 
his executors entered and enjoyed, and then 
became bankrupt, the assignees sold this lease to 
plaintiff for hdl. ; the lessor, insisting on the 
foifeiture, ejected him. Per curiam, the com- 
missioners’ a>signment being by authority of a 
statute, will supersede the private agreement, 
and the assignment by the assignees to the 
plaintiff is no breach of the condition, but good. 
Gorlny v. Warner^ 7 Yin. Abr. pi. 9 ; Gorinn v. 
Kadil Ih. 

Effect of,] — By a deed dated March 1st, 1832, 
the defendant leased a farm for fourteen years, 
the lease contained a proviso for re-entry by the 
lessor if the lessees should assign without his 
licence and a covenant by the lessees not to 
assign ; also a covenant by the lessor at the 
expiration of the demise to j)ay for certain things 
at a valuation. After the expiration of the term 
the lessees continued to occupy the farm as 
tenants from, year to year on the terras of the 
lease. In 1864, they by deed assigned their 
interest in the farm, with their farming stock 
and valuations, to the plaintiff’, in order to raise 
a sum of money to he paid to their creditors 
under a composition deed executed at the same 


time. The plaintiff entered into occupation of 
the farm but never paid rent. On the 18th 
March the defendant, having no knowiedge of 
the assignment, gave the lessees notice to 'quit, 
and the plaintiff, as assignee, gave him a similar 
notice : — Held, that the plaintiff could not main- 
tain an action against the defendant on the cove- 
nant for a valuation. Per Mellor and Lush, JJ., 
on the ground that there w^as no new^ contract 
betw'een the plaintiff and defendant, and that 
the right of action did not pass from the lessees 
to the plaintiff by the assignment of the tenancy 
created by parol between the lessor and lessees. 
Per Shee, J., on the ground that the lessees 
having no right to assign without the licence of 
the lessor, could not transfer an}^ interest to the 
plaintiff. PlUott v. Johnson, 8 B. &; S. 38 ; 36 
L. J., Q. B. 44 ; L. E. 2 Q. B. 120 ; 15 W. E. 253. 

Lands were demised in 1861 by lease, with a 
covenant against alienation or subletting wnth- 
oiit the consent of the landlord. A deed, pur* 
porting to assign the tenancy to A., wms executed 

the personal representatives of the lessee, but 
the consent of the landlord to such assignment 
w^as not obtained. A. afteiwards sublet the 
premises to the defendant, as tenant from year 
to year, wffio came into and continued in posses- 
sion of the lands. The rent, under this sub- 
letting, being in. arrear, an ejectment was brought 
by A. and others claiming under him, for non- 
pa3'nient of rent, in wdiich the defendant, the 
sub-tenant, took defence, denyiiig that there was 
any suijsisting tenaiic.y in respect of the lands 
betw’een himself and the plaintiff or any other 
person : — Held, first, that as the assignment to 

A. was void and no estate passed to A. there- 
under, his sub-tenant (the defendant) w’as 
estopped from disputing A.’s title, and that it 
was no defence, to show that the term of the 
lease so ineffectually assigned had expired after 
the subletting and before the commencement of 
the action. Secondly, that as at the time of the 
subletting, A. w^as in possession wdthout title, 
and not as tenant under the lease containing 
the prohibitoiy covenant, the subletting w^as not 
avoided b^' the 18th section of the 23 k 24 Yict. 
c. h54. Wogan v. Doyle, 12 L. E., Ir. 69. 

Assignment to Partner on Dissolution.] — 

A lease was granted to twm partners, B. and 
H., as joint tenants. The lessees covenanted 
that the}", their executors, administrators, or 
assigns, or any or either of them, wumld not, 
during the term, assign, underlet, or part wdth 
the possession of the demised property to any 
person or persons without the w'litten consent of 
the lessor ; and there was a proviso for re-entry 
on the breach of any of the covenants. The 
partners dissolved partnership, and agreed that 
the partnership property should be made over to 

B. , and that the leasehold property should be 

assigned to him w’ith the consent of the lessor, 
if such consent could be obtaineci, and recited, 
as the fact w^as, that H. had given up sole posses- 
sion of the leaseholds to B. Goiisent was not 
obtained, and no assignment of the leasehold w"as 
executed, but B., from the time of the dissolution, 
remained in sole possession : — Held, that there 
had been no breach of the covenant, and tliat the 
proviso for re-entry had not come into operation. 
IlHstol CWpo ration v. 12 Gh. D. 461 ; 

41 L. T, 117 ; 27 W. E. 841— C. A. 

A. and B., partners in trade, w-ei'C assignees of 
a lease which contained a covenant by the lessee, 
for himself and his assigns, that he w'ould not, 
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neither nhould bis executors, administrators, nor 
assigns, assign the demised premises without the 
consent in writing o| the lessor; On the dissolu- 
tion of the partnership, A, assigned all his 
interest in the premises to B. : — Held, a breach 
of the covenant. thppard^ L. R. 7 

C. P. 505; 26 L. T. 882 ; 20 W. R, 972. See pre- 
ceding euse. 

Waiver of Breach.]~-The acceptance of rent 
with knowledge of a written underletting for a 
time certain is"a w'aiver pro tanto of the breach 
of covenant not to underlet. Walrond v. Haio- 
hinif, U L. J., C, P. 116 : L. B. 10 C. P. 342 ; 32 
L. T. 119 ; 23 R. 3m 
A lessor lets houses and lands upon a lease for 
twenty-one years, containing a covenant that the 
lessee Voiihf not assign, underlet, or permit any 
person to occupy any part of the premises with- 
out the consent of the lessor. The lessee underlet 
}iart of the premises by written agreement to T. 
for a year, and the lessor having accepted, and 
also distrained for rent accrued due after the 
making of the agreement, and with notice thereof, 
brought ejectment as for a forfeiture upon breach 
of the covenant not to underlet or permit to 
occupy : — Held, that the breach was not a con- 
tinuing breach. Ih. 

- — - On Application for Discovery.] — Demurrer 
lies to a hill for discovery of an assignment of 
a lease, w’lthout licence, if it does not expressly 
waive tlie forfeiture. U>vhridge v. Stavchind, 1 
Yes. 56. 

Bankruptcy of Sub-tenant — Title of Ms 
Trustee to Payment for Hay and Straw on Pre- 
mises.] — A tenant heM under a lease containing 
n coveiinut against subletting, and a danse giving 
The landlorda right to re-enter in case of breach of 
covenant, hankruptcy, or liquidation on the part 
<d’ the tenant. The tenant sublet without leave. 
j\fter\var<ls the under-tenant tiled a liquidation 
})etitioii. and the landlord then tirst heard of tlie 
subletting. The lan<llord then agreed with two 
of the under-tenant’s creditors to accept a new 
tenant tui the old terms if one could be found in 
tlhrty-one days, and, if no tenant was found, to 
give a reasonable time for the removal of the 
corn and other effects belonging to tlie estate of 
the under-tenant. No new* tenant tvas found, 
and the landlord took possession. The lease con- 
tained covenants by the tenant to do certain 
things during the last year of the term, and on 
delivering up the premises to leave thereon the 
hay and straw giowji thereon during the last 
year on being paid for the same. In an action 
by the under-tenant’s trustee in bankruptcy 
against the landlord to recover the value of the 
hay and straw : — Held, that the uiider-teriant 
wars bound by the terms of the lease ; that the 
lease having heen determined by forfeiture in 
consequence of the under-tenant filing a liquida- 
tion petition, the clause giving a right to pay- 
ment for tl.e hay and straw' did not apply ; that 
the defendant’s rights w’ere not affected by the 
subs(‘(}ucnt agreement and he was entitled to 
judgment. Sileerk v- Ftirmer, 46 L. T. 404 — 
C. /b 

Evidence as to.] — Jf a person is found on the 
jiremises, api)earing as the tenant, it is primd 
facie oyidenee of an underletting sufficient to 
maintain an action for a breach of covenant not to 
assign or underlet. Doe d, Hindi y v, Mlehwh/^ 
5 Bsp. 4. 


Measure of Damages.] The measure of 
damages for a breach of a covenant for assigning 
or underletting premises Without a licence, is 
such a sum as will, as far as money can, put the 
lessor in the same position as if he had still the 
lessee’s liability, instead of the liability of 
another of inferior pecuniary ability, for breaches 
both past and future. WilMoms v. Earle^ 9 
B. & 8. 740 ; 37 L. J., Q. B. 231 ; L. R. 3 Q. B. 
739 ; 19 L. T. 2,38 ; 16 W. R. 1041. 

Land and buildings w^ere demised for a term 
of years, the lease containing a clause providing 
that the lessee should not be at liberty to sublet 
without the consent in wn*iting of the lessor, his 
executors, administrators, or assigns, but that 
such consent should not be unreasonably with- 
held. The lessee, without obtaining such consent, 
sublet the premises to a person wdio intended 
(to the lessee’s knowledge) to use them, and who 
did in fact use them for the purposes of a 
dangerous business. The buildings w^ere damaged 
by a fire which arose from the use of the premises 
for the business forw'hich they w'ere taken. The 
lessor brought an action claiming damages for 
the breach of the covenant not to sublet : — Held, 
that the damage caused by the fire was not too 
remote, as it was the natural and probable result 
of the breach of covenant. Lepla v, Mogers, 
[■1893] 1 Q. B. 31 ; 5 R. 57 ; 68 L. T. 584*; 57 
J. P. 55. 


Belief against.] — If a lessee for years covenants 
not to alien without licence of the lessor, under 
penalty of forfeiting the lease, and he afterwards 
aliens without licence, equity will not relieve 
him. Wafer v. Mocato^ 9 Mod. 112. 

No relief against forfeiture by breach of cove- 
nant not to assign without licence. Hill v. 
Barclay, 18 Yes. 63 ; 11 11. li. 147. 

A. made a lease of lands, with a condition 
against assigning or subletting without the 
CiUisent of A., under his hand and seal, on 
breacli of wdiich the lease w*as to be void. 
'I’lie lessee made an agreement for a lease of a 
part of the lands, with the consent of A., by 
letter, not under seal. B. afteiavards purchased 
A.’s reversion, suirject to the agreement, C. the 
lessee’s administratrix, ap[)lied to B. for per- 
mission to make a lease, in pursuance cf the 
agreement to E., to wiiom the interest under it 
laid been assigned. B. advised and encouraged 
C. to make the lease, stood by wiiile a large sum 
was expended by E. on the lands, and witnessed 
the execution of the lease know'ing it to be a 
lease of tlie lands from C. to E. B. knew’' of the 
clause of subletting, but did not kiiow^ tliat the 
consent of A. was iioi; valid in lawa not being 
under seal, and swore that he had no intention, at 
the time, of takingadvantage of a forfeiture. B. 
afterw'ards brought an ejectment for the forfei- 
ture : — Held, that the court had powmr to relieve 
the tenant, notwithstandiiigthe condition in the 
lease against assigning or subletting. Bhrlte v. 
Prm\ 15 Ir. Ch. R. 106. 


Ruder Conveyancing Acts.]~-6b<? supra, J. 
2, i. iii. 

Bemedy of Under-tenant.] — Lessee underlets 
parcel of land, in fraud, commits breach of cove- 
nant and forfeits lease, and after obtains fresh 
lease : under-lessee hath remedy in equity. A ram,, 
Cary, 13. 
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LANDLOED AND TmMT— Covenants. 


■ 6. As TO Bates AND .Taxes. 
a. Constmction Q-enerally. 

! Where a party took a part of premises the 

5 whole' of which wei.‘e rated at a certain annual 

I value, and the lessor covenanted to pay all taxes 

then chargeable thereon, and the lessee co venanted 
I to pay all fresh taxes which, might theieafter be 

I charged on the premises, or any part thereof 

I Held, that the true construction of these cove- 

f Tiaiits was, that the lessor should pay such taxes 

I as were charged on the premises at the time of 

5 making the lease, at the then annual value, and 

that the lessee shoukl pay all fresh taxes, and 
all such additions to those formerly chargeable 
as were occasioned by the improved vahie of the 
' premises, Watmn Y. Atkins, 3 B. & Aid. 647. 

Under a covenant by a tenant for the payment 
j of 80Z. yearly rent, all taxes thereon being to him 

allowed, but that he would pay nil further or 
additional rates on the premises, or on any addi- 
tional buildines or improvements made by him : 
and a covenant by the landlords to jiay ail rates, 
on the premises, or on the tenant, in respect of 
I the yearly rent of SOL, except such further or 

additional taxes as might be assessed on the 
premises ; the tenant is bound to defray all 
increase of the old as well as the new rates, 
beyond tlie proportion at winch the premises were 
rated at the time of the deed, which was 20/. in 
res].)ect of the 80/. rate. Graham v. Wade, 16 
Easr, 29. 

I A lease contained a covenaiit by the lessee to 

pay all mtes and taxes, and a [)roviso for re-entry 
on breach : — Held, first, that ihe nonpayment 
within a reasonable time of a poor rate, which 
liad been duly assessed, allowed, and putlished. 

' was a breach justifying a re-entiy by the land- 

\ lord, and that it was not necessary to shew that 

the rate had been demanded of the tenant, or 
* that ex|)ress notice of it had been given to 

him. I)(ids\\ B'urreU,\0 C.^.S2l 15Jur. 608. 
Held, secondly, that if the covenant meant to 
! pay on demand, a personal demand was not 

f necessary, but that a demand on the })remises of 

the. tenant’s son was sufficient. Ih. 

A declaration, after setting forth an agi’cemcnt, 
by which the defendant took of the plaintiff’s 
rooms, part of a liouse, and agreed to pay, witli- 
out saying to whom, the projxirtion of the rates 
and taxes “ which might be assessed on the 
premises so taken ” by liim, averred, that after- 
w^ards, rates amounting, to wit, to 150/. were 
assessed on the house, being the rates whereof 
the proportion was agreed to be paid as afore- 
1 said; that such rates were afterwards assessed, 

became due, , and were paid by the plaintiff; 
that the proper i)ro})ortion payable by the defen- 
dant was a proportion, to wit. one-third, ainount- 
ing to, to wit, to 50/., of all which the defendant 
had notice, and was rc(iuestcd by the ]daintiff to 
pay that sum. Pleas, first, as to 12/. ll).v., tender 
and payment into- court ; secondly, as to the 
residue, travei’se of the request to pay : and 
fourthly, as to the residue, that the pro}jcr 
pro|)ortion payable by the defendant was a 
proportion amounting to 12/. lO.v., without thi.s, 
that the proptu* proportion, to wit, one-thir<l, 
I amounting, to wit, to 50/. : — Held, first, that the 

d(‘feiidant was bomul to }jay his pro})ortion of 
tlio rates to the plaintiff', dlooper v. Woolmer, 1 
L. .M. A P. ()34 ; 10 Cb P>. 370 ; 20 L. J., 0. P. 63. 

Held, secondly, that his liability to do so was 
n primary and not a collateral liability ; and, 
tl leref ore, that m > request to pay was n eeessary. i b. 




Held, thirdly, that untler the agreement to pay 
a proportion of the rates assessed on the premises 
so taken by him, he was bound to pay a propor- 
tion of the rates assessed on the house of w'hieh 
such premises were a part. Ib. 

Held, fourthly, that the fourth plea was bad, 
as traversing only the precise amount of the 
proportion stated in the declaration, which was 
immaterial. Ib. 

A lessee covenanted that he would pay all 
taxes, charges, rates, tithes or rent-charge in lieu 
of tithe dues, and duties whatsoever, as then 
were or shoukl at any timie thereafter during the 
demise be taised, charged, assessed or ihj posed 
upon the demised pi’emises : — Held, that the 
covenant was not confined to rates payable by 
the landlord, but meant all rates then imposed 
on the lessee in respect of his occupation, and 
all future rates which might be imposed on the 
laud itself. Hurst v. Hurst, 4 Ex. 571 ; 19 L. J., 

Ex. 410. 

— — Improved Value of Premises.] — A tenant 
of a piece of ground, at a fixed annual rent, 
covenanted not to build without the licence of 
the lessor, and the lessor covenanted to pay all 
taxes charged or to be charged during the term. 

At the time of execiitiug the lease the lessor gave 
the lessee a licence to build, which he did, a3.id 
thereby much increased the annual value of the 
premises : — Held, that the le.ssor was liable to 
[)ay taxes in proportion to the rent received, and 
jiot according to the improved value. W((tsini v. 

Home, 7 B. k C. 285 ; 1 M. & By. 191 ; 6 L. J. 

(o.S.) K. B. 73 ; 31 B. B. 200. 

The tenant compounded his taxes under the 
})rovisioiis of a local act, whereby his premises 
were assessed at a less annual sum than the 
improved annual value: — Held, that the tenant 
l)aid taxes in respect of the whole improved 
animal value, and that the landlord wa.s to pay 
that proportion of the taxes paid which the rent 
bore to such improved annual value. Ib. 

b. Land Tax. 

If a party agrees to take a lease at a net rent, he 
cannot object that the lease contains a covenant 
for him to [)av the land tax and sewers rate. Ben- 
nett Woniarh. 3 Car. & ?. 96 ; 7 B.&G. 627 ; 1 M. 

A By. 644 ; 6 L. J. (O.s.) K. B. T75 ; 31 E. B. 270. 

A tenant verbally agreeing “ to pay all taxes,” 
is bound to pay the laud tax, although not 
.specifically mentioned. Amfield v. White, B. k 
M. 246 ; 27 B. B. 745. 

Upon the construction of an agreement to 
demise a farm for fourteen years, at the yearly | 

rent of 40/. [iayable quarterly, free of all out- 1 

goings ” ; and by which the i)arties agreed ‘‘to | 

grant and accept a lease on the above and other | 

usual terms ” : — Held, that the landlord was 
entitled to a net rent payable free of land tax, | 

and tithe commutation rent-charge. Parish v. 

Sleeman. 1 De G. F. J. 326 ; 29"^ J., Oh. 96 ; 

6 Jur. (K.S.) 385 ; 8 W. B. 166. i 

A. (lemised land to B. upon a building lease, 
at the ye:rrly rent of 60/., clear of all rates 
and assessments, tlie sewem rate and land tax 
excepted, with the usual covenant for payment 
of rent. B. having by building on the laud 
increased its ratable value to 300/. per annum : 

— Hekl, that he was only entitled to deduct the 
sewers rate and land tax upon the original rent, 
and not in respect of the improved value. Smith 
V. Humble, 15 0. B, 321 ; 3 0. L. U. 225. 
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The Property Tax Act, 46 Geo. e. 65, ss. 112, twenty-one years, coveiiaiited with his lessor to 
115, in declaring covenants to pay the same void, pay all rates and asvsessments taxed, rated, 
has a retrospective operation ; therefore, cove- charged, assessed, or imposed upon the demised 


nan t entered iiito before the act passed is void, premises, or upon or payable by the occupier or 
JBua‘tLm V. Monkhouse, G, Goop, 41. tenant in respect thereof Held, that the pro- 

portion of the expense of paving the new street 
assessed upon the demised house under 25 & 26 
c. Tithe Bent-Charge. Viet. c. 102, s. 96, was not a rate pa3mble by the 

Thelespor of laiidswas at the date of the lease, ^nant under this covenanV^^ 
also the owmer of the tithe rent-charge upon such 62 L. J., Q. B. 9 Q. B. D.bd« ; 4/ B. I.4J6 ; 
lands. The lease contained a covenant by the 60 V. E. 930 ; 4/ J. r. 102-~u. A. 
lessee to pay “ all taxes and assessments whatso- A local act gave a corporation power to call on 
ever for or in respect of the demised premises, the owmer (i.e. the person receiving the rack 
save and except the level tax, property tax, and rent) of any holies to pave the street opposite to 
land tax,” wdiich were to be paid by the lessor ; his houses, and in default to doit themselves, and 
— PTcld, in an action upon the covenant bj’ the recover the expenses from siich owmer by action, 
assio’Tiets of the revemion and of the tithe rent- and also, as an additional renied,3 , by obliging all 
charge, against the lessee for nonpayment of his tenants to paj^ to the extent of then* iinpaid 
tithe rents, that the words ’‘taxes and assess- rent, whether the expenses were incurred betoie 
ments in the covenant did not include the tithe their owm particular houses or not. A, Jet a 
rent-charge, and that the action was therefore house to B., wdio covenanted to pay and dis- 
not maintainable. Jefi'ery v. Keale, 40 L. J., charge “ all taxes, rates, assessments and iraposi- 
C. r. 191 : L. E. 6 C. P. 240 : 24 L. T. 362 ; 19 tions payable in respect of the demised premises. 
Vk E. Too*. ' ' * * ' ' * ' d'he corporation, on default by the landlord. 

By a lease, the tenant agreed to pay the rent, paved the street before the tenant s house ; the 
“ without any deduction in respect of airy taxes, landlord jiaid the money expended by them in 
rates, assessments, or charges whatsoever, the his default, and sought to recover it from the 
landlonTs property tax oidy excepted” : — Held, tenant on his covenant Held, that he wms not 
that he was bound to pay the tithe rent-charge liable. Tidm'tily. 36 C. P.103; 

imposed upon the demised hereditaments. Xnc/f- H* E- 2 C. P. 326 ; lo L. T. 574 ; 15 W. E. 427. 
iroodx. WthsonA^ L. J., C. P. 179 : 30 L. T. 761 ; By an agreement of lease the tenant agreed 
22 W. E. 919. to pay " all rates, taxes, and assessments payable 

liy artieies of agreement for a lease, the in respect of the premises during the term ” ; 
reddendum w’as expressed thus: “At the vearlv Held, that a sum assessed upon the owmers as 
rent of L09/. 14.v, Ad., over an<l above alftaxes. | tlieir proi.ortion of the expense of paving the 
charges, and im|jositioMs whatsoever, except quit I street ui)on w'hieh the premises abutted, was not 
and 'ei-own rents” .-—Held, that the tenant was I a rate, tax, or assessment within the meaning ot 
nor liable to the tithe rent-charge. Darien vj tliccoveiuiiit,butachargeimposed upontheowuier 
Fttian. 2 Dr. .k War. 225 ; 4 Ir. Eq. E. 612. | for the permanent improvement of his property. 

Allliough a direct covenant bv the tenant to | ilUhinon v. Odlijer, 53 L. J., Q. B. 278; 13 
pav the tithe W'oidd be void, bv 2 *S: 3 Will. B ! Q- P>* H- 1 j 51 L. T. 299: 32 W. E. 614; 48 


Fitton. 2 Dr. War. 225 ; 4 Ir. Eq. E. 612. | tor the p- 

Allliough a direct covenant bv tlie tenant to | B ilkinw 
[lay the tithe would be void, bv 2 *S: 3 Will. B | Q- P>*_^H- 
c. 1 19. s. 1 3. yet there is notliing to prevent a land- 1 J. P- 791 
lord from reserving, and a tenant from agreeing ; 
to p;iy, a larger rent in consideration of the titlie. * To paj 
Ih,'^ I of certai 

Aik I see Jkitcea v. Thom(U, [lost, eol. 118P. | dmirs for 


■» p;iv, a larger rent in consideration of the titlie. * To pay Outgoings.] — The plaiiitiff, the owuier 
1), ' ^ i of certain premises, demised them to the defen- 

AikI see Jk(wei< v. Thomm. [lost, eol. 118 ( 1 . | danrs for a term of years at a yearly rent “clear 

I of all pi'csent and future rates, taxes, and deduc- 
1 tions,” and a covenant wms contained in the lease 
d. Paying* Expenses. ; defendants, their successors or assigns, 

TliLMiid'endant became tenant of a house under I sliould and would during the term well and truly 


a len.-.e by which he covenanted to pay ** all rates, pay, or cause to be paid, the yearly rent therein- 
taxes, charges and assessments wliatsoever wliich before reserved, and also should and w'ould bear 
now are or may be charged or assessed upon the and pay all the rates, taxes and outgoings then 
Miiil }jremiscs, or any }>art thereof, or u])on any payable or thereafter to become payable, whether 
persitii or persons in respect thereof,” land tax b,v landlord or tenant, in respect of the said pre- 
aiid pro[)L‘rt\^ tax excepted. The local board of mises.” The corporation, within wliose limits, 
liealrli gave notice to the |)laintiff, as ow'uer (he the premises were situated, incurred under the 
having acfjnired the lessor’s interest in the pro- special act certain expenses in paving the street 
mi^es) to sew’er, level, pave, Ac., tlie street in adjoining the premises, wliich expenses they 
wliich the house was situate ; and, upon In’s w'ere empowered to charge upon the owmers of 
fnihii*c to comply with the notice, the board did buildings and lands in the street. The plaintiff 
the work, and made an apjiortionment upon him on demand paid the expenses incurred by the 
in respect thereof, under the Public Health Act, corporation, and brought the present action to- 
1848 (1 1 <S: 12 Viet. c. 68), and the acts amending recover them from the defendants under the 
that act, ami he was compelled to pay the covenants in the lease : — Held, that the omission 
amount and interest :— Held, that this was a of the w'ord “outgoings” in the reddendum 
“charge u] ion the premises,” or “ upon a person clause did not qualify the covenant so as to 
in respect 111 ereof,” from wliich by his covenant take it out of the decision in Crosse y. Maia, 
the ilefendant mnlertook to relieve the plaintifl:, (post, col. 1175); and that the plaintiff was 
an<{ therefore the plaintiff wms. entitled to main- therefore entitled to I’ecover. Gardmev Y. Furness 
tain an acliun against the defendant in respect of 47 J. F. 232. 

the money and interest so paid by him. /A/ The lessee of a house in a new^ street within 
v. IJndson, 48 L. J., 0, P. 751 : 4 C. P. L\ 367. the metropolitan district covenanted with his 

The lessee of a hou.se in a new' street within lessor to pay during the term “ all existing and 
the metropolitan district for seven, fourteen, or future taxes, rates, assessments, land tax, tithe or 
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tithe rent-charge, and outgoings of e very descrip- 
tion for the time being payable either by the 
landlord or tenant in respect of the said premises ” : 
-—Held, that the owner’s pioportion of the cost 
of paving the street under 25 &: 26 Viet. c. 102, 
s. 96, was an. “outgoing” payable by the lessee 
under this covenant. Aldridffe v. Feme, 11 
Q. B. B. 212 ; 55 L. J., Q. B. 587 ; U W. B. 578. 

By an agreement for a lease of a house for 
three years at a rent of 75/. per annum the tenant 
agreed “ to pay all sewers rate, tithe rent-charge, 
land tax (if any), and all existing and future 
taxes, rates, assessments and outgoings of every 
description, payable by landlord or tenant in 
respect of the premises during the tenancy 
(except the landlord’s property tax).” The local 
board made a clahn upon the landlord and tenant 
for 68/. 15,'?. lid., the share of the expenses of 
paving the road abutting' on the house, which had 
been apportioned to it : — Held, that the words of 
The agreement were large enough to cover this 
payment : and that their meaning could not be 
regarded as altered because the agreement was 
only for a term of three years : — ^that the tenant, 
therefore, must pay the amount claimed by the 
board. Batehelor v. BUjfjev, 60 L. T. 416. 

A lessee covenanted that he would, during the 
continuance of the term, pay and discharge “ all 
taxes, rates, duties and assessments whatsoever | 
which during the continuance of the demise 
should be taxed, assessed or impose<l on the I 
tenant or landlord of the premises demised in j 
respect thereof.” The vestry of the parish, 
having, under the provisions of the metropolis 
management acts, paved the street upon which 
the demised premises abutted, assessed the sum 
payable by the owner as his proportion of the 
estimated expenses at 49/. 2,s‘. M., gave the occu- 
pier a notice under s. 96 of the act of 1862, 
requiring him to pay it, and upon his failure to 
do so, took proceedings against the owner before 
a magistrate, and compelled him to pay : — Held, 
that this was a duty or an assessment, assessed 
or imposed upon the owner in respect of the 
premises, within the covenant. Thompmti v. 
Lapwortli,^ L. J., C. P. 74 ; L. R. 8 C. P. 149 : 
17 L. T. 507 ; 16 W. B. 812. 

e. "Water Rate. 

In a lease of a shop and basement and of three 
rooms on. the third floor of the same house, tlio 
lessor covenanted to pay “all rates and taxes 
chargeable in respect of the demised |)remises.” 
Water was sei)arately sui)})lied by a water com- 
pany to the shop and basenient, and paid for by 
the* tenant. In an action to recover from the 
lessor the amount so paid : — Held, that sucli 
charge was a “rate” within the meaning of 
the covenant. Dlreet Sjumifili Telegraph Co. v. 
Shepherd, 58 L. J., Q. B. 420 ; 18 Q. B. D. 202 ; 
51 L. T. 124 ; 82 W. B. 717 ; 48 J. P. 550. 

B}" a covenant contained in a lease of a ware- 
house in the city of London the lessor covenanted 
with the lessees to pay all rates, taxes, and 
impositions whatsoever, whether parliamentaiy, 
parochial, or imposed by the corpora timi of the 
city of London or ctherwlse, howsoever, which 
then were or thereafter might be rated, chaiged, 
or assessed on tlm said premises, or any part 
thereof, or on the said yearly rent, or on the 
landlord, ownei', or tenants of the said premises 
in respect thei'cof. Water having been supplied 
to tlie demised premises for domestic purposes 
by the New Iliver (Company under the provi- 


sions of the Waterworks Clauses Act, 1847, the 
lessees paid the water-rates due in. respect of 
such supply, and sought to recover the same 
from the lessor : — Held, that such water-rates 
were not rates or impositions imposed on or in 
respect of the premises within the meaning of 
the covenant, and therefore the lessees were not 
entitled to recover the same from the lessor. 
Direct Spanifdt Telegraj^h Co, y. Shepherd (18 
Q. B. D. 202) discussed. Badooeh y. Hunt, oB 
L. J., Q. B. 134 ; 22 Q. B. D. 145 ; 60 L. T. 814 ; 
87 W. B. 205 ; 53 J. P. 340—0. A. 

In a lease of premises within the district 
supplied with water by the New Biver Company 
the lessor covenanted to pay “ all rates, taxes, 
assessments, w-ater-rate, and other outgoings, 
except the gas and electric light, now or here- 
after to be imposed or assessed upon the said 
premises, or on the lessor or lessees in respect 
thereof” : — Held, that the water-rate payable 
under the covenant was the rate payable for 
the supply of water to the premises for domestic 
purposes under s. 85 of the company’s private 
act of 1852, which was calculated at a per- 
centage upon the annual value of the house ; 
and not the rate payable by agreement between 
the tenant and the company for water sui;)plied 
for trade jmrposes under s. 40 of the act. Floyd 
V. Lyom, 66 L. J., Ch. 850 ; [1897] 1 Ch. 688 ; 76 
L. f . 251 ; 45 W. B. 485—0. A. 

f. Drainage Expenses. 

The defendant was tenant to the plaintiffs of 
certain hereditaments under a lease, by which 
he was hound to “ bear, pay, and discharge . . . 
all other taxes, rates, duties, and assessments 
whatsoever, whether parhamentary, parochial, 
or otherwise.” The drainage having become 
defective, the sanitary authority of the borough 
within which the hereditaments were situated 
caused a notice to he served u[)on the plaintiffs 
requiring them, as owners, to abate the nuisance, 
and the notice not having been complied with, 
obtained an order from a justice to the like 
effect. The })laintiffs having executed the 
works necessary to enable them to obey the 
order, sought to recover the cost of them from 
the defendant under the foregoing covenant 
Held, that the action was maintainable. Bvdd 
Y. MnrMl, 50 L. J., Q. B. 24 ; 5 C. ?. D. 481 ; 
42 L. T. 798 ; 29 W. B, 148 ; 44 J. ?. 584— 
C. A. 

Under a demise of premises for twenty-one 
years, the lessee covenanted to pay the rent 
reserved “without any deduction or abatement 
except land tax and landlord’s property tax,” 
and further “to pay and discharge all manner 
of taxes, rates, ebarges, assessments and imposi- 
tions whatever (except as aforesaid) then or at 
any time or times during the term to be chargetl, 
assessed, or imposed on the premises demised, or 
in respect thereof, or of the rent as aforesaid, by 
authority of parliament or otherwise howsoever.” 
During the term the lessor received from the 
sanitary authority a notice, pursuant to the 
Tublic Health Act, 1S75 (88 A 39 Viet. c. 55), 
s. 94, to abate a nuisance injurious to health, 
arising from the bad ceSnditiGn. of the drains 
upon the premises, and in order to prevent pro- 
ceedings against him, executed the required 
works '•—Held, that, the payment having l-^een 
made by the lessor, not for a “rate, charge, 
asse.ssment, or imposition assessed or imposed on 
the demised premises or in respect thereof,” but 
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in porfornmnco of a 1 and^pavii^ the demised pre- 

the nctof pariiamcat,he was aot eutitM to call s. 150 of the Public Health 

upon the lessee under Ins cown^t to repay the mises aoutto^^,^^ ^ ^ 

amount. Ruidhis v. L. J.,1/. t. . - | ' ^ j^™.ees to take a lease at a net rent, 

3 C. r. D. 3()8 ; 27 W. E. Ids. _ . . t. eamwt obiect that the lease contains a cove- 
in a lease of a house and premises, «« av the sewers rate. Bermdt v. 

covenanted rvith the l^fot toj‘tea ,J jvand V P. 96 ; 7_B._&C.627; 1 M.^& 


aisebavge the sewers rate, tithes, rent-charge in 
lieu of tithes, and all other taxes, retes, assess- 
ments and outgoings whatsoever which at any 
time or times during the demise should he taxed, 
rated charaed assessed, or imposed upon the 

demiseii premises, or any part thereof, or upon 
J +nAT'AAf fir on 


nanr lur aim w ^ -.r o, 

WomudK 3 Oar. & lb 96 ; 7 b.^& C. 6..7 ; 1 M. jk 

Ry. 6« ; 6 L- J- (O-S-) E. B. 17t) ; .11 E. B. 2/0. 

g. Other Impositions. 

Exnenses of Works under Metropolis Manage- 
ment Act.]— The owner of a theatre, in pmsuance 

..r- • 4 -Viq ■TYiA'i-vAnnli+a.Ti hoard oi 


c(:aildnotrecovcr trom the lessor the expenses of of 1S78^ incurred certain 

maldue: a drain, which, under 29 & 30 \ict. c, JO, in executing works required by The 

10. \he lessor, as owner: might have been j-^im. in an action against 

reouired hv the sewer authority to make, but recover the expenses under a cove- 

which the lessee had made under an arrange- ^^nt contained in the lease, by which the lessee 
liient with the lessor, by which the expense was ^^.^^^naiited to pay, hear and discharge every 
to he borne bv the ])arty liable. Cram v other rate, tax. charge, assessment, burden, 

43 L. J„ Kx‘ 1-14 ; L. h. 9 Ex. 209 23 . H. 9- ^^.^1 imposition whatsoever, parliamentary, 

The drainau-e board for a district incurred or otherwise, to which the lessor then 

expenses in ' making surveys and plans tor ^n* should, oiMnight thereafter be liable 

certain pro^josed works. The estimates ^cr the .j-i^nt the lessor was entitled to recover. 

pro]>oseil works amounted to more than l,00Ud Thorne, In re, 47 J. P. 566. 

fi'Vvri Tn'OTipietni’s of tmc halt of the land dissented . ^ 

from the excciitiou of these works, which were i Abatement of Nuisance.]— A tenant who covfc- 
Tiever c.arri'efl out. Tlie haunt made a general ,mnts to pay, bear, and dischar.ge all assessmente, 
jute on the oicmiiors of land in the district, in charges, or imiiositions whatever, paiiiamentaiy^ 
order to nav for the e.Npenses of the surveys and parochial, or otherwise, which at any time dunlin 
j.inns-— Held that the occiipiei-s, and not the the continuance of the demise may be chaiged, 
owners were <-hargeable. under the 21 & 25 Viet, assesscil, or imposed on the lessor, tor or m respect 
(• m ss 31 38. witli these expenses : and tliat the premises, is liable to recoup his landloid 
y.- ^ . . . . - . ' n„ tVm nresent value .,„v evncnscs incurred by him in ooinplymg With 


C. XA.>, CITI. Al, .w... 

tlu^ rate was preperlv made on the present value 
of the lamb GrUhths \\lA}ngdon ond Elder,'<md^ 
lirahuffir Jhutrd. 41 L. J., Q. B. 2e ; L. h. 6 
{ ). ib 73S ; 2.5 L. T. 12(5 : 19 W. R, 1162. 


or llie l)ruiiuau:>, in --- - - 

anv expenses incurred by him in complying with 
an'order made under the Public Health (London) 
Act, 1891, to abate a nuisance on the demised 
o remises, inasmuch as such expenses are a charge 


t) H 7:t6- 2.') L. T. 126; IS) W. B. 1162. premises, masmucli assucu expense., .v s- 

"’A.bvho’was tonaid of iiremises under a lease, on the lessor 9 ‘'o V 

in wideli lie covenanted to pay -all such parha- 62 L J , Q- B oO ) 1 ^ 1'; 

meiitary, parochial, and county /listnet and r.3 ; .5 B. 469 ; 6!) L. 1. Ui ; 41 V. R. .>88, 

oeeasional levies. rates. assessments, taxes, charges. 5,3 P. 73. . , , t j . 

imiiositions, contributions, burthens, duties and a lessee who covenants with the lessor to fjay 
services whatsoever as during the term shouk I be a taxes, rates, duties, assessments, and impositions 

taxetl nssesse<l, or imposed upon or in respect of ^ . which now are or shall be . . . assesses 

ti'ie ii'reimVesA iiiiderlet the premises to B., wlio or imposed on or in respect ot the . . premises, 

CAvenaiited in the underlease to perform the or of the rent hereby reserved, is ^ 

covenants <m the lei-sec s part in tlie lease to A. ijetweeu himself and the landlord to iia.} the 
A district board of works, acting under the costs incurred by the latter in abating^ a nuisance 
Metropolis ilaiunremcnt Act, IS & 19 Viet. c. 120. arising fi'om drains in coin|)liance vuth a notice 

U1.1.. Ai- ^ „ ■ r ^ 4.,. V l.,:.... V.,. 4-r,,x ootiOqvxt- •mtllAVltV TlTWler 


<*(>V£MlillirS oil lilt* ^ I All IJtV.. UVJt»V^VAA ‘ . 

A district board of works, acting under the costs incurred by the latter in abating^ a nuisance 
Metropolis ilanagemcnt Act, IS & 19 Viet. c. 120. arising fi'om drains in coinjiliance vuth a notice 
cAvnpeiled B., as occupier of the ijremises, to pay served upon him by the sanitary authority under 
the expense of executiinr drainage works from the Public Health (London) iVet, ISJL Jaj/ne 
the pmtn^ which the board was authorised by ,, Enrridge (13 L. J., Ex. Hp.; 12 M. W. 72^^ 
tlie act to obtain the jia^unent of from the followed. ()(> L. J., Q. b. -8/ , 

o<-cupier. the act allowing such occupier to [isdt] 1 Q. B. 525 ; 76 L. T. 26 : 4.'> \\ . L. 334. 

<]edu(‘t the Maine out of the iviit due from him wLatis assess- 

in owner provided it did not aifect any con- “ Parliamentary Tax wnat is. J iin ashes.. 

tract between landlord and tenant Held that ment levied inider an act, a briXrto 

this was an expense incliKlcl in the terms of the ot laiul to ™ 

eovenant in the original lease, and against the rop.aiv ot which they 

which the occupier, B., undertook to hear A. tenurm, is not a parliamentai} tax chained upon 

lumnless. and that therefore B. w<a,s not entitled the demised pj'einises within the meaumg of a 

to deduct the same from his rent. Rired v. eovenant m the lease to pa,\' rent i to and 
, 2 C. B. (N.s.) 119; 3 .luv. (N.S.) .588: clear ot and from any land ta.v, .uid all othei 

’■> W II 560 taxes and deductions whatsoever, either pallia- 

’’ a'IlVcc covciiiinte<l to pny the tithe or rent- inentary or iiar(Khial, Hien already taxcil. charged 

ehnrga-s in lieu of tithes aiul tax (if any), sewers , or imposed, or there,atter to be taxed, cliai,gu , oi 
, ” +Mvr.u ntiiiAsitH niiAn tlic Dremiscs or anv part tneieoi, 


clinrges m lieu oi ntnes aiui tax ^ir any;, scv^uim ^ ^ 

rates, main <lr.ainage rates, .and all other taxes, imposed upon tlie premises or any pait tlieicot, 
rates ami assessments, and impositions and out- or upon L., his heirs, executors, administiatois 
goings whatsoever then or thereafter to be or assigns, in respect thereof, the^ landiou s 
charged or imposed on or in respect of the said PPperty tax (nYluty only 
premises or any part thereof r — Held, that the Grcenhdl, 2 Cx. tk H. 43.) , 2 Q. B. 14s , 11 L. 3., 
lessee was not liable to pay the amount charged Q. B. 161 ; 6 Jur. 710. 
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A sewers rate, not being imposed directly by 
act of paiiianient, is not /‘a parliamentary tax.” 
Palme')' v. Paiith, 14 M. & W. 428 : 14 L. J., Ex. 
256. 

Liability of Assignor of Lease — Ambassador, 
Immunities of.j—A lease of a clwelling-hoiise 
contained a covenant by the lessee to pay the 
sewers rate, and all other rates, taxes, and assess- 
ments, and impositions of what nature or kind 
soever, and whether parliamentary, parochial, or 
otherwise, which then wmre, or at any time 
thereafter during the time should be assessed, 
charged, or imposed upon the demised premises, 
or on the landlord in respect thereof. a local 
act relating to parochial rates in the parish in 
wdiich the demised premises were situated, it was 
provided that every rate or assessment made, 
laid, or assessed by virtue of the act in respect 
of any land, ground, house, &c., which any 
ambassador, envoy, resident, agent, or other public 
minister of any foreign prince or state, or the 
servant of any such ambassador, envoy, resident, 
agent, or public minister, or any other person 
not liable by law to pay such rate or assessment 
then did or thereafter should inhabit, should be 
paid by and be recoverable from the landlord, 
owner, lessor, or proprietor of such land, ground, 
house, &c. The lessee of the demised premises 
assigned the same to an attache of a foreign 
cmbass.y, who occupied them as his residence. 
The assignee having claimed exemption from 
liability to pay a parochial rate made in respect 
of the premises under the local act, the parish 
authorities enforced [)aymeiit of the same against 
the lessor. In an action brought against the 
lessee by the lessor to recover the amount so paid 
by him : — Held, that payment of the rate was 
not enforceable against an attach^ of a foreign 
embassy ; that the rate was therefore under the 
local act recoverable from tlie lessor ; and that 
the lessee was under the covenant bound to 
repay to the lessor tlie amount of the rate so 
paid by him. Parhlnatm v. Potto', 55 L. J., Q. B. 
153 ; 16 Q. B. I). 152 ; 53 L. T. 818 ; 34 W. E. 
215 ; 50 J. P. 470. 

Lease of Mines.] — A lease of an iron mine made 
before the passing of the Eating Act, 1874 (37 A 
38 Viet. c. 54), contained a covenant by the 
lessee to “ pay or cause to be paid all manner of 
taxes, rates, assessments, charges and impositions 
whatsoever, parliamentary or parochial, which 
now are or which shall at any time or times 
hereafter during the continuance of this demise 
be taxed, rated, charged, assessed, or imposed 
upon the said demised mines and jwemises, the 
landlord’s property tax only exce{)ted ” : — Held, 
that the lessee had not specifically contracted’' 
to pay the whole of the poor rate on the mine, in 
the event of the abolition of its exemption from 
the poor rate, within 37 & 38 Viet. c. 54, s. 8. 
Chatone)' Y, Bolehow, 47 L. J., Q. B. 562 ; 3 App, 
Gas. 1)33 ; 39 L. T. 134 : 26 W. E. 541. 

The exception in s. 8 of 37 k 38 A^’ict. c. 54, to 
the right of a tenant of a mine to deduct one 
half of the rate newly imposed by that ac?t, and 
paid by him, from the rent payable to his lessor, 
namely, “ixniess he has specifically contracted to 
pay such rate in the event of the abolition of the 
cxemi)tion,” does not take effect in favour of the 
lessor unless the lease has in terms anticipated 
the imposition of this new liability, and thrown 
it upon the tenant ; and a covenant to pay the 
rent, “free of and from all rates, taxes, tithe 


rent-charges, expenses and deductions whatsoever^ 
paiTiainentary, parochial, or of any other nature,” 
will not deprive the tenant of his right to make 
the deduction given by the above section. Pevoim 
shh'e {Dvltc) Y. Marroio JPimatite Steel Co., 46- 
L. J., Q. B. 435 ; 2 Q. B. B. 286 ; 36 L. T. 355 ; 
25 W. E. 469— C. A. 

h. Deducting’ from Kent. 

An agreement that, if the tenant will continue 
to pay his rent in full without any deduction in 
respect of latidlord’s property tax paid by him, 
the landlord will repay to the tenant all sums, 
which he has paid or shall pay for the landlord’s 
property tax, is not invalid as being contrary tO' 
the provisions of 5 & 6 Viet. c. 35. Lamb v. 
Breivsteo\^S la. J., Q. B. 277,421; 4 Q. B, B. 
220, 607 ; 10 L. T. 537 ; 27 W. R. 478— C. A. 

L., being possessed, in 1811, of premises for 
terms expiring at Midsummer, 1854, granted an 
annuity to T. and another to E. for three lives, 
and to secure such annuities demised the premises 
to T. and B., separately, for forty-three years, if 
the lives should last so long. In 1827 the residue 
of the terms granted to L. became vested in the 
plaintiff, subject to the annuities and undeiTeases 
to T. and E. In 1825, L. having died, his e.xecu- 
tors let T. and E. into possession, and they cove- 
nanted deed to j)ay off certain arrears of 
ground-rent and other charges, and made the 
same ehargeable on the premises. The i)laintiff, 
ill 1830, became tenant to T. and E. of the 
premises at a rent payable to them in moieties. 
T. was the survivor of the cestuis que vie ; he 
died in 1851, and the defendants were his 
executors. From his death till Midsummer, 1854, 
AV. E., as agent for E. and the defendants, 
demanded and received the rents and paid over 
one moiety to E.,and the other to the defendants, 
deducting payments in respect of ground-rent, 
rates, taxes, insurance, repairs, and commission. 
The plaintiff did not know of T.’s death : — Held, 
that he was entitled to recover back the amount 
of rent after T.’s death : that the plaintiff must 
be taken to have had notice of the deed of 1825, 
and to be bound by it : that the sums mentioned 
in it must he taken to have been paid ; but that 
the plaintiff must be taken to have sanctioned 
the continued payment of the ground- rent, rates, 
and taxes, and that a set-off to that amount must 
be allowed. Barber v. Broum, 1 C. B. (N,S.)' 
121 ; 26 L. J., C. P. 41 ; 3 Jur. (N.s.) 18 ; 5 AV. R, 
79. 

By a local act for draining lands in the county 
of Lincoln, it was declared, that “ the taxes to be 
charged and assessed by virtue of the same 
shouhl be paid by the tenants of the land, Ac., 
charged with the same respectively, who might 
deduct and retain the same out of the rents- 
payable to their respective landlords.” AThere, 
therefore, a tenant had quitted lands liable to a 
di’ainage tax under that act, and, after he had 
quitted, the collector levied the tax in arrear 
upon property which he had left in possession of 
the succeeding tenant -.—Held, that the tenants 
to be charged with the tax were those in whose 
time the tax accrued dite, and not the tenants 
for the time being, and, consequently, that tlie- 
succeeding tenant might maintain an action 
against the landlord for money paid to his use. 
BawmnY, 117; 5 B. k Aid.. 

521. . . ■ , ■ 

If a tenant pays taxes which he alleges ought 
to have been paid by his landlord, and after- 
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^ itir^lTidina* all Kates,!— Under a written 

wards pays rent for two years snbsequei^ly, tie letting of premises at the 

without making any ^Wnetion, he ^ rent of 90Z., “ including all rates and 

the amount against the landlord. Sdiimei^o . ^ > that the tenant was entitled to 

//(i/zA's'OW. B Car. & P, dllt. j. law a i-iAdnr*^ from his rent the whole of the poor rates 

A toote, who, when recemng /“t a S&m. Barcroft^. WdUna,li L. E., Ir. 35. 

distress deducts a sum purporting to be lor land paiaDyiuui. 

tax is not to be oonsidered as allowing t^flapd without Deduction— E^enses of 

taV so as to aflect the landlords rigMi tint ^ j Unsanitary Condition of Hot^se.]— 

merely, from not knowing bow to act, consenting piaintifis were tenants of a house in Lambeth 

to receive tlio mouey without the sum deducted. ^ 1, fj-gm the defendant, by which a 

TI, . • f,ii rent of 40L was reserved “to he paid without 

\Vhere a tenant has voluntarily paid full except landlord’s property tax, by 

rent, without deducting ® equal quarterly payments, fi-ee and clear fiom 

upwards of a yeai', he can neither recover it tack ^tga^otions for main drainage and sewer rates, 
nor plead it as a payui^t 'n replevin. metropolitan and local improvement rates, taxes, 

V. lta>teoch 1 Br. & B. 37 ; 3 Mo<^re, 278 , 21 rent-oharge, and commuta- 

Pu E. 5f)0. And see Fuller v. Abbott, 4 launt. tithes,” and the lessees coyeiiantcd 

105 j • 1 to nav the said yearly rent of 40Z. at the times 

By an agreement marsh lands w'ere in manner aforesaid, free and clear ot all 


St hi charS;;hron the lands. An asse.- ^ rratimy 'in iay, 1890, the 

me'ut was made by the commissioners of seweis j yg^t-ry required the detendantas owner 

for the permanent benelit of the lands, 111 certain! premises to construct a dram into the 

proportions, upon the “''’f f 'i i conimoil sewer under '’“Pf “ 

For four years the tenant paid, Management Act (18 & 19 Vict. c 120), s. i3, 

instance, both his own share „{ and the defendant not complying, did the work 

lords, and upon each half-jrears f themselves, and recovered the costs 17L 17it, 

accaiuiits, for rent due, with the landlouls .v,uit, piaintifis under s. 9b of the amend- 

wlio was ignorant of the agreement ; the sum so ^25 & 26 Viet. c. 102). The plamtifis 

paid was allowed towards the rent, “''{ the (igq^gig^i this amount from their next half-year s 
receipts were given for the balance :--Hel.h m | ^pg defendant threatening to dis- 

an action hrovightupon the agreement to lecovei,^,.^.^ brouglit this action for an miunction to 

the sums so allowed as aireai'S of rent, ‘hat t m ;_Held, that the payment m_ qii^- 

facts supported a plea ot payment of the rent. covenant m the 

'IVitlli'r V. Amlrcios, S JI. £>12, / L. '’•> j iPg ggyeuant to pay the rent without 

Ex. 67. . , ,i;«trpss for i 'leduction couhl not be construed as a contract 

A pUia in bar to a cognizance foi a distress t n landlord and tenant to exclude the 

rent, stated that .livers sums had been tiom time , ^ jn j this payment trom his 

io time .Inly assessed on the P™t'f ^ I.",; "uiuler s. 96 of the act 2.5 26 Viet. c. 102. 
tax. and paid by the Home uiul (Moidal Stonv Todil,yA 1,. i. 

(led u(‘tea the amount of tlie tax, which tliE dU.^ Where in a college lease rent is subject to 
dant. as laiullord, was liable to bear in (leauction .for taxes, and tenant neglects to 

.of rent :-Held. that tins plea h?'' ijeduct, no account will be decreed, Att.&eri, v. 

iu,t. stating the specitic periods i BaUlol CMrge. 9 Mod, 410. 

re^ncetive sums were assessed oi paid , and, j . , i i 

secLindlv, in not stating that the paynient was | Kent-charge.]— A tenant ot lands who 

made after the rent distrained for had accrued, , ^ rent-charge is o^Jy entitled, 

or was then accruing due. Stubbs v. Parsons, | g gp of the Tithe Conirnutation Act, lfe.%, to 

3 B. & Aid. 51(5. ^ , ,1 deduct the amount thereof from the next ^nt 

Bv tlie Metropolis Management Amendment to his landlord ; and theretore, it a 
A-ct* 18t>2. s. 9(5, the owner shall allow the eeeu- ; deduct it from the next rent 

nier to deduct out of the rent from time to time i he cannot deduct it from any subsequent 

bei's iminir due in respect of the premises the sums Ba ices Th omas, 61 L. J., Q. L. 482; 

of moiiey which the occupier pays to the vestry n ^^92! 1 Q. B. 414 ; 66 L. T. 451 ; 40 W. E. 30o ; 
or district board for works done by them under 326— C. A. 

xi,,-, 0.4. ._Held, that to entitle the occupier to 


or rtistrici ooaru lui _ ^ 

the act Held, that to entitle the occupier to 

hive Husbandey. 

that a distress for rent, which became due attei Covenant. 

.service of a notice fi’om the vestry, made before 

payment to the vestry clerk, ^ was not dlegal. i. Fivpress, 

Fgan\\TlH)mpson , To Manure.! — A covenant in a farming lease 
aL,U’^ — to P™^ecl thatbhe tenant shouH, during the 

rVtaxt;rj:v!or4'?ontton%s^ 

Itan the lan.Uo?.l\vas liable to 

“(toe P 13; 29 Istable manure, within three months after the 
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sellmg or taking off such green crops, &c. In an 
action upon this covenant, the plaintiff set out 
the first part only, and assigned for breach, that 
the defendant carried away fourteen acres of 
turnips, without converting the same into manure 
and spreading the same on the premises : — Held, 
that the covenant was an alternative one, and 
that the plaintiff should have negatived the 
bringing back within the time limited an equi- 
valent in manure. Richards v, Blueh, 6 C. B. 
437 ; 6 D. & L. 325 ; 12 Jur. 963. 

Where, at the sale of the stock of the defen- 
dant the tenant of a farm, W., the tenant of an 
adjoining farm, bought two cows, and, by the 
defendant’s permission, left them on the defen- 
dant’s farm for some weeks, bringing provender 
from his own farm to feed them : — Held, that 
the manure made by these cows was manure 
made on the farm, and that the removal of it by 
W. was a breach of a condition of a bon d whereby 
the defendant stipulated with his landlord that 
he would “ put and spread all the manure and 
compost then collected in the middenstead, or on 
any other part of the farm or the meadow land, 
and would not sell, cart, or convey awa}^ dung, 
compost, or manure from the farm.” Illndle v. 
Pollett, 6 M. & W. 529 ; 9 L. J., Ex. 288. 

When satisfied.] — A covenant by the 

lessee that he would sufficiently muck and manure 
the land demised with two sufficient sets of muck 
within the last six years of the term, the last set 
to be laid on the premises within three years of 
the expiration of the term, is satisfied by the 
tenant's laying on two sets of muck within the 
three last years of the term, if he should think 
proper so to do. Pownall^. Moores^ 5 B. & Aid. 41 6. 

— ^ Eights between Outgoing and Incoming 
Tenants.] — A tenaiit was bound either to con- 
sume the hay on the demised premises, or for 
every load of hay removed to bring two loads of 
manure. On quitting possession of the premises 
he sold part of a rick of hay then left standing 
to a pmehaser, without mentioning his liability 
to bring manure. The incoming tenant refused to 
allow the purchaser to take away the liay until the 
manure was brought. After an interval of a month, 
during which time the hay had been considerably 
damaged, the latter consented that it should be 
removed; the purchaser, however, then refused 
to acce])t or pay for the same : — Held, that 
although the bringing on the manure was not a 
condition precedent to the carrying off the hay, 
as between the landlord and tenant ; still, that, 
after the tenant had quitted the imssession of the 
premises, the succeeding tenant had a right to 1 
refuse to permit the hay to be removed till after 
the manure was brought on ; and that as the 
vendor had not enabled the purchaser to remove 
the hay in the first instance, he was not entitled 
to recover the price. SniHh v. Chance^ 2 B. & 
Aid. 753 ; 21 K. B. 485. See also eases, ante, 
cols, 1093, 1094. 

Custom excluded.] — A tenant held under 

the terms of an expired lease, by which it was 
sti])ulated that the tenant on quitting the farm 
slioiihl not sell or take away any of the manure 
in the fold, but should leave it to be expended 
on the land by the landlord or his succeeding 
tenant ; the lease contained no stipulation as to 
the tenant being entitled to payment for such 
manure. By the custom of the country the 
tenant would have been bound not to sell or take 
away the manure in the fold, but to leave it to 


be expended on the land by the landlord or his 
succeeding tenant, and would have been entitled 
to be paid for the same Held, that as an expiess 
stipulation had been made on the subject, the 
custom was excluded, and that the tenant was 
not entitled to be paid for the manure. Roberts 
V. Barher, 1 C. & M. 808 ; 3 Tyr. 945 ; 2 L. J., Ex. 
268. 

Increased Eent.] — On a covenant in a 

farming lease that the lessee would not sell er 
carry awmy from the demised premises any hay, 
straw', or manure which should be growm or pro- 
duced thereon, without the consent of the lessor 
first had and obtained, under the increased rent 
of 10/, for every ton so sold or carried away, and 
so in proportion for an}^ greater or less quantity, 
blit that the lessee would eat and consume the 
hay and straw by his cattle ; the breach alleged 
w’as, that the lessee, without the consent of the 
lessor, did sell a large quantity of hay and straw 
growm and produced on the demised premises 
Held, that the covenant was one covenant which 
gave the lessee the right to sell the hay and straw, 
on payment of the increased rent, and that there- 
fore the breach was not well assiarned. Leuih v. 
Lillie, 6 H. & N-. 165 ; 30 L. J., Ex. 25 ; 9 W. R. 
55. See also eases, ante, col. 1003. 

To Drain.] — An agricultural lease contained a 
I covenant on the part of the lessor, that he would 
“drain with proper drain-tiles, one rod apart, 
ten acres of the lands not in rye-grass, at his cost, 
except the carriage of the drain-pipes, which is 
to be borne and paid by the lessee, and will 
drain the remainder of the lands demised, in 
manner aforesaid, upon being paid a further 
yearly rent of U, for every 100/. so expended ” : 
— Held, that the words “ in manner aforesaid ” 
referred only to the mode of performing the 
work, viz. placing the drain-tiles one rod apart, 
and consequently that the tenant -was not charge- 
able with, the expense of carriage of the drain- 
})ipes be vend the first ten acres. Beer v. Santer, 
10 C. B. (N.S.) 435. 

To restore Pasture Land — Clover.]^ — Where 
clover is sown Avith corn, the land is not thereby 
restored to a state of permanent pasture, but is 
still in tillage. Birch v. Stephenson, 3 Taunt. 
469 ; 12 R. R. 679. 

As to Sowing (xrain Crops.]-~A covenant in a 
farming lease not to sow with more than two 
grain crops during four years, applies to any 
four years of the term however taken, and not to 
each successive four years from the commence- 
ment. Fleniimf v. Snook, 5 Beav. 250. 

In an action for entering a farm, a plea, after 
setting out a lease from A. to the plaintiff, which 
contained covenants by the plaintiff that he 
would not, at any time during the term, soav, 
reap, or take from the arable lands, or any part 
thereof, more than two crops of any sort of corn 
or grain successively, but would, every third 
year, summer-faUow or lay the arable lands 
down with rye-grass and clover-seeds, or would 
plant with potatoes, or sow with peas or beans, 
which should be twice well hoed ; stated that, 
during the term, the plaintiff sowed and took off 
from fifty acres of the arable lands more than 
two crops of corn successively ; and that he did 
not, nor would, every third year, summer-fallow 
or lay the arable lands, or any part thereof, 
down with rye-grass, &c., nor did nor would 
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Dlant with potatoes, nor sow peas, whia 

were twice well, or in any jpe 

Held that- this covenant was twofold ^ that ^ 

tenant would not take more than two crops of 
, in Vucoessio^ and that he won cl do ceidam 
other thinirs ; that the plea coneotly avereecl a 

U L. J., 0. 1>. 288 
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A liolding meadow and pasture lands, uncler 
a lease for lives renewable for ever, demised a 

nart "of the premises to B. for a similar terra, 

a cove’nant to^keep and^dehver up the 

1 ) remises in tenantable order, c^c., and ’VMth a 
omr of surrender at the end of every three 
The assignees of B.’s interest, being about 
to convert the premises into a public _ cemetei \ , 
the representatives of A. obtmned an mjunc^^^^ 
to prevent them, y. Browne, bau, A t c. 

l^'^Covenant to cultivate on the four-course 

s.rf,s'rr-Tr!~ a"i..f,'Srri rn? “ 

U T. 080 : 8 W; B. 591. • ini^netion refused against a verdict in ejeot- 

Xo Cnltivate.]-By a tee y®“l 

slinuld lie erooted, in a hushandlike mannei, aiH no p assigning wiBiout 

thote was a clause on i 

covenant. The lessee hull a v tiiol factoij Di^tij^ction as to injunction between ^landloid 

the lamb with the knowledge of the \ .i tenant upon an actual lease and a meie 

being oidiged to discontinue ! aoreeraent. In the latter case, no relief, ^ if the 

an iinlicdment, he pulled clown violated ; m the 

an<l paid part ot the of an “tel i former some around necessary, eithei-h^ 

7r^£Xr"hli":v-re4wahle lease, not inconsistent, wi^ 

toi luv. ' on-I nri irnimctiou 1 

nianutactoi 
to restrai- 

JltndawL . ^ m j. 

hG4 ; 1 W. Ih ‘i-2* . , a to ’ To Manage like former Tenants.] — Tenant, 

A lease (d a plot of moorland _ aigreement to manage and quit the 

a lessee, who covemuit^l premises, agreeably to the manner in which the 

tion within live years from the da e ^ ’ 7 ; J. ^ Pad been managed and quitted by the 

according to the most nin;rm ec ^ot bound by the teions upon 

hnshm.dry l-u'^y'/"' te'ifflm'niinu and which they held without notice. . No inquiry as 
,ra morn TI.c"’ former cp^mnt | to the custom ot the ^ 



vears afterwards his assignee 1 To keep Farm properly Stocked— Injunction.] 

Lto a pte ot «nnisement anil lamst ,egtram 

running path thereon, and charged toi .idmissu ii , J . breach hv a tenant of a stipulation 

lheret,r ' The le.ssor filed a bill ‘^rr; i hi u ,c' i in a famh.- ameemeit requiring him to‘keep on 
Hants of the tc*’S«,P«formed, anc to an n^ , ^ a proper and sufficient stock of sheep, 

tiou to restrain the Fe*“i|;7^;,;i7!‘7use- 1 hies, and cattle. PA v. Jaeimn, 56 L. J., 

refused of covenants m 

keq. it in cultivation. JMvyiwrc v. Ilonuj, .11 , lease was granted Mu CDeati) v. 


as'wlien the lease was granted My (i3e««0 v. 
StewaH, 2 Atk. 44 ; B.arn. 170. 

Not to plough Pasture.]— Injunction against 
ploughing ui) pasture upon covenant to manage 
in a husblindrylike manner. M'ury v. Mohm, 6 
Ves. 32S. 

Iniunction granted on affidavit to restrain 
tenant from pioughing up meadow to build on, 
contrary to express covenant. Be W tlt07i iLord) 
V. Snanm, 6 Ves. 106. _ 

An injunction to restrain a lessee tiom 
ploughing pasture lands, which had reniained 
unpioughed during the continuance of the 


L t m2 ; 2;i W. E. 125. 

The defendant held a farm under a twenF-oiie 
vears’ lease from the plaintitE, winch contained a 
eove'n.ant liv the lessee to cultivate the tarm ui a 
<,oiKl. proper, and imsbandlike manner, according 
to the best rules of husbandly jiractited m the 
neiglibourhood. The aefondant claimed dm pght 
to erect glass-houses on arable land, part ot the 
tlemiscd premises, and to cultivate tomatoes, 
nmshroums, grapes, and the like J 9 '' the London 
market, a mode of cultivation which was being 
practised on other farms in the neighbourhood. 

«/“SASS]hlSTeu;»..r™ I “W»e~ j;; ,"S;'7o;S«i wiftS 


449 ; [1892] 2 Ch. 253 ; 66 L. T. 8b. 
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Where the plaintifFs filed a bill for an in jane- Not to remove Hay, Straw, or other Dry 
tion to restrain the defeiidaiit, their tenant, from Fodder.]— A tenant of a farm was under a 
breaking up ancient meadow and pasture land written agreement to pay an additional rent of 
(waiving penalties), praying compensation for l OZ. for every ton, or any'less quantity, of ‘Miay, 
the waste already done, and it appeared that straw, or other dry fodder,” of the growth of the 
when the defendant proposed to take the lands, premises, which shall be soldofi or taken away, 
he apprised the plaintiffs that he wanted them or removed therefrom. At the trial of an action 
for a tillage farm ; and it also appeared that against him to recover damages for a breach of 
when the draft- lease prepared by the plaintiffs’ this covenant, it was proved" that he had sold 
attorney was read in the presence of plaintiffs and removed a quantity, something less than a 
and defendant, it contained a clause restraining ton, of hay, which he alleged was very bad, and 
tillage within certain limits, and the defendant utterly unfit to be eaten by cattle. The jury 
having refused to agree thereto, the plaintiffs found that the haj^ so sold was “not fit food for 
consented that it should be struck out, and the cattle,” and thereupon the verdict was entered 
lease accordingly did not contain any clause for the landlord with leave to move : — Held, that 
respecting tillage ; the court refused injunction, the verdict was rightly entered. What the 
but plaintiffs to proceed at law as they might be tenant removed was hay, and came within the 
advised. Slleio v. TTh//*, 1 Xr. Eq. K. 213. meaning of the covenant, although it was hay of 

very inferior quality, and unfit for food. MeMmi 

Penalty or Liquidated Damages.] — \\ TaftersaU, 7 L.T. 71S. 

Where a lease contained a covenant against A farming agreement contained the following 
turning up the ground, “under a penalty of 5Z. danse: — “ Ko hay or straw to be sold oft' the 
per acre ” : — Held, that strictly this was a land without consent of the landlord or his 
penalty, and not in the nature of liquidated agent, exce})t the value of the straw so sold oft’ 
damages : and the court might interfere by be returned in manure on the land”: — Held, 
inj unction to stay waste. Carden v. Butler, per Pollock, C.E., and Parke, P>., that if the 
Hay. & J. 112. tenant sold the hay or straw, he was only bound 

In a lease for years of land, lessee covenants to spend upon the land as much manure as the 
not to plough pasture land, and, if he does, then straw woiihl have produced ; per Alderson, B,,. 
to pay after the rate of 20-v. per annum for every and Platt, B., that the tenant was bound to 
acre ploughed. The court will not grant an return in manure the price or market value of 
injunction against the tenant’s ploughing, for the straw. Loirnde^i v. Fountame, 11 Ex. 4cS7 ; 
the parties themselves have agreed as to the 25 L. J., Ex. 40 ; 4 W. II. 152. 
damage, and set a price for ploughing ; nor will A farm lease coiitaincd a covenant by the 
court relieve the lessee against tlie penalty, if he lessee that “ he should not nor would, during 
ploughs. Woodward, v. (r//Zc.v, 2 Yern. 119. I the last year of the term thereby granted, sell or 
The whole nomine poenm in a lease to a tenant | remove from the said farm and lands any of the 
to prevent his ploughing up old pasture ground hay, straw and fodder which should arise and 
shall be paid, and not at the rate of 5Z. per cent. gnW on the said farm and lands :— Held, that 
for the rent reserved. Aijlet v. Dodd, 2 Atk. the prohibition was not restricted to hay, straw 
239. jiiid fodder which arose and grew on the farm in 

Where a lease contained a covenant against the last year of the term, but extended to that 
ploughing or digging up any part of the demised which had arisen and grown at any time during 
premises, and in case the lessee should do so that | the term. Gale v. Bateu, 3 H, & C. 84 ; 33 L. J,, 
he should pay the sum of 5Z. for every cast of j Ex. 235 ; 10 Jur. (x.S.) 734 ; 10 L. T. 304 ; 12 


clay or sand which he should so dig up, and also 
57. in addition to the rent for every acre, so long 
as any part thereof should, continue to be broken 


W. B. 715. 

The provision that the tenant shall at no time 
sell or give away the hay or straw is incompatible 


or ]iloughed up :— Plehl, that the sum mentioned j with a right in the tenant to eloign those articles 
in the covenant being in the nature of a penalty, j during the last year. Boxhurghe v. Ilohertson, 
and not of liquidated damages, the court would 2 Bligh, 156 : 21 R. R. 60. 
mterfere to restvaiii by injunction the lessee ^ , 1 ^ 2 ^ 

trom Violating the covenant. Burne v. Jladden. ’ 

LI. & G. t. Plunk. 493. 

But where it appeared that the lessee had -56G-80. 3, c. 50, s.ll.] — TheoGGoo. 3, c. 50 

been appointed by the grand jury of the county s. 11, is not confined to sales of farming stock and 
of Dublin, as overseer of certain roads in the crops on. land, let to farm by the sheriff under an 
county, under the 26 Geo. 3, c. 14, and had made execution, but applies to an ordinary sale by the 
tenders for the repair of certain of those roads tenant: himself, and a purchaser from the tenant 
with gravel and stones to be taken from the is bound by the term of the lease under which 
demised premises, and which tenders the grand the tenant holds^.^^TI777w/cZ v. BoiW, '^^ El. Bl. 
jury had accepted, and passed presentments 563; 2 0. L, R. 677 ; 23 L, J., Q. B. 281 ; 18 Jur. 
accordingly, the court would not interfere to 7)18. And see next ease. 
restrain the lessee, so far as he acted under the 

authority of the act. Ih. - — Sale by Trustee in Bankruptcy.]— A lease 

of a farm containing a covenant by the lessee not 
- — - Waste.] — As to when breaking up land to sell, without permission in writing of the land- 
amounts to waste, see post, N. 5, h. i. (col. 1273). lord, the hay, straw, Ac., grown upon the farm. A 

resolution was passed under the Bankruptcy Act, 
Not to Mow Meadow Land.] — In a lease of a 1869, by the creditor of the lessee for the liquida- 
farm a covenant not to mow meadow land more tion of his affairs by arrangeinent, and a trustee 
than once a year is not an unusual covenant, so was a|)pointed. The trustee disclaimetl. the lease, 
as to excuse an intended assignee from accepting but claimed to be entitled to the hay, straw, Ac., 
the title. JlydeY. Warden, 47 L. J., Ex. 121 ; 3 grown on the farm :— Held, that the statute 56 
Ex. D. 72; 37 L. T. 567 ; 26 W, R. 201— C. A. Geo. 3, c. 50, s.ll, which provided that the assignee 
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of a bankrupt should not take any hay, ^:c., on any 
farm which the bankrupt couM not take, applies 
to a trustee in liquidation or in bankruptcy under 
the Bankruptcy Act, 1869, and that, notwith- 
standing the disclaimer of the lease by the 
trustee, he was not entitled to sell the hay, 
irrown on the farm. Lyhhe y. H(i}% h4c L. J., 
Ch. 860 ; 29 Ch. I), 8 ; 52 L. T. A. 

A tenant of a farm, restrained by agreement 
from selling the hay and straw grown on the 
farm, became bankrupt. The trustee in bank- 
ruptcy removed and sold a quantity of the hay, 
in breach of the agreement and then disclaimed 
the lease. The landlord sued the trustee for the 
removal of the hay Held, that the trustee was 
personally liable for his wrongful act in selling 
the hay; that he was not protected by s. 55, 
sub-s. 2, of the Bankruptcv Act, 1883. Selio- 
field v/llinek,% 58 L. J., Q. B. 147 ; 60 L. T. 
‘573 ; 37 W. R. 157. 

Injunction.] — Distinction between ex- 

]n’css covenant and implied agreement as to being 
enfoi'ced by injunction ; granted in the former 
instance, iiot in the latter, against tenant, 
removing articles contrary to the custom of the 
country. lumpUm v. A’m 2 Ves. B. 349 ; 13 
11. K. 116. 

"Sot to cut Turf.] — A lessee covenanted not to 
sublet witliout consent, “in writing, or that he 
siiouid forfeit and pay the additional rent of 507. 
per annum,'’ ami also not to cut more titrf 
thati should be sufficient for the consumption of 
Ihmself, his executors, administrators, and assigns, 
on the demised premises, without the consent in 
writing, “or that he, km., should forfeit and pay 
the additional rent of 107. for every acre which 
sliould he cut or made into turf.” The re[>re- 
seutative of. the lessee sublet without consent, 
and the additional rent of 507. was rcgiiiarly i»ai<i 
and received ever since. Tlie representatives of 
the lessor liaving lately tiled a bill against the 
re})resentative of the lessee and the seveial under- 
tenatits for an aceount, and for an injunction in 
the nature of a writ of estrejjement, now moved 
tliat the defendants might be restrained from 
selling turf off the demised premises, and from 
burning turf for manure, and from cutting the 
reclaimed meadow land into turf, and from 
cutting more turf than allowed by the original 
lease, being only a sufficiency for the use of one 
family. The court ginnted an injunction until 
tlie hearing to restrain tlie selling of turf 
and burning for manure, and also cutting the 
rcKdairaed meadow laud ; but on the motion 
refused to restrain the under-tenants from cutting 
turf sufficient for their own consumption on the 
premises, the court observing that tliere would 
be a serious qiiestitui on the hearing of the cause. 
Mtwii'dl V. MittdwlL 1 Ir. Eq. R. 859. 

As to Wa^te by Cutting Turf, see post, 
X. 5. h. i. (cols. 1272, 1273). 

Eenioving Bung.] — Court will not interfere to 
}»! event tenant carrying off dung from farm, 
c< iiitrary to covenants of' lease. Johtaon v. (rold- 
3 Anstr, 749. But see (read v. Belfad 

{Bn‘d), id. n. and Ondow v. , 16 Ves. 173. 

A T<mant may assign manure, though ho may 
thereby subjerd himself to an action." Jiarhaye 
V. King. 2 Chit. 246. And see liainier v. Stone. 
infra. 

To perforin Work for landlord.] — An agree- 
ment for an agricultural lease contained a 


stipulation that the tenant should perform each 
year for the landlord, at the rate of one day’s 
team work with two horses and one proper 
person for every 507. of rent when required 
(except at hay and corn harvest), without being 
paid for the same. In ejectment for a forfeiture : 
— Held, that the work thus to be performed 
, meant any work for which teams are generally 
used, and therefore included drawing coals to 
the palace of the landlord. Marllmrougli 
V. Od)orn, 5 B. & S. 67 ; 33 L. J., Q. B. 148 ; 10 
L. T.28 ; 12 W. R. 418. 

Held, also, that the tenant was not bound to 
supply a cart or other vehicle for that purpose 
of the work. 11). 

Selling Flints — Reservation of Mines and 
Minerals — Custom of Country.] — By an agree- 
ment for a lease, the tenant agreed to cultivate 
the land according to the most approved system 
of husbandry and to use it for agricultural pur- 
poses only, and to commit no waste. The lessor 
reserved “all mines and minerals, sand, quarries 
of stone, brick-earth and gravel pits.” The farm 
was in a district where large numbers of flints 
came to the surface in the ordinary course of 
ploughing, and it was necessary to remove them 
in order to cultivate the land effiectually. The 
tenant removed the flints which came to the 
surface in the ordinary course of agricultural 
operations and sold them, and there was evidence 
that it was the custom of the country for tenants 
to do so, when not prohibited by their leases ; — 
Held, that such a custom was reasonable and 
good. Tuelier v. Linger. 52 L. J., Ch. 941 ; 8 App. 
Cas. 508 : 49 L. T. 378 ; 32 W. R. 40 ; 48 J, P. 4— 
H. L. (E.) 

I Custom, Proof of.] — In ascertaining the 

I nature of an agricultural custom, :regard is to be 
I had not so much to what the witnesses state to 
i be their o|)iTiion as to the extent of the custom, 

I as to what tliey [vrovc to have been i)ublicly done 
i throughout the district. II). 

I 

Sale of Stock by Landlord under Distress.] — 

I The .56 Geo. 8, c. 50, s. 11, whicli makes a pur- 
i chaser of fanner’s stock bound by the tenant’s 
I covenant to consume such stock on the premises, 

I does not enable a landlord to sell his tenant’s 
! hay which he has distrained for rent, otherwise 
than for the best price, as required by 2 Will. & M. 
sess. 2, c. 5. ; and therefore he cannot sell the 
same under a condition that it shall be consumed 
on the premises if by reason thereof he fails to 
obtain the best price, although the tenant is 
under a covenant to so use it on the premises. 
Ilawkinn v. Walrond. 45 L. J., C. P. 772 ; 1 
C. P. D. 280 ; 85 L. T.' 210 ; 24 W. R. 824. 

Jurisdiction of Equity.] — DemuiTer to a bill 
by a laiullord, for a speeifle performance of 
covenants contained in a lease which had expii’cd, 
to repair hedges and mansion-house, and also foi' 
an account of lo])pings and dung, cut <n’ removed 
by the tenant, allowed, common covenants in 
husbandry not being the subject of equitable 
jurisdiction. Itagner v. Stone, 2 Eden, 128. 


ii. Implied. 

To Farm in Husbandlike Manner.] — I’he mere 
relation of landloi'tl and tenant is a sufficient 
consideration to raise an implied promise on the 


iH 
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pE7.’t of the tenant to mariao:e a farm in a hnsband- 
like' manner. Poiolty \\ Walker^ h 'RQ'p. 

373 ; 2 K. B. 619. 

But a declaration which stated that, in con- 
sideration that the defendant had become tenant 
to the plaintiff of a farm, the defendant under- 
took to make a certain quantit^t of fallow, and 
to spend 60Z. worth of manure every year thereon, 
and to keep the buildings in repair, was held 
bad on general demurrer, because those obliga- 
tions do not arise out of the bare relation of 
landlord and tenant. Proiv/iv. Crump, 1 Marsh. 
.567 ; 6 Taunt. 300. 

' The court will not investigate the proper mode 

I of cultivation of a farm ; and the implied term 

r of an agricultural contract, namely, to cultivate 

in a proper manner according to the custom of 
the country, is not more specific than a general 
covenant to keep in repair. Pu/m v. JJryan. 
Ir. B. 7 Eq. 143. 

I To preserve Agricultural Holding as such — 

Waste.]— The tenant from year to year of a small 
parcel of land, let to and treated and cultivated 
by him as an ordinary agricultural holding, and 
on which, at the time ot the letting, there was 

! . only a cottage, erected or permitted to be erected 

certain dwelling-houses, the outer walls of which 
Avere of timber, and the foundations and parti- 
tions of brick, in which he permitted to reside 
i the families of certain other tenants on the same 

! estate, who had been evicted from their own 

holdings for nonpayment of rent. The court 

( was of opinion, on th e evidence, t hat these tenants 
w'ere members of an illegal consi)irac 3 % having 
for its object the carrying out of what was known 
.as the “ Plan of Campaign,” and that these houses 
I were erected in furtherance of the objects of that 

I conspiracy, and that they were kept up mainly 

I for the })urpose of deterring persons from taking 

I the evicted farms ; that thereby the landlord’s 

I adjoining property was materially damaged, and 

I ■ that he was prevented from letting the evicted 

I farms ; that the holding in question was not 

I [Suited for the erection of buildings, and that such 

I erection made a material change in the nature 

I of the demised premises, and converted them to 

f .a substantial extent, into a collection of dwelling- 

houses : — Held, that from siicli a letting it was 
I to be implied that the tenant agreed with the 

t landlord that he would preserve the premises as 

an agricultural holding during the demise, that 
the acts of the tenant were both a breach of such 
.agreement and also waste ; and the court being 
of opinion that the injury to the landlord was 
]iot of a trivial or temporary nature, held that 
such acts should be restrained by injunction. 
Broolie v. Mernugli, 23 L. B., Ir. <S6. S. P., Broolte 
V- Karuutujli, 23 L. B., Ir. 97 — C. A. 

To repair Eences.] — A plea to a declaration 
against a tenant, for not using premises in a 
busbandlike manner, in repairing fences, &c., on 
his implied promise so to do ; that the fences 
became out of repair by natural decaj^, and that 
tliere was not proper wood (without specifying 
it), which the defen<lant had a right to cut for 
repairing the fences; and that the plaintiff' 
-ought to have set out proper wood for the purpose 
ol; repairs, which he neglected to do, without | 
averring any request to the jdaintiff so to do, or I 
a custom of the country in this respect, is bad. 
}V/i it/eld \\mlon, 2 Chit. ()Siy. 

To carry away Straw.] — A tenant may, by the 
general rules of husbandry, carry away straw or 


I iillii 

i' -1" ’ , 


hay from the premises. Gouqh v. Jffoivard, 
Peake Ad. C. 197. 

To remove Soil.] — But if a tenant of a farm, 
during his tenancy, removes a dung-heap, and, 
at the time of his so doing, digs into and remove 
virgin soil that is beneath it, the landlord may 
maintain either trespass de bonis asportatis or 
trover for the removal of the virgin soil. Hlggo7i 
v. Mortimer, 6 Car, & P. 616. 

Hot to remove Crops.]— Injunction granted to 
restrain a tenant from year to year under notice 
to quit, as in the case of a lessee for a longer 
term, from doing damages, and from removing 
the crops, manure, &;c,, except according to the 
custom of the country. Onslow v. — — , 16V es. 173. 

To Earm according to Custom of the Country.] 

— In an action against a tenant, upon promises 
that he would occupy a farm in a good and 
husbandlike manner, according to the custom of 
the country ; an allegation, that he had treated 
the estate contrary to good husbandry and the 
custom of the country, is proved by shewing that 
he had treated it contrary to the prevalent course 
of good husbandry in that neighbourhood ; as by 
tilling half his farm at once, when no other 
farmer tilled more than a third, though many 
tilled only a fourth : and it is not sufficient to 
shew any precise definitive custom or usage in 
respect to the quantity tilled. Le(fh v. Hewitt, 
4 East, 1.54 ; 7 B. B. 445. 

The custom of the country applies to a tenancy 
created by lease in writing, though the witnesses 
who prove the existence of the custom cannot 
undertake to say whether it applies wliere the 
lease is in writing. Windns v. Wood, 17 L, J., 
Q. B. 319 ; 12 Jun 583. 

The defendant’s testator being in possession of 
an estate, of j)art of which he was the owner, and 
another part of which consisted of Crown lands 
leased to him for a tez’m expiring on the 10th of 
October, 1849, contracted with the plaintiff for 
the sale to him of the former part, and, by agree- 
ment, demised to him the Crown lands for one 
year from the 29th of September, 1848 ; and the 
plaintiff agreed that he would abide by, perform 
and keep all and singular the covenants and 
agreements contained in the Crown lease ; and 
the testator agreed that, in case he should be 
able to obtain a further lease from the Crown for 
fourteen years, he would grant to the plaintiff a 
lease for thirteen years, subject to the same cove- 
nants. By a memorandum subsequently signed 
by the plaintiff’, he agreed to take the Crown 
lands, “ subject to the same rents, covenants and 
obligations in all respects,” as were contained 
and provided for in the leases by which the testator 
held or should hold the same. The plaintiff, on 
taking possession, paid to the outgoing tenants, 
according to the custom of the country, the 
amount of the valuation, for fallows, (kc., as well 
of the other lands as of the Crown lands. «By 
the terms of the Crown lease, the custom of the 
country in that respect was excluded. At the 
desire of the plaintiff, the Crown lease was not 
renewed : — Held, first, that the custom of the 
country was not excluded by the agreement 
between the parties. v. Gaalunu,! Ex. 

273 ; 21 L. J., Ex. 85. 

Held, secondly, that where such a custom 
exists, there is an implied contract on the part 
of the landlord, that if there is no incoming 
tenant, he will pay the outgoing tenant accord- 
ing to the custom. Ih 
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Custom— Wlieii reasonaWe.]— A tenant ^ 

an-i’oed to cultivate land according to the to 1(H ot i 
o-ood husbamlry and the custom ot the country, j 
Ho drained (hy brick and tile draining) soma 
narts of the land without the knowledge of his , 
landlord. X’pon an action in a county eovu-t tor , 
a proportion of the money thus expended, it was , 
proved for the plaintiff to be the usage, that , 
where a tenant had laid out money in tile dram - 1 
ing the landlord was to repay him fiyo-sevenths ■ 
of the expense, whether it had been by the con- 
sent of the laiidloi-d or not : while, on the part 
of the defendant, witnesses said that such usage 
was applicable only to cases where the landlord 
had consented to the outlay. The judge there- 
upon directed the iniy, that what was the custom 
was a (luestion for them to dctei-mme on the 
evidence Held, that such custom was not 
unreasonable, and that the direction of the judge 
w’as right. Movurly v. jLytdlmn^ 21 L. J., 11. b. 
B4 ; 15 Jiir. 1107. 



Wlien excluded.]— Id an action by a i a 

landlord ag'alnst bis tenant, the declaration , n 
stated that the plaintiff was pc^ssessed of a farm, | p 
wberoon be had lai<l manure, and thereupon, ni | o 
consideration that the plaintiff would give up i t 
possession of the farm to the defendant, and e 
wouhl permit the defendant ti"* have the licncnt i .1 
of the manure, the defendant promised the ^ i 
plaintiff to pay him so much mone} as he , 
deserved to have accunling to the custom of the 
count IT. llreacli, nonpayment of the value of ' » 
the manure. At the trial the ])laintiff gave in ' « 
evklence a written agreement, which stated that > 
the laml had been manured with eight loads ot ' 
manure per acre, and that the tenant agree<ltliat 
the land, when given up by him. should he left in 
the same slate, or allow a valuation to lie made . 
— llekl, that the written agreement exclndeil 
the (;u^tom of the euuiitry, as heing ineon^istent , 
with it, and that there was therefore a variaiiee ■ 
between the dt!clarat ion ainl the proof. Clurlir 
V. IH kV: W. 7.’)2 ; 14 L. d.. Ex. 145. , 

No iTi(|iiiry as to the custom of the country. ; 
where there is a written aj^reemeiit. Lirhcnmxl 

V. Vrueii. 1 Mer. 15. 

Of New Landlord.]— Where a demise is deter- 
minetl by the expiration of the landlords estate, 
and the tenant continues to hold under the 
remainderman, paying tlie sanu; rent, the ques- 
tion whether a term containetl in thc^ former 
tenancy is adopted into a new contract of <lemise 
is a (jiiestion of fact. If such a tenant continues 1 
to hold under the remaimlermaiu and nothing' 
passes between them except the payment and 
receipt of rent, the new landlord is not hound by 
a .stj])nlation contained in the termer tenancy, 
which is not kiKAvn to him in fact, nor is acc(»rd- 1 
in^’’ to the custt>ni of the couiitry. OahJcij v. 

4 H. cV: C. 251 ; 55 ].. J., Ex. 87 ; L. B. 

1 Ex. 15l» : 12 Jnr. (N.S.) 218 ; 14 L, T. 20 ; 14 

W. K. 4Ui)— Ex. Ch. 

Outgoing* and Incoming Tenant.] — S. was 
tenant of a farm, with a right to the use of a paid 
of the }jremises without payment until the 25th 
of March next after the expiration of the term, 
“ for threshing and spending the last year’s crop ” ; 
and hy the (mstom of the country he was entitled, 
at tlie expiration of the term, to be paid hy tlie 
landlord or the incoming tenant for tillages. He 
gave, u}) the farm to U., as incoming tenant, at 
Michaelmas, 1S7U, and before so doing valuers 


were mutually appointed to value the tillages as 
between them, with the consent of the landlord, 
and the valuers duly made and signed their 
valuation. After C4. had entered, nito possession, 
hut before the 25* of 3Iarch, 18/1, the landlord 
' gave him notice that rent was due from 8., and 
' required him to pay the amount ot the valuation, 

‘ which was less than the rent due, to him the hand- 
i lord, and not to S. ; and this H. (hd on rcceivmg 
! an indemnity from the landlord, Uit without h. s 
; consent. S. having sued G. for the vnliie of the 
' tillao’cs, w^as nonsuited ; — Held, that the nonsuit 
' was'riLdit, for that the contract to be implied 
' betweeii the incoming and outgoing tenant was 
i siibicct to the right of the landlord to be paid 
I the'arrears of rent out of the valuation 
. ! V, L. R. 7 C. P. 242 ; 25 L. 1. 8/5 ; 2d 

' W R 21k. ). 

. ' S on quitfins the farm at Michaelmas, 1870, 

' i >wc up to th.-anil he o.xorcisocl it, the right 
' ' which S. had under the lease of converting the 
I straw on the farm Chot'veen Michaelmas, 18/0, 

, 1 and the 2r.th of March, 1871) into manure with 

I , his cattle. In so converting it the cattle ate a 
i portion of the straw, caloiilated to be one-third 

I I of the bulk, and which the valuers m this case 

livalnod as browse at SSL Hold, that 8. was 
1 entitled tc recover this sum from G. lo. 8ee 
tialso Farrll v. col. llDd, and eaM. 

e infra, c. 


Valuation of Tenant’s Crops, &c.]— An 

owner in foe demise/l a farm for seven years, and 
agreetl at the expiration of the term to pay toi 
tiie tenant's property in and upon the farm at a 
valuation. He <levised the land to trustees for a 
tt'vm of lt)0o years upon trust to raise money in 
aid of his iiersonai estate for payment of debts, 
funeral and testamentavv expenses, and legacies, 
and subiect thereto to the plaintiff for life, with 
(livers remainders over. On. the testator s death 
' the iilaintiif took possession. On the expiration 
of the term a new tenant could not be found. 

, 4’he plaintilf paid the outgoing tenant for his 
property in the farm, and claimed to be repaid 
the amount out of the tLstntors estate . Held, 
that the liability to ])ay the outgoing tenant W’as. 
a liahilitv attaching to the hind, and that the 
landlord' for the time being w*as the person 
primarily liable; thar the 'plaiiitifl being in 
1 ‘eceipt of the rents and iirotits, was the landlord, 
and not the trustees of the term : that he there- 
fore w'as the person primarily liable, and bad no 
claim be repaid, v, 'holly or in part, either out of 

1 the testator's estate or by the persons entitlecHn 
i remaindei*. ^Ituhsel v. StoHon^ i)2 L. J., Cli. 35/ ; 
22 Ob. D.Tni) : 4SL.T.654 ; 81 \V. R. 825— C. A. 

Prima facie the landlord is the person liable to 
' the outgoing tenant, at the expiration of bis. 

; tenaneyq for the seeds, tillages, Ac., properly 
' bestowed bv liim upon a farm. Although, there- 
fore, the ordinary practice (to avoid circuity) is, 
for the incoming tenant to pay the outgoing 
I tenant for the seeds, tillages, Ac., upon a valua- 
I tion made between them, yet a custom or usage 
. j that the outc'oing tenant shall look to the incom- 
■ ing tenant for payment to the exclusion of the 
; landlord’s liability cannot be supported in law 
, ! as bt'ing unreasonable, uncertain, and prejudicial 
I to the 'interests both of landlords and tenants. 

I Bradhurn v. AVry, 47 L. J., 0. P. 831 ; 8 0. P. H. 

; 121) ; 88 L. T. 421 ; 2G W. R. 428. 

! Implied from Payment of Rent.] — Special 
i covenants, as to cultivation, not implied from 


1193 


LANDLORD AND TENANT— Coi-e«aJtfe. 


1194 


the mere act of holding over, as they may he 
from payment of rent at the same period, as 
evidence of agreement to hold not only on same 
terms, hut subject to same covenants. Klmpton 
V. me, 2 Ves. & B. 349 ; 13 B. R. 116. 


b. When Extingruished. 

A stipulation in a lease that the tenant shall 
keep a proportion of the land demised for grass, 
and pay so much per acre for any deficiency 
below such proportion, is extinguished by sever- 
ance of the reversion. Womerslev v. DalhL 26 
L. J., Ex., 219. 

0. Tillages. 

G-enerally.]— Prima facie the landlord is bound 
to pay the outgoing tenant for tillages, and the 
mere fact of the incoming tenant entering upon 
the land does not render him liable to do so ; 
but it is a question of fact whether the contract 
between the outgoing tenant and the landlord 
subsists, or a new contract has been entered into 
with the incoming tenant. Codd v. Brown, 15 
L. T. 536. 

The outgoing tenants remedy for tenant right 
is against the landlord, and not against the in- 
coming tenant, unless l)y virtue of an agreement 


might infer an admission of a substantial perform- 
ance of the conditions precedent. Ilj. 

See aim £Lnte, cols. 1093, 1094. And eases ante, 
cols. 1191, 1192. 

Custom as to.]— A. held a farm as tenant from 
year to year, npon a written agreement, hy which 
it was stipulated, that he should cultivate the 
farm “ in the same way or manner, or as near 
thereto as circumstances would admit of, as Par- 
sons (the oirtgoing tenant) had used and culti- 
vated the same daring his occupation thereof, 
and in all events, according to the rules of good 
husbandry used and accustomed in the neigh- 
bourhood.” In an action against A. alleging for 
breach the cutting and carrying away of ash 
poles, such user not being as near to the way and 
manner in which Parsons used and cultivated 
the farm as circumstances admitted, and being 
contrary to the rules of good husbandry used and 
accustomed in the neighbourhood, it appeared 
that the poles in question consisted of shoots 
growing from old stools, which were seasonable 
and fit for cutting about every S’eventeen or 
eighteen years ; that, by invariable custom, they 
belonged to the landlord, in the absence of a 
special agreement to the contrary ; that, whilst 
Parsons held the farm, these poles had never been 
in a fit state for cutting ; that two tenants who 
between the parties to that eS'ect. The outgoing | had preceded Parsons in the oc^tmpation of the 
tenant is entitled to recover the amount of the ! farm had cut and sold them ip crops ; and that 
tenant right from the landlord upon a quantum ; A, had, whilst he occupied, paid the rates for the 


meruit : and the ascertainmciit of the amount 
by a valuation is not a condition precedent to 
his right to sue when it is not made such by 
the terms of the lease. Suelismith v. ir/Z.sTn?, 4 
F. A F. 1083. 

An outgoing tenant, administratrix of a late 
fenaiit, having (after having had the farm for 


whole fiU'm, including the wood or spinney in 
'whicli the poles grew. The judge having omitted 
to leave to the jury upon what terms Parsons 
had held the farm, the court granted a new trial. 
Hood. ( Vlseiynnt') v. Kendall. 17 C. B, 260; 4 
W. R.123. 

A custom for the tenant of a farm in a parti- 


above a year) assigned to an incoming tenant, in j ciilar district to provide work and labour, tillage, 


consideration of a debt due to him, all her goods 
and effects, and all stock, com, grain on the 
farm, and all her estate and interest thereon and 
therein : — Held, that this comprised tenant right, 
or tillages, on the farm. Car>i v. Cary, lu W. R. 

669. 

Where an outgoing tenant does the necessary i tom. Senior 
ploughing and sows the land in the ordinary and j R. R. 627. 
proper course of husbandry, and leaves manure 
for the benefit of the landlord, which is accepted 
and taken by him, the law, without an allegation 
or proof of a custom of the country, will imply 
an assumpsit on the part of the landlord to pay 
the tenant the value, and the tenant is not deprived 


sowing, and all materials for the same, in his 
awa^'-going year, and for the landlord to make 
him a reasonable compensation for the same, is 
valid in law, notwithstanding the farm is held 
under a written agreement, provided such agree- 
I ment does not, in express terms, exclude the cus- 
V. Annytarje, Holt, N. P. 197 ; 17 


A usage for the off-going tenant of a farm in a 
particular district to bestow his work, labour, 
and expense in manuring, tilling, fallowing and 
sowing, according to the course of husbandry, 
and for the landlord to i)ay him a reasonable 
compensation in respect thereof, is a valid and 


4f that right by liaving held over after the expiry ! reasonable usage. JJalhy v. llh‘st, 3 Moore, 536 
of the term. Martin v, Coulnian, 4 L. J., K. 1>. | 1 Br. A B. 224 ; 21 R. R. 527, 

37- ’ Prima facie the landlord is the person liable to 

In an action by an outgoing tenant against his ' the outgoing tenant, at the expiration of his 
laiulLuR for not paying for ploughing, crops and 1 tenancy, for the seeds, tillages, Ac., properly 
manure, according to" valuatioiq pursuant to a bestowed by him upon a farm. Although, there- 
<lecd entered into" between them, it being made fore, the ordinary practice (to avoid circuity) is, 
conditions preccilcnt that the tenant "should , for the mconiirig tenant to pay the outgoing 
<leliver up possession of the farm-house and ' tenant for the seeds, tillages, Ac., upon a valua- 
stable on a ccitaiu day, and of the farm on a later ■ tioii made between them ; yet a custom or usage 
ilay. ami should cultivate on tlie four-course ' that the outgoing tenant shall look to the in- 
system. according to the custom of the country ; 1 coming tenant for payment to the exclusion of 
— Hel<l, tirst, tliat the first covenant meant only j Ibe landlord’s liability, cannot be supported in 
the stable of the farmhouse. Kewsony, Smythier^ law as being unreasonable, uncertain, and pre- 
1 F. A F. 477, * I judicial to the interests both of lamllords and 

Held, secondly, that rhe covenant to cultivate | tenants. Bradlmrn y. JFoley, 47 L. J., C. P. 331 ; 
meant only so far as was universally obligatoiy i 3 C. P. H, 129 ; 38 R. T. 421 ; 26 Wk R. 423. 


by the custom of the country. Jh. 

Held, thirdly, that tUe laiidlf)rd eoneurring in 
the valuation after the tenant bad given up pos- 
session of the farm, was evidence whence the jury 


A landlord and tenant entered itito an 
agreement for renting a farm. The larullord 
covenanted that he or the incoming tenant 
should pay for the work and seeds of the off- 
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.rowing crop. By the cnetom: of thexountry ’have’M pr^i 

the iiicoining tenant was houiid to pay^fOT SVw^^^ l^oiislT while teimnt from year to year was 

labour and seexls. The landlord Iltin<misl4d by his accepting the tenant-rights 

them. The ofE-gaing tenant sued t;l?emoommg ex mgm^« V./Z«id Y.WrJ«n», 62 L.T. 

tenant on the custom for compensation :-Held, under tnemasa ./ 

that the incoming tenant washable. iwrfA v. taken for fomdeen^j^^ 

EnMy. 3 L. J.(o.S.) B. B. 23 ; 26 E. R.6i2. , to pay a given sum for tiUages 

The custom of tenant-right estate m the county th . . ts done before he entered, and to 

of Westmoreland, during the joint 'reciive the value of the tillages and improvements 

and tenants, estabhshed on appeal to House of "l^ave on the farm, according to 

Lords. LowtUr v. Raw, h ortesc. 4-1. a vahiatiou to be made at his quitting ; and the 

^When excluded.]— A custom of a countr.y, tenant, m 7®“^ landfordTai^hrmight ; 

by which the tenant of j, buWno new' bargain was made as to his tillages 

the last year of the tenancy, and is hoxind to I BaiJie^, 1 0. .V M. lies , i} 

leave the manure for the laiullord, Covenant by Landlord to Pay for—Wbat a 

purchase it — ^is not excluded hy a stipulation _ Condition Precedent.! — A tenant covenanted with 
Ihe lease imder which he holds that he ^xdl possession of a farm 

consume three-fourths of the hay and stiavv on hr * ^ ^ named! and that in the mean- 

thc farm, and ‘time^ he would cultivate the land according to 

from, and leave such ot it as shall not be so . eoimtrv, and that upon the 

spread mi the land for the use f deliverv up of the land he would surrender and 

receiving a reasonable price tor it. ^ a certain agreement to be cancelled, and 

UVinvw ; 2 •> 1 l-vr.i: interest in the farm, 

.) L. J., -o*- would afterwards, on request, execute any 

Outgoing Teuant-Enconsumed Straw. ]~A the 

tenant held under a lease, which contame ^ .A the dav named deliver up posses- 

a covenant that he should cultivate the tam. *™ynu dW and sLid in^ meantime onl- 

acconliugtothecustomof tliecuuntrv, andshould ^ to the custom of the 

with the last wheat croj, lay down the same with should well and truly 

20 lbs. weight of goo<l clover seed per aeia and “ j, l-eup all and singular other 

.s':sr £”rns 

grown thereon ; ivhich manure should be used on > and on such nerformaiice of 

lerm, if necessary, to tiiiish the cro]>pm.u ot tlw | delivery up of the agreement 

would liave been entitled to be pai.l for the straw nianure, Jcc._ Ac«.s«« ^ . brnytlne-s, 4 H. at J , 
and manure on leax'ing :— Held, the covenant h- J., r-^x. .i. 


mm liUlilUit.; V<JI. -- . -- .. . 

containing no provisions as to straw imconsiiined j 
on quitting was not inconsistent with the custom 

cntiricdEo' h'o p.ri'f forTir'strauy JRiikvi/ v. To whom belonging— Custom of the Country.] 
1 kl: X. 216 ; 26 L. .1., Ex. 66. '' -When the teuanev of a farm oxmro^ the 

I tenant must give up the possession oi the w hole 
Tenant Abandoning Lease.!— A tenant of a j of it to the landlord — crops and everything else, 
farm from rear to year, who was entitled to unless there is a custom of the country tor the 
certain tenant-rights, ‘took a lease of the farm for tenant to hold over any part, or to take any ot 
seven years, under ivhich he became entitled to the crops ; and the proof of the custom dp ou 
larger ^ tenant-rights ami allowances. In the the tenant. Oll(hT 0 ft^\ biiri/t/nc.^ t 
nii(l<lle of the term, being imahle to pay the rent if the custom of the country is pr an outgoing 
T 1 - u.., 4-1, +-«r. o +'rn. wl 1 o f ia osillprl his ofin mark, to CroiJ 


d. Away-groingr Crops. 


was in possession iimlei* a cnstressior rent, and WHO I reuani so crops mure imm me 

remained, at the tenant’s reipiest, in possession the landlord will be entitled to have all that 
after the (listress was satistie<l. No new agree- which was last sown, and which is above one- 
nient was made as to the tenant-rights ami Ihinl, unless it is shexvii that the tenant has a hen 
allowances Hehl that, In the absence of any upon it for the sowing and the seed. Ih. 
new agreement, the tenant’s rights arose only at Where b.y the custom of the country as between 
the (‘Xpiration of the lease and on a substantial outgoing and incoming farm tenants, the forme r 
performance by the tenant of the covenants was entitled to an away-going share of the mop 
thereof, ami that, as the tenant had in effect of wheat sown by him in the last year ot ins 
abandoned the tenancy, he wa.s not entitled to tenancy : and he cut the whole of such crop, ami 
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kept the fences of the held in repair until the 
whole crop was cut and caiTied away : — Held, 
that the outgoing tenant had the possession in 
law of the held until the crop was carried away ; 
and therefore that his vendee of his share of the 
crop had a good defence to an action by the new 
tenant for breaking and entering the close in 
which the ci’op grew for the ])ur[)ose of carrying 
away his share. Grnffifhit v. Pnledon.! 13 M. k W. 
308 ; 14 L. J., Ex. 3i 

If a lease contains no stipulations as to the 
mode of <|uittlng, the off-going tenant is entitled 
to his away-going crop, according to the custom 
of the countiy, even 'though the terms of holding 
may be inconsistent with such a custom. IIold'liKf 
V. Plqott, 7 Bing. 465 ; 5 M. P. 427 ; D L. j. 
(O.S.) C. P. 125. 

A tenant held a farm under a lease, containing 
a condition that the wheat land should be sum- 
mer-fallowed and well manured for the crop. 
By the custom of the country, a tenant who had 
sown his laud with wheat after a crop of turnips 
at the wheat-seedness next before the expiration 
of his tenancy was entitled to cut and carry away 
one-half of the wheat so sown: — Held, that, as the 
condition in the lease was contined to the period 
of holding the farm, and not to the time of (quit- 
ting, the tenant was entitled to the bencHt of the 
custom, giving him a right to a q)i'oq)ortion of 
the wheat sown by him, after turnij)s, leaving 
the landlord to his remedy for binach of covenant. 

n. 

A tenant, whose tenancy is determined after 
Lady-day, ])y an agreement which is silent as to 
away-going croq)S, is not entitled to such crops 
under a custom which gives to the tenant such 
crops uq)on a regulai* expiration of a Lady-day 
tenancy, Thwjic v. Eqre^ 3 X. A M. 214 ; 1 
A. ^ E. 926. 

Assignee in Bankruptcy of Lessee.] — 

Covenant in lease, that lessee should have the 
off-going crop from two-thirds of arable land, «kc., 
on effluxion of lease, or sooner determination ot 
term. On lessee’s bankruptcy, assignees on 
petition under 49 Geo. 3 (see 6 Geo. 4, c. 16, 
s. 75), refusing to accej)t lease : — Held, entitled to 
off-going croj), paying rent iq> to time wheii pos- 
session of ineniises and lease should be delivereil 
to landloiTl. MdioulrelL Eu‘ juirte. 2 Madd. 315 ; 
Buck, 83. 

What constitutes giving up Possession of.] — 

The plaintiff, who was the grandson of the 
deceasetl tenant of a farm, remained in possession 
after his grandfather's death. A bargain was 
made between tlie plaintiff and M.. an incoming 
tenant, who had agreed to take the farm from 
the landloi'd, by which Vjargain M. was to give 
the plaintiff' 30/. for the crops, manure, cScc., to be 
secured hr the q)romissniy note of M. and a 
surety, which note was to be held by B.. and wms 
to be by D, attested and handed over to the 
plaintiff, if liie q)lamtiff delivered up the posses- 
sion of the lauds on the following morning, but 
he was to remain in })osseHsi()ii of the house for a 
few -weeks at a rent of l.v. a week, to be paid to 
M. The note was accoidingly drawn with a 
clause of attestation, and was signed by M. and 
his surety, and handed to 1). The next morning 
upon M. and L). requesting the q)laintift' to give 
u[> the [)Ossession, he refused to give uj) the 
place ; but there was evidence that, on that day, 
M.’s cattle were on the lands, and that the 
plaintiff’s were not. The plaintiff ke})t q^osses- 


sion of the house for three weeks, when he was 
turned out by a constable. The note was nevei’ 
attested, and it was not q)roved how the q)laintitf 
not it into his q:)Ossession : — Held, in an action 
by the qffaintiffs against the makers of the note, 
that a jury was warranted in saying that the 
bargain had been complied with on the q)art of 
the plaintiff. Emm v. Miyrqan., 2 G. <ki J. 453 : 
2 Tyr. 396. 

Meaning of the 'Words “Turnip or Fallow 
Breaks.”] — In a lease of a farm of 600 acres a 
tenant bound himself by a covenant never to 
have more than one-half of the arable land in 
white ci’oq> during the same seasoii, nor to take 
two white croqjs off the same fieid without a 
green or black crop intervening, and to take only 
one black crop, i.e. beans, q>eas, potatoes, &c., 
between grass and grass ; an(i at the end of the 
lease, to leave the turnip or fallow breaks once 
q>loughod for the incoming tenant : — Held, that 
the words ‘‘ turnip or fallow breaks ” meant the 
land which would, in the natural course of good 
husbandry, be q)loughed and left fallow for the 
q)urq)(jse of being planted with turnips, and that 
the tenant was entitled over and above the way- 
going cereal croq) on the moiety of the lands, to 
have an away-going black croq> in respect of 100 
acres more. Ifunfcr v. Millet, 4 Macq. H. L. 560 ; 
9 L. T. 159-~H. L. (Se.) 

e. Valuations. 

See aho caae,^ ante, col. 1093. 

When one of the Parties refuses to name a 
Valuer.] — A declaration stated, that in cinisidera- 
tion that the plaintiff had become tenant to the 
defendant of a farm upon the terms that if the 
q)laintiff' should receive from the defendant notice 
to quit, and should have made expensive imq)rove- 
ments uq)on the farm, for which the subsequent 
croq)s should not have comq^ensated the q)laintiff, 
the farm should oil the determination of the 
tenancy, be looked over by two persons, one to 
be apq)ointed by each qmrty,and that the persons 
aq)poiiited should determine to what compensa- 
tion the qilaintiff should be entitled ; and that 
the defendant qn’omised theqdaintiff that if the 
tenancy should be determined, and the qdaintiff 
should have made improvements for which he 
should not have been compensated, the defendant 
would, at the plaintiff’s request, aqqioint a person 
for such purq)Oses. Averment that the tenancy 
was determined by the defendant ; that the 
jjlaiutiff had made improvements for which he 
had not been compensated ; that the qilaintiff, 
after the determination of the tenancy, apqiointed 
I), to determine the compensation, and D. was 
ready to act, of which the defendant had notice, 
and was then i-equested by the qdaintiff to appoint 
some qierson on his behalf : — Held, that the 
declaration was bad, as stating a promise which 
did not legally arise from an executed considera- 
tion, and also on the ground that there was no 
allegation that the plaintiff had requested the 
defendant to appoint a valuer before the com- 
mencement of the suit. Laitimore v. Gattatd, 
1 Ex. 809. 

Non - agreement of Valuers — Position of 
Tenant.] — A person entered upon the occuqia- 
tioii of a farm under a written agreement, by 
which he agree<l “to pay 5Z. for every load of 
fodder, straw, haulm, dung, or turniq)S, which 
should be sold or carried off the qiremises, and 
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the same hiim. for every load of hay or wheat that A. should on the detenninatioii of the 
straw sold or carried o:ffi the premises, for which teuaBcy, leave all the hay, straw, and manure 
there should not be two loads of good dung or arising during the last year ot the tenaric}^ for 


yard ; also all the dung and manure now on the tuted in the draft lease for “consuming price.’ 
premises: also all the straw from .the crops now In an action by A. against B. to recover the 
staeketl or about to be stacked in the yard, value of hay and wheat straw left by the foinier 
paying a fair price for the same, to he ascer- tenant at the expiration of his tenancy, it 
tained bv valuers on both sides.” And the appeared that a. valuation had been made by an 
landiortl engaged, on the tenant’s quitting the umpire, who was the only witness called at the 
farm, to purchase all hay, sainfoin, and tares in trial, and who st'Jted that he had valued not at 
the yard, the produce ‘of the farm ; also all a “consuming price” nor a “market price,” but 
straw from the crops of the previous harvest at a “fair valuation,” and the jury returned a 
that might be on the premises, paying a fair verdict in accordance with his valuation : — Held, 
})rice for the same, to be ascertained by valuers that there was nothing from which the court 
uu both sides Held, that the tenant, not being could see that the valuation had been made upon 
by the terms of the agreement entitled to he an erroneous principle, and what was a “ fair 
paid for the manure iit the expiration of his valuation” being a question, there was no 
tenancy, was only entitled to be paid for the ground for interferiiig with the verdict. 
straw at a fodder "price, viz. one-half the market land v. JBowen or Glain l'^, 15 C. B. 348 ; 3 C. L. E. 
price. Clarke v, BAsfrtme, IS C. B. 765 ; 25 149 ; 24 L. J., G. 1^. 46 ; 1 Jur. (N.S.) 236 ; 3 
L.J..C. P.287. W. E. 138. 

Held, also, that the incoming tenant having Held, also, that the valuation of the umpire 
consumed the straw, and tlie valuers named by was not invalidated by the circumstance of his 
the parties not having agreed upon the valitatiou, having altered it after he had delivered it by 
or appointed an iimpiiev tlie tenant was entitled .striking out an item which ought not to have 
to maintain an action for it, as upon a quantum becni inchtileil therein. JIk 
meruit. Ib. . 

Mistake made in— Eight to recover Money 

Misconduct of Arbitrators. ‘ 1 — A a^age for Paid under.]— By an agreement made between 
arlntrators appointed to determine as between the plaintilf ancl clefendant, the (lefeiidant sold 
«.>utgturtg and incoming tenants of a farm, tlie tc jdaintili' all his interest in a farm, together 
\nltie of the .away-going crop and the deiluetions with tlie growing ci'op.s and those already har- 
want of repairs of the farm buildings and vested, the covenants and general valuation of 
feimes, to make their award, on insj)ection of the tlie farm and all the stock, botli live and dead ; 
(a'n]!v and jiremises, without notice to the |iarties and it was agiveil between them that all the 
and witijout evidence, may be good; but no aforesaid niatters ami things should become a 
usage i*!ni justify arbitrators in hearing one subject oi: valuation by two inditferent [lersoiis, 
party and Ids witnesses only in tlie absence of one to be chosen by eacli parly, and in tlie event 
{ifid without notice to tlie orlier iiarry. ^Asv/v/d/ I of their not agreeing, tlien by their reteree or 
V. hVrv/ ( Etrl), 24 L. .1., <}. B. 61). ' ! urn) lire. wIknl- decision .should be tiiial and bind- 

■ ing on both paiiies. The valuers appointed 

How far the Court will interfere with.]— | under the agreement made a valuation at a gross 
V[»on a contract for the sale of .a farm, it was. ' sum. not s])eciiyiiig the value of undivided items, 
by a letter signal ])y bi^th parries, refeiual to a ! the plaintitf gave a pmmis.snry note for the 


valuer to ascertain and certify the aimuint of ; aniount. and took posse.ssioii of the tarin and 
the following’ p.-ngiculnrs : fir>t. the see<l. wheat >t(»ck. In a month or .so afterwards the })laintiff 
and vetches\sown on the .several fields of A.'s re-sold tlie harm, and before giving up possession 
late farm at B.ampton pinvious to the 25tli of to the i)ureliaser. discovered that a number of 
Decemlxir, bs47 (the day jiosse-sion was given i items had been included in the valuation that, 
to the purchaser): secondly, the labour (T | according to the custom of the country, did not 
]doughing ami sowing the .same: thirdly, the form a subject of valuation between an incoming 
puantity am! cost })riee at the kiln of the lime and an outgoing tenant. He did not, however, 
carrietr on the farm since Michaelmas, 1847, but claim to have tlie matter re-opened, but duly 
not the cost of eaiTtage ; and fourthly, tlie value paid the amount of the imomi.s.sory note to the 
of the liay left on tlie farm at Chri.stmns. 1847. defendant when it afterwards became due. He 
“All the ‘above are to be jiaid for liy B. Wc subse(iucutly In-ought an action against liim to 
mutually agree to abide by your valuation” : — recover the whole of the money .jia id by him as 
The va'lucr having allowecl a .sum for three money leceived to his use, without previously 
]>louglungs of a portion of the land, another giving any notice of the circinnstanees to the 
Slim for lime, and aiiotlicr .sum for working out defendant, or claiming repayment fioni him: — 
and burning .St royle, the court declined to inter- Held, that he could not recover the whole or any 
fere. Brunsennthe v. Uoirr]}Jh\ 6 C. B. 523. ]>ai‘t of the money which lie had [laid. Ereeman 
A. held a farm of B., subject to the following v. JeJt‘r}p.\\ 38 L. J., Ex. 116 ; L. E. 4 Ex. 189 ; 
<'i>vemmts, contained in a draft lease under which L. T. 533. 
the former tenant had held : — First, to house the 
]»roduee on the faim, and thresh, feed and fodder ^ wDo-n 

tlie Mime theremi, nnil net to sell or (lisp., 1,0 of BecoveraWe on. 

any part thereof, excc{)t as after mentioned. Effect of Covenant to sell Manure to Incoming 

^Secondly, that A. shouhl be at liberty to sell Tenant.] — Wliere the outgone tenant lias cove- 
hay wheat straw, except that of the last minted with his landlord to leave the manure 
year’s produce, bringing back for every load of made by him on the farm, and sell it to the 
hay or straw two loads of manure; and, thirdly, incoming tenant at a valuation to be made by 
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certain persoiEs ; the effect of such covenant is to 
give the outgone tenant a right of on-stand for 
his manure upon the farm ; and the possession 
of and property in it refnain in him in the mean- 
time,; and therefore, if the incoming tenant 
removes and uses it before such valuation, he is 
answerable to the outgone tenant in trespass. 
JBeatjj V. GiMomy 16 East, 116 ; 14 R. R, 62CL 

As G'oods Sold and Delivered.] — Where an 
agreement between an outgoing and an incoming 
tenant was that the latter should buy the hay, 
&c., of the former upon the farm, and that the 
former should allow to the latter the expense of 
repairing the gates and fences of the farm, and 
that the value ohthe hay, &c., and of repairs should ’ 
be settled by third persons ; — Held, that the 
balance settled to be due to the outgoing tenant 
for his hay, &c., after deducting the value of the 
repairs, might be recovered by him in a count 
for goods sold and delivered, after having failed 
ipion his count on the special agreement, for 
want of including in it that i.)art of the agree- 
ment which related to the valuation of the 
repairs. Leeds y. Bnrroics^ 12 East, 1. 

By whom Payable.] — Prima facie the landlord 
is bound to pay the outgrung tenant for tillages, 
and the mere fact of the incoming tenant enter- 
ing upon the land does not lender liirn liable to 
do so ; but it is a riuestion of fact whether the 
contract between the outgoing tenant and the 
landlord subsists, or a new contract has been 
entered into with the incoming tenant. Codd v. | 


the lessees the proper six months’ notice tp quit, 
and the plaintiff gave the defendant a similar 
notice : — Held, that the plaintiff, could not main- 
tain an action against the defendant for the 
amount of the things at a valuatioig on the 
ground (per Meltor and Lush, JJ.) that no new 
tenancy had ‘'been created between them, and 
that the ‘bare assignment of the parol tenancy 
did not pass to the assignee a right of action 
upon the special stipulation ; and per Shee, J., 
on the ground that as the lessees had no power 
to assign without licence, they could not trans- 
fer anv interest in the premises to the plaintiff. 
EUiatY. Johnson, 8 B. & S. 88 ; 86 L. J., Q. B, 44 ; 
L. R. 2 Q. B. 120 ; 15 W. R. 258. 

The plaintiff at Lady-day^ 1821, gave up 
i possession of a farm to the defendant, having 
i ])revioitsly sown forty acres -of it with wheat. 
•At a meeting in the previous inonth, the plaintiff 
ashed the defendant if he would take the wheat 
at 200/., saying that if he would not he should 
not have t he farm. The defendant said he would 
take tlie wheat, and being asked to whom the 
dead stock should be valued, replied “ To me.'’ 
The defendant afterwards undertook to })ay for 
the wheat and dead stock on a specified day, and 
did i)a 3 " 75/. on account generally, and eventually 
had possession (ff the farm, the wheat and the 
dead stock : — Held, that the contract for the 
dead slock, being distinct from the contract for 
the sale of the wheat, or the giving up of the 
farm, the plaintiff mi^ht recover for that amount. 
JfatifiGd V. ]V(uhley, o B. 6c R. 224 ; 8 B. & C. 
857 i 8 L. J. (O.s.) k. B. 31. 


Broivn, 15 L. T. 586. 

The outgoing tenant’s remedy for tenant-right 
is against the landlord, and not against the 
incoming tenant, unless by virtue of an agree- 
ment between the i)arties to that effect. The 
outgoing tenant is entitled to recover the amount 
of the tenant-right from the landlord upon a 
quantum meruit ; and the ascertainment of the | 
amount by a valuation is not a condition i)rece- i 
dent to his right to sue when it is not made such i 
bv the terms of tire lease. Snelisni tth v. | 

4‘'F. 6c F. 1088. 

Assignees of the reversion may be sued by an 
outgoing tenant on a contract or custom of the 
country, b}^ which he is entitled to receive, on 
the termination of his tenancy by notice from 
the landlord, ]'easonahle allowance for the value i 
of labour bestowed on the land, and the benefit 
of which he loses by such termination of his 
tenancy, although he has })aid all the rent to the 
original landlord, and received notice from him. 
the assignees having renewed the notice after 
the conveyance to them, and ],)Ossession having 
been given to them. Woniersleif v. JDally^ 26 
L. J., Ex. 219. 

Action for, when Maintainable.] — The defen- 
dant demised a farm for a term of fourteen 
yeai’s ; the lease contained a covenant hy the 
lessees not to assign without licence, with a 
\)i'Oviso for re-entry, and a covenant by the lessor 
at the expiration of the tenancy to pay for 
certain things at \i valuation. At the ex})iration 
of the term, the lessees continued tenants from 
year to year on tlie terms of the original lease. 
They afterwards, by deed, assigned their interest 
ill the premises, with their right to be ])aid for 
the thii.jgs at a valuation, to the plaintifi’. He 
entered into the occupation of the piemises, but 
never paid rout ; nor did the defendant ever 
recognise liim as his tenant. The defendant gave 


Liability cf Incoming Tenant paying to wrong 
Person.] — A jiersoii who has taken a farm under 
a person in })OSsession, and claiming as devisee 
under a will, and has paid for the manure, under 
a valuation, according to the custom, is liable for 
the value to the ],)erson who afterwards takes 
out letters cif administration, the will having 
turned rmt to l;)e invalid. SearsonY. Mohinson, 
2F. 6cF. 851. 

Penalties for Breach, of — Increase of Rent.] — 

See ante, cols. 9.50 et seti. 

g-. Pleading’S and Evidence. 

Claim — For Non- cultivation of Farm according 
to Custom.] — A breach of a covenant to cidtivate 
laud accoidinu' to the custom of the country is 
sutficiently averred by stating that the tenant 
<lid not so* cultivate without specifying instances. 
Marfyn v. Cine, 18 Q. B, 661 ; 22 L. J., Q. B. 
147. 

In an action against a tenant upon promises 
to cultivate a farm according to the course of 
good husbandry and the custom of the country, 
if the declaration sets out the custom, and the 
defendant traverses it, the plaintiff must prove 
it as alleged. An(/ersfeln v. IIand,mi,> 1 C. M. 6: R. 
789 ; 5 Tyr. 588 ; 1 Gale, 8 ; 4 L. J., Ex. 118. 

Not Managingin Husbandlike Manner.] 

— Qufere, whether it is vSufficient to assign a 
breach of an agreement to manage a farm in a 
husbandlike manner, and according to ..the custom 
of the country, in the. words of the agreement. 
Falmovth (Lari') v. Thomas, 10.6; M. 89 ; 8 Tyr. 
26; 2 Ij. j., Ex. 57. 

Variance in.] — A count averring that the 

defendant was tenant to thiee plaintiffs, and hatl 
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ng^rocd to farm the lands in a husbandlike manner, 
and it ap})earing that the demise was only by 
two, and that the agreement was also to keep 
the land constantly in grass Held, Tariances. 
Savudmon v. 6rrlifith,%S 'D. k R. 043 ; 5 B.& C. 
m); 4 L. J. (O.S.) K. B. 318. 

Defence--In Action, for Wrongfully Bemoving 
Manure.] — A declaration stated that the defen- 
dant covenanted wit h the plaintiff not to sell or 
carry away from the premises any manure made 
on the premises without his consent, under the 
increased rent of 10/. for every ton so given, 
sold or carried away ; and also covenanted that 
he would pay all "the increased rent. Breach, 
that he sold a large quantity of manure made 
on the premises, to\vit, 160 tons, and did allow 
the same to be carried aw’ay from the premises : 
and the plaintiff claims 2,000Z. Plea, that the 
defendant brought upon the premises a quantity 
of manure, larger and better in quality than that 
carried away : — Held, first, that the plea was 
bad. LeitfJi v. JJUie, 6 H. A N. 1(55 ; 30 L. J., 
Ex. 2,5 ; li W. R. 5,5. ' 

Traverse of Custom.] — To a declaration, 

charging the defendant, as tenant to the plaintiff, 
witii carrying away, in an uiitenan table manner 
and contrary to the custom of the country, 
several loads of hay off the farm, without bring- 
ing back and spending on the premises an C(]ual 
number of loads of dung*, a plea that there Avas 
not any siicli custom of the country is good. 
Jfnrfh'tf V. Bvrltitts 4 Bing. (N.G.) 687 ; 6 Scott, 
4t>7 ; 1 Ain. 258: 2 Jur. (542. 

Traverse of Tenancy.] — A declaration 

stated that the defendants were tenants to the 
plaintitf of a fann, and by reason tliereof it was 
their duty, as such tenants, to manage and culti- 
vate the farm in a hushandlike manner, according 
to the custom of the country : .and assigned 
breaches in over-cn»[)ping, Ac. : Plea, that the 
defendants were iu*t noi' was either of iliem. 
tenants to the plaintiff' of the messuage, Ac., a.s 
alleged : — Held, this ]»lea only put in issue the 
fact of the ten.ancy, and not the hohling subject 
ton *liity to cultivate according t(» the eiistom 
of the country, and that the defendants could 
not therefore object, on this record, that a lease, 
under Avhicli the land had been originally taken, 
was not produced by the jdaintiff, in order to 
shew that it <lid not exclude the custom. Jf/tlli- 
t)(,r V. (Itamhvt^ 4 IM. vA \V. (5(52 ; 7 H. P. C. 842 ; 
1 H. A Jl. 417 : 8 J.. J.. Ex, 117. 

Eeplication— Bight of Tenant to remain in 
Possession of Crops after Entry by Landlord.] 
— To an action for an assault, the defeiulant 
pleadeii a ju>tificatiou in defence of the [»os- 
sc'^sion <jf a dwelling-luuise. The plaintiff new 
that the assault w.as committed, not in 
house, but on a bridge, and in certain 
ields, parcel of a farm. The plea to 
the new assignment stated tliat W. Avas possessed 
of the <hvolliiig-house, and also of the bridge, 
yartis and fields Avhich belonged and Avere ] 
adjacent^ to the (hvelling-hoiise, and justified the | 
trespass in <k*feuceot t he possession of the house, i 
bridge, yards and fields, and averred that the | 
removed the plaintiff from the bridge, j 
and fields, and took him by the nearest I 
, near to the dAvclling- 1 
fields. The replication ' 
W. in the farm, a demise of 


it by him to J. as tenant from year to year, the 
entry of J., an assignment by J. to B. to secure 
a debt of the present and future growing crops 
on the farm, Avith poA\*er to' B. in default of 
payment to take possession. It then alleged a 
default by J., that W. at the time of the default 
was in possession of the farm on which there 
then Avere groAving crops, which belonged to J. 
after the elate of the assignment, that the 
plaintiff as servant of B. took possession, and 
continued in possession of the growing crops for 
a reasonable time, and that before a reasonable 
time elapsed the defendant removed him, and 
dragged him from the dwelling-house across the 
bridge, yards and fields to the higlway Held, 
that as the replication stood upon the right of a 
person, claiming under a tenant from year to 
year, to remain on the premises, and retain 
possession of the crops, after the landlord had 
resumed possession, it should have stated hoAv 
the tenancy came to an end ; that there Avas no 
presumption as to a determination by the land- 
lord rather than by the tenant ; nor, supposing, 
that B. AAUs entitled to them after his interest as 
tenant in the premises had determined, that 
they Avere ripe oi* fit for harvesting, or that 
they needed any cultivation, for which the 
plaintiff’s contirniing in possession was necessary. 
mr>/lhig\. 6»/.’£0/, S Ex. 531 ; 22 L. J., Ex. 139 ; 
17 jiir.'325 ; 1 W. R. 182--Ex. Gh. 
i 

I Evidence.]— If the breach of a covenant is 
I assigned thus, “that the defendant has not used 
1 a farm in a husbandlike manner, but on the con-. 
I trary has committed Avaste,” the plaintiff cannot 
j give evidence of the defendant’s using the farm in 
I an imbusbandlike manner, if it does not amount 
j to AV'aste. v. Mantle, 3 Term Rep. 

I 307. 

j On a coiitract betA\*een outgoing and incoming 
I tenant rct'ei’ring t<^ the lease, the lease must be 
' put in. I'annee v. W((Mnene, 1 E. A F. 330. 

' As to Custom.] — Tlie rule of law, as to 

j iin[) 0 ]'ting into the terms of a tenancy “the 
'Custom of the country,” does n )t ad"mit of 
, evidence of the usage of a particular estate, 
or the property of a particular person, lunvover 
extensive it may be, it not being sheAvn that the 
tenant was aware of it. v. Dnilij. 

26 L. J., Ex. 219. 

{ AVhere to a declaration on an agreement for 
! not cultivating according to the custom of the 
j country defendant oidy })lcaded "not guilty,” 

I proof that the tenancy AA'as from year to year, is 
sufficient evidence of the agreement. Where 
I three actions Avere I'cferred to an arbitrator, the 
I defendant being the same in each, and the 
I plaintiffs, being successive rCA^ersioners. under 
the same title : — Held, that the arbitrator Avas 
right in a\A*ar(ling damages to each re Aversion er. 
11 V55 V. Clarhf, 4 W. R.''l2o. 

Promise to Pay Penalties — How Supported.] — 

I A count statotl that the defendant had become 
I tenant to the plaintiff on the terms and stipula- 
j tions that the rent should be payable half-yearly, 
that the defendant should not sell any straw or 
manure groAvn or produced upon the farm, without 
the Avritten licence of the plaintiff, under certain 
penalties, and that the penalties should be 
considered as additional rent, and should be 
recoverable by distress or otUerAvise as rent.” 
Averments, that in consideration thereof, the 
defendant promised the plaintiff to pay ail vsucli 
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penalties as lie might be liable to to i)ay the 
plaintiff according to the stipulations ; and that 
tiic defemlant, without licence, sold straw on 
the premises during his tenancy. Breach, non- 
payment of penalties in respect thereof : — Hdld, 
t)y Lord Campbell, C.J,, and Patteson, J., that 
the promise to observe the terms, one’ of which 
was payment of penalties, was su])ported by the 
bygone consideration of having become tenant 
on these terms, and tliat the stipulation must be 
construed to be not at any time to sell straw 
grown during the tenancy : Erie, J., dissentiente, 
holding that the stipulation should be construed 
to be, not during the tenancy to sell straw, etc., 
STown during the tenanev. Manainj v. Goodtdl^ 
17 Q. B. BIO : 20 L. J.*^ Q, B. 526 ; 15 Jur. 
991. 


h. Emblements. 

Who entitled to — Tenant.] — The plaintiff 
occupied, as yearly tenant of A., who was tenant 
for life, a small labourer’s cottage, with an acre 
of land, which was partly cultivated as a garden 
and partly sown with corn or planted with 
potatoes. The defendant became owner ol: the 
cottage and land on the death of A., and dis- 
trained hu’ the proportion of rent due L'om the 
plaintiff in respect of such cottage and land 
between A.’s death and the expiration of the 
then current year of the plaintiff’s tenancy, up to 
which time the plaintiff remained in occupation : 
— Held, that the plaintiff was tenant of lands iji 
respect of which emblements might be claimed 
within IT &: 15 Yict. c. 25, s, 1, and that the 
defendant was thei'cforc entitled to recover such 
proportion of rent bv distress. v. Welch, 

88 L. J., C. r. 118 ; L. 11. 4 0. P. 91 ; 19 L. T. 
422; 17 W. IL 168. | 

■When the herd of an evicted tenant held, as ; 
part of his wages, and had sown with oats and 
jjotatoes, three roods of the evicted farm, which 
contained fifty-eight acres, the evicted tenant 
was entitled to avail himself of these crops as 
emblements. Kenmi v. y title nt. Ir. 11. 7 C. L. i 
464— Ex. Ch. 

If the landlord meant to contend that the 
claim to emblements was merely colourable, or 
that the herd held as tenant and not as servant, ' 
he ought at the trial to have required those 
questions to be submitted to the jury. Ih. 

A tbnant for a term determinable upon a life, 
sowed the land in spring, first with barley and 
soon after with clover. The life expired in the 
following summer. In the autumn the tenant 
mowed the barley, together with a little of the 
clover plant which had sprung up. The clover so 
taken made the barley-straw more valuable, by 
being mixed with it ; but the increase of the value 
did not compensate fur the expense of cultivating 
the clover, and a farmer would not be repaitlsuch 
expense in the autumn of the year in which it was 
sown. The reversioner came into possession in 
the -winter, and took two crops of the same clover 
aftei' more than a year had elapsed from the 
sowing : — Held, that the tenant was not entitled 
to emblements of either of these two cj-ops; first, 
because emblements can be claimed only in a 
cro].) of a species wliich orditiarilj" repays the 
labour by wliich it is produced within the year 
in which that labour is bestowed; and, sccoTidly, 
because even if the tenant was entitled to one 
crop of the vegetable growing at the time of the 
cesser of his interest, this had been already taken 
by him at the time of cutting the barley. Gearct^ 


V. Weld, 5 B. & Ad. 105 M. 725 ; 2 L. J., 

K. B, 176. 

• A tenant in April, 1857, sowed artificial grass 
on the lands which he grazed, from October, 1857, 
until May, 1858, when he began to preserve the 
grass for'meadow. His tenancy expired in May, 
\S58 : — Held, that he was not entitled to emble- 
ments of the artificial grass. Flannguti v. Seaver, 
9 Ir. Ch. R. 280. 

Lessor.] — A lease of lands contained a 

condition “ that if the lessee should commit an 
act of bankruptcy, whereon a commission should 
issue, and he should be declared a bankrupt, or 
if he should become insolvent, or incur any debt 
upon which any judgment should be signed, 
entered up, or given against him, and on which 
any writ of fieri facias, or any other writ of exe- 
cution should issue, it should be lawful for the 
lessor to re-enter into the premises, and the same 
again to have, re-possess and enjoy, as in his 
former estate.” The tenant gave a warrant of 
attorney, upon which judgment was entered \xp 
and his goods taken in execution and sold, and 
a commission of bankruptcy afterwards issued 
against him. The lessor entered for the for- 
feiture ; — Held, that he was entitled to the 
emblements. Duria v. Ft/fou, 4 M. &; V. 820 ; 7 
Bing, 154 ; 9 L. J. (O.S.) C. B. 44. 

Devisee.] — A devisee of real estate is 

entitled to emblements growing at the time of 
the death of the devisor, unless the language of 
the devise clearly .shews the intention, of the 
' devisor that thev should go to some otlier person. 

! rooijee V. Wooim, 2 H. ic N. 122 ; 26 L. J., Ex. 
I 810 ; 8 Jiir. (N.'s.) 870 ; 5 W. R. 790. 


8. To Give up Possession. 

Generally.] — Lease of land for term of years, 
with a covenant by the lessee that if the lessor 
should be dcsirous'during the term to take all or 
any part of the laud for building thereon, it 
shouLl be lawful for her to come into anti enter 
upon all or any part, to make such buildings as 
she should think proper, and to do all necessary 
I acts without interruption by the lessee, provided 
the lessor gave six months’ notice of such inten- 
tion, with a proviso also that the lease should be 
void for nonperformance of covenants : — Held, 
that the lessor having agreed with a third person 
as to the terms of a building contract, might 
give six months’ notice of her intention to take 
the whole of the land for building, and at the 
expiration of that time, and after refusal by the 
teiiatit to deliver up possession, might bring 
ejectment. iJoe d. ]r/Z.vD/i Y.Abel, 2 M. die S. 541 ; 
15R. R. 848. 

A clause in an agreement to let land, that the 
lessor might take any part for building, on 
making a proportionate abatement in the rent 
and making good the fences, operates as a cove- 
nant, and not a defeasance of the estate, if there 
are no words giving him a right of re-entry. 
IJiw d. Willm/i V. 1%'iUijh^, 2 Bing. 18 ; 9 Moore, 
46 ; 2 L. J. (O.S.) C. P. 103 ; 27 IL R. 589. 

Where a plaintiff had entered into possession 
of premises under an agreement, one clause of 
which was that if the rent should bo in arrear 
for ten days it should be lawful for A. and her 
agents immediately to enter upon and take 
possession of the premises and expel the plaintiff, 
as effectually as a sheriff might do under a writ 
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oniiibLW facias possessioneni; antriiv case ^of I pving^ arrears of rent 

snoh entry, anrl of any action being | ^ paid, and aU and singular the covenants 

the same by any I'orsoa "'h^vet, l “ on the part of the lessees having 

dants might iilend leave ‘‘"•'1 | been duly observed and performed), this lease 
the agreemont be use,) as | ^ every clause and thing therein contained 

theleaveaiuUiccnceiittheplandifEf^ . at the expiration of the hrst eighth yeai, 

tresiia^ses or other iiiattere » S expiration of axiy such 

in such action; and arrears ot rent i . , ^ „® cease, detennine and he utterly void, 

become due, the "from the i 'but Nevertheless, without prejudice to any 

entered iiiid expelled the ^ Nlkim or remedy which any of the parte may 

premises Held, that this agi'eement J; 1 entitled to for breach of any of the 

’;„i, elusive answer under a plea of l^ve an I , that the pro- 

licence to an action tor such entiy and exp ; . make the performance of the covenants 

simi. Kuntmijh l‘,j c’p a condition precedent to the tenant s pow- to 

Scott (X.R.) 1112-- : 1 D. i; L. 928 , 1.1 L. .1., 1 . a ^ ^ ^ H. L. 

'.ni: 8 Jur. 11)2. *• .,1 +1,« clause lOas .il>.T-. 18 Jur. 1U36. Affirming o Ex. a84 ; 1.-) 

V lease of land by deed contained this clause, te- pj 

(tveiumts to rei.ffiv, pa^ueut J 1 ’J"" 

nevertheless, that m case M. (the h-sboij . . ; 1_\ tenant under a parol agreement, 

"rs.o,;KSjss3 

b-rilitlLNxan reserved shall be reduecd, ’ kc. 1 tenant ^ B 170 uV i t! 

(in proportion to the land given lip). '‘ and the I , is L. J., y. h. JO . L. L. .o. • . - 

r-'inuinder of tlie land shall be liel.l l-y H. at such i liPl ; 1 , W . h. -IS). 

,V,luco-l lent, and Jl. shall have the i „ 


ivaucuu n^ui, aim XTI. ' , . , " . V .A 

md remeAlies in all res}.ects as it tins lease had 
ori.iriTially been i^ranteil at >uch i-echtced rent, 
uufl all *the coveiia]U>. elniises. ^:e., shall l>e as 
valid for so ivuich of the demised land as shal 


Bebate on.] — A lease contained a provise) 
ein) lower iiiG’ the lessor “upon giving’ tlnee 
inontlis’ notice of his intention to resume any 


uufl all the coveiiaius. mnusos. wc., -- -- s laonths nonce or lus iiio.-uitvm evt . y' 

valid for so ivuich of the deiniseil lainl as sliaU piviuises . . . to enter into 

riot be inchided ill siu'ii notice, as it the t‘educe<| vtossc-ssiuiiA The lessor subsequently con- 

rent had been the origimil rent, and tlie land - bv <leed bis revei'sioii to the use Inm- 

originallv demised liad been the land latt , bliortiy 

ineluded in such uotioo": — Held, that otider | lP^. in i;ommon served upon 

this proviso, the lessor, giving notice,^ inig’ht ^ - • - fUimvVmiA 

resume all the demised land. JJof- d. Gardner 
V. Ae/mard, 12 Q. B. 214 : 12 Jur. 821. 


inemueu lu , nnerwaruh um r., - ^ 

this iiiw'iso, the lessor, giving notice, nnght i lessees a notice of resumption of the whole 
resume all the demised land. JJoe d, Gardner Held, that the fact that a sum 

V. Krnnard, 12 Q. B. 244 : 12 Jur. 821. ; which was by tlie lease covenanted to 

i be allowed as rebate upon resumption, would in 
On Payment of Compensation.]— The lessor ; resumption of the whole of the lands 

served a notice i-eqiiiring tlie lessee to 1 ^p^. |)t‘r acre originally reserved, 

iiussessiou of tlie whole land at the end ot 44irec ^ e^uj^titute evidence of an intention 

inontU'^, ami adding, “I hereby utfer ami I part only of the entirety of demised 

to allow you a reasonable compensation toi* any , . Uddij v. Kenned!/, L. II. 5 H. L. 134 ; 

j'vpairh whicli may have been done by you | |p B. 151 ). 

Kehl a siitlicient offer of compensatiun under ■ 

the proviso. Ih, i i I Belief against Forfeiture by.]— Relief against 

The defendants, co-tenants, were Itg int«> i p-,j. nonpayment of rent is not con- 

possessioii of laud uiujcr an agreement to gave i ,jase impliedly referred to in the 

up possossion at any time on payment of a tan i ^ Proeednre "Act, 1852 — namely, 

efiiiivalent fur the crop -.—Held, that a tender to ])y process of law— but extends also to 

one eo-temint only, ot eomijcusatum for tlieciop. , Vesnmption of premises without such 

was a sufficient tender to the others, so as to | <^4 L. j.. Ch. GhO ; 

entitle landlord tomairi tain ejectment. Lodda/en pp y^ poB ; 73 L. T. 77; 43 

V. 1 L. T. 548. bkr 'A ' ' ' 


teimiit to B. of a eollitTV, aiul also i some farm ' Where Premises wanted for Bulling. l-Ludu 

laiiil, .at ilWiiiet leiit.s. The lease coiiiaineil ' a i-vc-viso e-nitainea iii a lease, to ileluei iiii..se»y 

luiiiiei'oiis eoveniiiits as to the jiaymeiit ot tlie isioii it the premise should ’f .--rer ed 

rents, and .as to the Tiimiagemeut of each pro- iiig, a doimiud on the gTcnml ot haMii,^ uituul 
pertv. The term created was forty-two yetii-s, , into a treaty, is not sufheieiit ; otherwise, it . 
but the tenant was to have liberty to put an end ; agreement was alleged. UunM v. ( og(/nas, >> 
to the term on giving eigliteeii months’ notice j Ves. 34. . 

before the expiration of the ffrst eight yeiirs, or' (joiistructiou ot covenant in a ; 

any subsequent three yea,rs. The proviso which . lessor shall be minded to set out any pai t ot tpe 
gave the tenant this liberty, after describing the i premises for a street, or to sell any part to buUc 
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upon, lie may Tresnme upon certain terms 
Held, first, that if he resuined having a bona 
fide intent to build, though that cannot be acted 
upon, there is no equity for tenant ; secondly, 
the generality, of the latter words are not 
restrained by the former to buildings of any 
particular species ; therefore a contract with a 
j canal company for lands resumed, was enforced : 

I warehouses being within the meaning of lease, 

; and wharves, at least as appurtenant, and wanted 

? forenjoyment of warehouses. Gough x. Worcputer 

and Canal tb., 6 Ves. 854. 


9. To Insuke. 
a. Construction and Operation of. 

Must he Certain.] — A covenant in the lease of 
a house “ to insure and keep insured a given sum 
of money upon the premises during the term, in 
some sufficient insurance office,” is not void for 
1 uncertainty. Boe d. Pitt v. Shewin, 8 Camp, 

184. 

i To Keep Insured.] — A lessee covenanted that 

; his executors or assigns would insure the demised 

' premises, and keep them insured during the 

I term, and deposit the policy with the lessor : 

I — Held, that the constraction of this covenant 

was, not that the lessee should effect one policy, 
I' and keep that policy on foot, but that he, his 

i executors, administratoi's, or assigns should 

always keep the premises insured by some policy 
or another ; and that it was a breach if the pre- 
mises were uninsured at any one time, and a 
continuing breach for any portion of the time 
they were uninsured. JDoe d. Flower v. Pecli^ 1 
B. k Ad. 428 ; 9 .L. J. (o.s.) K. B. 60. 

Amount.] — A. granted to B., by an instru- 
ment, a lease of 0. for five years and a half, and 
of P. for sixteen years, the rent of both to be 
120Z. during the first five years and a half, and 
lOOZ. during the residue. B. covenanted during 
the terms to insure the premises in 2,000Z. 
There was no provision for any reduction in the 
amount of the insurance after the expiration of 
the five and a half years' term in 0. : — Held, 
that B. was bound to insure for 2,OOOZ. during 
the continuance of the longer term in P., and 
that the covenant did not cease with the expira- 
tion of B.’s interest in 0. Ileehnan v. Jmae, 6 
L. T. 888. 

Euus with the Land.] — A covenant to insure 
against fire premises which are within the 14 
Geo. 8, c. 78, s. 83, rnns with the land. l~ernvn 
V. Smith, 5 B. (k Ahl. 1 : 24 R. R. 257. 






Separate Policies by Landlord and Tenant — 
Eire— Exercise of Option of Purchase by Tenant 
— Application of Policy-moneys as Purchase 
Money.] — Under the terms of a lease the tenant 
was bound to insure against fire, and had an 
option of purchasing the property. He insured 
in a sufficient sum. The premises were damaged 
by fire, aud it then appeared that the landlord 
had a policy on the premises in another office, 
of which the tenant had no notice. The two 
offices apportioned the amount of loss between 
the two policies, and the landlord received 
what was thus payable under the policy effected 
by him. The tenant shortly after the fire gave 
notice to exercise his option of piirchase, and 


proposed that the insurance moneys under both 
policies should go in part payment of the pur- 
chase money. The landlord claimed to retain 
for his own benefit the money received under 
the. policy effected by him, and insisted on the 
money under the other policy being applied in 
reinstating the premises, and on the tenant 
declining to do this brought ejectment against 
him : — Held, that the landlord was not entitled 
to retain for his own benefit the moneys received 
under the policy effected by him, nor to insist on 
the moneys being applied in reinstating the 
property after the tenant had exercised his 
option of purchase. Regnard v. Arnold, L. R. 
10 Gh. 386 ; 28 W. E. 804. 


b. Breacli. 

What Amounts to.] — Where a lessee cove- 
nanted to insure, and effected an annual policy 
in the usual form, allowing fifteen daj^s’ grace, 
which policy expired on the 25th March, but did 
not pay the premium for a renewal till the 25th 
April : — Held, that the covenant was broken by 
i-eason of the non-payment of the ])reminm on 
or before the 9th April, and that the lease was 
forfeited upon a clause of re-entry. JJoe d. Pitt 
V. She win, 8 Camp. 184. 

But where a lessee covenanted to insure a 
specified sum upon the premises, and effected an 
insurance, the. policy containing a memorandum, 
that, in case of the death of the assured, the 
policy might be continued to his pei’sonal repre- 
sentative, provided an indorsement to that effect 
was made upon it within three months after his 
j death, and he died, and an indorsement con- 
tinuing the policy to his personal repi'esentative 
j was made after the expiration of three months : 
j —Held, that there was no breach of the cove- 
nant to keep the premises insured. Poe d. Pitt 
V. Laming, 4 Camp. 78 ; 15 R. R. 728. 

Under a lease with a proviso of forfeiture, if 
the covenants are broken, forfeiture is incurred if 
the lessee covenants to insin-e the buildings from 
time to time, and at all times, and leaves a part 
uninsured for two months after execution of the 
lease. And it is not any answer that the greater 
l)art of the premises was alread,y insured at the 
requisite amount by a policy expiring at the 
end of two months, and that, on its expiration, 
a new policy was effected, covering all the pre- 
mises which were then insured at the sti}.)ulated 
amount. Penniall v. Ilarlnrrne, 11 Q. B. 868 ; 
17 L. J., Q. B. 94 ; 12 Jur, 159. 

So, if the covenant is to insure against fire in 
the names of the lessors A., B, and G., and the 
le.ssee adds his own. I In 

If a lessee having incurred these forfeitures 
(though the lessor has taken no stop to enforce 
them), contracts to sell his term, the purchaser, 
on becoming acquainted with them, may refuse 
to complete his contract, and may reclaim his 
deposit. II). 

A covenant by the lessee to insure premises in 
the names of himself and the lessor, although 
not performed literally by an insurance in the 
name of the lessor only, is yet so far substantially 
performed for the benefit of the lessor, and he 
could not recover for a breach of covenant, the 
stipulation for the "insurance in tlie name of t;he 
lessee being for the exclusive benefit of the 
latter, and which he is at liberty to dispense witli. 
ILawm V. 3Iid(Ueto?t, 10 Hare, 641 ; 22 L. J., Ch. 
746 ; 17 Jur, 271 : 1 W. R. 256. 
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■Waiver.l—Whcii a tenant imaer a lease con- 1 
taininj; a covenant to insure, had, in consequence u 
of his agent’s embezzlement, failed to P^y ^ ^ ' 
premium, and so the premises were fm'.a v 
kme uninsured, but the landlord had, on dis- a 

covering this, afterwards paid the premium, and o 

allowed the tenant to repay him Hel^ that t 
this was such a waiver of a forfeiture under the ^ 
covenant as to bring the tenant with, n the .• 
exception in 22 & 2;t Viet, c do. 6 and pie- 
elude him from obtaining, relief undei 23 &. 24 

Tict. c. 126, s. 2. JHlh v. GrtJ^ths, 4o L. J., _ 

^’Tbe^22'i: 23 Tict. c. 35, s. 6, is satisfied by an ( 
actual waiver, and it is not necessary to have : 
any formal document expressly waiving the for- j 

The mortirauee of a tenant who had incuired 
a forfeiturc''cannot be heard on an application 
for relief under 23 24 Viet. c. 126, s. 2, and 

cannot he made a party to the action of eject- 
ment under Ord. XTI. r. 18, of the Judicature 

Act, 1S75. Ih, 1 • 

A lessee covenanted to insure, and the premises 
were uninsurinl for a week : — ^Held, in an eject- 
ment for a forfeiture for a breach of this cove- 
nant, that the lessor could not recover, if he, by 
his (.*( induct, had led the lessee to believe that the j 
iiremises were properly insured by himself. I)oe j 
a. v. .S'w/fe/n 1> Car. 6: F. 706. ! 

a. Kniijhf V. BoiV(\ 2 Car. & P. 246; L. & M. 

848. ‘ . e 41 

ITie receipt of rent is not a Avaiver ot a tor- 

feiture, unless it is of rent due on a day after 
tlie forfeiture was incurred ; aiul theiefore the 
jUTreptance of rent due from the uiuler-tenants 
had not the effect of a distress, so as to operate 
a> a recognition of the existence of the tenancy 
on the 28i‘d of December, when the moriey was 
received. Pc/Vv v. Worwood. 4 H, & N. 512 : 
28 l-j. J., Ex. 820 ; 5 Jur. (N.S.) 472 ; 7 W. K. 506. 


1858, the plain tific received some rent from the 
under-tenants of the premises “ on account of 
rent due at Michaelmas ” Held, that there 
was evidence from which a jury might presume 
a continuing breach of the covenant to insuie, 
on the 24th of December, at the time of action 
brought. ::Price' v. Wirnmod, ^ H. ^ 

28 L. J., Ex. 829 ; 5 Jur. (K.S.) 472 ; v W. B. 
^ 506 . 


Continuing.! — A lessee of buildings covenanted 
in a lease to iiisiire and continue insured such 
luiihlincs, in the joint names of himself arul the 
lessor. Ills executors, administrators or assigns, 
aiul tiiere was a proviso for re-entry on broach 
of the covenant. The lessee insured in his own 
name singly, hut shewed the policy to the 
lessor, who ‘ap}rroved of it, and accepted rent 
(luriiiir the next three j ears, ending at Christmas, 
1842. " The premiums" of insurance were duly 
paid up to that time, the premium at Christmas, 
1842, covering 1843, and the policy continuing 
unaltered. In January, 1848, the lessor assigned, 
and the assignee in the same year brought eject- 
ment for a forfeiture incurred by not insuring in 
the joint names. Ho notice had been given to 
the lessee to alter the policy Held, that the 
(.•overiant to insure in the joint names was a 
continuing covenant, and was not waived by 1 
the conduct of the lessor, except as to past j 
breaches, aiul that the ejectment lay. Doe cl. 
^lunioti V. Gladu'in^ 6 Q. B. 958 ; 14 L. J., Q. B. 
189 : 9 Jur. .508. 

In ejectment against a tenant for forfeiture by 
nou-insiiranee. bi'ought on the 24th of Deceiuher, 
1858, it was i>r<)ved tliat on two occasions, the 
first a year and a half before action and the 
st‘Cond hi .\ugast, 1858, the defendant had 
admitted that lie was uninsured. On the latter 
occasion he stated that he wanted the money 
for other purposes. Notice was given to the 
ilefendant to produce the policy at the trial, 
which he failed to do. On the 28rd Doccmiher, 


Relief against—in Equity.]— A court of equity 
would not interfere to modify a strict contract to 
insure against fire by a lessee, where, by breach 
of it. the lessor might enter, it being for the 
interest of all parties that a sacred regard should 
be had to the strict obligations of the contract. 
3Ieeh v. Carter, 4 Jur. (N.S.) 992 ; 6 W. B. 852. 

The court has jurisdiction to relieve against a 
breach of covenant to insure, committed after 
the passing of the 22 & 28 Atict. c. 35, arising on 
a lease dated before the passing of the act. 
Paqe v. Bennett. 2 Cliff. 117 ; 29 L. J., Oh. 898 ; 

6 Jur. (N.S.) 419 ; 8 AV. B. 889. 

The court will not relieve a tenant against 
the breach of a covenant to insure. Green v. 
ijh'/Vfytf.y, 4 Sim. 96. 

No relief by injunction against a forfeiture tor 
breach of covenant to keep insured. White v. 

I Warner, 2 Mer. 459. 

'I Injunction against an ejectment for breach 
i of covenant to in.snre against fire refused. 

' I Beifitolds V. Pitt, 19 Yes. 134 ; 2 Price, 212, n. 

No relief given against covenant to insure. 

’ llolfe V. Ilarrii^, 2 Price, 206. n. 
i In January, 1857, the defendant agreed with 
I)., that as .‘^oon, as he had erected thirty-seven 
J houses, in eight lilocks, on certain land, be 
' would grant him eiglit leases of the land and 
s houses. Tiie leases were to contain covenants 
: to insure against fire in the Law Fire Insurance 
Dffice, in the joint names of the defendant and 
D. or his assigns: and if 1). failed to erect the 
:1 lioiises within the time specified, the defendant 
ti was to have the power of re-entry. In April, 
e 1 858, the nnmber of the houses was, by agree- 
luent between the parties, altered ; and as to 
h seventeen, D. was to roof them in by the 24th 
ri June, and complete them by the 29th September ; 
e and the defendant agreed to grant to D, , or his 
t nominee, a lease for four carcases of houses 
standing on block No. 1 ; and also, as soon as 
y I)., or his assigns, should have erected and roofed 
L in any of the carcases of the houses in any of the 
g blocks, to grant a lease of the block to D., or his 
t nominee, in the same manner as if the bouses 
were finished. At that time there were, in 
ri addition to the four carcases on block No. 1, 

0 three standing on block No. 4, and D. gave the 
e name of the plaintiff as his nominee. The 
a defendant agreed, as soon as D. would be 
y ^ entitled to require the same, to grant leases 

I I of the seven houses to the plaintiff, and D. 
1. ! assigned to the plaintiff the turn plots of land, 
’>. Nos" 1 and 4, and all the benefit of the agree- 
ments of January, 1857, and April. 1858, in 

y relation thereto. 'The seven houses on the t%vo 
r, blocks were completed within the time specified, 
,e but none of the remaining houses were erected. 
:e On the 28r(l September, 1858. the jJaintiff 
(I insnivd the premises in the Phoenix Office, and 
*r in his own name only. The defendant dis- 
y covered the latter circumstance, as the plaintiff 
i*e allege! I, two days afterwards, but as the defen- 

1 dant himself allegetl, not till the 1st December, 
r, The defendanPs solicitor, in January, 1859, wrote 
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to the plaintiff’s solicitor, claiming a forfeiture ; 
and on the 2nd February the seven houses were 
insured in the Law Fire Office, in the names of 
the plaintiff and the defendant. On the lOth 
March the defendant commenced an ejectment 
for the forfeiture, and he asserted his right to 
re-enter upon any part of the property for 
breach of the covenant to build the thirty-seven 
houses, and of the covenant to insure. The 
plaintiff thereupon filed a bill for an injunction, 
and for specific performance of the agreement 
to grant a lease : — Held, that, as between the 
plaintiff and the defendant, the agreement 
related only to the seven houses, and that the 
plaintiff was bound by the stipulations of B. 
only so far as they related to the seven houses ; and 
a decree was made in the terms of the prayer. 
JRof/ers V. Tndor, 6 Jur. (N.s) 692 ; 2 L. T. 303. 

XJnder Conveyancing Acts.] — See ante, 

J. 2, L iii., cols. 1029 et seq. 

Proof.]— In ejectment for not insuring it is 
sufficient, in order to shew that the lessee’s pre- 
mises are not insured, to call a clerk of the 
insurance office w’ho enters the policies and 
premiums and has searched the books ; but it 
]3eing necessary to shew that neither the lessee 
nor his assignee had insured : — Held, not suffi- 
cient that the clerk had searched under the name 
of the lessee alone ; and although the defendant’s 
attorney could he asked if there was a policy, 
and if it was in court, he could not be called 
upon to produce it, nor on his refusal be asked to 
prove a co])y. ChajMn v. Ileid, 1 F. & F. 315. 

A lease for years, to commence at Michaelmas, 
1845, wms by a decree for a specific performance 
at the instance of the lessee, executed on 12th 
January, 1847, hearing date as of 29th September, 
1845. The lease contained a covenant to insure 
the premises, and keet) them insured during the 
term, and a power of entry on breach. The 
landlord brought ejectment, and proved that 
the premises were not insured until the 18th of 
February, 1847. 4'he lessee gave no evidence to 
account for the delay -Held, that assuming that 
the covenant might be construed as a covenant 
to insure within a reasonable time only after the 
execution of the lease, the onus of shewing that 
the delay from 12th January to 18th' February 
was reasonable, lay on the defendant, and that 
no evidence being given to explain the delay, it 
was right that the judge should tlirect a verdict' 
for the plaintiff. Doe d. Darlhujtoti v. Uljdi^ 
13 Q. B. 204 ; 18 L. J.. Q. B. 106 ;‘l3 Jur. 276. 

In ejectment for not insuring according to 
covenant, it lies upon the plaintiff to prove that 
no insurance has been effected : and the circum- 
stance that the defendant refused to shew the 
policy ■when the plaintiff required him, and the 
non-production of it at the trial, after notice, are 
not prima facie evidence against him. Doe d. 
Bndqev v. 'Wlutcliead. 3 N, A B. 557 ; 8 A. & E. 
571 1 W. W. & H. 521 ; 7 L. J., Q. B. 250 ; 2 

Jur. 493. 

In ejectment, the execution by the defendants 
of the indenture of underlease and payment of 
rent thereunder to C. is snfticient evidence for 
the jury tliat C. was solely entitled to the rever- 
sion expectant upon the determination of the 
underlease. Lotja/t v. Jfall, 4 0. B. 598. 

Presumption as to.]—- Wheretlieoriginallessce 
covenants to keep tlie premises insured, and 
afterwards a sub-lease is granted by his executor, 


without any covenant to insure; undisturbed 
possession under this sub-lease for twenty years 
will entitle a court to presume that no breach 
of covenant took place during the life of the 
original lessee. Mo 7 dremr y, Williams, ! L. J. 
(o.s.) Gh. 151. 

c. Xiiability of Executors. 

A lessee was bound to insure. The insurance 
expired on the 25th of March, and he died on 
the 27th, without having paid the premium. The 
premium was not paid by his executors, and the 
house was burnt down on the 26th of May 
Held, that the executors were not personally 
liable for not having kept up the insurance. Fry 
V. Fry, 27 Beav. 146 ; 28 L. J., Ch. 593 ; 5 Jur. 
(n.s.)*1047. 

d. Damages for Breacli. 

A lessee under covenant to insure against fire 
in his own name and that of the lessor jointly, 
assigned to the defendant, who covenanted to 
keep the covenants in the lease. The defendant 
having neglected to keep up a fire policy which 
had been effected, the lessee effected a fresh one, 
but in his own name only. Ho fire happened. 
The lessee brought an action against the defendant 
for neglecting to insure. He pleaded payment 
of a farthing into court : — Held, though the lessee 
had no claim to he indemnified specifically for 
the sum expended by him in effecting the fresh 
policy, the jury was at liberty to award more 
than nominal damages for the risk to which he 
had been exposed by the defendant’s default. 
Hey V. Wyehe, 2 G. & D. 569 ; 12 L. J., Q. B. 83 ; 
6 Jur. 559. 

A., being lessee of a messuage under the cor- 
poration of London, demised it, in 1829, to B., 
C. and D., for twenty-one yeai’s, the lessees 
covenanting to repair and insure in. 2,500^. at 
the least, in the Protector Fire Insurance Office, 
or in such other respectable insurance office in 
London or Westminster as B., C. and D. (the 
lessees), their executors, administrators or assigns 
should think fit, with a proviso for re-entry for 
breach of any of the covenants. In 1835 0. 
granted an uiideiicase to E. and F. for the residue 
of the term, wanting one day, the underlease 
containing the like covenants to repair and to 
insui’e in 2,5(I0Z. at the least, in the Protector 
Fire Insurance, or in such other respectable fire 
' insurance office in London or Westminster, as E. 
and F., their executors, administrators or assigns 
should think fit, and also a proviso foi* re-entry 
tV*r breach of any of the covenants. The messuage 
being out of repair and uninsured, the executors 
I of A., in 1843, brought ejectment and recovered 
; possession : — Hold, that C. was not entitled to 
! recover against E. and F. the value of his rever- 
; sionary interest, the loss thereof not being the 
result of their breaches of covenant, but of the 
, breaches of covenants by 0., to which covenants 
I they were no })arties. Loyan v. Hall. 4 0. B. 598. 

See also Insurakck. 

; 10, In Restraint op Trade. 

See CONT RACT a tid V endor an d P u rgh ase r. 
a. Against Trading in General. 

Licence.] — A lease contained a covenant on 
J the part of the lessee that he woultl not, without 
I the consent of the lessor, use, exercise or carry 
, on in the demised preinibcs any trade or business 
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vof‘0\ ViHl t hD rent. 1 ee r „ 1 

The revevsioTi ot the lessor, brought, an action i ! Ti!(.''i|o^5es on the estate : — nem, -v 

I^etmeut for the broach of the co~t , he hon^^^^^ 

Hold.fhalthenserotthe prenusfsm then a e I = of the covenant. Aeiitpv. 1 ^lui. 

ante for move than twenty years, with the know - . gf, ^ j _ ch. fi02 ; 15 Jur. 4ob. 

Inb-e of the lessor, was evidence from ^ ^^'^o^venant contained in a lease was not to 

iiirv might presurae alicence._ i ,^0^ the demised premises into a shop or 

■fi . .k §. «ir, •. 27 L. J., Ex. S7 ; b W . , 1 or permit any person to carry on 

Covennut against ^ the dwelling-honse or premises 

wawlimise for any t«ide. without Incnoe in business whatsoever ; and 

writiii''. or permittina anything uhith may » „ fitvelling-hoiise and premises should be 

t c ■ nmwancoor damage of Ae less, ns or any , “ nS ufed as a private dwelling-lioiise 
■ - • tenants. Breach, tlionglp not i used as a young laches 


:,(i2 See also Joh nmme v. ^ 

i. 1 ki ' •)“ f T Ph 4{)2- 2 Jiir. (N.S.) 780, post, col. 122U: 
Eepresentations --Collateral Agreeme^ j x’Corpe, 8 Myl. & K. 2()9 : 6 L. J., Cli. 

puirhaMjtl Iroiu cominissioiicrs bv V!'” '.rJ ..r^^ looo 


„ 1 U- l,l,»'k of hiiil.limrs upon a site laid out in , 
•i, ■cor, lance with a Imihlimt selienie. each coiiity- 
c„v,'imni l>v S. not to carry on 


Teacher of Music— Constructive Notice 

—Parties.!— Ill 1S57 A. granted a lease of a 
house for a term of ninety-three years, with a 
restrictive covenant against the user ot the house 
f,;.r ariv art, tra,l,i, or bii 3 ine,ss. The term^ranted 
1)V the lease became vested in t., and mOctobu, 
1 SSS 1>. granted a lease of the house to k. foi 
i 1 weiiVv-oi'ie years, with an expn?* pennission that 
i he in idi t use the house in his protessioii ot teaching 
■ mnsiiVand siiming. an,l witli the usual ooveimnttor 
‘■'"ot'm ■ qaiot enioyment. There was constructive notice 

]‘t SI )t UK U.iU 1 : T , , 

I . ! i n t lie ( iiMCfniii u'j 


anee contailUM-; ii 1 - ^ 

iiV Durmit Ttj he carritMl (»n up<»n tlie prcmi>^ 
cniivcved anv iriDle or l)U^inc^s but to keep the 
h(ui>o‘a- a lirivato (lwetlirig hou>e only. an<l not 
tM ac» or suilVr to be done upon the ].ivniw*N 
tvnveved anvthiti-J: which nnglb gmw to the 
aminviinee ulhuiV person who inichr b,; oi- iieeoinc 
the owner, Tenant, i»r ocenpier oi any^part oi he 
l.reini'iL- tlaai ur late belonging to tiiecoinniD 

,>!oucts. S. ail<-‘i’wai'ds gninleil to tip ^ _ ' nt vne oriunuu ioo-"- m nm- - , . 

a leas,. „t one of tiic l„,iises emtamuig a I'es ri, - ki,„ivlcilgo or imticeot the restnotive 

rive cvenaut tlie same naliire aii,l a liiock brcacli of the covenant hiwing 

plan ,,f liie li,,u-,'.s. During tlm iieg,,li„ti,ms l,,r committed by C., the ilevisees in tnist ot A. 

rile lease ^^ate]nents were ina«h; by s solieitoi^ i an action against B. and C., claiming pi 

i(> the re, sp.uideut wUeinby he bccanie aware that : : « . . i : .. . i.T,nn i-Uof fUo nlnm- 

>>iiihlar restrictive e<)veimnts were contained in 


, iiinct eirioyniem . i oo. - 
' of the original Ica^^e in the underlease, but 0. had 


.I ; ini unction ti'ta l (lainages Held, that the^ 

- .1 ! i tiifs were entitled to an injunction against C., 

in tliat ; ; . 1 ..,...,..,.,,,., orrni-naf R wli o wsis a nroner party 


. illis were, uiuou^vl n., ri.,... ..-.j -o ^ . 

ji 1 and damages against B., who ^ 

I to tlie action. Tritton v. Banhirt, ob L. 1. oUO ; 
I -^5 W. K 474. 


- Eeceiving Pupils as Lodgers.]— Beceiying 


all the leases granted by H. of house.' 
bh»ek. and also itccainc aware of the terms »>r 
the conveyances of the respondents house Bom 
the coinmissiouci-s to S. that altliough tlie i 

statement mat.le to tlie respondent did not amount i jat;i;civxjj .5 * -- — o — ; j - — . . 

to a'collateral contract with him as to the tiiturc i lodgers the governesses and puinls ot a neign- 
manae'ement of the estate, the respondent was school ; — I-Ield, a breach of a covenant 

from tlie nature of tlie transaetiou entitled to an , house for no other pui’pose than a 

iniunction restraining S. from autliorisiiig any | p|.iYate residence.” Jlohson v. Tulloeh^ bl B. J., 
of' the other liouses in the Vdock to he used tor | -(J2. 

the purpose <A limle. The ju-inciiiles defined by ' 


Hall, V.-C., in BrnuU v. (Mvllshaw (S^ Ch. p. 
129) appt’cved. Splccr v. Martin, o.S L. J., Ch. 
:4nh : 14 Aiip. C,as. 12 ; (id L. T. 54t; ; 87 . K. 

<»S9; saJ. P. r,l(;-H. L.(K.) 

What amounts to Breach — School.] — \\ here a 
lessee of a house and garden for a term of years 
eovenantiKl with the lessor not to use or exercise, 
or permit or suffer to be used or exercised, upon 
the demised premises, any trade or business 
whatsoever, without the licence of the lessor ; 
and aflerwaj’ds, without the licence of the lessor, 
assigned the lease to a schoolmaster, who carried 
on his business in the house ami premises 
Held, that the assignment was a breach of this 
covenant, and the lessor was entitled to re-enter, 


Hospital.]— A hospital, the_ patients of 

which make small payments according to their 
means, is a ‘‘ business ” within the meaning of a 
covenant by lessee with lessor not to carry on 
upon the demised premises “ any trade, business, 
or dealing w'hatsoever, or anything of the nature 
tliereof.” ' Bramioell v. Lam/, 48 L. J., Ch. 389 ; 
10 Ch. D. 691 ; 40 L. T. 861 ; 27 W. K. 468. 

A covenant not to use a house for the - exercise 
or carrying on of an.A'' art, trade or busin,es^, 
o(icupati(n{‘ or calling,” is broken by using the 
liouse for the purpose of a hospital association, 
established without a view to profit, to pmvidc 
aceommodation for patients able ami willing to 
pav for it. Port man.Y. Home ILmpltaU Assovut- 
timi, 27 Ch. D. 81, n. ; 50 L. T. 599, n. 
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— — Sale by Auction.] — A covenant to use a 
house as a private bouse oidy is not broken by an 
auction saJe on the premises of the furniture 
belongins;' to the house. Reeves v. CattelL 24 
W. R. 485. 

In a retail shop sales by auction are allowable 
unless prohibited by the agi’eement between 
landlord and tenant. Keith v. Reid, L. R. 2 
H. L. Sc. 39. 

— — Charitable Institution where no Pay- 
ment received.] — The lease of a house contained 
a covenant that the lessee should not use, 
exei'cise, or carry on upon the premises any trade 
or business of any description whatsoever : — 
Held, that a charitable institution called a 
“ Horne for Working Girls,” where the inmates 
were provided with board and lodging, whether 
any payment was taken 'or not, was a business, 
and came within, the restrictions of the covenant. 
Rolls V. MUler. 53 L. J., Ch. 682 ; 27 Ch. D. 71 ; 
50 L. T. 597 ; 32 W.- R. 806— C. A. Affirming 48 
J. P. 357, 518. 

It is not essential that there should be pay- 
ment in order to constitute a business : nor does 
payment necessarily make that a business which 
without payment would not be a business. 1 1). 

Putting Notice in Window.] — A sub- 
lessee who was bound by^ a covenant in a lease to 
use a paidicular house as a dw^elling-house onh", 
put up a notice in the window of it as follows : 

Alpheus Andrews, Coal-office ; and at the Co;d 
Exchange.” Orders were taken bj^ him for coal 
at the house, but no coal was actually supplied 
there to customers, and the house was, in other 
respects, used as a dwelling-house. Upon a 
motion by the reversioner for an injunction to 
restrain the lessee and sub-lessee from putting 
up the notice, or using the house otherwise than 
as a dwelling-house onty : — Held, that the 
injunction must be granted. Wilkinson v. 
Jlof/ers, 10 Jur. (N.S.) 5 ; 9 L. T. 434 ; 12 W. R. 119. 

By Lessee with Owner — Corresponding Cove- 
nants subsequently entered into by Owner 
with Purchasers — Right of late Owner to 
enforce against Assignee with Notice.] — S., an 

owner in fee simple of land, demised it for 
.ninet 3 '-nine years to a lessee, who assigned it 
with the lessor’s consent, the assignee covenant- 
ing with the lessor, “ his heirs and assigns, as 
owner for the time being of land forming part 
■of” the E. estate that the assignee, liis executors, 
administrators, and assigns, would not “ for the 
space of ten ymars from the date thereof use or 
allow to be used the said premises for any trade 
or business other than that of a poulterer and 
cheesemonger.” The assignee’s executrix and 
universal legatee agreed to let the premises 
for three years to a tenant who agreed to use 
them as a cheesemonger's and poulterer’s shop 
only. The tenant assigned his interest to B., 
who signed a memorandum indorsed on the 
agroement, agreeing to perform the covenants 
■contained therei]i. He subsequently used the 
premises as a grocer's shop, and for the sale of 
wines and spirits under an offi-licence. The shop 
ill fjuestioiL formed one of a row of shops which 
had belonged to H., and each of which was 
limited by covenant to a particular trade, and S. 
on selling some of the other shops had covenanted 
with the purchasers that the shop now" occupied 
by T>. should not be used for the purpose for 
which B. w"as now using it. 8. had subseiiueiitly 
-disposed of all his interest in the E. estate. He 

VOL. VIII. 


now brought an action against B. for an injunc- 
tion to restrain him from using the shop except 
as a cheesemonger’s and poulterer’s. The defen- 
dant contended that S. having parted with all 
his interest in the estate could not enforce the . 
covenant -.—Held, that, though the plaintiff had 
parted wdth his interest in the estate, he had still 
an interest in enforcing the covenant previously 
entered into with him as owmer, inasmuch as he 
had, by his subsequent covenants to the same 
effect, made himself liable to be sued by the 
purchasers of the other shops in case the cove- 
nant should be infringed, and the defendant 
having taken the premises with notice of the 
title of wffiich the restrictive covenant formed 
pa7d, the plain tiffi w^as accordingly entitled to 
the injunction he asked for. Spencer v. Bailey, 
69L. T. 179. 

^‘TTiiless adjoining House should be turned 
into Shop.”] — A lease of a house contained a 
covenant by the lessee to use the house as a pri- 
vate dwelling-house only, provided that if any 
of the adjoining houses of the lessor should be 
converted into a shop, the lessee might convert 
the demised premises to a similar use. One of the 
adjoining houses of the lessor was afteiAvards let 
to a photographer, w"ho exhibited photographs 
outside, and used the ground-floor room for the 
exhibition of photographs and the sale of album- 
cases and frames, tlie door being kept open by 
day, but no alteration was made in the building. 
8emble, that a conversion into a shop might be 
effected by user, w'ithoiit an,y^ structural altera- 
tions of the house, and that there had been such 
a user of the house for the sale of goods as to be 
a conversion into a shoi) within the meaning of 
the proviso. Wilkinson v. Boyers, 2 He G. J. k 8. 
62 ; 10 Jur. (N.s.) 162 ; 9 L. T. 696 ; 12 W. R. 284. 

Not to use Premises except as Post-office — 
■When broken.] — By a lease in 1852, premises 
were demised to the postmaster-general for 1,000 
years, at the rent of one shilling, and the post- 
master-general covenanted that he and his 
successors w"ould at nil times during the term use 
the premises as a post-office for the district, and 
w'ould not use the premises for aiiy other purpose. 
Ejectment having been brought on a proviso 
for re-entry for the breach of the covenant, on 
the ground that the excise duties and licences 
for dogs, men-servants, horses, <kc., had been 
received and granted on the premises by the 
]^)Ost-office clerks : — Held, that there had been no 
breach of the covenant. WadJiam v. Postmaster- 
General, 40 L. J., Q. B. 310 ; L. R. 6 Q. B. 644 ; 
24 L.T. 545 ; 19 W. R. 1082. 

Use of Premises otherwise than as Hotel.] — 

By agreement dated 1889, the plaiiititfs agreed 
to let to the defendant the dwelling-house and 
premises know"n as the P. Hotel, the lease to 
contain a covenant not to assign wdthout leave 
and a covenant not to carry on certain specified 
trades. The premise.s during the previous eighty 
years had sometimes been used as an hotel, some- 
times as sepai'ate tenements, and once as an 
asjdiim. The defendant entered into an agree- 
ment with the War Office to provide accommoda- 
tion for several noii-commissio7ied officers and 
their wives and families, and for this purpose 
made certain structural alterations by erecting 
w^>C)den partitions and cooking-stoves : — Held, 
that the tiefendaiit w"as not bound by the agree- 
ment to use the premises solely as an hotel, and 
that the acts of w"aste complained of w"ere either 
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meliorative or trivial. Canal Co. v. Suit by Reversioner of Freehold.]— A court of 

l/cMfwcp, 2 '.)L. R.. Ir. 131— C.A. eqirity will not, at the instance of a person having- 

/ ' a mere reversionary mterestan tne freehold, mter- 

Ifot to Affix any outward Mark or Skew of fere to restrain the breach of a covenant entered 
Business 1— The idaiiithf, who was lessee of a into by the tenant with the lessor against carry- 
liouso known as 15, C. Street, and 1, B. Street, ing on any business upon the demised premises, 
under .a lease which was about to expire, but unless special damage is_ shewn. Johnstone v. 
which he expected would be renewed, entered 2 Kay & J. 414 L. J., Gh. 46*./ , 2 Jin* 

into an agreement with D. to grant him a lease (K.s.) 780 ; 4 W. H. 417. 

of certain rooms on the ground floor of the bouse. In a case resting simply upon co en ant, it the 
The agreement provided that- the lease to be party seeking specific performance be entitled in 
STvanted should contain certain specified cove- possession, he has a right to the enjoyment of the 
nants, and all such other covenants and condi- property, modo et forma, according to his cove- 
tioTis as shall be contained in the lease about to nant ; but if he be entitled in remainder only, 
he foniited'’ to the plaintiff, “with such additions he must shew, that he has sustained some 
as Inay lie necessary and proper in an under- material damage by reason of the breach to- 
Icase.”' It was also" provided that on noupay- entitle him to relief of this nature. lb. 
nuiuT of rent or nonperformance of any of the Demise of land for 999 years, at a yearly rent 
rmreiunents therein contained on the part of the of BUG odd, and covenant by lessee not to carry 
tenant, it should be lawful for the plaintiff to on, or suffer to be carried on, in any building to- 
re-enter and eject all tenants and occupiers, and be erected on the premises, any of several noxious 
tliar situ liar ‘inovision should he inserted in the or objectionable trades and employments, “or 
lea^o idxnit to he granted to D. The renewed any other trade, business or employment what- 
lease was granted to the plaintiff, and contained soever,” but to use the premises solely for private 
a eovenauT by the h‘s<ee that he would not carry dwelling-houses. The lessor died, having devised! 
on upon tlie }>ictnise,- ccilain specified trades “or the premises to one for life, and to the plaintiffs 
any <»thcr ()poii, lUiisy or oflensive trade or busi- in remainder. The defendant, as sub-lessee, 
ness \vI.iat.soevcr,(>r (*011 vert the. sime into a shop, carried on uprai the premises a school for girls. 
oruHixnr iK.untit any outward mark or shew of A bill for an injimction, living the tenant for 
business ti> be affixed thereon.” It contained a life (who was not a |)laintiff), dismissed with 
proviso for re-entry by the lessors on nonpay- costs,uponthcgroiindthat,havingregardtothe 
nHa.ituirf^uit,oiMf the lessee shoiikl not “observe, circumstances that the plaintiffs were merely 
]n.*rform or keep all ami every the covenants and entitled in remainder, the relief prayed was too 
agreements” therein contained. Soon after D. nnnute, there being no case of waste, but only a, 
grantoil a lease of two of tlic rooms eomprised in possibility of the respectability of the neighbour- 
tiie agreement, with use of the door in C. Street, hood being in some measure affected ; and the 
ti'i lb, a tailor, lb thou put up in a wiiulow argument from acquiescence could not apply, 
looking into A. Street a wire blind on which, was, the jilaintiffs liaving no right of re-entry. Ib. 

“ !1. llrowne & Co., late Stoi'ey, Browne ck Co., Semble, if there had been any injury to the 
Kutrance, 15, Ciilhad Street” ; and on a rollei*- material of the house and premises, oi‘ if a grossly 
l.)lind, '• H. Browne k Co., 15, Clifford Street.” noxious trade had been carried on, the plaintiff' 
('.Hi the 1‘aiiings outside the entrance in C. Street, miglit be entitled to relief, altliough claiming in 
Ib put a brass plate, on sides of which was, remainder only, and not in possession. Ib. 

" 11. Ih-owne A Co., liite Storey, Browne A Co., 

tailors, from 157, New Bond Street” : — Held. that Whether Usual.] — Sec ante, col. 1089. 

the a-greement must be constnied as containing 

the covenant, in the lea, se nor to affix or permit to , . . . -n i m .a 

be amxal - am- mark „i' .-iivw luisi- Against Particular Trades. 

ne^s,” atid ttho the prov.iso for re-entry on non- How far Binding on Lessee’s Executors.] — 


b. Against Particular Trades. 

How far Binding on Lessee’s Executors. ]- 


performance or non-(th.s(‘rvanee of the covenant, s, On^ a covenant that (in consideration of a weeldy 
and tliat the blinds and braf»> {(lute Constituted a {)aymcnt to A. and his executors for a term 
breach of the covenant. Iluoift v. lJf/ri.s\ 4S L. .1., certain) A. shall not exercise a {larticular trade, 
Ch. 22J : B)Cii. Ib (M7 ; .”9 L. '1 . 591 ; 27 1\ .Ibfl.So. the executors of A. are not bound to abstain- 

By file writ and, -^rateiiient of claim the {Jaiiitiff from exercising it. Cook v. CaIon(ft,2 ^Y. Bl. 
claimed an injuiuHion, damages, ami to recover ; 3 Wils. 880. 
posse, ssion of the j > remises com {irised in the agree- 
ment. In the statement of claim he alleged How far Binding on Sub-lessee.] — A sub- 
that he ha«l “always been and is ready and lessee of a house, whose immediate lessor is bound 
willing to grant ” the lease to I). 'Fhe {jlaintiff by covenant not to carry on a particular trade, 
liad not, up to the rrhil (tf the action, granted a will be restrained from carrying on such trade, 
lease to D. : — Hel«L tiiat he liafl claimed incon- although he took his lease without notice of the- 
sistent relief, ainl iiad submitted to act on the covenant, at least unless it appears that he made 
agreement, and was therebire entitled to an careful inquiries at the time of taking his Icjise, 
injimction only nguinst Ijoth D. and B. and with- and learnt notliing which should have set him on 
out costs. Ib. furtliei' investigation. Ibirker v. Whyte, 1 H. A M. 

1G7 ; 82 L. J., Ch. 520 : 8 L. T. 440 : 11 W. R.. 

Enforcing — Affirmative and Negative 088. 

Covenants,] — In adjudic.-iting upon covenants in Wlicu'e a le.ssee ciwcnants not to cxerci.se a 

the naturti of restrictive covenants, wlume an particular trade oii-the {munises, and then makes 
affirmative covenant has a negative clement in an nmierloase without express notice of the- 
it, or where a covenant is }>artly affirmative <iud covenant, the imderlessee being {meiduded by 
partly iu‘ga(ive, the court will in a {U'oper case t lie agreement from the full investigation of the 
enforce the negativ«i portion of the covenant, title, the umlerlessee is bound liy the covenant, 
Clci/y V. Hindu, 59 G. .1,, Gh, 477 ; 44 Ch. D. 503 ; although it does not nm with the land. Clements- 
02 L. T. 502 ; 38 \\\ 11. 433 ; 55 J, 1\ 180—0. A. v. Welles, 11 Jur. (K.s.) 991 ; 14 W. R. 187. 
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In 1808, tlie dwelling-house No. 1, Merrion 
Square East, in the city of Dublin, “and also 
the coach-house and stable belonging thereto,” 
were demised for a term of years, the lessee 
covenanting to keep the premises in good repair, 
and so deliver them up at the end of the term. 
The coach-house and stable lay at the rear of the 
house, but were separated from it by other build- 
ings. There were no restrictive covenants in the 
lease, although the lessor was himself lessee of 
the premises as well as of the ground covered by 
the intervening buildings, under a lease of 1806, 
which contained covenants against using the 
front of any of the houses as a shop, and against 
that of a butcher, involving, at the option of the 
head landlord, forfeiture or an additional rent 
while the trade should be carried on. The lease 
of 1808 contained a reservation of all royalties to 
the head landlord, but made no direct reference 
to that of 1806. In 1875 the owner of the lessee’s 
interest in the lease of 1808 made a sub-lease of 
the coach-house and stable, authorising their 
conversion into a butcher’s shop. On their 
having been so converted, and their structure 
altered, the owner of the reversion upon the lease 
of 1808 filed a bill for an injunction, when the 
Master of the Kolls made a decree perpetually 
restraining tlie use of the altered premises as a 
butcher’s shop, although some of the intervening 
buildings which fronted the street had been used 
as shops, blit not as butchers’ sliops, for a number 
of years. The sub-lessee of 1875 having appealed : 
— Held, that the decision should be affirmed, 
with the addition to the decree of a clause pro- 
hibiting any of the trades specified in the lease 
of 1806 from being carried on upon the premises 
sub-demised to the owner. Maurusell v. Hort^ 
1 L. E. Ir. 88. 


An owner in fee of a house subject to a cove- 
nant not to use it for certain offensive trades, 
or any trade which might be deemed a public 
nuisance, or as a public-house for the sale of 
beer, without the consent of the original vendors, 
taking out an excise licence for the sale of beer 
not to be drunk on the premises, is not a breach 
of the covenant. Pease v. Coates, 12 Jur. (K.S.) 
684 ; 14 L. T. 886 ; 11 W. R. 1021. 

A lease contained a covenant by the lessee 
not to allow any house on the lancl demised to 
be used as a beer-shop. The lessee carried on 
the trade of a grocer in a house on the demised 
premises in partnership with his brother. The 
brother took out an excise licence to sell beer 
in the house by retail to be consumed off the 
premises ; and did so sell beer there Held, a 
breach of the covenant. St. Alhans {Bishop) v. 
Battershy, 47 L. J., Q. B. 571 ; 3 Q. B. D. 359 ; 
38 L. T. 685 ; 26 W. R. 678. • 

Whether Running with the land.] — 

The owner of a freehold house had entered into 
a covenant with the plaintiff, who was a previous 
owner, that the building should not be used as 
a beershop. The house -was afterwards let to a 
tenant from year to year without express notice 
of the covenant : — Held, that although the cove- 
nant might not at la’w run with the land, he was. 
bound bv it in equity. Wilson v. Bart, 35 L. J.,, 
Ch. 569 L. R. 1 oil. 463 ; 12 Jur. (N.S.) 460 
14 L. T. 499 ; 14 W. R. 748. 

A covenant by a purchaser of land not naming 
his assigns, that no building erected on the land 
shall be used as a beershop, does not run with 
the land. Ih. 

See also Fielder v. Slater, infra, and Jay v. 
Richardson, infra. 


Not to use House as Public-house or Beer- 
i shop.] — A lease contained a covenant that a 

house, to be built immediately adjoining the 
house ill which the lessor lived, should be built 
fit for a private family, under a penalty of lOZ. 
yearly additional rent, unless the lessor should 
convert his house to any public use : — Held, that 
this was a continuing covenant, and bound the 
lessee as well to keep as to build the house as a 
private dwelling-house, and was broken by his 
converting it into a public-house. Bray v. 
Fogarty, Ir. R. 4 Eq. 544 ; 18 W. R. 1151. 

Held, also, that the lOZ. a year additional rent 
W'as a penalty, and not liquidated damages, and 
that the lessor was not restricted to suing for the 
additional rent, but was entitled to an injunction 
to restrain the tenant’s converting the house into 
a public-house. II). 

Acquiescence.] — The lessee built another 

house, not adjoining the house of the lessor, on 
the plot of ground demised by the lease. The 
second house was converted into a public-house, 
with the assent of the lessor : — Held, that this 
was not such acquiescence in the breach of the 
covenant as to debar the lessor from relief in 
respect of the other house. 1 1). 

What amounts to a Breach of.] — A person 

who had entered iiito a covenant not to use a 
house ns a puljlic-house, tnvern or beer-house, 
opened a grocer’s shop there, at which he carried 
on the sale of beer to be drunk off the premises 
ns an ancillary business to his grocer's business : — 
Held, that this was no infringement of tlie cove- 
nant. Bolt v. Colly e7\ 50 L. J., Ch. 311 : 16 Ch. D. 
718 ; 44 L. T. 214 ; 29 W. R. 502 ; 45 J. P. 456. 


a 


“Retailer of Wine, Spirits or Beer.’’]^ — The 
lessee of a theatre bought an adjoining piece of 
ground, which was subject to a covenant, of 
which he had notice, that “ the trade of an inn- 
keeper, victualler, or retailer of wine, spirits or 
beer,” should not be carried on there. He erected 
on this piece of ground a building the object of 
which W'as to furnish convenient egress from the 
theatre ; but on each floor he set up a counter 
for selling wine, spirits and beer, which could!, 
not be approached directly from the outside, but 
at which any person wdio paid for admittance to 
the theatre when open for theatrical performancevS 
could purchase refreshments : — Held, that the 
lessee was carrying on the trade of a retailer of 
wine, spirits and beer, and must be restrained 
from doing so. Jones \. Bone (L. R. 9 Eq. 674} 
distinguished. BueMe v. Frederlohs, 44 Ch. D. 
244 ; 62 L. T. 884 ; 38 W. R. T42 ; 55 J. P. 165— 
C. A. See also Zetland' {Bari) v. Bislop, infra. 

Wine Business.] — Injunction granted to* 
restrain a breach of covenant against carrying 
on a wine business seem-ed by forfeiture of the 
lease and a penalty. Ba,rrett v. Blagrare, 5 Yes. 
555. 

Prohibition of Sale of Malt and Spirituous 
Liquors — Working Meffis Club — Supply of 
Liquors to Members.] — A club of working men 
were the lessees of premises the lease of which 
contained a covenant that they should not be 
j used for the sale of wines, malt or spirituous 
liquors. The rules provided for the purchase of 
liquor and its distribution at fixed, prices among 
the members by whom it was consumed upon 
the premises, the profits being tqiplied to the 
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,un,ose« of the club :-HeU, fa* this 

^va« not a sale ^vi.hm be — .g of the touBe'’theprenuBes for thepun.^ 

eoveuimt. llankm v. Hunt, 10 it. -■w. auction, does not preclude him from 

Not to use Premises as a f commLimvof ttidbre°aolV “^^7^ ' 

that carrying on a Imstue-sh Covenant by lessee not to permit sale by public 

the sale of tea ami coftco ui 'nfcUlarv auction on the demised premises not broken by 

but consisting also, as incidental 1“'^ We braurtion of gok and chattels on the 

thereto, of the sale of cups of tea ami o ’ ‘ ^ 1 ‘ j g" trustees under an assignment of the 
of such eatables as slices f f 'If f to mods and chattels, there being no evidence that 

cheese, rolls, eggs, sanduichts anil ^ .j-of the lessee knew of or permitted the sale. Iderntm 

be consumed on the prennses, ua> < ■ ^ jPorthi/rii. 39 h. J.. Q. B. 136 ; L. B. o Q- B. 

the covenant. BuMe 2SS- 22 L.^T. 33 ; 18 W. E. 579-Ex. Ch. 

(Jistingmishe(l.__J’(_fi 2to- f ^ Ladies’ Outatter — Overlapping Business,]— 

, i lSVlH] 1 Oil. * / : - Ia. 13w , • • - | ^ hosier in the ordinary course ot 

^ Not to allow Houses in Street to he used as hf “j ^ot^ibreaf o^a oovmLt mrt to 
Batiug-house. -y S"comiantod carrv on the business of a ladies’ outatter, even 

,1 term of twenty-one yearn, if tlie articles sold form a substantial part of the 

that he wouhl not during the t‘”™. *=* “ ', buSnes.i of blames’ outatter. Bidden v. Slate,- 

ill t lie same strait '■ ,■ , ” j-j p' 7 Eq. .523) distinguished. Stuarty.BitJlaclt, 

the business of an eatmg-houso. P f/'f U2 ; 13 Ch. D. 343 ; 62 L. T. 333 ; 

tiiat the covenant should he binding only o B , b. J , wi , 
and not on his heirs, adumnstrntors or assigns^. 38 W . E. — i b. a. 

Snlwc luently B. let the ndjomuig house toi ^ Conveyance of Pee-Breach hy 

twenty-one years to another P’-’*'-”";’, "' V' , hgggee of Purchaser.]— The plaintiff conveyed 
tiinited with him not tii carry on tliete .1 . E . j j f^g simple to the defendant and his 

luisiness withon, IVs licence. * ^ ^ J ‘ j to the use thal certain trades should not he 

vvas suliseijiieiit It assigned to K.. mid the . . ^ ^irried on upon the piremises. The defendant 

to (i, K. brought an action against B. and I ; “ , remises to a tenant who carried 

to retrain (i, from ’ .’ny ij on an eat.ng-Ws ■ trades. Upon a bill for 

on the premises compiised m Uk su 1 ^ I ; • jj,, Hold, to amount to a covenant 

and P. from d;!;:. ’pj Vro ,s ^ Im part 0! the defendant not to carry on the 

11:2.19 ..i;™ sirs]r:s2s,;^s^;r.2'"Si 

of nil oafiiiy-lioiise, ^ of till I ‘ a lessee is bound to inquire into, and is fixed 

i’Ti;. .y. ; ; i... -■nyt.'l yl '“’O. IQ isq .1 

H.. „ . 1 «»;;»-]- 1 TSi 

f! is no bivach ot eovenuiU not ; ^.,-,veiiant>)y A., his heirs, executors and admim^^ 

bn>iiie.s.s..ta wlK. esaIeorn4^ pilaintiff, his heirs and assigns, 

u ^qmR-er and tea-diNdei to ^Ui a ^ he and they would not use or occupy, or per- 

of sweetmeat in whieli a o^nteetuaie n a> Inippui occupied, the buildincr “ as an 

to , leal. V. Jfctroj.hta. Ly. 34 L. .1. mit ^ bc^ ^ 

"J*’ , V n;.: Ltrirc to tlu* use intent spirituous liquors or ale or beer.” In lSo< B. 

Ai.uuntto A and became tenant from year to year of the house, 

and purpOM- . ■ ^ carried nsiiu? and occupying it for the business of a 

o!- coiiteetionei should not at a . x <n'ocer. In 1SI.)2 A. demised the house and shop 

oil upon the premises giaiitet , ^ ‘ t\ventv~one years at a yearly rent ; the 

covenant by the grantee not to eariy on such a ' " ' ^ • y g^venlnt being ^covenant by B. 

trmte upon !^>e Preniiscs. v on^ “or occupation or 

2!) toav. 4 , .. I L qY,t,:,.;„ovtv to'a tenant nuisance shall be carried on or committed on the 
1 y. m, d I f i d said premises, and that the same shall be used as 

910 had ‘'’’“' “'‘“.yi 'O'x adwtllmg-houseandshoponly.” In 1866 B., as 

brcachc:- compl.i lad ol. a j . j tin, of a firm of London wine merchants, 

;rr, 7 ;',;iA,., .« — » i--. ™b;. ar.s ts 

his tmiant>. J (k evidence, that B. had no knowledge of the cove- 

Not to carry on Trade of a Butcher. 1— A nant in the original deed ;— Held, notwithstand- 

cu^nnt in 1 loii that tlic kwee sl.air not ing, that he was put upon inquiry, and was lixod 

cxcrciW the tradenf abutcher iil«iu the prein^s, with I ’Tuh^’iTi)^-'' l‘'r °7 Eq' 

is broken by his selling raw meat by retail, V ikw ’ R ls5 ’ L. K. / Lq. 

. 1 .. .a. .. 
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spirituous liquors,” did not prevent the sale of 
wine, but extended to the sale of spirituous 
liquors in bottle ; and injunction granted accord- 
ingly. It. 

Held, also, that the original grantor having 
filed a bill to restrain the lessee from breach of a 
restrictive covenant containecl in the original 
grant, the original grantee was not a necessary 
party to the suit. I h. ■ 

Covenant by Lessor not to allow Hotel within 
a certain Distance — Breach by Purchaser of 
part of the Estate.] — A purchaser in fee of a 
piece of land cannot, by the purchase of a lease 
* granted of the same land, avoid covenants which 

his vendor had taken from his tenants over a 
wide area, in . aid of covenants which he had 
entered into with third parties. Jay v. ItichariU 
son, 30 Beav. 563 ; 31 L. J., Ch. 398 ; 8 Jur. (n.S.) 
689 ; 6 L. T. 177 ; 10 W. B. 412. 

A. demised a plot of land for a term of forty 
years for the erection of an hotel, with a cove- 
nant that he, his heirs, or assigns, would not, 
during the terra, let any house, building, or 
land for the erection of an hotel or inn, or for 
the sale of ale or beer or spirits, within a 
quarter of a mile of the plot of land so leased. 

: A. demised another plot of land to S., who 

j covenanted that he would not allow any build- 

' ing to bo erected thereon to be used for the 

sale of beer, without the written authority of 
’ A., his heirs, or assigns. B., with notice of the 

; covenants, purchased the reversion in S.’s lot, 

j and afterwards bought up his lease. He after- 

I wards commenced building an hotel thereon. 

J Upon a bill by the owner of the hotel, a per- 

I petual injunction was granted, during the con- 

tinuance of his lease, to restrain B. from using the 
(i building as an hotel, or for the sale of beer. Ih. 

1 Hot to be engaged in a Trade within a given 

j District — Lending Money to Person trading 

J within District.] — A covenant not to be engaged 

in a specific trade “ or in any matter or thing 
whatsoe\^er in anywise relating thereto,” within 
a given district, does not prevent the covenantor 
from lending money to a person engaged in such 
trade within the limits, upon mortgage of his 
trade premises, although he may know that the 
mortgagor has no means of paying the debt 
except out of the profits of the business, lin'd 
V. Lalic, 1 H. k; M. 338. 

A mortgagor expressly charging the debt upon 
such profits would be a breach of covenant. Jh. 

ISemblc, that there is nothing in such a cove- 
nant to prevent the covenantor from buying any 
number of houses within the district, fitting 
them up and selling them for the purpose of the 
trade in question, provided he has no direct 
interest in the businesses carried on in them 
after such sales respectively. Ib. 


m 


Scots Law — Covenant in Pen Charter against 
Trade of Publican — Bight of Superior to enforce.] 

— A restriction in a feu charter, purporting to bind 
not only the original contracting feuar and his 
heirs, but also his assignee or any tenant or pos- 
sessor of the houses to be erected on the feu, and 
power to enforce or dispense with it, is given liot 
to the dispoiier or his heirs, but to the superior 
for the time being ; the restriction, unless repug- 
nant to the nature of the estate taken by the 
feuar or. to public policy, is a condition of the 
feu, and rims with the land against singular 
successors. In all cases of restrictive conditions 


in a feu charter, the superior must have power to 
enforce them, or to dispense with them according 
to his own will or not, whether the charter is so 
expressed or not, unless the benefit of them and 
the right to enforce them are communicated to 
other feuars- Tailors of Aberdeen v. Coutts (1 
Bob. App. Cas. 296), followed. Zetland {EavV) 
V. Hisloj), 7 App. Cas. 427— H. L. (Sc.) 

A restraint against carrying on the trade of a 
publican is as good in law, and as capable of 
running with the land, as a restraint against 
carrying on any other business ; and the fact 
that restrictions are placed by statute upon the 
freedom of that particular trade constitutes no 
reason why a private contract to prevent it 
from being carried on, without the consent of 
the superior, should be held invalid or contrar}^ 
to law. Jb. 

Feu rights of land in Grangemouth, a town of 
5,000 inhabitants, contained restrictions against 
retailing malt or spirituous liquors, or allowing 
the same to be sold or retailed within the build- 
ings erected on the feus without the superior’s 
permission. The superior sought an interdict to 
prohibit the defenders, the feuars, from continu- 
ing to sell any kind of malt or spirituous liquors, 
ckc., alleging that the whole of the town was 
built on ground held of him as superior ; that he 
was proprietor of certain houses in the heart of 
the town at a rental of 750Z. ; that he had still a 
large extent of ground in and adjacent to the 
town available for feuing, and that his mansion- 
house was within half a mile of the town ; and 
that these properties were damaged by the 
existence of so many public-houses. The defen- 
ders pleaded no interest to sue the action, 
aci|uiescence, and prescri])tive use. On the ques- 
tion of relevancy : — Held, first, that the restric- 
tions sou.ght to be inqiosed were not personal, or 
inconsistent with iiublic policy, nor repugnant to 
the pursuer’s estate, they relating to the use and 
employment of biiihlings erected on the land ; 
secondly, that the interest to sue the action was 
connected with patrimonial rights, and that the 
superior’s case, as shewn on the record, was 
snfiicient to entitle him to the relief which he 
prayed. Ih. 

field, also, that it was the plain intention of 
the contracting parties that the superior should 
determine, whether there arc to be public-houses 
upon any of the feus, and if so, their number and 
position, and accordingly the superior in granting 
lus licence to certain feuars to sell liquor was in 
no sense departing from or waiving the prohibi- 
tion. But it was a dilferent question in all or 
some of the cases, whether the pursuer might not 
be seeking to enforce the restrictions under cir- 
cumstances, or in a manner which ought tO' 
deprive him of the assistance of the court, there 
being facts averred, from which, if proved or 
admitted, it might be legally inferred, that suc- 
cessive superiors had so acquiesced in the feuar’s 
use of their premises for the sale of liquor that 
I the prohibition must be hold to have been 
unconditionally discharged. But the I’ecord 
leaving it open to the superior to adduce 
evidence which might give a different colour 
to these ’facts, the parties must procceil to })n)of 
before the questions of acquiescence and waiver 
and prescriptive use, could be decidcil. Ih. 

c. Against Offensive Trades. 

What a Breach of— Depositing Dangerous 
Substances.] — Using premises for depositing 
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Uu-ae .luimtities o£ luoifcr-matches, whereby^ the i for^n mjmiction 

avc renaero.! tor^trSn D. from carrying on the trade, and P. 


uroim^cs are reuucicn 

litiinsnval.ie against lire, is not a breach rf a 
covenant not to carry ou any noisome tn often 
sive tra.lc, the word “ dangerous not hem, in 
the covenant, iricliinfin v. Isaacs^ 4 li. . • 

Public House.]— T b a lease for years of a 

iBcssua‘^e and premises in a public street, tbe 
lessee covenanted that he, his executors, adminis- 
trators or assitms, should not permit or suffer any 
pemon or persons to inhabit the same, who 
should carry ou fliorein certain enumeiated 
trades or businesses, "or any ® 

iiusiuess that might be, or grow or lead to be, 
offensive, or any annoyance or distnrba,nce, to 
aiiv of the other tenants of the lessor. The 
l,.sW ^ranted an underlease of the premises 
(;uhicci: to the like covouant) to A who opened 
them as a public-hou.se. in the business of a 
licensed victualler, which was not one of the 
businesses eniimerateil in the covenant Held 
tiiat such ail act did not araoiint to /i bre^h of 
tlie coveiiatil . Jon cn V. Thome , ;! 1>. & h. lo-_. 1 

li. & n. 71 .' ; 1 L. ,1. (fi.s.) K. B. 200 ; io K. h. ah.. 

Lunatic Asylum.] — The converting of a 

dmiiised hmise into a lunatic asylum is not a 
lireaeh of a covenant not to " use or exercise any 
trade or business of Initcher, baker, slaughter- 
mnii melter of tallow, tallow-ehainllcr, tobacco- 
pipe maker, soap-boiler, or any other offenaye 
Snide. Doe d. irc//o eoU v. Jlied. -1 N. k M. 2s,o ; 
2 A.k H. 101 ; f 1-Jo K. B. 02. , 

In sucli a. cuvfiiant the worcis “tnule ami 

]in'>-iiie,'^s ’’ be tabeii to be used in difreiont 
.•senses and tlie binner must be confined P) a 
]ni>iiu‘ss eondiu-tfd by l.'iiying and seiiing. Ih. 


pssors nieii a u‘j-j tiuvi. ~ — o _ 

to restrain 1). from carrying on the trade, and I . 
from permitting it to be carried on, or under- 
Irtting without licence. Motion as to I. refused 
with costs, and no order made as to D., ^ho did 
not appear, v. 11 W. “b. c . 

How far Binding ou Sub-lessee.— -A lea.se con- 
tained a covenant by the lessee and his assigns 
“not to use, exercise, or carry on i^ioii the 
demised premises, or permit or sutter any 
part thereof to be occupied by - a^ny person 
who shall use, occupy, or carry on theiem any 
noisome or oftensive trade.” S. purchased an 
underlease of the premises with notice of the 
covenant in the original lease, and made '’■y ^ber 
sub-demise, containing a similar covenant, to M. 
M after being in occupation some months, bCj^an 
to’carry on an of eiisive business on the premises. 
In an action by the original 
ininiiction against both h. and M. Held, tlmt 
no iniunction ought to he granted against E., 
there’ being no evidence to show that E. hacl 
authorised ^ or sanctioned M. to occupy the 
premises to carry on therein an offensive business ; 
and that B. was not to be compelled by means ot 
an injunction to bring an action of ejectment 
asaiust M. The doctrine of Tulh v. 

Ph 774'), explained. Haywood v. Brunmicli 
BuiWiui Society (S Q. B. I), 

Jierni v. OUham (Awporation (29 Oh. D.^/oO), 
followed. Hall v. 

Oh. D. 74 ; ol L. T. 881 ; 8<:) W. R. 84 — C. A. 

Semble, that the words “shall not suffer or 
permit ” in a coveiiant of this kind ought not to 
be construed as ecpiivalent to “ shall hindw and 
prevent,” but rather as “ shall not authorise or 




Hospital. 1 'I'lie establhhment of a 

hospital for the treatment of outdoor [latients 
suiVerinur from hiM'a^es of the throat, nose, ear, 
^kin, ami eye, tisiuin. and other diseases, is a 
hreacii of a eoviujaut in a buikling lease against 
<^.‘irrvin‘i ou certain specitiod trades, or doing any 
act •* wiiieh shall or may be or grow to the an iioy- 
aiice, siuisaneo. gi'ievaiice, or <lamage^ of the 
h'^isor, his iieirs or a'^>igns, or tiie inlnibitants of 
(lie neighbouring or adjoining houses, and will 
be restraiueil by iiijunction. The covenant is 
not eonlined to the lessor and his oun sub- 
tenants, but would be broken by annoyance to 
(he inhabitants of neighbouring or adjoining 
liouses. TiHl-JIcattcy v. Bculiatn. 58 L. J., Ch. 88 ; 
40 Ph. 1>. 80 ; hd T>. T. 241 ; 87 W. E. 88 — C. A. 

In order to enforce such a covenant it is 
jujI necessary to show that actual damage or 
] pecuniary loss has been sustained. It is sufficient 
without proving actual risk of .infection that 
sensible people feel a reasonable apprehension of 
ri>k, ami inteiTerence with the pleasurable enjoy- 
ment of their houses for ordinary purposes, as 
distinguished fntm a mere fanciful feeling of 
<Iistas'te entertained by sensitive persons. Ih. 

Mock Auction.] — A. being in possession of 

a iiouse on the understanding that a lease would be 
granted, underlet to B., aiid B. underlet to 0. In 
the lease subsequently granted was a .covenaiit 
that neither T. nor I'ler executors, administra- 
tors, nor permitted assigns should permit any 
offensive trade to be carried on, nor underlet 
without licence. 1)., \vho Imd become tenant 
without tlie knowledge of T., subsequently to the 
•date of the lease carried on a mock auction, 


Construction of.] — The defendants were 
assignees of the lease of certain premises which 
Inn f been deniisetl by the plaintiffs for a term of 
veai's, the reddendum being as follows : yield- 
ing and paying a yeaiiy rent of 80^. by equal 
qiiarterlv i-iavnieiits ” on the usual quarter-days, 

“ and a like yearly rent of 25?. by like equal pay- 
ments in case aiij’’ of the trades, occujiations, oi 
things hereinafter covenanted not to be carried 
on or done upon the said premises shall be 
carried on or done.” The lessees, among other 
usual covenants, covenanted not to carry on 
upon the premises certain specified trades or 
businesses, nor any offensive, noisome, or noisy 
trade or business whatsoever, nor do nor suffer to 
be (lone anything w'hich might be or grow to the 
damage or aunoyance of the lessors. The lease 
contained a condition of re-entry if the said 
yeaiiy rent of 80?. or the said further rent of 25?., 
in case the same should become pajmble, were in 
arrear, or if and whenever tliere should be a 
breach of any of the covenants thereinbefore 
contained on the part of the lessees. The defen- 
dants having carried on upon the demised pre- 
mises a business within the terms of the above- 
mentioned covenant, the plaintiffs sued to recover 
the premises upon a forfeiture of the lease 
Held, that the lease could not be construed as 
meaning that the defendants were entitled to 
carry on tlie business in question upon payment 
of the additional rent mentioned in the redden- 
dum, and that tbe plaintiffs were entitled to 
re-enter under the condition for re-entry should 
they (dioose to exercise that option, instead of 
requiring the payment of the additional rent. 

V. JfctrojwVifan- Asylum Bistnct Mana~ 
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51 L. J., Q. B. 399 ; 9 Q. B. D. 404 ; 46 
L. T. 580 ; 30 W. E. 623 ; 46 J. P. 564— G. A. 

In construing a covenant not to carry on any 
■offensive trade or business on premises demised, ' 
mucli will depend on the situation of the pre- 
mises ; and in construing such a covenant it is 
particularly worthy of consideration, whether 
such trade as that complained of was carried on 
there at the time of the demise. GuUendge v. 
Munyard, 7 Car. & P. 129 ; 1 M. & Bob. 334. 

“Nuisance.”] — Harrison v. Good (L. E. 11 Eq. 
388), in limiting the term “nuisance” in a 
restrictive covenant to that which is a legal 
nuisance questioned. Tod-Heatley v. Benham^ 
58 L. J., Ch. 83 ; 40 Ch. D. 80 ; 60 L. T. 241 ; 37 
W. E. 38—0. A. 

Enforcing by Injunction.] — Per Bindley, 
L. J. : — Without deciding that the existence of an 
hospital is per se an annoyance, the apprehension 
of risk of infection entertained by reasonable 
men amounts to a breach of the extra protection 
intended to be given to the covenantee by the 
introduction into the covenant of the words 
“annoyance” and “grievance” in addition to 
■“ nuisance or damage.” II. 

d. Other Restrictions. 

To Buy all Beer, Wine or Spirits from Land- 
lord — How Satisfied.] — A covenant by the 
tenant of a public-liouse to purchase of his 
landlord all beer to be sold or consumed in or 
upon the premises is not broken by the tenant 
buying through an agent, without the knowledge 
of the landlord, beer made by the landlord. 
Edwwli V. Jlawlies^ or Edridqe v. Ilmoher, 50 
L. J., Ch. 577 ; 18 Ch. D. 199 ; 45 L. T. 168 ; 
29 W. E. 914. 

Implied Covenant on Part of Landlord,] 

— Semble, that where such a covenant is entered 
into by a tenant there is, in the absence of 
express stipulation, an implied obligation on the 
part of the landlord to sui:)ply the tenant with 
such kinds of beer as he requires, and if this 
obligation is not fulfilled, the tenant is at 
liberty to buy the beer which he requires else- 
where. Id. 

A covenant to take all beer consumed on 
premises is conditional on a proper supply of a 
marketable article. LuJter v. Dennis, 47 L. J.. 
Ch. 174 ; 7 Ch. D. 227 ; 37 L. T. 827 ; 26 W. E. 167. 

A contemporaneous counter-covenant to supply 
imports a condition precedent that it will be 
performed in lieu of the condition otherwise 
implied. Id. 

A continual breach of such condition amounts 
to a release of the covenant to take. Id. 

Binding on Assignee.] — A. and B. on a 

demise to them of the Sutton xirms covenanted 
to take from the landlord or his assigns all beer 
consumed in the Sutton Arms and also the 
Milton Arms (a public-house held by A. alone, of 
different landlords) ; — Held, that an assign from 
A. of the Milton Arras, who had notice, wms 
bound by the covenant. 1 h. 

And see also White v. Southend Hofei Co., infra. 

Enforcement by Assignee.] — In a lease 

of a })ublic-house hy brewers, therein described 
as the lessors, including in such terra “ assigns,” 
the lessee covenanted not to buy or sell on the 
premises any ale or stout other than such as 


should be bond fide purchased of the said lessors, 
or from them or either of them, either alone or 
jointly with any other j^erson or persons who 
might thereafter become a partner or partners 
with them or either of them, provide id they or 
he should at such time deal in or vend such 
liquors, and should be willing to supply the 
same of good quality and at a fair market price. 
The lessors sold the goodwill of their business 
and the reversion of the public-house to a brewer 
carrying on business at a neighbouring brewery, 
and expressly assigned to him the benefit of 
this covenant. In an action by the lessors and 
their assignee to restrain a breach of the cove- 
nant : — Held, that the covenant was assignable, 
and was not confined to persons carrying on 
business at the lessors’ brewery, and that the 
plaintiffs were entitled to an injunction. Doe 
d. CaZrert v. Beid (10 B, G. 849), distinguished, 
Semble, the covenant ran with the land, and 
could be sued upon by an assignee of the 
reversion. Clegq v. Hands, 59 L. J., Ch. 477 ; 
44 Ch. D. 60S ; 62 L. T. 502 ; 38 W. E. 433 ; 
55 J. P. ISO — C. A. 

A covenant by the lessee of an hotel with the 
lessor, his heirs and assigns, not to sell or permit 
to be sold upon the demised premises during the 
term any wuiies or spirits other than shall have 
been supplied by or through the lessor (a wine 
and spirit merchant), or his successors or assigns, 
is a covenant touching the land, it runs with the 
land, and is binding on the assigns of the lessee, 
although assigns were not named in the cove- 
nant. The principles laid down in Tatem v. 
Chaplin (2 H. Bl. 133), Clegg v. Hands (59 L. J., 
Ch. 477 ; 44 Ch. B. 503), and Fleetioood v. Hull 
(58 B. J., Q. B. 841 ; 23 Q. B. D. 35), applied. 
White V. Southend Hotel Co., 66 B. J., Ch. 387 ; 
[1897] 1 Ch. 767 ; 76 B. T. 273 ; 45 W. E. 434— 
C. A. 

— Severance of Ownership of Reversion and 
of Lessor’s Business.] — The fact that the owner- 
ship of the reversion to the demised property 
has become severed from the ownership of the 
business of the lessor does not prevent the lessor 
or his representatives from enforcing such a 
covenant. Id. 

Abatement of Rent on Observance of 

Covenant.] — The assigns of the lessee, if they 
comply with the covenant and purchase their 
wunes and spirits from the successors in business 
of the lessor, will be entitled to the benefit of a 
proviso for abatement of rent contained in the 
lease to which the lessee was entitled on his 
observance of the covenant. Id. 

The lease of a public-house contained a cove- 
nant that the lessee and his assigns would, during 
the term, purchase all beer required for the 
business from the lessors, a proviso for re-entry 
or nonpayment of rent, or nonperformance of 
the covenants, and a provision for reduction of 
the rent so long as the lessee should purchase 
beer from the lessors : — Held, that the covenant 
to purchase beer was an absolute one, and that 
the lessee had not the alternative of dealing 
wuth a rival brewer and paying the unreduced 
rent. IIa)iburgY.Cundy,6SlLt.^^.l66. 

Covenant not to do anything whereby 
Licence “maybe Eorfeited.” ]— The lessee of a 
public-house covenanted not to “ do or suffer to 
be done on the premises any act whereby the 
licences necessary for using the said premises as 
an inn, tavern, or public-house may be forfeited 









i 
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or the renewal thereof withhel<L” He was time, bequeathed if ^ 

twice couTicted of oSeiices as such teimiit, and (subject as to the If ter, to the payment ot his 
the convictions were indorsed on his licence, debts), to ^^teesfoivB for 
He assifuied his lease, and a subsequent occu- limitations over. A. died before the time expired, 
imnt of the premises obtained a renewal of the leaving the covenant imperformf m part 
licence that he had committed a breach Held, that his general personal estate was liable 

of the covenant. Bamann v. Powei:i, 60 L. J., to the performance of the covenant. ManlitM v. 
Q. B. 628 : 65 L. T. 250 : 56 J. IM50. /iidtory, 5 Sim. 196. 

The lessee of an inn covenanted to use and ^ ^ ^ 

keep it open as an inn dmlng the term, and not To New Build.]— A\heie a man m a buildin^ 

to do any act whereby the licences might become lease covenants to new l3mld the brick messuages 
y : . y 4-„ A.-, fUn Tphii IrTncr some and reDairiiisr 


in junction restraining him from discontmuing neither is the pifing down am rebuilding me 
to use and ke6p open the premises as an inn, and fore and back fronts a rebuildiiig AAf hm the 
from doing anv act whereby the licences might covenant : upon such a covenant the lessors are 
l>eeomc forfeited, or bo refiikH. But the injiinc- entitled to a specific performance, bed secus of 
tion was afterwards dissolved, the court having a covenant to repair. In this case, however, the 
no iurhdiction to restrain a person from dis- court, instead of decreeing a specific pel toimance, 
cnntiniiinc to use premises as an inn, which left it to a jury to ascertain the damages 
was the same in elfeet as ordering him to keep sustained, and (lirected an ^^ssue aecorclingly. 
an inn; ami no intention Viaving been shown Jjondo/i City v. Ah.s7i, 8 Atk. ;>12 ; 1 \es. 12. 
on the ]»art uf the <lefendant to violate the ^ ^ -r . 

iie-ativc part of the covenant. Hooper v. To build Houses of Particular Style.]— Iiijunc- 
li'rodriek 11 Sim. 47 : 9 L. J., Cii. 8*21. tion to restrain the breach of a covenant that 

See also Fleefirnod v. IfoU, 58 L. J.. Q. B. 841 ; buildings shall be erected upon a general plan 
28 (y B. I). 85 ; 6<t b. 790: 87 \V. K. 714 ; 54 refused, the covenantee having acquiesced in a 
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partial deviation from the plan and not having 
made immediate ap[)lication to the court. Bojjer 
V. Willlaou', Turn, A 11. 18 : 28 E. R. 169. 

11. As TO Building-. landlord who relaxes in favour of some of 

a. By Lessee. tenants, a covenant entered into for the 

beneht of all, is not entitled to an injunction to 
Not to erect Buildings — Hoardings.] — The resti'ain the other tenants from infringing that 
erect it. n uf wot 'den i uia id ings for the purpose of eovemint. Ih. 

{idvert isemeut fas!.enc<l to tiie dfinised ]iremises Eijuity will execute a eoveiiant that lessee’s 
eonr^riturt'S a breach ttf a cttvenarit not to “erect erection* shall correspond with adjoining houses, 
or make any other huihling, oiyorection, on any Frnnldyn 7V/c/o .5 ]\la(ld. 469. 
jta.rt ('tf thed'emiseti premises.'* Poroeh v. (rUhnui^ lly indentui'e, a messiuige and outbuildings 

i bab. A Jk lot. ill the city of l.oiulon wei’c demised by the |)lain- 

_ m IT 1 c... ^ -1 'in tiff to the defendants, for the puriiose of being 

Erection of Tre is-work screen. - he emetoil on the 

ereetkiii lit ;i unoileii rK'lli-.-v\.iik .'I'leeii nliuh 1 .' i k'lise oontainod a covenant that the 

siiMiintial. anil iiilcinlcil lo I’vi'iiiaiicnr, 1,^1 , woulil. within four years. "robuUd 

ln-each..talc,sec.i.vvciaa,tni.ri,i,^^^^ , he site of the messuage in a substantial, 

on tile i.cini^eil iiremi.-e-. oi an\ pai ifU'o aiir j manner, a new house ami premises, 

other bmliltn.ff wltat.socyer e.x.v|,t a > e'-le or and dealers’ oouutins- 

gy,i-’oh;- c-i'''." m V f -hr li-'U^es, ami sale-rooms” :-Helil. first, that the 

i I' Yt" -'.->]% ■ » ‘ (.ovtj-jiant (lid not involve any obligation to erect 

riie new lioime in the same manner and in the 

A screen ot tins kmn tnterlere, wi U he access 1 

ot light to n ueishbonrm.g house let by the les.sor j- ^ q,_ 

0 nnotner tenar. ami irresiieetiye efi such inter- j ^ ^ ^ jq 

lerence U was held to be a breac i ot a eovenant jf jj ,,5,1 

not to (0 anvHiing which niidit ]>e an annoyance .... ii i i a i • j.i 

, 4 4- V 71 1 * si 1 h 4 cation would have lieen I’ebutted m tlie case 

to anv tenant ot the kwu\ on the Lumintl that a , 4.. 4. 4. • , 11 i. A 

, „ 1 , , . 1 4-1 , 1: . bctoretheeourt.ina.smuchasthecovenantstipu- 

roa^ionable iiersoii, having regard to the ordinurv i 4. i 4.1 , i i . 1 i \ 

use of siieh house for |, durable enjoyinenf. new house and ,, remises 

would beannoved bv it. ro,J.TImtk,, xMun, ?. I’,"’!"’;'!' bu.ldinjc 


would beannovedbv it. r.ul-UoatUii v. 1’“' I"”- mu ouuuo.g 

/ianu ii uA\‘ s, . f; i n was not apiuied. Jo. 

^ ‘ ‘ PP lease contained an agreement that such 

To Erect Buildings— Whether Bunning with windows and lights in the netv house and 

the Land.]— AW’ ante, col. 1098. premises as n{.*cupied the site of ancient lights. 

were to be considered as and sliould have all the 
To Build within Specified Period.]— A builder rights of ancient lights: — Held, that this was 
agreed to take some land on a Iniilding lease, and merely an agreement between the })arties amount- 
lo erect houses witliin a s}>eeitied period, the ing to an engagement by the lessees that, so far 
landowner making him an advance ; there w.as a as they wore eoncerned, and so far as they were 
<‘Iaiis<* of forfeiture, in defauir of their being owners of the adjoining ])roperly, the lights of 
completed within the time: — Relief against a tlie windows of the new* house* which "should 
forfeiture was refused to the builder, it apjiearing occupy the site of ancient lights should liave the 
tliat the lundow'uer had fully performed his ])art oharucler of ancient lights : and that the extent of 
of the eontmet. Frofi v. (roUtvnld,2i Beav. 812. the covenant must be limited to such rights and 
A. having a leasehold estate, ou which he had such estate and interest as tlie landlords them- 
covenunted to erect buildings within a certain selves might possess in the adjoining land. Ih, 
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The lease also contained a provision that certain 
entrances from the demised niessuage and the 
yard in its rear into an adjoining court and gate- 
way, and the right of carriage-way in respect of the 
messuage through such court, should be preserved : 
—Held, that the covenant must be construed 
with reference to the right of way, and the user 
of the right of way which had existed as far 
back as could be traced by evidence in respect of 
the demised premises. Ib. 


To ’build Wall.]— Agreement for a lease, with 
a covenant that the lessee should build a wall 
roand the land. A lease was executed by the 
lessor, but not by the lessee, which did not con- 
tain the covenant to build ; — Held, after the 
death of the lessee, that a suit could not be 
maintained against his administrator having 
assets for a specific performance of the original 
agreement. Bhme v. PremlmjaU^ 13 Ir. Ch. B. 
373. 


I Land let for specified Purpose — Erections in- 

consistent therewith — Injunction,] — An agree- 
I ment between A. and B. provided that “Whereas 

the said A. is minded to provide a suitable resi- 
dence and holding for the Boman Catholic 
officiating clergyman at and upon A.’s estate at 
L., and for that purpose to grant and let unto B. 
in trust for that purpose ’’ certain lamls at L. at 
a yearly rent, “to hold for and during such time 
and at all times hereafter, as there shall be and 
remain stationed at and upon the said hereby 
gi'anted and demised lancls and premises an 
officiating Boman Catholic clergyman at the 
chapel of L. duly appointed, ” &c. A clergyman 
in oecu])ation of the land under this agreement 
placed upon it twenty movable huts which were 
' occupied by tenants who had been evicted from 

their holdings upon A.’s estate : — Held, that the 
agreement was to grant and let for the specified 
I pur}:)Ose only ; that the erection and maintenance 

of the lints constituted a user for a purpose other 

I than that specified, and was a breach of the 
a.greement which could be restrained by injunc- 
tion. Kekoe v. Lausdowne (JAr?v/?^hs‘), 32 L. J., 
P. C. 97 : [1893] A. C. 451 ; 1 B. 294 ; 57 J. P. 
708— H. L. (Ir.) 

Specified Humber of Houses of specified 
Value.] — A lessee of land covenanted to build 
ij thereon two houses, with the approbation and 

J under the inspection of the lessor’s surveyor, and 

i to expend in such building 400^. 'With the 

^ surveyor’s approbation he built five houses on 

, the land, no two of which were worth so much 

^ as 400/., though all together were worth much 

more Held, that the covenant was substantially 
performed, and that there was no objection, on 
the ground of the deviation from its terms, under 
the circumstances, to the lessor’s title. IIuvw v. 
Bentley, 21 L. J., Oh. 760 : 16 Jur. 1109. 

To make Area — Implied Obligation to keep 
open.] — An owner of a manor demised lands, 
part of the manor, for a long term, with a 
covenant to build houses thereon, and to make 
an area round such houses. The houses were 
built and an. area made, according to the terms 
of the lease. The lessee subsequently sub- 
demised one of the houses, by an instrument 
which did not recite, or refer to, the oi'iginal 
lease, or contain any eovenaiit respecting the 
area, but did contain a covenant to do suit 
and service at the courts of the manor. The sub- 
lessee, more than twenty years before the com- 
rnuncement of the suit, built over a portion of 
the area, and subsequently assigned his sub-lease 
to the defendant ; — Held, that the covenant to 
make an area imposed a continuing obligation 
to keep the area open, Ile.rbcH v. Maelean, 12 
Ir. Ch. B. 84. 

Keid, also, that the covenant to do service in 
the manor courts was sufficient to have put the 
sub-lessee and his assignee on inquiry, and that 
the assignee was bound to cany out the teims of 
the original lease. iZ». 




Liability of Mortgagee of Building Lease.] — 

Mortgagee of a bnilding lease, where the les>see 
died insolvent, was decreed to build on the 
ground, and not to quit the lease, though content 
to lose his money. Anon,, 2 P’reem. 253. 

Scots Law — ^Eestrictious in Eeu Contract- 
Enforcement by Feuars of Adjoining Plots.] — 

It is settled by a series of decisions in the law 
of Scotland that where it appears that the 
restrictions in a feu contract are entered into for 
the benefit of other feus, either already existing, 
or to be created by the superior thereafter, the 
restrictions may be enforced by each co-feuar as 
far as his interest is concerned. But the fact of 
several feuars of neighbouriug plots of building 
land in the same street holding from a common 
superior does not, by itself, entitle one of those 
feuars to claim the benefit of restrictions con- 
tained in the feu contract of another, unless 
some mutuality and community of rights and 
obligations is otherwise established between 
them, which can only be done by express sti[)ii- 
iations in their respective contracts with the 
superior, or by reasonable implication from refer- 
ence in both contracts to a common plan or 
scheme of building, or by mutual agreement 
between the feuars themselves. Hidoj} v. Levhie, 
6 App. Cas. 560 — H. L. (Sc.) 

A.’s author was a party to a feu contract of a 
piece of land upon which a house was already 
built, and he was takeii bound not to build any 
other buildings on the said piece of land except 
offices. The adjoining pieces of land were feued 
oft, some being taken not to build and others 
having that right. It was not indicated in A.’s 
feu that the restrictions were imposed for the 
benefit of the co-feuars, beyond the facts that the 
feus were all given out nearly at the same time ; 
that some of the conditions inserted in the feus 
are similar to each other ; and that the houses 
being built in a square, produce a considerable 
degree of uniformity. Ik and G., proprietcu's of 
a neighbouring feu, sought to prevent A. building 
a carriage show-room on the ground intervening 
between his house and the street of the square, 
and raised an interdict with the “ consent and 
concurrence ” of ttic superior ; there was no con- 
descendence or pleas in law for the superior : — 
Held (1), that the restrictive conditions as to 
building in A.’s feu contract were not in any 
sense jus qumsitum tertio : and (2), that the 
superior was not a party complainant in the 
aciion for own separate interest ; and therefore 
B. and C. being strangers to A.’s contract, A. 
ought to have 'been assoilsied from the action. 
lb. 

b. By Lessor or on Severance of Land. 

Hot to build on Adjoining Land.] — Injunction 
granted to restrain the commissioiici's of wood.s 
iVom building on part of the site of Carlton 
Balace, in violation of one of the terms of an 


m 




\ 


I 


i 

i 

i 



LANDLOED AND TmKST— Covenants. 








-aLM-(<eiueut entered into by them \yitb the plain- apj 
rids tVa’ a bnikliiig lease of an adloining part ot noi 

the site. Mtiyihin v, IIuMmon^ 4 Bim. Lb tia 

An act of parliament empowered the com- roi 
missioners of woods and forests to make certain de 
new streets according to a particular plan therein m 
referred to, and to lease and enter into agreement no 
for leasing the grounds in the lines of the new lei 

streets, tnder this power leases were granted of th 

two plots of afromid upon which the lessees ta 
erected two particular houses in the line of one es 
of the new streets. Each of the leases described oh 
the iilot of gronnd which it demised, as being le^ 
rm the north side of a new street then forming hi 
there, called.” h&c., ‘‘ and as fronting towards the ii< 
smith OIL the said new street.” The plan referred m 
to ill the act of parliament exhibited an open ot 
space in front of the sites of these houses, but b( 
that' plan was not inentioned in either ot the oi 
If'ises. The intended streets were completed, d( 
and the space in front of the houses was left tl 
<»pen. 'Fhe commissioners of woods and forests, (L 
and the ]>aviiig committee of the parish, after- ti 
wards gti VC permission to certain persons to erect ti 
an equestrian statue in the open space, and those t: 
pcrscfiis proceeded to place it upon a part of that n 
<p(‘n space*, hut without interfering with the line (: 
of tlie carriage way of the new street in which 1 
the Uousi^s stootl. The lessees of the houses 
tli**rmipon tiled a bill to restrain the erection of s 
the statue, alleging, that upon the treaty for the i ^ 
Icasc.s. the lessees were shewn the plan of the | 
iiiteiidetl new street, and |>arts adjacent, by J 
which it apiieared that tlie space in ciuestioii was ( 
to he «[uite o|)en and free from all olistructions, 1 
and that, it was u|)on tlie treaty rejiresented and i 
slated, that opiiosite 1 he two houses a free passage. 
Would be left of certain dimensions, wlilch would j J 
j)t; contracted by tlie erection of the statue : tliey 1 i 
a, bo ailegetl that the ]U'oposi*d erection would 
diminish the value of their property, and be a ' 
jnihiic and a }>rivate nuisance Held, that these 
cireiimstances ditl not entitle the lessees to an 
injunction to icstrain the crecti(»n ttf the statue. 
Sq'dirp V. ('ampbelL 1 Myi. <S: 0. 4.)'.) ; 0 L. J., 
€h. 41. 

nerni'-e <»f a ]>Iot of irroinul. particularly dc- 
scribed in the map drawn in the margin of the 
lease, with a covenant by the lessee to build and 
keep in repair, and a covenant by the lessor that 
Hie h>see should enjoy vistas through the adjoin- 
ing trees as on the lua]), on which two points 
were marked A. niul B.. with a note that between 
those jHiints a vista wais to he maintained, the 
trees in it not to exceed a height of fourteen feet. 

A hcilge and a space of five feet on other lantls of 
the lessor a<ljaeeiit to the boundary (»f the demised 
laixis were marked on the iiia[), with a note: 
“This hedge to be maintained by the grantor ;” 
which note was not signed fu' incorporated 
by a reference in the lease. The lessor subse- 
(piently deniised the adjacent laiul to C., who cut 
<lowii the liedge ainl erected a w'allbetAveen it and 
the boiiinlary. The lessee tiled an injunction to 
restrain C. from (le.stroying the hedge, and from 
erecting the wall or any building inconsistent 
with the liedge being maintained for the benefit 
anti adv’nntagt' of the lands demised : — Held, that 
the ctuirt woiiM not decree the specific perform- 
anc(> of such a covenant, as being too vague, 
and in the nature of a covenant to repair. Arm- 
itfrpiuj V, (hiniemnj., 15 Ir. Cli. B. K48. 

The tlefeiidant held two] dots of building land, 
B. and C., under a lease wiiich contained a cove- 
nant. to build the houses not less than thirty feet i 


apart the effect of which was to secure to the 
houses oil plot B. a sea view over plot C. H 
haviim entered into a treaty with the defendant 
for an underlease of B., made inquiries of the 
defendant as to what could be built on the land 
in front. The defendant re];)lied that he could 
not build on C. closer than thirty feet, as his 
lease did not allow it. H., after having inspected 
the original lease, took an underlease of B., con- 
taining a covenant by the defendant that he. Ins 
executors, administrators and assigns, W'ould 
observe the lessee's covenants in the original 
lease. The defendant afterwards surrendered 
his lease to the ground landlord, took a iiew^ lease 
not containing the old restrictions, and com- 
menced building on C. in a w^ay which wouki 
obstruct the sea view from the houses on L. 
belonging to the plaintiff, who w^as the assignee 
of H. Held, that the rights of H. under the 
defendant’s covenant to observe the covenants in 
the original lease, were not affected by the defen- 
dant’s surrender of that lease, and that the plain- 
. tiff was on that ground entitled to an injunction 
; to restrain the (iefendant from building in con- 
‘ traveiition of those covenants. Piggottr. Strut- 

■ ton. 1 De G. F. & J. B3 ; 29 L. J., Ch. 1 ; 6 Jur. 

S (N.s.) 129 ; 1 L. T. in ; 8 W. K. 18. Affirming 
I 1 Johns. 841. 

^ Held, also, that even if, by reason of the 
f surrender, the covenant was gone, the plaintiff 
3 wars entitled to an injunction on equitable 
e j grounds, for that what the defendant had said to 
f H. amounted to a representation that the defen- 
s dant could not, during the term of his lease, 
build otherwise than in a particular way, which 
(i re})rescritation lie was bound to make good. Jl), 
(‘. The l)iiildii.ig lease contained a covenant by 
d lessor to pei’form all the covenants contained in 
y I the original lease Held, that this w\as limited 
d i in its oi’ierations to tlie period during which the 
a I original lease was subsisting unsurrendered. Ih, 


Erecting Wall instead of Houses. ]— Land w^as 
sold, .sul»ject to a covenant entered into with a 
neiffhboiiring landowner, that “ no buildings, 
exce])t dwelling-houses ’ to front a certain road, 
siiould be built tliercon. The ])iirchaser threw 
the land into his garden, and inclosed it by 
erecting thereon, along the side of the road, 
a wall 8 ft. G in. high for the greater part, but 
carried up in one part to the height of 11 ft. 6 in., 
for the pur])ose of forming the back of vineries 
and a greenhouse. In a suit for an injunction 
to restrain the w’all from continniiig Held, 
that tlie boundary garden wall 8 ft. G in. high 
was no breach of covenant, but the raising it for 
the puv|)Ose of the vineries was ; but no sub- 
stantial in jury being caused, the court awarded 
ilamages instead of" granting an injunction in 
respect of the breach. Poivea v. Law, 89 L. J., 
Ch. 488 : L. II. 9 Eq. 686 ; 22 L. T. 267 ; 18 
W. R. 640. 

Erecting Stable instead of Houses.]— -A cove- 
nant to the effect that private houses only, of a 
certain minimum value, are to be built op certain 
plots of land, is not broken by the erection on 
one of them of a stable with a bedroom over it, 
of such dimensions and in such a position that 
it would still be possible to build a house of the 
stipulated value upon the plot. Bussell Y, Bu,her, 
18 \V^. R. 1021. 

Covenant to erect Mill— Pleading.] — ^A., who 
was lessee of a farm, covenanted with B., his 
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J lessor, to convey and carrj^ all such materials as 

should at any time during the continuance of 
< the term, be required in erecting a certain 

thrashing mill, which mill B. covenanted with 
I ■ A. to erect during the continuance of the term 

I for the use of A. and the occupier of an adjoining 

farm. B. pleaded first, tliat within a reasonable 
time from the date of the deed, and during the 
continuance of the term, he began to provide the 
i necessary materials for erecting the mill; and 

I ' whilst it was in progress, A. desired him not to 

f • erect it until he should be requested by A. ; and 

; lastly, a plea of leave and licence during the 

j term. Upon special demurrer it was held that 

both these pleas were insufficient. Cordwent v. 

8 Taunt. 596 ; 2 Moore, 660 ; 20 R. R. 

578. 

12. As TO Timbee and Trees. 

Who has Property in.] — The general property 
in trees, or that which is likelj^ to become timber, 
is in the landlord ; and the general property in 
bushes or trees, not timber, is in the tenant ; and 
the landlord cannot maintain trespass against a 
stranger for cutting bushes and thorns growing 
in a hedge, although cut improperly, if afterwards 
assented to by the tenant. Berriman v. Peaeoeli^ 
2 M. k Hcott, 52f ; 9 Bing. 38-1 ; 2 L. J., C. P. 
23. 

The landlord of a tenant from year to year, 
although there is no reservation of the timber on 
the premises, may support an action against a 
third person for carrying it away after it has 
been cut down. Ward v. Aiulrewfi^ 2 Chit. 
636. 

A farmer who raises young fruit trees on the 
demised lands for filling up the lessee’s orchards 
S is not entitled to sell them. WyndJuini v. B 

4 Taunt. 316 ; 13 R. R. 607. 

Otherwise of a nurseryman by trade. Ih. 

I Where a tenant from year to year is a nursery- 

' man and market gardener, and plants trees for 

carrying on his business in both these trades, he 
may, at the determination of his tenancy, remove 
the young trees planted in the way of his business 
as a nurseryman, which were planted there for 
sale, but not those which he uses as a market 
gardener. Wardall v. Unher, 3 Scott (N.R.) 508 ; 
10 L. J., C. P. 316 ; 5 Jur. 802. 

And should any of the growing trees planted 
with the former object be left in the ground, so 
as to become fruit-bearing trees, it is then a 
question for the jury, in what character they 
were at the time of their asportation ; whether 
they were saleable in the course of the business of 
the outgoing tenant as a nurseryman, or whether 
they belonged to the landlord, and the taking of 
them away constituted a trespass. Ih. 

Where no custom is alleged of a tenant's power 
to cut down timber, it must he taken according 
to the common daw, by which he has no power 
•over it. JEdicards v. Ilmtlier^ Sel. Ch. Ca. 3. 

Covenant not to cut, remove, or destroy.] — 

A covenant in an indenture of lease for twenty- 
one years from Michaelmas, that the tenant 
should not during the term cut down any of the 
coppice of less than ten years’ growth, or at any 
unseasonable time of the year, but the landlord 
agreeing to pay to the tenant at the end of the 
term the value “of all such growth of coppice as 
should be tlien standing and growing,” was held, 
according to its grammatical construction (un- 
controlled by any other part of the instrument 


shewing a different intent), to bind the landlord, | 

to whom the words of the covenant were to be ] 

attributed, to pay the tenant for the value of all j 

the coppice of less than ten years’ growth left j 

standing on the demised premises at the end of ! 

the term, though no special consideration ap- i 

peared on the face of the deed for the landlord’s : 

agreeing to make a compensation to the tenant ] 

for the value of such part of the coppice as the | 

tenant was not entitled to cut. Bore y. Pares, I 

13 East, SO. ; 

A covenant in a lease to deliver up at the end | 

of the term all the trees standing in an orchard ; 

at the time of the demise, “reasonable use and i 

wear only excepted,” is not broken by removing f 

trees decayed and past bearing from a part of the 
orchai'd which was too crowded. Doe d. Jones v. 

Crouch, 2 Camp. 449. 

A covenant not to remove or grub up trees is 
broken by removing trees from one part of the 
premises to another ; and so it is by taking away .1 

the trees, even if the lessee plants a greater quan- 
tity than he takes away, unless those taken away j 

were dead. Boe d. Wether ell Y.BircU) 

195 . ' ; 

A lease was granted of a farm and tenement, 'ij 

and the quarries of paving and tile-stone in and | 

upon the premises, with liberty and power to 
open and work the quarries, subject to a rent, 1 

excepting the quarries, and to the payment of a 
royalty for the stone obtained. Out of this 
demise was reserved and excepted “all timber 
trees likely to become timber, saplings, and all ?! 

other woovl and underwood wdiich then were, or s 

which should at any time thei'eafter be standing, i 

growing, and being on the premises, and all mines J 

or minerals which should thereafter be opened J 

and found and the lease contained a covenant I 

not “ to commit any waste, spoil, or destruction, 'I 

by cutting down, lopping, or topping any timber '| 

trees, or trees likely to become timber, saplings, ' ^ 

or any other wood or underwood,” and a power i 

of re-entry for non-payment of rent, or if the 1 

lessee should commit any waste, spoil, or destruc- \ 

tion by any of the ways or means aforesaid, and I 

should not perform and keep the covenants 1 

contained in the lease. Assignees of the term : 

having cut down and grubbed up saplings, wood 
and underwood for the necessary purposes of ; 

working a quarry on the premises : — Held, that •! 

the effect of the covenant was that the tenant j 

should not so cut any of the trees excepted, so J 

that such cutting should amount to the excess of 
the right which it was intended that he should 
exercise, and therefore that cutting them in a ' 

manner necessary to a reasonable exercise of the 
power to get the stone was no breach of the jj 

covenant. Doe d. Rogers v. Price, S C. B. 894 ; (i 

19 L. J., C. B. 121. ' I 

Licence to cut — Lessor having Option to I; 

purchase.] — Under a liberty in a lease for the 
lessee to cut down and dispose of all timber and I 

coppice, where there was also a proviso to give I 

notice, in writing, to the lessor of the lessee’s ' 

intention that the formei: might have the option I 

of })urchasing, a lessee gave a bomt fide notice, I 

and the lessor disclaimed any intention, of pur- [ 

chasing : — Held,, that the lessee might afterwards ] 

proceed to cut down the whole, ’without giving a ; 

fresh notice, at such seasons as suited liis . con- , 

ven ience even though the lessor had iii the mean- 
time parted with his interest to another. Good-' i 

titled. Luasmore Y.SavUle, 16 East, 87 ; 14 R. R. | 

305, 
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To pay for Trees planted by 1 to ww^bctwenXndlord and tenant when the 

nani bv the lessor to pay tor nil trees Plante I II. 

by the lessee does not ™"y'{ "gelw “bf P 19S'- The mere cutting of a hedge in such a manner 
Y. (Whrrfion,^ Chit. 4^2 , 1 btlw. A. i. > waste; but 

4 Dougl. a.")!. crnibbiiig up 

. , „ allowing the germins tD be destToyed by t^^^ 

Covenant by Lessor to provide Timber tor or" cutting them so unseasonably or 

Eepairs.l-^Coveuant to deliver timbers (growing ’ edy as that they will not grow apni and 

on the premises) sufficient for the repairs theieo^ . ^.^pi^oe Avhat has been cut, is waste. Ib. 
averment, that there was timber growing on the ^ 

preniises ^llfficieut for the repairs, but deteiidant Exception of Trees.]— If trees are excepted 

had not delivcreil it. idea, that there was not i demise, waste cannot be committed by 

timber growing on the premises sufficient and down ; and, therefore, ejectment 

proper for the repairs. Semble, that thexovenant brought as for waste coinmltted in or 

iiKnnt that the timber should be sufficient m ^Pe demised premises. Goodiiglit (L 2 eters 

qiialitv as well as quantity, and that the plea ^ t 8 piast, 190. 

wa'^ crood (not having been demurred to) without exception of “ all trees, woods, coppicn 

^tatiu- tiuit there was not timber sufficient tor oTonnds, of what kind or growth soever, ’ 

aiiv part of the repairs. Snell ‘ apple trees are not excepted. M'yndJum v. Way, 

24i» : 4 Kic C.741 ; 4 I.. J. (o.S.) K. h, 44. 4 Taunt. HIO ; 13 II. K. 607. 

A l,.ssor di'visotl laiul by deed, excepting ail exception in a lease of lands in Dorsetslnre 

timbi'r, timlier trees, ami other trees, buslies and trees and other trees, but not the 


thorns, ot)ie,r than smdi bushes ana thorns as 
slmnlO be m-cessavy for the repair of the tencos ; 
the Imsee imvenanted to keei* the tences in re- 
iiaimiuriinr the term, timliiig all material, except 
tliat Tim ieSM*r diould timl rougli wood for such 


of “ all timber trees and other trees, but not the 
annual fruit thereof,” does not include _ apple 
f'Ces. Fyullen v. Ftnlng, 8 D. &; II. 657 ; 5 
!!. .«c C. 812 : 1 L. J. (O.S.) K. B. 314. 

Where trees are excepted iii a lease, the land 


Ji.jit nwiui., ^ . . vv lierc I aiu v.. . ...... , 

tliat Tim iiSM*r siiould tind, rougii wood tor such ^viiich tliev grow is necessarily excepted also ; 
ivpnir.s. if growing upon the jircmises ; and tlie pp^^^j^.p^eiitly, if the tenant cuts do\vn the trees, 
lt*s,^tir covenanted, during the term, to provide landloni may maintain trespass for breaking* 
tlie h-sce sutUcimit rough timber stakes and and cutting downi th 

inidics. if growing on the premises, tor doing such 2 Selw. N. P. 1287. 

ivpairN Meld, tliat the provision as to buslies ^ ^lemise “ reserving all wood and underwood, 
and thorns necessary for repairs was not an p^^d tiniber trees, stant^^^ 

exi'eption out of tlie exception; but that an tlie (leiniscil premises, or at any time 

bushes and tlinrus lyere exee|)Ted out ot t ,3 stand m* grow thereon, with full 

the* demi>e, whetln r p.art of t he tences or not, or libertv of ingress and egress to take ami 

I w.f.( bir v(‘o:iii‘s or not ; ;nid that * _ . 1 .*' n-, ftiA nvmpv of 


wiit'tlier neee^'^:lry for reiiairs or not ; ;nid that 
<ni tile Trial of a t fact it m against w-rongdoors, for 
cut ting some of tlie Ivushes ami Thorns, a tliree- 
tion by the indev. that, if tiiey were cut by tlimn, 
the laiidlopi wa^ entitle,! p» a verdict, was right, 
withonr previ,)U''ly onttijiL' any ,|m‘<tit>n tti the 
jurv whether the hndit'<. w'ere jiart of tlie 
i’enee, or were mM.M>';ary fnr I'epairs. Jenney \\ 
Yb'ae/.', 6 <J. b. 1 X<wv Sess. (’a^. 82:) : Ml 
fi. d.. l>. 11. 376 : 8 Jur. 7s2 — bx. Cli. 

Tree delivered as House-bote, j — The bailiff 


liv-o -o 

carrv tuvav' tlie same," secures to the owner or 
the iidieritatiee the benefit ot such trees as weie 
upon the premi>.es at tlie time of the demise. 
(I'dliraij V. Jlai‘ei\ We.^t, -167 ; < Cl. ck; 1 . 379. ^ 
by a‘ lea>eof a. tenement, descrilied as contain- 
ing nineteen aeres, ^'‘lve iind except all timbei 
tree.^. w'oods. underwoods, A:(l, six acres of the 
-oil wliicii.at tlie time the lease, were covered 
with iZTowing w'oods, are not excepted, but pass 
to the lessee. J-jt'f/b v. J/eald, 1 b. ‘k Ad. 622 ; 9 
i I.. J. (o.S.) tv. b.'98. 

j xV parol demise of land reserved to the land- 


Tree deliverect as iiouse-Dore.j— j my uanui . parol demise or inna reserved 10 lue xami- 

of a manor assigned tn a seiwant in x\.[)ril. pur- j ”[ill the hedges, trees, tliorn-bushcs, fences 

suant to the terms of a lease, a tree for home- j •\vith lop and Top”: — Held, that such reservation 
I . 41,.. ill .liilv. and the 1 . I no n te fnitcw the land for the 


MiaUI M) tUL- M.-IUJ.-' ''J tt .. 

bote : Mm bailiff was disc] larged in duly, and the 
tenant cut down the tree in October : — Meld, a 
snfiieieiit delivery, and tliat the tenant was 
eiitirled to fell the tree in October. Conrfenay 
V. Fiahee, 4 bing. ; 5 L. d. (o.s.) C. P. 4 : 29 
]!. U. 4S7. 


with lop and top :~Held. that sucii reservanon 
operated as a licence to enter the land for the 
]inrpose of cutting and carrying away the Jrrees. 
Jlririff V. liihani, 7 Ex. 77 *, 21 L. J., Ex. 35. 


V. Fhher, 4 P)ing. 3 ; 5 L. d. (o.s.) C. P. 4 : 29 I Remedies for Injuries.]— If a lessor, during 
]J. U. 4 S 7 . the term, cuts down trees growing upon tlie 

demised premises, which are fit only for firewood. 

Cutting When Waste.] — It is not w.asto in a ami the lessee takes them aw'ay, trespass will not 

lcs>ee t«» ent down trees and timber, unless tliey lie again.st the lessee, tit the suit cithen 
arc tdanted for the ornament or shelter of the le.ssor or his vendee. Chapman v. 2atcn, 
liouse, or perform some important function, such H. k 11. 651. S. C.. nom. ( ha nnon x. Patch, ,> 
as supiiorting a bank or the like, and providetl B. k C. 897 ; 4 L. J. (O.S.) K. L. 316. 
abe, tliat he cuts them so as not to dc.stroy the A lessor during the term cut down some oak 
fnaaninative or reproductive poSver of the stools, pollards growing upon the demised piennsts. 
Trees, even of the kinds that may become timber wdiicli were unfit for timber Held, that a.s a 
bv attaining a tri’owth of twenfr vears, may, if tenant for life or years would have been entitled 
under that^igcV be cut bv a lessee, })rovided to tliem if they had been blown down, and was 
thev are cut "seasonably, that is. according to entitled to the usufruct of them during the term, 
what has been tlone either with the same trees, the le.ssoe could nor. by wrongfully severing them, 
if springing from old st(to]s, or other trees in the acquire any right to them, and conseiiuently that 
saimi place or Mic sameiufighbourhood, on former lie or his vendee could not maintain trespas.-. 
tK’casions. Jhnin v. Fripnu 7 Ir, Ik, Eq, 143. against the tenant for taking them. Ih.^ 

'J'he prhiciple that tlie cutting of saplings or A tenant for a term of years cannot maintain 
young timber unfit to be felled is, under certain trespass dc bonis asportatis for timber cut down 
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on the demised premises. Ecans v. Emm. 2 
Gamp. 491 ; 11 E. K. 777. 

In an action of waste for cutting timber, the 
defendant cannot give in evidence, even in miti- 
gation of damages, that the timber was cut for 
the purpose of necessary repairs, or that, turning 
out to be unfit for that purpose, it was exchanged 
by the lessor’s consent for other timber, which i 
was applied to the repairs. Sknniiym y. Koi^ton., 

7 Bing. 640 ; 5 M. & P. 645 ; 9 L. J. (o.S.) C. P. 185. 

Action by Executor.] — An executor is 

entitled to sue a lessee of his testator on a cove- 
nant not to fell, stub up, lop, or top timber trees, 
excepted out of the demise, such breach having 
been committed in the lifetime of the testator. 
llaymmid v. Fitch, 2 C. M. & R. 588 ; 5 Tyr. 985 ; 
5 L. J., Ex. 45. ‘ 

Injunction against Landlord — Consent 

to Tenant’s Plan of Improvement.] — Injunction 
to restrain the landlord from cutting ornamental 
trees on a lawn during the term, upon his con- 
duct amounting to a consent to the tenant’s plan 
of improvement, laying out the lawn, &c. Send- 
ing a surveyor to mark out trees is a sufficient 
ground for an injunction. Jackson v. Cator, 5 
Yes. 688. 

13. Relating to Game — See Game. 

14. To PAY Rent — See ante, H. 

15. Foe Renewal — See ante, E. 4. 


16. Othee Covenants. 
a. Express. 

That Trains should stop at Station.]— In a 

lease by a railway company of their refreshment- 
rooms at Swindon, the company covenanted with 
the lessee that all trains carrying passengers, not 
being goods trains, or tinins to be sent express, or 
for special jmrposes, and except trains not under 
the control of the company, which should pass 
the Swindon station either up or down, should, 
save in case of emergency or unusual delay 
arising from accidents, stop there for refreshment 
of passengers for a reasonable period of about 
ten. minutes, and. that as far as the company 
could influence the same, trains not under their 
control should be induced to stop for the like 
purpose. The postmaster-general, having in the 
exercise of his power required that trains carrying 
mails should not stop at Swindon more than five 
minutes : — Held, first, that those trains were not 
as regards stopping under the control of the 
company ; and secondly, that the company was 
not by their covenant prohibited from carrying 
passengers bv such trains. Phillips y, G.W\ Hu., 
41 L. J., Gh.''614 ; L. R. 7 Ch. 409 ; 26 L. T. 157 ; 
20 W. R. 562. 

To leave Stock.] — Decree against lessee of 
alum works to prevent a breach of covenant, to 
leave stock of a certain amount at the expiration 
of lease. Ward y. Biiclmigham. (Duke), cited 
10 Yes. 161. 

To raise CMua Clay and make Merckantable,] 

—A lease of china clay granted to the lessees 
licence to '*<iig, work, and searcli for china 
clay,” . . . and “to raise and , . . wash, cleanse, 
prepare, and make merchantable and fit for sale, 


and to dispose of the same and to exercise the 
powers ” granted b 3 " the lease, subject to the rent 
and roj^alties therebv’’ reserved; and the lessees, 
covenanted to work for china da}- in the most 
proper and elective manner, and with a reason- 
able number of able-bodied men kept employed 
on the works at all reasonable and usual working 
time so that the china clay might be raised and 
made merchantable as speedilv- as possible. There 
was a proviso for forfeiture and re-entry on failure 
in the pierformance of the covenants. For some 
months no fresh clay was got, but onlj^ the old 
stock was worked. Jessel, M.R., having refused 
to restrain the lessors from having possession, on 
the ground of forfeiture for breach of covenant i 
— Held, on appeal, that the refusal was right. 
Kinsman v. Jackson, 42 L. T. 558 ; 28 W. R. 601 
— C.A.' 

To get Clay,] — -A covenant in a lease binding 
the lessee to “ get the demise<l clay to the fullest 
practicable extent consistent with the means of 
sale of bricks and tiles to be made therefrom,” 
does not bind the lessee to go on working at a 
loss, even though a means of sale (at an unre- 
raunerative rate) might have been found for 
bricks made out of the demised clajo Neicton v. 
Xoek, 43 L. T. 197. 

Fences — Enforcing Performance by Mandatory 
Injunction.] — Where the lessee of a brickfield, 
contrary to the covenants in his lease, caused the 
fall of one of the fences bounding tlie field by 
excavating tlie clay from under it : — Hehl, that 
a inandatoiy injunction iii a negative form 
should be granted to compel the restoration of 
the fence to its former condition. Ih. 

To make Road — Power to alter Roadway 
for particular Purpose.] — ^A lease contained a 
covenant bj^ tlie lessors to make a road, and 
[lower was reserved to the lessors to alter the 
roadwa.y for a particular purpose, provided they 
made another. Grantees of the lessors proposing 
to alter the roadway : — Held, that though the 
particular purpose specified in the covenant 
might not be their real motive, yet if they 
chose for its sake to do the particular act 
mentioned in the covenant, the lessee had no 
right to prevent their altering the roadwEiy 
accordingly. Butt v. Imperial OasJight Co., 
15 W. Rr92. 

Power to take land for a particular purpose 
under a covenant is distinguishable from the 
same power under an act of parliament. Xh, 

By Lessor to make Street witMn One Year — 
Breach, whether continuing.]— Lauds described 
as bounded by a proposed new street were 
demised in 1872 to a lessee, whose interest 
became vested in the plaintiff in 1888. By the 
lease the lessor covenanted to make the new 
street within one year from the date thereof. 
The lessor died in 1878. The timstees of his will 
and his executor assigned his interest in the 
lease to the defendants. The street not having 
been constructed, the plaintiff sued the defen- 
dants in 1892 for breach of the covenant to 
make the street within one year : — Held, that 
the covenant was broken once for all when the 
jmar had elapsed, and long before the plaintiff’s 
title accrued, and that therefore tlie plainjtiff was 
not entitled to recover. Morris v. Ke^medy, 
[1896] 2 Ir. R. 247— C. A. 
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Covenant in Lease of Chapel that no one 
should officiate hut Kegular Clergyman.]-ihe 

nlaiutiffs -n'cre the ownere of a 
chapd, anil in 1801 gi'anted a lease ot the chapel 
to one B., containing a covenant hy the lessee 
not to •* permit or suffer any clergyman or peraon 
to officiate ill the said chapel, or perfomi public 
divine service therein, hut such as wan e a 
regular clergyman of the Church ot Engknc. 

Tiie lease was afterwards assigned to the deten- 
<lauts G. and F., who allowed D. to preach and 
peiforiii divine service in the chapel. D- was a 
kergvman of the Church of England \vho had 
been ■' inhibited by the bishop from perfmmrng 
divine service within the diocese m which the 
chapel was situated. The vicar of the parish 
hail not consented to the performance hy it. ot 
service within the chapel : — Held, that “ regular 
cleruvinan'’ meant a person who could olhciate 
in t he chapel without being guilty of irregularitv , 
and that, as it was irregular of D. to 
iireach in deliance of the inhibition and without 
the vicar's consent, D. was not a regular clergy- 
man. and must he restrained by injunction tram 
cent inning to officiate. Fimndling Ilosjntal v. 
(iamif. 47 L. T. 230— C.xV. 

To use Opera House only for Operas, and 
improve for that purpose— Kon-user, whether a 
Breach.";— A lease of the Opera House contained 
a covenant bv the lessee, tliat he would not con- 
vert the f,ame to any other use than for perform- 
ine: operas, but would use his utmost endeavours 
to impiwe the same for that use and purpose 
Held, that the covenant was not broken by tlie 
lch'^i*e not opening the theatre for two seasons, 
and tliat it ought to bo limited to keeping the 
hou^e itself properly decorated and improved, 
with >(,‘<.‘11017 and ail appeinnuents necessary to 
an oj)t‘va house, and not that a lessee sliould^ be 
hiUjnd. at a loss, to kee]) it open lor theatiicail 
jH.‘rforrnanees. ( 'f’uft v. Luniley^ tJ H. L. Cas. to 2 : 
27 L. J., Q. B. 321 ; 4 Jur. 1H)3 ; tl W. B. ^23. 

To employ Particular Person to draw Assign- 
ments and Underleases — Assignment of Under- 
lease.]— A lease granted by the warden and 
coimnonalty of the Mercers’ Company contained 
a covenant that on the assignment of the lease or 
tile grant of any underlease thereunder, the clerlv 
to tile company should be erajiloyed or a tine of 
5/. be paid. The purchaser from an under-lcs.see 
of his underlease raised the objection that the 
assignment should be prepared by the clerk to 
the Mercers’ Company or the penalty paid 
Held, that the objection was untenable as the 
covenant did not apply to the assignment of^ an 
underlease. Collett v. Yonny^ 33 IV. 11. 543. 
Cp. Haywood v. Silher, 30 Ch. D. 404 : 54 L. T. 
108; 34 W. R. 114— C. A. 

To employ Porter to perform certain Buties — 
Specific Performance.] — The defendants demised 
to the plaintiff a residential flat, the lease con- 
lain ing a covenant by the lessors to appoint a 
resident ])orter who should act as the servant of 
the tenants, ami be constaritiy in attendance, 
either in' himstdf or, in his temporary absence, 
by Slime tnistwcu'ihy assistant. The defendants 
appidnted as portin' a man who s|)ent a large part 
of Ids time elsew'here in ]ierfonning other duties, 
and did not. provide an eliieient assistant Held, 
that this \vas not a contract of which the court 
would decree specific performance, and that 
the plaintiff must be left to his remedy in 


.hamages. v. MnM 

Cliam hen Asmeiutum, 62 L. J., Ch. 2t)i , 
i Ch. 116; 2 R. 156 ; 67 L. T. 820 ; 41 W. R. 
146— C. a! 

To pay for Damage done in working Mines— 
Enforcement — Parties.] — Lease of lands is 
oranted, reserving mines, &c., and a powei of 
working them, lessor paying for clamages done, 
which inines were leased to B. On bill for per- 
formance of covenants against representauves ot 
lessor, B. need not be party. Greea v. Poole, o 
Bro.P. C. 504. 


Covenant violating Restrictions of Prior 
Settlement.]— Equity will not decree specific 
execution of a covenant in a lease violating the 
restrictions of a prior settlement, of which the 
lessee had notice. Crafford v. Oliver, 1 Ridgw . 

P. C. 315, 

Licence to take Ice from Canal.]— A canal 
company, in consideration of the lessee s expen- 
diture on certain ice-houses on the banks of the 
canal, granted a lease thereof, with licence to 
take ice from a part of the canal : Held, that 
the licence was not exclusive, but that it was 
a grant of sufficient ice to enable the lessee to 
fill the ice-houses ; and that, so long as the 
lessee was nl:)le and willing to take this quantity 
of ice, the lesso,rs could not derogate from^theii 
grant by subsequent licences which would inter- 
fere with it. Xeielry v. .Harrison, 1 John. & .H. 
31)3; 4 L. T. 397;' 9 W. R. 849. Affirmed, 4 
L. 424. 

To keep Trespassers off Plantation.] — A 

dwelling-liouse, with grounds and ornamental 
water, 'were demised, together with the control 
of a plantation (which was on the opposite side 
of Tlie ornamental water, and belonged to the , 
lessor, but was not demised to the lessee), for 
tlie purpose of preventing trespassers thereon, 
but so as not to interfere with the persons 
emploved by the lessor, bis heirs or assigns. 
The lease referred to a plan on which the 
plantation w'as represented Held, that on 
the constriiction of the lease, as explained by the 
plan, the lessor was not at liberty, during the 
term, to destro}^ the plantation ; and an injunc- 
tion was granted to restrain him from so doing. 
XiehoU'on v. Pose, 4 De (4. & J. 10. 

Impossibility of Performance.] — The defen- 
dants agreed to let certain gardens and music- 
hall to the plaintiffs on four specified days to 
come, for the purpose of giving a series of 
concerts, at and for a specified rent for each of 
the days. The defendants were to provide a band 
of music and certain entertainments, and ^ to 
issue advertisements of the entertainments.^ The 
plaintiffs were to pay lOOZ. in the evening of 
each of the days, to receive and take all the 
money paid by persons entering the gardens, 
and to provid'e the necessary artistes for the 
entertainments. After the agreement was entered 
into, and before the day arrived for the first 
concert, tlie music-hall was accidentally destroyed 
by fire : — Held, that as the existence of the liall 
was uc'ccssary for tlie performance of tlyj ciui.- 
tract, the defendants were excused from lialiility 
ill .respect of its non-performance, and that 
no action would lie against them. Taylor v. 
Caldwell, 3 B. A, S. 826 ; 32 L. J., Q. B. 161; 
8L, T. 356; 11^.14.726. 
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EjBfect of Kotice to Treat.] — A lessee is not 
freed from his covenants by a notice to treat, 
served by a railway company until the actual 
assignment of his interest. Mills Y.Mist London 
Union, 42 L. J., C. P. 46 ; L. P. 8 C. P. 79 ; 
27 L. T, 5,57 ; 21 W. E. 142. 

Contract of Indemnity — Snh-Tenant — Cove- 
nants in Original Lease.] — The contract of a 
sub-tenant to perform the covenants of the head 
lease is a contract of indemnity. The plaintiff 
let certain premises to the defendant by a lease, 
which contained a covenant to repair. The 
defendant underlet the premises to H., by an 
agreement made “subject in all respects to the 
terms of the existing lease and the covenants and 
stipulations contained therein.” The plaintiff 
sued the defendant for breaches of the covenant 
to repair ; and notice of the plaintiff’s claim was 
given by the defendant to H., who was subse- 
quently made a third party under Ord. XVI. 
r. 18. The two cases were tried separately by an 
official referee, who reported that 54Z. 2.s\ 6^. was 
due in each case as damages for non-repair. 
Judgment was given for the plaintiff for that 
sum against the defendant, who, in his pleadings, 
claimed from the third party the amount of the 
judgment and the costs of defending that action : 
— Held (per Brett, L.J,, and Cotton, L.J.), that 
the defendant could recover these costs from the 
third party as damages, since the agreement 
between them amounted to an implied contract 
to indemnify him against such costs. Hornby 
V. Cardwell, .51 L. J., Q. B. 89 ; 8 Q. B. D. 329 ; 
45 L. T. 781 ; 30 W. E. 263— C. A. 

Insertion of Pursuant to Agreement.]— 

ante, D. 7 (qoIs. 791 et seq.). 

b. Implied. 

That Property fit for Purpose for which it is 
Let,] — On a demise of land, or the vesture of 
land (as the eatage of a field), for a specific term 
at a certain rent, there is no implied obligation 
on the part of the lessor that it shall be fit for 
the purpose for which it is taken. Sutton v. 
Temple, 12 M. & W, 52 ; 13 L. J., Ex. 17. 

Therefore, where A. agreed in writing to take 
the eatage of twenty-four acres of land from B, 
for seven months, at a rent of 40/.., and stocked 
the land with beasts, several of which died a few 
days afterwards from the effects of a poisonous 
substance which had accidentally been spread 
over the field without B.’s knowledge : — Held, 
that A. was not entitled, therefore, to throw up 
the land, but continued liable for the whole rent. 
Ih. 


Keates v. Cadogan (^EarV), 10 C, B. 591 ; 20L. .J., 
C. P. 76 ; 15 Jur. 428. 

Not to use Adjoining Property so as to Injure 
Tenant’s Goods.] — A landlord who lets part of 
his property for the purpose of ai)articular trade,, 
is not to be taken as having entered into an 
implied contract precluding him from a reason- 
able and ordinary use of the remainder, on the 
ground that such use injures a particular class of 
his tenant’s goods, it not having been known to 
him at the letting, and not being a matter of 
common knowledge that that particular class of 
goods was liable to be so injured, nor is such user 
by the landlord a breach of his covenant for quiet 
enjoyment. Robinson v. KilreH, 58 L. J., Ch, 
392 ; 41 Ch. D. 88 ; 61 L. T. 60 ; 37 W. K. 545— 
C. A. 

To procure Laud. ] — lease of a colliery con- 
tained an implied covenant on the part of the 
lessor to procure land by compulsory powers, in 
order to enable the lessees to make a railway to- 
a neighbouring canal, without which they had 
no access to any available market. The lessor 
did not procure the land, but brought an action 
against the lessees for rent. The lessees, acting 
under the advice of their solicitor, paid the rent, 
and subsecpiently proceeded to arbitration under- 
a clause in the agreement, and an award was 
made in their favour. The lessor having com- 
menced a second action for rent, the lessees, 
applied to the Court of Chancery for an injunc- 
tion to restrain the action ; for specific perform- 
ance of the agreement to provide the land ; for a 
declaration that the award was binding, and for 
a rectification of the lease if necessary Held, 
that the colliery being valueless without the 
land, and the provision of the latter being the 
basis of the agreement, the documents did not 
carry out the intention ; that the whole matter 
was a failure, and the parties, as far as possible, 
must be put back in their original positions. 
Acraman v. Price, 24 L. T. 487 ; 19 W. E, 364. 

That no Weeds grow on Farm.] — There is no- 
implied warranty on the part of a lessor who 
lets land for agricultural purposes, that no noxious 
plants are growing on the demised premises. 
Ershine v. Adeane, 42 L. J., Ch. 835 ; L. E. 8- 
Ch. 756 ; 29 L. T. 234 ; 21 W. E. 802. 

Letting Furnished Apartments.] — In an agree- 
ment to let a furnished house there is an implied 
condition that the house shall be fit for occupa- 
tion at the time at which the tenancy is to begin, 
and if the condition is not fulfilled the lessee is. 
entitled thereupon to rescind the contract. TFi/- 
son V. Finch Hatton, 46 L. J., Ex. 489 ; 2 Ex. D. 


There is no contract, still less a condition, 
whereby a lease would be void, implied by law 
on a demise of ascertained real property only, 
that it is fit for the purpose for which it was let. 
Hart Y.. Wmdsor, 12 M. & W. 68 ; 13 L. J., Ex, 
129 ; 8 Jur. 1.50. 

Where an intended lessor of a particular house 
knows that the house is in a i-uinous state, and 
dangerous to occupy, and that its condition is 
unknown to the inteiuled lessee, and that the 
intended lessee takes it for the [iurposeof residing 
in it, he is not bound to disclose the state of the 
house to the intended lessee, unless he knows 
that the intended lessee is influenced by his 
belief of the soundness of the house in agreeing 
to take it, or unless the conduct of the lessor 
amounts to a deceit practised upon the lessee. 



336 ; 36 L. T. 473 ; 25 AV. E. 537. 

The defendant agreed to rent the plaintiff’s, 
furnished house for three months from the 7th of 
May, but having at the beginning of the intended 
tenancy discovered that the house was unfit for 
habitation, owing to defective drainage, lie- 
refused to occupy it. The plaintiff repaired the 
drains, and on the 26th of May tendered the 
house in a wholesome condition to the defendant, 
who refused to occupy or to pay any rent. The '* 
plaintiff having sued for the rent and for use and 
occupation: — Held, that the state of the house 
at the beginning of the intended tenancy entitled 
the defendant to rescind the contract, and that 
he was not liable for the rent or for use and 
occupation. Ib, See cols. 1281 ct 

seq. 
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To burn. Lime,] — WlierB u lessee covenanted 
that ho would, at all times and seasons of burning 
lime, supply the lessor and his tenants with bme 
at a stipulated for the improvemei^ of 

their laiuls and repair of their houses Held, 
that this was also an implied covenant that le 
would bin*n lime at all such seasons : ami that it ^ 
was not a good defence to plead that there \\a& 
no lime bm'nc<l on the premises out of winch the 
lessor could be supplied. Shrewahi^y (Earl) v. 
Goidd. 2 B. vV: Aid. 487 ; 21 B. R. 367, 

Licence to Remove fixtures,]— An underlease 
-of a uurscrv ground contained an express cove- 
nant by the under-lessee to deliver up all land- 
lord's hxtnrcs thereon at the end of the term 
Held that a representation and covenant by the 
’^o'antors of the underlease that the nnder-lessee 
should be at liberty without liindrauce from any 
one to reiiKU'e trade fixtm’es during the terra, 
•md that the grantors had not entered into cove- 
nants inconsistent with such right, could not be 
implied. Porter v. Drew. 49 L. J., C. fj ’ 
T) C. 1‘. L>. H3 ; 42 L, T. HI ; 28 AV. 11. b*2 ; 44 
l. h. 267. 

To raise Certain Amount of Coal or Clay in 
«ach Year.]— A dedaratiom aUegefl, that the 
]thiiutill‘, l-H'i tig lessee of a coal-mine, imdeiict his 


To pay Fine over and above Rent.] — A cove- 
nant by a lessee, his heirs and assigns, to pay a 
fine of 40L upon the expiration of a term of sixty- 
one years, docs not amoniit to a leservatioii obli- 
gatory upon the tenant in possession, to pay the 
fine over and above the rent reserved. Inehifiiihi 
V. Burmll, 3 Ridgw. P. C. 376. 


interest in tlie same to the defemlant, who cove 
minted to raise and work 13.000 tons of coal m 
.each year, and pay at the rate of Hd. per ton 
rovaltv for the same, or|)ay that amount, namely, 
433/ ti.v as fixed rent, wliether the coals should 
he wrought or not, ami also ID/, for each ton over 
and above that (piantity, to whatsoever extent 
the >auie might be wrought. Breacli. that lie 
had imt raised 13.01'0 tons in eacli year, and tian 
at llie rate ol' 8^/. per ton for the same, or paid 
43)3/. 6.V. S^?., ns fixed rent. The defendant pleaded 
that, by the fair and |)roper working and getting 
■of 1 lie coal claimed, the sanie w.as, and at 

t!ie eomniencemeiit of the half-year, greatly 
■exhaiisted. and a small portion only, being less 
tlian a fourth [Kirt of such 13,d()0 toiis, was left, 
and renifdniiig to be worked and raised : Held, 
that this was an absolute covenant by tlic defen- 
dant, tliat he would raise 13,0(40 tf:ms of coal 
yeai'lv ; or. if not, that he would pay the fixed 
rent; and that there was no implied condition 
that tlrere existed coals to the amount of 13,000 
ions yearly capable of being worked.^ (Mar- 
ant,s] V. Tkomjmm. 13 M. AAV. 487; 14 L. J., 
Ex 95 8. F.. McUcra v. DewiisMre (Dnlte), 16 
Bear. 252 ; 22 L. J., Ch. 310 ; 1 W. R. 44. 

A. demised to B. certain ^lits of clay on his land 
for twelve venrs. B. to iiay 2.s*. 6/7. per ton for ail 
(dav rai^^rh.alf-yeai'ly. B. eovenanted to raise 
not' le.ss tliaii 1.000 tons, nor more than 2,000 tons 
y(.arly Hehl. tliat this was not an absolute 
coveiiant by B- that he would raise 1,000 tons 
of clav yearly, or. if not, that he would pay the 
rent, and that there was an implied condition 
iliat there existed clay to tlie amount of 1,000 
tons Yearly, capable of being raised. Cl[ford v. 
Watfa, 4() L. J., 0. P. 36 ; L. R. 5 C, P. 577 ; 22 
L. T. 717 ; 18 AV. R, 925. 

Not to seek Reversionary lease.]— -The reser- 
vation of a reversion by the intermediate landlord 
<U)C‘S not create an implied contract between him 
and the suli-lessee, that the latter shall not seek 
tn obtain fof his own benefit a reyersionary lease 
of the premises from tlie head landlord. Maun- 
udl V. (/Jiriefiy 1 Jones, 176. 


N OTHER RICxHTS AND LIABILITIES 
OF LANDLORD AND TENANT, 

1. Tenant’s Power to Dispute Title. 

Principle.] — A tenant may not deiiy his land- 
1 lord’s title, because, if that title is bad, the 
■ tenant’s first duty is to give up possession which 
he received from the landlord, and not to defend 
an action against him. Agar v. loiing.) Car. & AI. 
78. 

Who Estopped— Assignee.] — An assignee of 
a lease by indenture is estopped by the deed 
which estops his assignor. Taylor v. Neeclhaon, 

2 Taunt. 278 ; 11 R. R- i>72. 

An assignee of avoid lease, who has, on. coining 
into possession, had notice that the lease was 
held under a particular person, to whom^ the 
former tenant iias paid rent, is estopped from 
disputing the title of that person in replevin. 
Johnson v. Mason, 1 Ksp. 89. 

A., gaining possession under an assignment of 
a lease for vears. and paying rent under it, shall 
not be allowed to change the nature of such pos- 
session. and to set up a title to the fee by 
accepting a conveyance of the fee from persons 
(claiming adversely to those under whom the lease 
is held, although tlie right be in such persons ; 
nor will tlie act of A., and tliose under whom he 
derives, treating such interest as fi*eehold for 
several years, conveying and settling it as such, 
give a title difrerent from that undeip which the 
possession was originally gained. Saunders v 
Anncsley (Lord), 2 8ch. A Lef. 73. 

Teiiarits. by agreement among themselves, 
doing anytliiiig to embarrass the tenure, landlord 
has a right to tlie assistance of equity. //;., 108. 


Lessee.]— Ejectment for two stamping- 

mills on the demise of H. The mills had been let 
to a mining company by H. from year to year, 
and notice to quit had been given by him to the 
company. On the day of the demise in the 
declaration H. was a partner in the company, 
and the defendant who was another partner, 
defended on behalf of the company. At the trial, 
it was ruled that the defendarit was estopped from 
disputing the title of H., although PI. had 
admitted, in an answer in chancery which was 
in evidence, that he had no legal title : — ^Held, 
that the defendant was estopped from disputing 
H.’s title, notwithstanding H. was a partner with 
him in the company. Francis v. Doe xh liar re y, 
4 AL A W. 331 ; 1 H. A H. 362. 

A lessee, after executing a lease, cannot dis- 
pute the title of either of his lesso.rs. Wood v. 
Day, 1 Aloore, 389 ; 7 Taunt. 646, 

But he may sliew that his landlord’s title has 
expired. Ara/re v. Moss, 1 Bing. 360 ; 8 Aloore, 
389 ; 2 L. J. (O.S.) C. P. 25. 

AVhere A. claimed to hold lands under B. as a 
security for a debt Held, that he could not 
defeiufan ejectment by the assignees of B. after 
his bankruptcy, on the ground that the grant 
under which B. derived his title from the crown 


1249 LANDLGED AND TENANT— Oi/ier JSiV/ftts and Liahilities» 1250 


was void. Doe d. JBlddle v. Ahrahams. 1 Stark.- 
303. 

Upon non est factum pleaded, the lessee in 
possession cannot controvert the title of his 
lessor to demise. Dnend v. Dastalraoli^ 2 W. Bl. 

1132. 

A tenant covenanted in a lease to deliver up 
at the expiration of his term certain fixtures on 
the premises. The term expired on the 1st April. 
On the 10th the landlord demanded possession. 
On the 1 3th the tenant received notice from a 
mortgagee that he was entitled to possession, 
and that he demanded payment of the rent, and 
on the same da}^ the tenant bought the mort- 
gagee’s interest. The landlord having afterwards 
brought an action for breach of the covenant, in 
not delivering up the fixtures : — Held, that the 
tenant was not estopped from denying the land- 
lord’s title to the fixtures. Watsort -y. Dane^ 11 
Ex. 769 ; 25 Li J., Ex. 101 ; 2 Jiir. (N.S.) 119 ; 4 
W. E. 293. 

E., who had possession, but no title, let lands 
by parol to the defendant for a term of two years, 
within which period E. by deed assigned the 
lands to the plaiiitifi, who, before the expiration 
of the two years, demanded possession from the 
defendant and brought an ejectment against him : 
— Held, that the defendant was estopped from 
denying the title of E., under whom the plaintiff 
derived his title, and that the plaintiff' was 
entitled to recover. Ward v. Jlyan^ It*. E. 10 
C. L. 17— Ex. Ch. 

Where a person entitled as coparcener to a 
portion of the rents and profits of land makes 
a lease of the whole, under which the tenant 
enters and pays rent as for the whole until lesvsors 
death, the tenant is estopped from denying that 
the heir, and privy in blood to the lessor is 
entitled to the whole of the. land. Weelts v. 
Bivoh, 69 L. T. 739. 

Upon an information to set aside a lease for 
ninety-nine years of charity lands, the defendants, 
the lessees, set up a title adverse to the lease ; 
upon the merits it was held that there was no 
ground for the defence ; but the court was of 
opinion that if the merits had been otherwise, 
the defendants were estopped, and could not dis- 
pute the title, while they retained the possession. 
Aft. •Gen. v. Hotham. 3 Buss. 413. Affirming 
Turn. & E. 209 ; 24 W E. 21. 

Semble, the lessees ought not to have been 
permitted to enter into evidence, upon the 
principle that the plea of nil habuit in tene- 
mentis could not have been pleaded at law. 
A mere husbandry lease of charity land for 
ninety-nine years at a uniform rent cannot be 
supported, i b. 

The act of a tenant disclaiming his landlord’s 
title, and admitting title in a third person, shall 
not affect his landlord's title, if the landlord have 
no knowledge of, or does not acquiesce in, such act. 
Ilorenden v. Annesley (Lord'), 2 Sch. Lef. 624. 

But if the landlord, having notice of such act 
of disclaimer, does not proceed for the forfeiture, 
but acquiesces, the Statute of Limitations will run 
against him, as in ordinary cases. Jh. 

Lessee cannot dispute the title of his landlord. 
White V. Foljambe, 11 Vcs. 344. S. P., Wilson v. 
Toivnshend (Dml), 2 Ves. J. 696 ; 3 E. E. 31. 

Evi<lence of the existence of a tenancy is 
conclusive in favour of the landlord’s title; and 
after sucli evidence to the satisfaction of a jury, 
the tenant cannot be allowed to prove even a 
title in himself to the premises in question, 
during any part of the time covered by the 
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tenancy. DoeA. Ilumphrieys y. Ilawhes, 4 L. J. 
(o.s.) K. B. 216. 

A tenant, though threatened with suits at law 
on a title adverse to his landlord’s, cannot make 
them interplead, semble. Smith v. Target, 2 
Anstr. 329. 

A tenant cannot file an interpleading bill 
against his landlord. Where one claimant seeks 
a certain rent from the tenant in possession, and 
the other unliquidated damages for use and 
occupation, he cannot make them interplead. 
Johnson y. Athinson, 3 Anstr. 798. 

Tenant cannot file a bill of interpleader 
against his landlord on notice of ejectment by a 
stranger, under a title adverse to that of the 
landlord. On suspicion of collusion an inquiry 
into the circumstances was directed, and, the 
report confirming the fraud, the bill was dis- 
missed with costs to the landlord, as between 
attorney and client, to be paid by the plaintiff 
and his solicitor, the latter to shew cause why 
he should not be struck off the roll. Dnnqeij v. 
Angove, 2 Ves. J. 303 ; 2 E. E. 217. 

A. B. leases to C. B. the T. ferry and all the 
rights of shore thereunto appertaining, with a 
covenant by A. I), not to erect any building 
upon the ferry or landing place without the 
consent in writing of A. B. O. D., upon obtain- 
ing verbal permission from A. B., cornraenced 
building a bridge upon the foreshore ; and subse- 
quently, in January, 1852, executes a deed 
tendered to him by A. B.’s solicitor, acknow- 
ledging, in consideration of permission, to com- 
plete the bridge, the right to insist upon its 
removal, and agreeing to pay C. D. the yearly 
rent of 201. for the concession, and 500^. on 
failure to remove the bridge after notice. C. D. 
subsequently discovers that the title to the 
foreshore upon which the bridge is built is 
claimed by the Grown — a circumstance in the 
knowledge of A. B. in January, 1852 — obtains a 
lease of the soil from the Crown, but continues, 
to pay rent to both A. B. and the Crown. Upon 
notice from A. B. to remove the bridge, and 
action brought for the 500L penalty accruing 
from non-compliance, C. D. files a bill against 
A. B. to set aside the deed of January, 1852, 
for an account of the rent paid, and in restraint 
of the action : — Held, upon demurrer, that C. D. 
being in possession either under the original lease 
or the deed of 1852 could not set aside that 
contract without also giving up possession ; and 
that in order to retain q)ossession, he could not 
set up the adverse title of the Crown, The bill 
containing no offer to restore the property to- 
A. B., demurrer allowed. Willoughhijy. Chaniber- 
laine, 5 W. E. 328. 

To an action of debt for rent, a plea admitted 
the demise by the plaintiff and stated tliat 
afterwards the plaintiff petitioned the Court of 
Insolvent Debtors, and that an assignee was 
appointed to whom the premises were assigned ; 
and that the plaintiff having been permitted to 
remain in possession and authorised by the 
assignee to demise, afterwards the assignee gave 
i notice to the defendant to pay the rent to him, 
whereby he became liable to pay to the assignee : 
— Held, bad, for as on the plea it was admitted 
that the demise by the plaintiff still existed, and 
as there was no direct allegation that the demise 
was made by the plaintiff as agent to the assignee, 
the defendant was not at liberty to set up the 
title of the assignee against the claim of the 
plaintiff und«r the demise. Partington v. Wood- 
each, 4 L. J., K. B. 239. 
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LANDLOEB AE -rpnaat lay Attornment.]— -ft 



Party in for valuaWe con- atton 

Uikm^ a conTejance, th ^ adverse the ] 

siaeration, which would want 

to that of A., is V. M.& 

avoid the transaction at law. ‘ W 1 

Courtomn {.Ifri), 2 of a dwelling- made 

A. B. having been in ^rent for the agaii 

house from 1822, " 7 l'T^,Msu 7 '’devised the same meni 
same, by his "■’l|;t.?LteSmswifeforlife, did i 

upon trust tur sale foitn , , A. B. died m and 

and afterwai-ds tor of adminis- hims 

1837, and his widow took out t^^ 

tration with the ^"“’^^o'tion of which she pere^ 
possession of of a. B., as a avof 

let in 18.50 to C. D . th®.t\^‘A°"ifnT852, and that 

weeldy tenant ^he widow _ _ 

thereupon V.,,i n,5t at his death a tria: 

contending that A. • ' -o- i i that it must be Hoc 

devisable Interest in it possession 

taken that the widow had been „ 

under the will, and 1,1 ^^t claim as mg 

“'^Where a lease, renewable for ever, ®f ig eel 

hy the dropping of the In existed, but the int 

a tcuaiiey from yeai to ^ - t their int 

owner in fee of the ; ’ars on the 1 1 

sub-tenants, had all leiiLdh duly 

terms of ‘ one of them could ' 

renewed Held, that , claims adverse to pri 
subsequently set up in 1 . |er such lease Di 

the several characters ^ 1 , h"l. Cas. 

and the sub-lease. ArM,Mv.ls-My,J a..x^. 

■“‘'ll owner in fee of land, prior to mortgaging bii 

cwiito'r of the mortgagee (whose mortgage 1’ 

to kept alive by paynientof m eiesQ^ b and s^ 

F^at the defendants were not estopped bom 1 

t-vrf;5:2‘^ili2trr2;.fT 

(nI.) 804 ; S L. T. .546 ; 1 1 W. R. 10 < 3. 

TJnd€r-leBSee.]-If B., claiming under A 

lets lands for a year to C. and cl.es ' 

wards brinss an ejectment against C., U cannot 
Hlc thcr title if A. c . f 

/'nnufratioii Y. Thoimmn, ! Term Bop •ibb , ^ 

K ii 499. Andsee./^r//tf7^d/6^ 

1 Taunt. *208 ; 9 E. E. 751. ^ 

Where a tenant occupied apartments in 
hole belondng to a wife, and paid rent to the 
husband, who subsequently granted ^ 

the whole house to the plaintiE :—Hekl, that 

having occupied with notice v ® 

could' not impeach its vaBdity, nor controvert 
plaiutit’s title, Renmey.^ofmm, 1 Bm^ 147, 
7 iloore, 539 ; 1 L. J. (o.S.) C. B. 30 ; 2o E. E. 604, 

Parties to an ArMtratiou.]— Where the 

lessor of the plaintiff and the defendant in eject- 
ment have before refeiTed their right to^ the land 
to an arbitrator, who has awarded lu favour ot 
the lessor ; the award concludes the defendant 
from disputing the lessor’s title in,an ejectment. 
J)oe d. Mo/rU v, Itomr, 3 East, 1 a. 


Tenant hy Attornment.]-^A te^^ 

. r^rtv from whom he did not receive 

attorns to -Y + estopped from shewing 

the possession, _ yvo^ty 6br/r5s‘/t v. 1 

want of ti le K 

M. " ^ proved an attornment 

"T"?: ihe piS after ejectment brought 
made by the pu _ before the commeiice- 
I against him during which period it 

ment ot the 5®^?™ ; ..lut had been demanded ; 


r- Air hv the person under wnoiu cue 
himself by ® ■ jg^ers written by such 

claimed; and ^ expressions adverse to the 
pereons, cental Rejected, on the ground 

yFtTtolaintifi could not be permitted to dis- 
that the PW"«™ attornment -.—a new 

pute his tenancy /Cra rmir v. Woodlmise., 1 
trial was granted. ^ gga, 

Moore, 289 ; 1 Bing. 38 , 2® «• “• 

Lessor.]— In ejectment, a pei-son defend- 
. " ^,,t,iwrris bound bv the same estoppel as 

srSf” 

a*!™ in'i.Simoi.t WM *« ‘ 

: B.H, 

. 1 Term Rep. 701 ; 1 B- R- 367. 

I On Payment of Rent.]— Payment of rent is 
i prinl facie evictoce of the tfe « yh® 

V Vw(l 67 ^^ rA'c, Peakes Add. Cas. 289. _ 

A tenant who has paid rent cannot set up the 

■ .•ft.F f rthirdperson.inbarof anejeotmeutby 

g V. Peo<,e, 1 Term Rep. 

I '“The iSf haefbeen let into possession of 
. premises, as tenant for a year, by N., six months 
IP notice to be given on either side, aiid had paid 
t mi fo him. Before the end of the^ year the 
le defendant went to the plaintiff and claimed title, 
e and desired that the rent in tutoe should be 
\ to himself. The plaintifi, m order to be 

Id latistied of the truth, went with the defendant to 
ae N.. who admitted the defendant s title, ami that 
n the plaintifi must consider Inin landloid .— 
ini Held that the plaintiff, who assented and sub- 
'v. feque A paid Jen t to the.lefendairt, couM not 

ar. contest his title. II<M v. ^ ^ \ 4' ’ 

10 A & E. 204 ; 8 L. J.,Q- B. 239. bee Jew v. 
115, (|<7 1 Cr. & Ph. 185 ; .5 Jur. 954. , 

A P N .and the plaintiff, occupied successively 
evl premises, under a lease that had been granted in 
lot 1809, bv parties having no right to make a le^e. 
md The defendant in 1827 became possessed of the 

■ 4 fee In 1829 and 18:31 respectively, the deteiicUnt 

’J detrained on P. and on N. for arrears ot rent 
’ which they paidi-Helcl. that these paymente 

1 a amounted to such an aoquiescence p' I . ancl R^ 

the in the title of the defenclant, that th®y, and 
i of those deriving possession from O'' 1 ' tSs 

bat were estopped from ‘RsP'iting it ; ^and tms 
he although the defendant himselt produced the 
, the lease of 1809, and failed to shew that '^^d 
147; assigned to him. C^per l-Slaiidyk M. A bcott, 
604. 562; 1 Bing. (N-C.) 4f> ; 3 ^ 

G. demised premises to D., who entued a ^ 

:the paid him rent. During the term, a thuxl party, 

jeot- T., disputed G.’s title, and they o3 

and bound by the opinion of a barmter who decided 

ir ot iuT.’sfavour. G. thereupon delivered u the title 

dant 1 deeds, and permitted T.’s f ^o tell D., the 

rent tenant, tliat he must, in future, pay the ^ 
I T. as his lord. D. then paid rent accordingly, 


LANDLOED AND TE^MT— Other Rights and UabiUties. 


but G. afterwards distrained upon him for the 
same rent : — ^Held, that G.’s claim of title as 
landlord to D. had expired ; that his conduct 
amounted to an admission of that fact, and that 
D. was not estopped from, alleging it ; and, per 
Lord Denman, C.J., that G. was estopped from 
setting up his relation of landlord against the 
defendant, having himself induced D. to pay 
rent to another person. Downs v. Cooper^ 2 
Q. B. 256 ; 1 G. & D. 578 ; 11 L. L, Q. B. 2 ; 6 
Jur. 622. 

Land was vested in trustees to apply the rents 
to the repair of a parish church. Those trustees 
in 1818 demised to S. for ten years, and again in 
1828 for ten years more, which lease expired in 
1888. During the lease S. assigned to the plain- 
tiff, and after the expiration of it the plaintiff' 
continued in possession, under the trustees, paying 
rent to them. The trustees afterwards, and 
after the 59 Geo. 8, c, 12, came into operation, 
viz. in 1842, assigned by deed to new trustees, 
two of whom wei’e the churchwardens of the 
parish at the time that a distress for rent was 
made: — 'Held, that the payment of rent to the 
old trustees was evidence of a new taking under 
them as tenant from year to year, which pre- 
cluded the plaintiff from contesting the title of 
the old trustees, and that the new trustees, who 
claimed under them by deed of assignment, had 
a good title by estoppel. GouUhworth v. Knights^ 
11" M. & W. 837 ; 12 L. J., Ex. 282. 

Assignee of Eeversion — Jus tertii.] — 

Where a person claiming to be assignee of the 
reversion receives rent from the tenant by fraud 
or misrepresentation, such payment is no evidence 
of title ; but where there is no fraud or misrepre- 
sentation such payment is prima facie evidence 
of title and the tenant can only defeat that title 
by shewing that he paid the rent in ignorance of 
the true state of the title, and that some third 
person is the real assignee of the reversion and 
entitled to maintain ejectment. Hence, in an 
action for rent by the alleged assignee of the 
reversion, where rent had been paid by the tenant 
to the agent of tlie alleged assignee, it was held 
to be no defence for the tenant merely to shew 
that the alleged assignee had no title to the 
reversion. CUirlti)n v. Boweocli, 51 L. T. 659. 

Other Acknowledgment of Title.] — The defen- 
dant, in March, 1832, took premises from F. and 
B., “agents for the trustees of the joint estates 
of T. and S. B.” Upon the trial of an action for 
use and occupation by the plaintiffs, “ as trustees 
of the joint estate of T. and 8. B.” against the 
defendant, it appeared by the plaintiffs’ own 
•evidence that in 1831 they were trustees for 
the estate of S. B. only : — Held, that the defeii- 
•dant was estopped from taking advantage of this 
<Iiscrepancy, having, in 1882, taken the premises 
of the plaintiffs as trustees of the joint estate. 
Flinnimj v. Goodinq^ 4 M. A: Scott, 455 ; 10 Bing. 
549; 3 L. J., G. P.'2U. ' 

If one party takes an interest in land under ' 
.another, although that interest is wongfully 
acquired, he cannot afterwards dispute the title 
of the person under whom he took that interest. 
Doe d. Johnson v. Jiaytnp, 4 N. & M. 837; 
.3 A. A: E. 188 ; 1 H. & W. 270 ; 4 L. J., K. B. 263. 

A. having, without title, entered upon land, 
.and built a cottage, afterwards accepted a lease 
•(by indenture) from B. ; G., claiming the land as 
his own, paid to A. 20 L to give up the possession 
to him : — Held (in ejectment by B. against C.), 


that A. estopped himself from controverting the 
title of B., and that C. wms bound by the 
estoppel, as having come in under and received 
the possession from B. Doe d. Dullen v. Mills^ 
4 K & M. 25 ; 2 A. & E. 17 ; 1 M. & Rob. 385 ; 
4 L. J., K. B. 10. See Doe d. Itutzen v. Lewis, 

6 N. & M. 764 ; 5 A. & E. 277 ; 2 H. & W. 162. 

In replevin, the landlord’s title, under which 
the tenant has gained possession of the premises, 
cannot be disputed, although the tenant is pre- 
pared with evidence to shew that the premises 
have been fraudulently conveyed to the landlord, 
and that the actual title is vested in another 
person. Parry v. House, Holt, N. P. 489. 

Previously to 1812, a person built a house on a 
piece of waste ground, and, before he acquired a 
title to it, gave up possession to the tenant of 
the adjoining land, w'ho held it under a lease 
granted in 1812. The latter let the premises to 
the defendant : — Held, in ejectment by the land- 
lord of the adjoining land against the defendant, 
that the latter was estopped from denying the 
title of the tenant, and the tenant from disputing 
that of the landlord. Doe d. WheMe v. Fuller, 

I Tyr. & G. 17. 

On Mistake or Misrepresentation.] — ^Where a 
tenant, by mistake or misrepresentation, pays 
rent to a person not entitled to demand it, he is 
not precluded by such payment from giving 
evidence, on a plea of non teniiit, in replevin 
against the supposed landlord, to shew that the 
latter is not entitled to the rent. Moyers v. 
Pifeher, 1 Marsh. 541 ; 6 Taunt. 202. 

An acknowledgment of title by a tenant, in 
one who claims as heir-at-law of the person 
under whom the tenant had previously held, 
will not preclude the latter from calling in 
question the title of the claimant, under a plea 
of non. teiiuit, if it appears that the acknowledg- 
ment proceeded from a misrepresentation or 
inisap[)rehension of the nature of the title set 
up. Greejonj v. Doidye, 11 Moore, 394 ; 3 Bing. 
474 : 4 L: J. (O.S.) C. P. 159. 

Payment of rent to, or even an express agree- 
ment with, one who claims to be landlord, does 
not preclude the tenant from afterwards shew- 
ing that the party claiming had no title, and 
J that the payment or other acknowledgment was 
induced b}’’ misrepresentation or made under 
mistake, the tenant not having been originally 
let into possession by the claimant. Claridye 
V. H'Kenxle. 4 Scott (ir.ii.) 796 ; 4 Man. & G. 143 ; 

II L. J., C. P. 72. 

A. demised a house and lands to B., and after- 
wards, being embarrassed, assigned the premises 
and all his personal estate to C. A. told B. that' 
he had assigned the x>reraises, and requested him 
to give C, an acknowledgment, whereupon B. 
gave C. a shilling, and subsequently agreed with 
G. to give up possession to him of the house and 
lands respectively, at the usual times, reserving 
1 an allowance for his improvements, Afterwaixls, 
and while the premises were still in B.’s occupa- 
tion, A. became bankrupt, and G. brought eject- 
ment. The assignees under A.’s commission 
defended as landlords, and contended that the 
assignment to C. was invalid, A. having become 
bankrupt when he made it : — Held, that the 
acknowledgments above mentioned did not estop 
B., or the "assignees as representing him, from 
contesting C.’s title on the above ground, such 
acknowledgments having been made in conse- 
quence of A.’s representations, in which he 
suppressed the facts rendering the assignment 

40—2 
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invalid. Dor d. Plcrm Y, Broivn, 2 H. & P.^92 ; | 
7 A. cVc E. 447 ; W,^Y. S& D. 677 ; 8 L. J., Q. B. 41). 

A landlord of premises dying, the tenant, whose 
term had not expired, paid rent to the devisee, 
and signed an agreement for a further penod ot 
occiiY>ation, on being told that the premises vrere 
devised to liim :~-Held,that,in ejectment against 
the tenant by the devisee, he could not oner 
evidence that the devise was void by reason ot 
incapacity in the testator, no ground being 
shewn for imputing fraud to the devisee in the 
communication made by him to the tenant. IJoe 
d. Marlow v. Wifftfina, 4 Q. B. 367 ; 3 G. & D. 
504 ; 12 L. J., Q. B. 177 ; 7 Jur. 529. 


Title or Interest, Limited or Defective.] — A c 

lessee f(U’ years, who covenants to deliver up a 
iiossession of the Y>remises, at the expiration ot r 
the term, to his lessor, his heirs and assigns, is s 
not estop) )cd hy such covenant from shewing, f 
after the death of the lessor or the determina- c 
tion of the lease, that the lessor was only tenant i 
for life of the premises demised. Doe d. i^trode s 
V. SrafiW. 2 G. M. & Ih 728 ; 1 Tyr. & G. 19 ; J 
1 Gale. 303; 5 L. J., Ex. 73. ^ 

The interest of a tenant for life and a rever- i 
sioncr are the same, and therefore a lessee wdio - 
lias ))aid rent to the first cannot set uji title in 
another person as an answer to an action by the ] 
latter after the death of the former. Doe d^. ^ 
(\denwre v. BTf/Y/w, B. & K., N. P. C. 1 ; 25 

B.E.769. ! 

If a lessor, who has only an equitable title, 
grants a lease, he has, as against his lessee, a i 
good title by estoppel. Doe d. Marriott J 
Bdward.^, 6 Car. & P. 208 ; 3 N. & M. 193 ; > 
5 P». cS; Ad. 1065. . ’ 

A., having mortgaged to B., demised to 0., 3 
rc'^erving a I'lower of re-entry, and afterwards < 
mortgaged to I), all his interest. C. may set up 
tlie titie of D, as an answ’er to an ejectment < 
brought by A. under the clause for re-entry. Ih. 

a lessee of premises for a terra of seventy- 
five years, mortgaged the lease to T., and joined 
with him in an indenture, by which, after recit- 
ing the mortgage, the premises w^ere demised to 
J.'foj* twenty-one years. The mortgage w'as 
assigned to S., and by indenture, to wdiich S. and 
W. wore parties, after reciting the lease to J., 
that lease was assigned to M. This assignment 
contained a covenant by M. and W., that M. 
w'ould not demise or assign the premises without 
the licence and consent of W., with a proviso 
for re-entry if, he did. M. paid rent to W., and 
afterw'ards'assigned the premises to^ K. without 
the licence or consent of W. In ejectment by 
8. and W. Held, first, that M. w^as not estopped 
from shew'ing tliat W. w^as not the legal owner 
of the reversion, but mortgagor only, and that 
W., having a mere equitable interest, could not] 
recover. tSaumlers w JIerry weather^ 3 H, & CJ 
902: 35 L. J., Ex. 115; 11 Jur. (K.S.) 6.55 ; 13 
W. B. S14. 

Held, secondly, that B. could not recover, be- 
cause no rightof re-entry was reserved to him. Ih. 

In an action for use and occupation, under the 
issue of non assumjjsit. the defemlant may give 
in evidence that the plaintiff had mortgaged the 
premises before the defendant came into occiipa- 
titm, and tliat the mortgagee hml given notice to 
the defemlant not to pay to the plaintifi; any 
rent becorn ing d ue after such i lotice. 1 1 ''add ihwe 
V. Jiarnett, 2 Bing. (N.c.) 538 ; 2 Scott, 763 ; 
4 I). P. C. 347 ; 1 Hoilges, 395 ; 5 L. J., 0. P. 
145. 


Obedience to the mortgagee’s notice as to rent 
due before the notice must be specially pleaded. 

lease, granted under a powder contained in a 
settlement, recited the title of the lessoi, and 
shewmd that he had only an equitable interest ; 
a ri‘’'ht of re-entry for a breach of co\ enants in 
the^lease w'as reserved to the lessor and his 
assigns Held, that the lessee was not estopped 
from disputing the title of the lessor so disclosed 
in the lease. "Greenaicay v. Had-t, 14 C. B. 940 ; 

2 C. L. B. 370 ; 23 L. J., C. P. 115 ; 18 Jur. 449 ; 

2>\hB. 702. . : , 

By a w'ill, a powmr wars given to a tenant tor 
life to demise for tw^enty-one years, and to exe- 
cutors to mortgage in fee or for years. In 1812, 
after the testator’s death, the tenant tor life 
made a grant for ninety-nine years, if Tie should 
so long live; in 1814, he demised, under his 
power, "" for twenty-one years ; in 1828, the exe- 
cutors mortgaged for 1,000 years, under their 
pow'er. To an action by the mortgagee for rent 
arising under the lease for twenty-one years 
Held, that the lessee could not set up as a 
defence the interest of tlie grantee for ninety- 
nine years. JMngloe v. Goodaon, 4 Bing. (N.c.) 
726 ; 6 Scott, 502 ; 1 Arn. 322. 

If A. is put into possession of a cottage by 
parish officers, and the lord of the manor pre- 
vails on A. to give up possession of the cot- 
tage to him, and ‘the lord of the manor puts B. 
into possession, and the parish officers bring an 
ejectment against B., B, cannot set u).) a title in 
the lord of Ihe manor, as, under these circum- 
stances, neither the lord of the manor nor B. can 
set up any title which A. could not’ set up ; and 
if the cottage really belonged to the lord of the: 
manor, he nmst bring an ejectment for it. Doe 
i d. linden v. Burton, 9 Car. k P. 254. 

, Where an occupier of a house paid rent to. 

; churclnvardens, and the latter afteiwvards demised 
the house by lease for a term to A,, with notice 
^ to the tenant that he must consider A. as his 
[ landlord Held, that the tenant might impeach 
. the lease, and shew that the lessee had no titie 
) derived from the church w'ardens. Phillips v. 

5 Pearce, 8 D. & B. 43; 5 B. & C. 433; 29 R. B. 284. 

I In defence to an ejectment it may be^ shewn 
that the ])arties under whom the plaintifis claim 
t had no title when they conveyed to him, although 
the defendant himself claims by a conveyance- 
t from the same parties, if the latter conveyance- 

0 wms subsequent to that which the defendant 

1 seeks to impeach. Boo d. Oliver v. Powell, 1 
t A. & E. 531 : 3 N. & M. 616. 

Y Although the lessee when sued in covenant by 
d the lessor cannot dispute the lessor’s title, yet,, 
ir wffien sued by the assignee of the lessor, he may 
Lt deny that the lessor had such a titie as ccmhl 
>t pass the right of action to the assignee. Seymour- 
3. V. Franco, 7 L. J. (O.S.) K. B. 18 ; 31 B. B. 347.. 


Expiration of Lessor’s Title— Expiration or- 
Surrender of Term.] — In ejectment 'py landlord 
against tenant, wdiosc lease is exjiired, the^latter 
is nut barred from shewing that his landlord’s 
title is expired. Bngland d. Si/hurn v. Slade, 4 
Term Bcp. 682 ; 2 B. B. 498. S. P., Doe d. Jaclmn 
v. Barnnhottom, 3 M. k S. 516. 

Payment of rent by a tenant io his landlord 
after the title of the latter has expired, ami after’ 
the tenant has received notice of an mlverse 
claim, does not amount to an acknowTedgment 
of title in the landlord or to a virtual attorn- 
ment ; unless, at the time of such payment, the. 
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teimiit heard the precise nature of the adverse 
claim, or how the landlord’s title had expired. 
Fenmr I) iqtloch, 9 Moore, 32 ; 2 Bing. 10 ; 2 
L. J. (o.s.) a P. 102. 

T. held premises under a lease from B., and 
paid rent to B., and to liis personal representa- 
tive after bis death. On the expiration of the 
lease, T. siirrendered the premises to the defen- 
dant -.—Held, that the defendant could not dispute 
the title under which T. came in. JJoe-d. Manton 
V. A tiMlri^ 2 M. & Scott, 107 ; 1 L. J.,C. P. 1,52. 

A tenant may shew that his landlord’s title is 
at an end, in an ejectment against him by the 
latter ; but where such action was brought by 
the reversioner whose interest was the same as 
that of the tenant for life, and the tenant had 
paid rent to the reversioner : — Held, that lie 
could not shew that the reversionary interest 
was at an end ; but that he might shew some 
prior title in the person under whom he claimed 
to hold. JDoe d. Colem ere v. IVliUroe, D. & B., 
N. P. G. 1 ; 25 E. E. 7(59. 

A defendant in ejectment, who has paid rent 
to tlie lessor of the plaintiff, may shew that his 
landlord pending tlie term, sold his interest in 
the premises. iJoe d. Loioden v. BVtsYiM, 2 
Stark. 280. 

The defendant, after being let into possession 
of premises by P., and paying rent to him, paid 
one quarter’s rent to the plaintiff’, to whom P. 
had agreed to demise the premises for a long 
term. In an action by the plaintiffi for the suc- 
ceeding quarter’s rent : — Hold, that the defen- 
dant might shew that the ngreement between P. 
and the plaintiff was put an end to, and that the 
rent had been paid to P. Brooli v. Briff(]s% 2 
Bing. (N.C.) 572 ; 2 Scott, 803 ; 5 L. J., C, P, 
143. 

In an. action for rent, the tenant may shew 
that the title of his landland has ex}>ired during 
the tenancy, though he continues to occupy the 
premises, and has not been evicted. Mountney 
V, Cellter, 1 El. it Bl. (530 ; 22 L. J., Cl B. 124 : 
17Jur. 503; 1 W. E. 179. 

Where, iii an action by a landlord against his 
tenant for use and occupation, the tenant offers 
in evidence a document shewing that the laiul- 
lortl's title has ceased, the document is admis- 
sible, because the property has passed to another 
who has a right to sue him for the same use and 
occupation : but when, it appears that, under the 
document in question, the property would have 
l)assed from the plaintiff before the time of the 
use niul occupation for which he sued, the docu- 
ment is not admissible, on the usual legal maxim 
that a tenant cannot deny his landlord’s title. 
Ayar v. Yotnuj, Car & M. 78. 

A. let land to B. on a tenancy from year to 
'S'car, which he continued to hold for several 


at a rent of 6.3?. and the other of 21?.— the gale 
days of both being the same : the plaintiff 
granted his estate by way of mortgage, but 
continued in possession and receipt of the rents, 
and, afterwards, in his rentbooks consolidated 
the two holdings into one, at an increased bulk 
rent of 103?., which was paid by the defendant. 
The plaintiff served notice to quit in his own 
name alone, and brought an ejectment in his own 
name without joining the mortgagee :• — Held, 
that these facts affoided no evidence of the crea- 
tion, after the mortgage, of a new tenancy, so as 
to estop the defendant from shewing that the 
plaintiff’s title had passed from him to the mort- 
gagee. JDelmeye y, AhtUbis^ Ir. E. 9 0. L. 209 — 
Ex. Ch, 

Tenant may file interpleader against his land- 
lord, where it arises on act of landlord subsequent 
to lease. Cowtemy. 117??/.«?.w.s-, 9 Ves. 107. 


— Lessee must renounce Title.] — In an 

action for use and occupation, where the defen- 
dant has comci in under the plaintiff he cannot 
shew that the plain tiff'’s title has expired, unless 
he solemnly renounced the plaintiff’s title at the 
time, and commenced a fresh holding under 
another person. Balls v. Westwood^ 2 Camp. 11. 


years after A.’s title had determined, paying 
rent to A., and he at length gave u[) possession 
•on a notice to quit from A. Subsequentlj' to the 
•determination ot‘ A.’s title, but before B. had 
given 11 } ) possession, B. underlet to C. C. }^aid 
rent to B. as l(')ng as B. continued to hold, but 
|)ai<l no rent to anyone subsequently. In eject- 
ment by A. against C., after B. had given u}) 
posscssitm : — Held, that it might be jiresinned 
as a matter of fact, that a new tenancy from 
year to year had been commenced by B. after 
A.’s title had ceaseil. and that C. therefore could 
not dis})ute A.’s title. X. <()'• A”. IT. By. v, 
BAs?, 3(5 L. J., C. B. 245 ; L. E. 2 G. V, 553. 

The defendant held, as tenant from year to 
year to the plaintiff] two distinct holdings — one 


What amounts to a Denial of Lessor’s Title — 
Setting up Long Term.] — A., being tenant for 
life, iiiider a power of leasing, created in 1763, 
demised to the defendant in 1826. The lease was 
not a good execution of the power, and in 1844, 
after the death of A., the i-cversioner brought an 
ejectment against the defendant, the demise 
being laid by B. only. It ap})eared at the trial 
that in 1708 a term of a thousand years was created 
in the })roperty in question for certain purposes, 
and to attend the inlieritance, and that in an 
indenture of the 1st of March, 1757, the indenture 
creating the term was recited, and the executor 
of the surviving trustee of the term was required 
to assign it to attend the inheritance — Held, 
that the defendant was iiotestO})ped from setting 
up the term, as he did not thereby deny the 
general title of B. but protected his own lease, 
which was consistent with such title. Doe d. 
Eyremont QEarl) v. Lanqdon^ 12 (A B. 711 ; 18 
L. J., Q. B. 17 ; 13 Jur. 96. , 


2. Tenant’s Eight to Compensation foe 
Improvements or Outlay. 


a. Under Agricultural Holdings Acts. 


Statutes.] — 53 54 Viet, c, 57 ametuh fliC lato 
loitli respect to eotnpensatioa due to tenants on 
land, under mortyuge. 

58 A 59 Viet. c. 21 extends the pro risk) ns of the 
Ayrtrulf ural Holdlnys (England^) Act, 1883, to 
via rhet gardens. 


“Allotment,” what is — Garden — ^Land Culti- 
vated for Purpose of Business.]— A parcel of 
land of not more than two acres, in which bulbs 
had been })lanted by a seedsman for the purpose 
of his business, is not an allotment within s. 4 of 
the Allotments and Cottage Gardens Conqjensa- 
tion for Crops Act, 1887, inasmuch as it was not 
land cultivated as a ‘‘garden” in the ordinary 
s(‘nse of the term. Cooper v. Pearse, 65 L. J., 
M, C. 95 ; [1896] 1 Q. B. 562 ; 74 L. T. 495 ; 44 
W. E. 494 ; 60 J. P. 282. 
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“ Contract of Tenancy,’^ what is — ^Letting from i 
Year to Year— Agreement for Determination by I 
Three Months’ Notice at any Time.] — The parties ! 
to an agreement for a letting from yeax* to year 
may by "the agreement stipulate that the teixancy 
may be cletcnnined by a three months’ notice at 
anytime. A tenant of a marlcet garden under 
such an agreement current at the commence- 
ment of the Market Gardeners’ Compensation 
Act, 1895, holds the land under a “ contract of 
tenancy,” within the meaning of s. 4 of the act, 
as interpreted by s. 61 of the Agricultural Hold- 
ings Act, 1886, so as to be entitled to compensa- 
tion for improYements executed before the act. 
ThrelfaU, In re (50 L. J., Ch. 318; 16 Cli. D. 
274), followed. Kemp r. Derrett (3 Camp. 510) 
and TJoe d. Khig t. GrafUm (21 L. J., Q. B. 276 ; 
18 Q. B. 496) considered. King v. Erersjield, 66 
L. J., Q. B. 809 ; [1897] 2 Q. B. 475 ; 77 L. T. 
195 ; 4fl W. R. 51 ; 61 A P. 740— C. A. 

Time for giving Ufotice of Claim — Determina- 
tion of Tenancy.] — By s. 7 of the Agricultural 
Holdings Act, 1883, “ a tenant claiming compen- 
sation under this act shall, two months at least 
before the determination of the tenancy, give 
notice in writing to the landlord of his intentioix 
to make such claim,” Where the tenant of a 
farm was entitled, under the custom of the 
ccfuntry, to hold over a portion of the land for 
four months after the expiration of his notice to 
quit the farm : — Held, that the “ determination 
of the tenancy ” took place when the tenant’s 
lidding uiuler the custom of the country ended ; 
and therefore that a notice of his claim for com- 
pensation, given two months before that time, 
was good. Porta rliHgtim (A4/H), Mr parte,, Paul,, 
In re. 59 L. J., Q. B. 30 ; 24 Q. B. 13. 247 ; 61 
L. T. 835 ; 54 J. P. 644. 

Where a lease is to run for a definite period 
from 4lie entry of the tenant, which entry took 
place, as to the houses, grass, and fallow land, on 
May 26th, 1860 ; as to arable land in corn crop at 
the se|'»az'ation of the corn crop in the same year ; 
ami as to barns and cothouses at Whitsuntide, 
1861 ; a notice for compensation for unexhausted 
improvements, in order to comply with the require- 
ments of s. 7 of the Agricultural Holdings (Scot- 
land) Act, 1883, that “four months at least before 
the determination of the tenancy” the tenant 
must give notice to his landlord “ in writing of 
his inrention to m.ake a claim,” must be given 
four months prior to the separation of the cro}) 
i n the year in which t he lease terminates. 8emble, 
that when the termination as to arable land is to 
be the “separation (.»f the crop,” that is to be 
regarded as synonymous with the Martinmas 
tei'm, so tiiat a notice will be in time if given 
founuuntlis before Martinmas : — Qutere, whether, 
when there is more than one periO(l for the 
termination to a lease, the notice jtreseribed by 
s. 28 must not be given jaitu* to the first 
period. Wight v. Hopetoun (^Marl') (4 Mac(p 
H. L. 729) comnientetl on. JUaek v. Clag, 
[18941 A. 0. 368; 6 R. 362; 71 L. T. 446— 
H. L. (Se.) 

The words determination of the tenancy” in 
s. 7 of the Agricultural Holdings (England) Act, 
1883, mean llxe deteriuinatiou of the holding in 
so far as it is an agricultural holding, so that 
under a teiiaiicy of agricultural land terminating 
by a custom recognised in the lease on £fXi ejiriier 
<Iate than the tenancy of the buildings, the 
tenancy for the pur]>(,)ses of compensation under 
the act of 1883 is determined at the earlier tlato. 


Morley v. Carter. 66 L. J., Q. B. 843; [1898] 

I Q. B. 8 ; 77 L, t. 337 ; 46 W. R. 77. 

Compensation under Earlier Act — Notice 
under Later Act.]— A notice by a tenant in 
occupation of a tenancy current at the com- 
mencement of the Agricultural Holdings Act, 
1883, of a claim for compensation for improve- 
ments executed after the commencement of the 
act, is good if given under the Agricultural 
Hoidings Act, 1883, though the compensation 
is to be based upon the principles of the Agricul- 
tural Hoidings Act, 1875. The compensation for 
such improvements is to be calculated on the 
basis of the Agricnltnral Holdings Act, 1875, and 
not of the Agricultural Holdings Act, 1883. Sm ith 
V. Acoc/q 53 L. T. 230. 

Appointment of Referee— Consent of Parties 
— Power of Umpire to award Costs.] — ^^Vhere it 
appears upon the face of an award made under 
the Agricultural Holdings Act, 1883, that one of 
the referees was appointed by the county court 
registrar, but it is not stated that such appoint- 
ment was made by consent of the parties, the 
award will be set aside where it is shown that 
no consent in fact was given. Per Wills, J. : 
Ord. XL. r. 7, of the County Court Rules, 1889, 
which purports to give a larger jurisdiction to 
the county court registrar, is ultra vires. Per 
Wills, J. : Costs as between solicitor and client 
cannot be given be given by an award under the 
Agricultural Holdings Act, 1883. Griffiths and 
Morrh, In re, 64 L. J., Q. B. 386 ; [1895] IQ. B. 
866 ; 15 R. 301 ; 72 L. T. 290 ; 43 W. R. 652 ; 59 
J. P. 134. 

Award — Giving Compensation generally — . 
No Items — ^Validity.] — A tenant gave notice of 
claim for compensation under the Agricultural 
Holdings (England) Act, 1883, and the landlord 
gave notice to the tenant of a counterclaim for 
dilapidations and breaches of covenant. The 
parties xxot agreeing as to the amounts pa.yable 
under their respective claims, the landlord gave 
the tenant notice, under the Agricultural Hold- 
ings Act, 1883, appointing B. to act on his behalf . 
The tenant acted in the matter as his own referee. 
The referees did not appoint an uixipire before 
entering upon the reference, but, differences 
having arisen, they appointed W. to act as 
umpire. This appointment of the umpire was 
in a letter signed by both referees as follows : — 
“We, the undersigned, hereby appoint you our 
umpire to settle all differences that have arisen 
between us in this valuation, which relates to 
compensation for unexhausted lime, manures, 
and feeding stuff] and counterclaims for dilapida- 
tions and breaches of covenant on both sides, 
under a lease, dated the 20th July, 1880, and 
under the Agricultural Holdings Act, 1875 and 
1883, and we agree to abide by your decision in 
writing as final and binding on ail parties.” The 
umpire made his award in writing as follows : 
“ 1 do award that the sum of 96L li.s‘. is payable 
by the said Gliaiies Shrnbb to the said William 
Lee, balance in full satisfaction of all claims 
made by either party.” The landlord appealed 
against the awaul u})on the grounds (1) that it 
was obligatory that the award should have been 
made under the provisioxis of the Agricultural 
Holdings (England) Act, 1883 : (2) that the 
a Will’d was invalid, because it awarded a sum 
generally in respect of claims under the Agricul- 
tural Holdings Acts, 1875 and 1883, and of claims 
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arising outside those acts, without distinguishing 
between the two sets of claims; (3) that the 
award was bad, as it awarded a sum generally for 
compensation and did not, as required by s. 19 of 
the act of 1883, specify (1) the several improve- 
ments in respect of which compensation was 
aw'-arded ; (2) the time at which each improve- 
ment wms executed ; (3) the sum awarded in 
respect of each improvement : — Held, that there 
was abundant evidence to warrant the conclusion 
that this was an award outside the Agricultural 
Holdings Act altogether, and that it was none 
the less so because it may have included some 
matters w^hich were within the act ; that the 
reference was in fact a common law reference ; 
and that the award was fihal and binding upon 
the parties. Shruhb v. 59 L. T. 376 ; 53 
J. P. 54. 

- — - Without Consent of Parties — Setting 
aside, j- — See GHffiths mid In re, supra. 

Enforcement in County Court— Balance 

found due to Landlord.] — The procedure pro- 
vided by the Agricultural Holdings Act, 1883, 
for enforcing in a county court an award made 
under that statute, is not applicable when the 
dispute arises out of a claim by a tenant and a 
counterclaim by a landlord, and the award finds 
a balance due to the landlord. Ilolmea and 
Farmhy, In re, 64 L. J., Q. B. 391 ; fl 895] I 
Q. B. 174 ; 15 R. 114 ; 71 L. T. 842 ; 43 W. R. 
205. 

Action by Landlord — Counterclaim for Com- 
pensation.] — A claim for compensation by a tenant 
under the Agricultural Holdings Act, 1883, if dis- 
puted, must be referred to arbitration only, and 
cannot form the subject-matter of a counterclaim 
in an action for rent brought by the landlord in 
the high court. Gaslight and Coke Co. v. Hollo- 
way, 52 L. T. 434 ; 49 J. P. 344. 

A tenant of a farm, restrained by agreement 
from selling the hay and straw grown on the 
farm, became bankrupt. The trustee in bank- 
ruptcy removed and sold a quantity of the hay 
in breach of the agreement and then disclaimed 
the lease. The landlord sued the trustee for the 
removal of the hay, and the trustee counter- 
claimed for unexhausted improvements : — Held, 
that the counter-claim could not be sustained, 
as, by the Agricultural Holdings Act, 1883, s. 8, 
arbitration is rendered compulsory in case of 
disputes betw'een landlord and tenant. Schop'cdd 

V. Illneks, 58 L. J., Q. B. 147 ; 60 L. T. 573 ; 37 

W. R.157. 

Payment of Compensation to Tenant by 
Executors of Landlord— Eight of Executors to 
Charge on Holding.] — Although the definition 
of “landlord” in the s. 61 of the Agricultural 
Holdings (England) Act, 1883, does not include 
the executors of a landlord, yet the clause at the 
end of the section, by which the designations of 
landlord and tenant are to continue to apply to 
the parties until the conclusion of any proceed- 
ings taken under the act, entitles the executors 
of a landlord, who have paid to the tenant an 
amount due to him in respect of compensation 
under the act, to obtain from a county court, 
under the 29th section of the act, a charge on 
the holding to the amount of the sum so paid, 
Govgh v, Goiii/h. 60 L. J., Q. B. 726 ; [1891] 
2 Q.‘ B. 665 ; 65 L. T. 110 ; 39 W. R. 593 ; 55 
J. P.807— C. A. 


b. Before the Acts. 

EjOfect of new Lease.] — A lease provided that 
on its termination the tenant should receive com- 
pensation for unexhausted improvements. At 
its termination a new lease of the farm was 
granted to the tenant, nothing- being said about 
the compensation : — Held, that the tenant was 
entitled to compensation under the first lease. 
Lane v. Moeder, 1 Cab. & E. 548, 

Lieu for.] — The bankrupt agreed in writing to 
take a lease of a manufactory for a term of years, 
.and the landlord agreed to erect, at his ovm 
expense, certain buildings upon the bankrupt’s 
paying, as an additional rent, 7^. 10.s. per cent, 
upon the amount so expended. The buildings,, 
however, were subsequently erected by the bank- 
rupt, on the verbal assurance of the landlord 
that the bankrupt might deduct the amount 
expended from the rent. The assignees elected 
not to adopt the agreement for the lease, but 
refused to deliver up possession to the landlord ^ 
unless he allowed them the sum which the baiik- 
riipt had expended on the buildings : — Held, that 
as both the written and verbal agreement between 
the landlord and the bankrupt contemplated a 
continuancy of the tenancy which the assignees 
had themselves repudiated they had no lien on, the 
premises for the money expended by the bankrupt. 
Ladd. Ex parte, Ryland, In re, 3 Deac. & C. 647. 

A father, an equitable owner of land, erected a 
granary thereon ; he afterwards allowed his two 
sons to use and occupy them, and they erected 
other buildings thereon at a great expense : — 
Held, that the sons had a lien on the premises 
for their outlay. Unity Joint Stock Mutnal 
Ranking As.'^oeiation v. King, 25 Beav. 72 ; 27 
L. J., Ch. 585 ; 4 Jur. (2s.S.)'470 ; 6 W. R. 264. 

The plaintiif, at" the suggestion of the defen- 
dant, his father-in-law, inmoved from a shop 
which he had hired into a house belonging to tho 
defendant, and which the defendant promised to» 
let him occupy rent-free. No rent was paid for 
nineteen years, and the plaintiff expended about 
300^. upon the premises, almost wholly for repairs^ 
The plaintiff alleged that there was an absolute 
gift of the house to him : — Held, that the plaintiff 
was not entitled to any lien in respect of the 
300?. Millard v. Ilarceg, 10 Jur. (N.s.) 1167; 
13 W. R. 12.5. 

Account.] — Under the 145th General Order, 
the Master has not jurisdiction to give allowance 
or compensation to a tenant for improvements. 
A tenant for a term, pending the cause, will not 
be allowed for improvements made without the- 
sanction of the court, on notice to all parties^ 
although he may have been misled as to its' 
tenure by the receiver. Wild ridge v. M'Kane, 
8 Ir. Eq.‘R. 231. 

Account between tenant and landlord under a 
husbandry lease. Kennington v. Houghton, 2 
Y. & Coll. C. G. 620. 

A lessee of charity property obtained a further 
reversionary term, and afterwards made consider- 
able lasting improvements on the property ; the 
I'eversionary lease being set aside, the court con- 
sitlered the lessee entitled to compensation f(H’ 
money laid out by him in reference to the 
extended enjoyment. jitHGen. v. Kerr, 2 Beav. 
420 ; 9 L. j', Ch. 190 ; 4 Jur. 406, And see. 5 
Jur. 863. 

Reference under the circumstances directe<l, to 
ascertain whether any and what compensation 
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ought to be paid to an outgoing tenant from year 
to year, for bis outlay of capital on cbarby lands. 
Aft.-Gm. V. GalnH^lX BeaAL 63 ; 12 Jar. 275. 

Where a suit has been compromised before the 
'ex])i ration of a lease for five years pending the 
eanse, the tenant is entitled to^be conipensated 
for such moneys as he has bona fide laid' out for 
the benefit of the lands demised. Gardhi v. 
y'd/ufle, .Hay. & J. 542. And see Holmefi v. 
J^oicden, ib. 544, n. 

Under Void Lease.] — Lessee under a lease void 
for his own fraud, not entitled to allowances for 
lasting improvements. Pierce v. Wchh, 3 Bro. 
C. C.lo, n. 

Where title fraudulent, equity in giving relief 
will reimhurse the party in possession for per- 
manent iniprovements. Shine v. Gouf}h, 1 Ball 
A B. 444. 

Where lease or grant is good in law, equity 
will not set it aside without allowing for lasting 
imfirovements on estate. Att.-Gen, v, Palliol 
i) Mod. 411. 

In* 1600 a lease of charity land was granted 
for 000 years, at a rent very ‘little more than had 
for some time been received for it. The lessee 
covenanted to build upon the land. That lease 
was in 1S40 set aside as to a part of the land 
c«.)m prised in it, on an information filed against 
the assignee of that part only : and he was : — 
Held, not to be entitled to any allowance in 
rcsiject of the building which had been erected 
np.on the land. AtL-Gen. v. Pilgrim, 2 Hall & 
Tw. 186. Alfirming 12 Beav. 507. 

if, on parol agreement for a lease, any con- 
sideration had been paid, equity would restore 
the consideration, though it did not execute the 
auTiement in specie, llollu v. Edimrdr, 1 Yern. 

I'no, 

Tiiere is a difference between money laid out 
in necessary repairs and lasting improvements, 
and iiKineylaid out for fancy and humour ; the 
former shall be allowed, though not the latter. Ih. 

3. Landloed’s Right to take Possession. 

Abandonment of Premises.] — If a tenant quits 
without any intention of returning, the landlord 
may enter without bringing ejectment, hacey 
V. Lv(U\ Peake's Add. Cas. 210 ; 4 R. R. 904. 
And see Wlldhore v. Pamsforth. 8 B. & C. 6 ; 
2 M. lly. 185. 

YTiere a tenant of a house, after a regular 
notice to quit h.ad been given him, abandoned 
the |)remises, locked up the door, and left only a 
few articles of furniture therein ; and the land- ' 
lord afterwards, in his absence, and when no 
pei'son was in the house, broke oi'»en the door 
iuul took possession Heid, that he was justified 
in so doing, as he had a legal right of entry. 
Turner v. .)fcynwtf, 79 xMoore. 574 ; 1 Bing. 158 ; 
1 L. J. (o.s.) 0. P, 13 ; 25 r: R. 612. And see 
Tauntan xJJofttar, 7 Term Rep. 431 ; 4 R. R. 481. 

If the tenancy is determined, and the tenant 
and his family are gone away, and the house 
locked up, no one being in possession, the land- 
lord will be justified in breaking into the house 
and obtaining possession. Hillary v. Gay, 6 
Car. «S: P. 284. 

lessor putting Bill in Window — Effect of.] — 

If a landlord is lawfully on his tenant's premises 
h»r the tiinqjoHc of making a distress, he may 
put up a bill in the wiiwlow for the purpose of 
letting them, without thereby maldng himself 
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liable as a trespasser. Skidmore v. Booth, 6 
Car. & P. 777.' 

Lessee refusing to Quit.]— Where a tenant 
remains in apartments after the expiration of 
his term, the landlord is not justified in forcibly 
asserting his right to the possession by expelling 
him. J^wton v. Ilarland, 1 Scott (n.e.) 473 ; 

1 MaiL ct G-. 644 ; 2 Jur. 350. 

If a tenancy of a house is determined, and the 
tenant has promised to leave on a particular day, 
hut afterwards refuses to do so, the landlord is 
not jiistihed in putting the tenant’s wife by 
force out of the house, and })uttirig the tenant’s 
furniture into the street. Hillary v. Gay, 6 
Car. A P. 284. 

Rights as against Third Persons.]— 

G. rented a farm under the plaintiff, his term 
in which expired on the 1st February, 1 838. On 
the 2nd February the plaintiff’s agent demanded 
possession of the land : but C. refused to quit 
unless paid for certain improvements. The 
plaintiff thereupon brought an ejectment, and 
obtained actual possession on the 16th July ; — 
Held, that the demand of possession on the 
2nd February gave the plaintiff such a con- 
structive possession as to enable him to maintain 
trespass against a third person for coming on 
the land and carrying off the crops. Hey v. 
MoorehoiiM, 8 Scott, 156: 6 Bing. (N.C.) 52; 

9 L. J., C. P. 113. 

Lessee of Part of Property— Action for Re- 
covery of Land.] — Where the owner of the 
reversion of a theatre having by an order in a 
win<ling-up of a company obtained the lease and 
property of the theatre, the lessee of pro[)erty, 
boxes, and stalls, brought an action asking for 
an in junction to restrain the reversioner from 
preventing the plaintiff having access to his 
boxes and stalls : — Held, that the order in the 
winding-up did not affect the right of third 
parties : the defendant could only exclude the 
plaintiff by an action for the recovery of land 
where third parties would have notice and an 
opportimitv of appearing. Leader v. Hayes, 
54 L. T. 204. 

Disclaimer by Trustee — Rights of Sub-lessee 
and Landlord.] — When a lessee sub-lets, and 
afterwards became bankrupt, and his trustee, 
under s. 23 of the Bankruptcy Act, 1869, and 
under an order of the Court of Bankruptcy, dis- 
claims the lessee’s interest in the premises, the 
lessor is not entitled to eject the sub-tenant. A. 
lessee for a term of years by deed demised part 
of the premises for a shorter term, and the sub- 
lessee entered into possession. The lessee after- 
wards liquidated by arrangement, under the 
Bankruptcy Act, 1869, and his trustee, under an 
order of the Court of Bankruptcy, disclaimed the 
lessee’s interest in the premises. Notice of the 
application to the court for leave to disclaim 
was given to the sub-lessee, within a reasonable 
time before tfie order was made. The lessor 
having brought an action to recover possession 
of the part of the premises demised to the sub- 
lessee as from the date of the appointment of the 
trustee : — Held, that the lessor was not entitled 
to recover possession. Taylor v. Gillott (L. R. 
26 Eq. 682) commented upon. Smalley v. 
Hardimie, 50 L. J., Q. B. 367 ; 7 Q. B. I). 524 ; 
44 L. T. 503 ; 29 W. iL 554— C. A. 

A lessee of a house agreed to sub-let two rooms 
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for a part of his term, taking a fine ; he after- 
wards became bankrupt, and his trustee dis- 
claimed the lease. The landlord commenced an 
action of ejectment against the sub-lessee. The 
sub-lessee filed his bill to restrain the action, 
and to compel the landlord to grant him a lease 
according to the terms of his agreement with the 
first lessee. The provisions of the agreement 
differed from those of the lease Held, that the 
sub-lessee had no equity to enforce the provisions 
-of the agreement against the landlord. Taylor 
Y. (rillott, 4:4: L. J., Ch. vdG ; L. It. 20 Eq. 682 ; 
32L. T. 795 ; 24 W. R. 65. 

Licence by Tenant to Landlord to eject — Effect 

of.]-— A licence by a tenant to his landlord to 
eject him on a specified day without any process 
of law is void, as authorising the commission of 
an act which is made illegal by the act 5 Ric. 2, 
stat. 1, c. 8. MridqeY.Hawlt6>\ 50 L. J., Ch. 577 ; 
18 Ch. 13. 199 ; 45* L. T. 168 ; 29 W. R. 914. 

After Agreement to purchase Lessee’s In- 
terest, ]—A landlord having power to determine 
a lease enters into an agreement with the lessee, 
under which he becomes i)urch.asei' of his 
interest, and then gives notice to determine 
the lease ; the court held, that the relation of 
vendor and purchaser was established, and 
would not allow the tenant to be evicted until 
the question as to the amount of compensation or 
purchase-money was settled between the parties. 
Doe V. Zondo/i cf Croydon Ily.^ 8 L. J., Ch. 200. 

Under Proviso in Lease.] — See Johnwn v. 
Ml y ware, High gate, ami London Ily., ante, col. 
-811, and Kennedy v. Llddy, ante, col. 980. 

Under 4 Geo. 2, c. 28.] — A landlord having 
■dispossessed his tenant, under the 4 Geo. 2, c. 28, 
is not bound to shew that he com].)lied with the 
injunctions of that act. Doe v. Lcwu, 2 Ken. 
4120 ; 1 Burr. 614. 

4. Peoceedings to gain Possession. 
a. Summary. 

When Premises Vacant.] — When a tenant 
ceased to reside on the premises for several 
months, and left them without any furniture, or 
.•sufficient other property to answer the years 
rent — Held, that the landlord might properly 
proceed under 11 Geo. 2, c. 19, s. 16, to recover 
the possession, although he knew where the 
tenant then was, and although the justices found 
a servant of the tenant on the premises when 
they first went to view the same. Pilton. Ex 
2 >arte, 1 B. & Aid. 369 19 R. R. 342. 

It is not necessary to state, in the reeoi’d of 
the magistrates’ proceedings, that the landlord 
has a right of re-entry ; although such a right 
must exist in order to entitle the party to proceed 
under this statute. II). 

Before Magistrates.] — ^Where magistrates 

had given ])OSsession of a dwelling-house, as 
•<leserted and unoccupied, and the judges of assize 
had. on appeal, made an order for restitution 
with costs, and the tenant bronglit an action for 
the eviction against the magistrates, the con- 
stable, and the landlord : — Held, that the reconl 
•of the proceedings before the magistrates was an 
answer to the action on behalf of all the defen- 
dants. Asheroft v. JJowne, 3 B. Ac Ad. 684 ; 1 
X. J., K. B. 209. 
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The judges of assize, on appeal, under 11 
Geo. 2, c. 19, s. 17, against an order of two magis- 
trates giving possession to a landlord, made an 
order for restitution of the premises to the tenant. 
The order of the judges was not directed to any 
person Held, that a mandamus could not issue 
commandina: the two justices to make restitution, 
Meg. V. Traill, 12 A. & E, 761 : 4 P. & D. 325 ; 
lO'L. J., M. C. 57. 

Proceedings of magistrates for restitution of 
premises under 11 Geo. 2, c. 19, are, by s. 17, to 
be reviewed (in England) by the judges on the 
circuits, acting as individual justices. An alle- 
gation in an indictment, that an order was made 
by A. and B., the justices of assize for Surrey, is 
not supported by a certificate of such an order, 
being signed by the deputy clerk of assize in the 
same way as an order of court. Meg. y. Sewell. 
8 Q. B. 161 : 15 L. J., Q. B. 49 ; 10 Jur. 48. 

An order for restitution though not directed 
to any person, will justify the sheriff in acting 
under it. Ih. 

Where magistrates, from a doubt of their jurivS- 
diction, decline giving possession of premises to 
a landlord, the court will not compel them by 
mandamus to do so. Z' aider, Ex ^arte, 8 13. P. C. 
535 ; 4 Jur. 507. 

On an appeal to the judges of assize against 
the decision of justices giving possession of pre- 
mises under the 11 Geo. 2, c. 19, ss. 16 and 17, 
requiring that the notice, after the first view by 
justices, should state what day, at the distance 
of fourteen clear days at the least, they should 
return to take a second view : — Held, that four- 
teen clear (lays must elapse between the first and 
second views, and that that period had not 
elapsed, and the proceedings were set aside as 
irregular, and restitution ordered. Creak v. 
MrlylitonJJ., 1 E. & F. 110. 

The ])Owei’ to view and give posses.sioii to a 
landlord of deserted premises, created by 11 Geo. 
2, c, 19, s. 16, extended by 57 Geo. 3, c. 52, and 
varied as to its mode of execution Vjy 3 k 4 Viet, 
c. 84, s. 13, is not, b^^ any of the provisions of 
the 3 k 4 Viet. c. 84, or by 11 A 12 Viet. c. 43, 
s. 34, vested in the lord mayor or one aldermaii 
sitting in the justice-room at the Mansion-house 
or Guildhall, so as to enable them to exercise the 
power in the same manner as a police magistrate 
sitting in one of the metropolitan police-courts 
mav, under 3 k 4 Viet. c. 84, s. 13, exercise it. 
Edwards v. Hodges. 15 C. B. 477 ; 3 C. L. R. 472 ; 
24 L. J., M. G. 81 ; 1 Jur. (N.s.)91 ; 3 W. R. 167. 

In an action for breaking and entering the 
plaintiff’s dwelling-house, F. and M. justified the 
trespasses ; the former, as owner in fee, the 
latter, as his servant. Plea, also, by the latter, 
not guilty. Replication, nolle prosequi as to F., 
but alleging an estoppel as to M., for that M. 
demised the premises to the plaintiff, as a yearly 
tenant, at 1 6/. a year, which demise was in force 
and undetermined. Rejoinder by M., denying 
that the tenancy of the plaintiff was in full force 
and undetermined. At the trial, the demise 
from M. to the plaintiff was })roved, and it was 
shewn that a notice to quit, signed in the names 
of both and M., was given to the plaintiff ; 
and that subsequently a complaint was made to 
the magistrates under the above statute, which 
was signed by F., “ as for himself and M., either 
or both of them.” Upon that complaint, a war- 
rant was issued, which contained the name of 
only one complainant, under which the trespass 
was committed and the plaixitiff ejected ; the 
key of the house was taken to M, by the otficer ; 
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the iurv havina; found for the plaintiff Held, 
that the authotity of M., as servant of 1 '., was 
sufficientlv denied by the replication of estowiel, 
and that tres)iass was the proper remedy._ ^ar- 
v.Prifehard; 3 D. (KSO 664: o Scott 
(N.H.) filO ; 4 Man. & G. 783 ; 12 L. J., C. P^34 , 7 
Jur t>77. See also MlmnnfU v. Fmmger^ i Q. B. 
558*; 14 L. J., Q. B. 278. 


Under 1 & 2 Viet. c. 74.]— In an action against m] 
a landlord for irregularity in the mode ot pjo- Co 
ceeding to obtain possession of premises under gp 
1 & 2 Viet. c. 74, where the landlord, at the time th 
of annlvinir for the justices’ warrant, was entitled 50 
to the possession of the premises, there must be u, 
special damage arising froni the ^planty 
complained of. Fffhnwy v. I^ox, 1 
IGG; 2G L. J., C. P. 5; 2 Jur. (N.S.) 128,4; o 
W. R. 148. . 

A declaration, setting out an informal notice ^i 
of the landlord’s intention to apply to the justices qj 
for a warrant to obtain possession under the act, j-v 
and alleging the issuing and execution ot such cf 
warrant," imd that under the authority of such oi 

procoedin,® the plaintiff was forcibly expelled „ 

from tlie (hvelliui;-housc of which he was tonaiit, 0 , 
does not sufficiently shew special damage arising tc 
from the informality of the notice. ItL ^ tc 
A landlord is not liable in trespass for eject- a: 
inc a tenant where the tenancy has expired, p 
airiKHigh he may hpe taken proceedings against ti 
him under 1 <!ic 2 Tict. c. 74. Ih. ^ a: 

rp(ni an application under 1 & 2 \ ict. c. o 
by a landlord to justices of jietty sessions, to t] 
rtM 30 ver ])ossession of premises held over by ins ^ 
tenant after the expiration of the term, the p 
tenancy having been proved to the satisractioii y 
of the justices, and its legal determination, and ( 
the tenant’s refusal to cpiit, the juriscliction ot ^ 
the justices to give the laiullord possession is not 
ousted l)y the tenant’s setting up the title of a 
thin! person. v. Darm, 4 0. B. (N.S.) i.)o. 

Tenant holding over — Effect of Order For- 
cible Entry— Damage to Furniture— Trespass.] 

—The plaintiff occupied a cottage helonging 
to the defendant F. under ^ a tenancy deter- 
minable upon three months’ notice. On the . 
24th of March, 1890, notice to cjuit the premises 
at Midsummer was given by F., but the plaintiff 
refuse<l to give uji possession ttii the term i nation, 
of the tenancy, though informed that the owner 
had entered into a contract with B. (a co-defen- 
<lant) to pull down and rebuild the plaintiff’s 
cottage, and also one adjoining. On the 3rd of 
Septeml)er. F.. being still unable to get posses- 
sion of the cottage occupied by the plaintiff, 
applied for and olitaineii from justices an order 
reipiiring- possession to be given up within 
twentv-onc days under the provisions of 1 & 2 
Viet. c. 74. The same day that the order was j 
oiitaiiied some tiles were lemoved by one of the i 
defendants from the roiJ of the plaintiff’s 
cottage and fell into a bedroom, thereby injuring 
some of his furniture; and before the twenty- j 
one days had exjiired the foundations of the! 
new cottages were dug in tlic garden, and some 
ganlen produce destroyed. There was also, 
within the time specilied by the justices’ order, 
some further interference with tlie roof and con- 
sequent damage to the furniture : — Held, that 
an action for trespass and damage to the plain- 
t ill’s goods wa.s not maintain.ablo. inasmuch as 
there \viis no cviilence of a forcible entry or of 
any cause of action, and that the defendants 


to tne prov isiuiiB - — - n on 1 1 i 

T,mp^ V FoleiL 60 L. J., Q- B. 464, [1891] 1 

Q R 730 ; 64 L.T. .638 ; 39 W.K. 310 ; 35 J. P. 

521 . 

1 b. In County Court. 

1 Jurisdiction — Determination of Tenancy — 
“LegalNotioe to quit.”]— By s. 50 of the County 
Courts Act, 1856, jurisiiictioii m ejectment^ is 
Tiven to the county courts in cases where neither 
= the rent nor the value of the premises exceeds 
^ 501. a year, and the tenant s term and interest 
- “shall have expired, or shall have been deter- 
' mhial either by the landlord or the tenant by a 

1 leeal notice to quit.” — The plaintiff^ let to the 
^ d(Sendant a house for three years at a rent of 

3 Z 6 .s‘ a month, payable monthly ; the agree- 

2 mentof teiiaiicv contained a power of re-entry 
s on nonpayment of any part of the reiit for 

tweiitv-oiie days after the day of payment, or in 
^ case of the breach or non-performance of any 
of the conditions of the agreement. A month’s 
^ rent having been in arrear for more than twenty- 
one davs, the plaiiitiS gave the defendant notice 
to quit at the end of the next month ot the 
terra alleging as breaches nonpayment of rent 
•- and a breacirof a condition in the agreement 
h Held that a “ legal notice to quit ” must be 
it taken to mean the notice to quit required by law 
and not one depending on the express stipulation 
1 , of the parties; that the tmiancy had not, 
^ therefore, been determined within the meaning 
is of the section, and that an action to recover 
possession of the premises could not be brought 
'll in* the county court. Friend v. Shaw, 57 L. J., 
Q B ->25 ; 20 Q. B. D. 374 ; 58 L. T. 89 ; 35 
W. K. 236 ; .52 J. P. 438. 


5. Wrongful Acts and Nuisances. 
a. Liability of Landlord. 

1 . To Tenant. 

Negligence of 'Workmen doing Repairs.]-— 

A well was let from year to year, neither land- 
lord nor tenant being bound to repair the stem- 
in g. The well being out of repair, the tenant 
complained to the landlord, who sent in men to 
reiiair it. The well was destroyed by the negli- 
gence of the workmen employed. An action 
having been brought by the tenant against the 
landlord to recover damages for the injury sus- 
tained by him : — Held, that the landlord was not 
necessarily responsible, but that it was a questioii 
of fact for the jury what w'as the nature of the 
obligation incurred by him by reason of his 
j interference. Milla v. Tlolton, 2 H. & N. 14. 

1 Cattle poisoned by Yew Txmi xm Adjomingr 

I Land.]— A tenant for life of an estate, in 1868' 
leased a farm adjoining plantations in which yew 
trees were growing, and which the lessor reserved 
to himself. In March and September, 1869, 
sheep belonging to the lessee died from having 
eaten of the yew that protruded through the 
fence surroundhig the plantations, and cliiipings 
of yew that had been thiwn over the fpee by 
the lessor’s gardener. Tlie lessor died in Feb- 
ruary, 1870 ; the tenant continued to hold the 

I farm as the tenant of the trustees of the will by 
I which the estate was settled. In September 

I I anti October, 1870, four steers belonging to him 
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got over a ditch, which happened to be nearly blasting and by the smoke from the klins, and 
dried np, on to land in the hands of the trustees, he brought an action against both A. and B. 
and died from eating yew tl^ere. A bill for the Held, that he, the landlord, was liable, although 
administration of the lessor’s estate was filed in the nuisance was actually created by the act of 
February, 1871, and the lessee brought in under nis tenant, because the terms of his demise were 
the decree a claim against his executors .for fin authority from him to B. to create the nuisance, 
damages on account of the loss of his sheep and which was therefore the necessary consequence 
cattle so poisoned ; — Held, that the claim for the of the mode of occupation contemplated in the 
losses which occurred in the lessor’s life, if ever, demise. 2?). 

sustainable, was one in respect of an injury to The owner of -real property is not responsible 
property coming within 3 & 4 Will. 4, c. 42, s. 2, for a nuisance committed and continued thereon 
and ^vas made too late. Ershtm v. Adeane^ by the tenant in possession. lllcli y.BaHterjield^ 
Bennetts Claim, 42 L. J., Ch. 835 ; L. R. 8 Ch. 2 Car. & K. 257 ; 4 0. B. 783 ; 16 L. J., G. P. 273 ; 
756 ; 29 L. T. 234 ; 21 W. R. 802. 11 Jur. 696. 

If the owner of land demises it with an existing 
Vibration on Adjoining Land — Unstable nuisance thereon, he is responsible for the con- 
Bnilding' — Estoppel— -Derogating from Grant — tinuance of that nuisance during the term ; so, 
Measure of Damages.] — Where a lessor, by if he is a party to the creation of a nuisance 
w'orldng engines on land adjoining premises after the demise ; but he is not responsible for 
demised_ by him to a tenant, has caused such a nuisance so created, though such nuisance is a 
vibratioh as to destroy a house standing on and probable consequence of the use of the land as 
demised with those premises, it is no defence to demised, //v. 

an action by the lessee for a nuisance to shew An omission on the part of the owner of land 
that the house was at the time of its destruction, to determine the tenancy after the creation by 
and also at the date of the demise, in a weak the tenant of a continuing nuisance thereon is 
and unstable condition. The lessor is estopped not equivalent to a fresh demise of the premises, 
fz'om setting up such a defence, because to give so as to make him res])onsible for such nuisance, 
effect to it would be to allow him to <lerogate Jh. 

from his own grant. Grosnenor Hotel Co. v. An action lies against the landlord of a house 
Hamilton, 63 L. J,, Q, B, 661 ; [1894] 2 Q. B. demised by lease, who, under his contract with 
836; 9. R 819; 71 L. T. 362; 42 W. R. 026 — his tenant, employs workmen to repair the house, 
C. A. for a nuisance in the house occasioned by the 

The measure of damages in such an action is negligence of his workmen, Leslie v. Pounds, 
not only the value of the tenant’s lease, but (as 4 Taunt. 649. 
in other cases of tort) includes also all loss 

suffered by him which is fairly attributable to Overflow of Water from Dock.] — The Victoria 
the wTongful act of the lessor. Ih. Dock Conqzany, a company incorporated by act 

of izarliament. in pursuance of tlieii* powers, 
Duty of Landlord to protect Premises.]— in 1858 demised a portion of the dock wall 
Where premises are let as a jeweller’s shop to be or bank to the Thames Graving Dock Corn- 
occupied during hours of business only, the land- pany, the lessees covenanting to construct a 
lord, in the absence of express stiq)ulation, is graving dock on land of their own, and make 
under no liability for a loss occasioned by a and at all times maintain a channel through the 
robbery during the night, even though the demised part of the Avail into such graving dock, 
premises were insufiiciently protected. L'sjnr v. The Graving Dock Company constructed their 
Todd, 1 Cab. & E. 155. dock and the channel in accordance with the 

covenant in the lease. The undertaking of the 
ii Ih Third I^uvties. Thames Graving Dock Company was afterwards 

acquired by the Victoria Graving Dock Company. 
For wrongful Acts of Lessee.] — If the lessee The Victoria Docks Company was afterwards 
of property, proceeding by the licence of the amalgamated with the London and St. Katharine 
lessor, performs acts which amount to a nuisance, Dock Company. On the IStli January, 1881, 
and for which he would have no defence in an there was an unusually high tide and a strong 
action, the lessor will be liable, for lie is bound gale, which was at its height at the highest 
to see that his property is so managed that other point of the tide. The high tide and gale coin- 
persons are not injured. White v. Jameson, bined forced the water in the graving dock, 
L. R. IS Eq. 303 ; 22 W. R. 761. which had entered it tlirougli the channel 

demised b}" the said lease, over the banks and 
For Ifuisauces, &c.] — The lessor of demised flooded the plaintiff’s land. The plaintiff’ sued 
premises adjoining the highway is not liable for both companies for diimages. The court cariie to 
a nuisance to the highway existing on such the conclusion, upon the evidence, that the banks 
premises at the time of the demise, if the lessee of the graving dock had not been properly rnain- 
occupics under an obligation to repair. Gioinnell tained at the height required by the Dagenham 
V. Learner, L. R. 10 C. R. 658 ; 32 L. T. 835. Commissioners, who are the commissioners of 

A landlord who lets premises for a fixed and sewers for the' district ; — Held, that neither the 
definite })urpose is liable for any nuisance that height of the tide nor the force of the win<l, nor 
arises naturally and of necessity from the use of the coincidence of their haiipening together, 
such premises as contemplated by the demise, could be considered as tlie act ot God., in the 
Ifarris v. James, 45 h. J., Q. B. 545 ; 35 L, T. 240. sense which would discharge the Graving D<:.>ck 
A. let to B. ji field for the purpose of its being Company from liability. That the St, Katharine 
W'orked as a lime quarry. The ordinary way of Dock Cotnpany, being umler a liability to 
getting the limestone was by blasting, and A. maiutain their own wall, and having leased it 
authoi’ised the quai-rying of the stone and the with a covenant which bound the lessees to make 
erection of lime-kilns in the field. A nuisance an opening in it, were in the same position as if 
was caused to the adjoining occupier by the it had been cut by a contractor employed by 
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them, and were liable for any damage resulting 
f 11 an their lessee’s neglect in taking proper 
jirecantions against the natural results of such 
■o}>eniiig. Jiuft Y. Viefona Gracing Dock Co,, 
4-7 L. T. B78. 

Premises iuBangerous or Defective Condition.] 
— An action lies against an owner of premises who 
lets them to a tenant in a ruinous and dangerous 
condition, and who causes or permits them so to 
remain, until by reason of the want of reparation 
the%' fall upon and injure the house of an adjoin- 
ing owner. Todd V, Flight.^ t> 0. B. (N.S.) 377 ; 
30 L, J., C. B. 21 ; 7 Jur. (N.S.) 291 ; 3 L. T. 325 ; 
9\V. 11. U5. 

An owner of a messuage and premises, attached 
to which was an area, let the same to a tenant 
from year to year, and died, having devised the 
property, with an iron grating over the area 
improperly constructed and out of repair so as to 
amount to a nuisance, to the defendant. The 
defeiulant having no notice of the nuisance, 
suihu’LHi die tenant to remain in tlie occupation 
of the premises u|ion the same terms as before, 
receiving rent. The wife of A. having sustained 
damage l>y reason of the dangerous condition of 
tlie glut in'g -Held, that the defendant, as rever- 
sioner, was liable to an action for the damage 
thereby oe.casitmed. Gaudy v. JuJ/hor, 5 B. k S. 
78 : 33 L. d., Q. B. 151 : 10 dur. (N.S.) 052 : 9 
L. T, SOU : 12 W. B. 520. But on apiieal the 
<leeisi< tu was questioned without the ]»oint being 
determined. 6'. CL 5 B. k S. 4S5 ; 9 B. k 8. 15 ; 
13 W. B. 1022— Ex. Ch. 

A hindlonl who lets a house in a dangerous 
state is not liable to the tenant’s customers or 
guests fur accidents liappening in consequence 
during the term. Rohhhoi v. Jouea, 15 C. B. (N.S.) 
221 ; '33 L. d., C. P. 1 ; 10 dur. (N.S.) 239 : 9 
L. 1’. 523 ; 12 W. R. 248. 

A landlonl, in 1873, demised a house abutting 
U]inn a public street to W., tlie lease containing 
a covenant whereby he bound himself to ‘d-epair 
and keep in repair” the demised premises. At 
the time of the demise there was upon the 
premises a grating opening into the .street, which 
gratiijg was.unkiiowii to the landlord, in a defec- 
tive state of repair and dangerous. In 1874 the 
grating gave way, causing damage to the plaintiff 
V’hilc iawfully using the highway. The jury 
found that the landlord could not have known of 
the defective condition of the grating by the 
exercise of ordinary care: — Held, that he was 
nrit li:d)le. (hchmtdl v. Earner, supra. 

A Ifuiiiiord is liable for an injury to a stranger 
by the defet^tive repair of demisetl premises only 
wlien lie has contracted with the tenant to repair, 
or when ho 1ms been guilty of misfeasance, as, for 
instance, in letting the premises in a ruinous 
condition ; in all other cases he is exempt from 
resjxmsibility for accidents happening to strangers 
<lur ing the tenunev. Xelmn v. Li rorpool Ernrery 
Co., 43 L. J., C.‘P. (>75 ; 2 C. P. D. 311 : 25 
W. B. 877. 

The (iefendaiits let to F. a house by an agree- 
ment in writing, by which F. agreed ‘4 o (to all 
nece.ssary repairs to the premises except main 
walls, 3-oof, and main titnbers.” There was no 
agreement liy tlie defendants to I'epair, and the 
houst' was in good condition at the time of letting 
it. Owing to the defendants’ negligence in not 
repairing a part of the main walls, a chimney-pot 
during tlie tenancy of F, fell upon the plaintiff, 
who was a servant of F., and injured him : — 
Held, that the plaintiff was not entitled to 


recover compensation from the defendants for 

the mjuiy sustained by him. Ib. 

A landlord let premises to a tenant under a 
lease by which the latter covenanted to keep 
them in repair. Attached to the house was a 
coal-cellar under the footway, with an aperture 
covered by an iron plate, which was at the time 
of the demise out of repair. A passer-by fell in 
and was injured Held, that the landlord was 
not liable for this accident. Pretty y. Bielmore, 
L. E. 8 C. P. 401 ; 28 L. T. 704 ; 21 W. R. 733. 

Held. also, that the provision in the Metropolis 
Local Management Act, 1855 ( 18 & 19 Viet. c. 120), 
s. 102, makes no difference in this respect. Ih. 

' The plaintiff was injured through a defect in 
the condition of a coal-plate in the pavement in 
front of a house let by the defendant on a weekly 
tenancy, and such defect, though not shewn to 
have been in existence at the commencement 
of the tenancy, had existed for nearly two years 
before the accident Held, that having regard 
to the nature of the tenancy, there had been a 
reletting of the premises after the nuisance was 
created!^ and that the defendant, as reversioner, 
was liable. Gandy v. Jiibher (5 B. k S, 78 ; 
9 II). 15) discussed. Sandford v. Clarlie^ 57 
L. J., Q. B. 507 ; 21 Q. B. D. 398 ; 59 L. T. 226 ; 
37 W. R. 28 ; 52 J. P. 773. 

The owner of premises let by him in fats as 
offices, who retains the staircase in his occupation 
and control, owes a duty towards the tenants 
and towards those persons who come to the 
]:>remises on business with them, to keep the stairs 
in a reasonably safe state of repair, although the 
leases to the tenants contain no covenant by the 
landlord to that effect, and therefore the owner 
is liable for i)crsonal injury caused by the want 
of repair. Miller v. Hanooeh, [1893] 2 Q. B. 
177 : 4 R. 478 ; 69 L. T. 214 ; 41 W. R. 578 : 57 
J. P. 758--C. A. 

In an action for damages against the landlord 
of premises let on a weekly tenancy by a person 
who has sustained injuries through an accident 
which took place on the premises, it is a question 
for the jury whether the accident was caused by 
a structural defect existing at the time of the 
original letting, or whether it was caused by the 
negligence of the tenant. Boioeii v. Anderson, 
[1894] 1 Q. B. 164 ; 10 B. 47 ; 42 W. R. 236 ; 58 
J.P. 213. 


b. Liability of Tenant. 

i. To Landlord. 

Waste, what is.] — Semble that an injury to or 
the destruction of clernised premises, resulting from 
the use of them by the tenant in a i-easonable and 
proper manner having regard to the class of teiie- 
ment to which thev belong, is not waste. Saner 
V. Bilton, 47 L. J., Ch. 267 Ch. D. 815 ; 38 L.T. 
281 ; 26 W. R. 394. 

Cutting Turf.]— A tenant cannot cut turf under 
a demise of “improvable bog,” unless he can sliew 
that it was necessai-j’- to cut away the turf for the 
pmqjose of im})roving it. Pollard v. Smith, 1 
Hog. 391. 

Tenant i-estrained from cutting turf for sale 
(his lease giving a right of estovers only), not- 
withstanding an iuiintcri'upted pi-actice for eighty 
years. Courtown (Lard) v. Ward, 1 8ch. &Lef. 8. 

Injunction refused to resti-aiii tenant fi'om cut- 
ting turf as tire-bote. Be Sails (Counf) v. , 

2 Moll. 516. 
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Where a landlord filed a bill against his imme- 
diate tenant, to restrain him from cutting turf 
for sale on a valuable bog appurtenant to the 
lands demised, and the tenant put in his answer 
stating, that hehad never by himself been in the 
actual occupation of any portion of the lands, 
that he never by himself or any of his agents had 
committed the waste charged by the bill, and that 
if his sub-tenants had cut turf for sale or other- 
wise, he was unable to restrain them from so doing, 
the practice having existed previously to the lands 
coming into his possession Held that although 
it did not appear whether these tenants were 
merely tenants from year to year, or had any 
greater interest, the injunction could not issue as 
they were not before the court. Korhury {Zord’) 
V. Alleyne^ 1 Dr, &; Wal. 337. 

A lessee for lives renewable for ever will be 
restrained from committing waste on the demised 
premises by cutting turf, although it appeared that 
the bog cut out was converted into pasture land, 
and that the ground was improved by the waste. 
White -7, Wals\ 1 Jones, 626, n. vS.P., 1 

Jones, 627, n. 

A lessee for years renewable for ever will be 
restrained from similar waste, although it appears 
that the tenants had immemorially cut turf. 
Wate.r]}arh (AerrZ) v. AuitteR. 1 Jones, 627, n. 

A mere demise of bog, as such, will not give the 
lessee a right to cut turf for sale, particularly where 
the demise is of the bog together with other 
property. But if nothing but bog be demised, and 
it is not convei’tible to any other use save being 
cut for sale, or if it were, at the time of the demise 
used by cutting it for sale, the lessee may cut turf 
for sale. Coppinger v. Guhhins, 3 Jo. k Lat. 397 ; 
9 Ir. Eq. E. 304. 

Tenant in fee, in possession of lands, con- 
veyed the same and all bogs thereon to a pur- 
chaser, who, by deed of equal date, demised the 
lands to the vendor and his heirs for lives, renew- 
able for ever, to hold “ in the same manner as he 
now holds and enjoys the same,” reserving a rent 
equal to 6/. per cent, on the purchase-money. The 
lease contained the ordinary powers and cove- 
nants. The vendor had, in some few instances, 
before the conveyance, cut turf for sale : — Held, 
nevertheless, the court being of opinion that 
there was no such general detlication of the bog 
to cutting, for mere purpose of sale, as to convert 
it into the nature of an open mine, that the lessee 
was not entitled to cut turf for sale. Ih. 


Cutting Timber and Trees.] — See supra, M. 12, 
ante, col. 1237. 


Cultivating Waste Land.] — An action for an 
injury to the inheritance lies by the reversioner 
against the tenant pending the term for inclosing 
and cultivating waste land included in the de- 
mise, and for continuing the grievance. QuecS^ 
College^ Oncford v. JIalleW 1-1 East, 489. 


Carrying out Allotment System — ^Licence by 
Lessor — Duration of Permission.] — A tenant for 
life, dispunishable for waste, had power to lease for 
twenty-one years ancient pasture land, which he 
afterwards, and before any lease, had converted 
into garden aUotments in a manner amounting tr> 
waste. The leasing power provided against “any 
fine, premium or forfeit being taken for tlie 
making thereof,” and that “none of the lessees 
should be, by any clause or words therein con- 
tained, aiithorised to commit waste, or exempted 
from punishment for waste.” In a lease reciting 
this power, the tenant for life demised the premises 
for twenty-one years, reserving a rent payable 
half-yearly. The lease contained a covenant by 
the lessee not to break up any of the ])astiire land 
demised, “ except for the purpose of carrying out 
the allotment system,” introduced by the tenant 
for life : — Heltl, that the exception in the cove- 
nant did not amount to a licence or an authority to. 
the lessee to commit waste by carrying out the- 
allotment system, and that if any implicatioTL 
could be made so as to construe that exception 
as justifying a permission to the lessee to do. 
anything, it could not be inferred that it permitted 
him to do more than to carry out the allotment 
system during the life of the tenant for life, so far 
as the tenant for life had power to permit it, and 
not otherwise. Doe d. lIopMnmn v. Ferrand^ 20' 
L.J., C. P.202 ; 15 Jur. 1061. 


Converting into Cemetery.] — Semble, the con- 
version of meadow and pasture lands into a public 
cemetery amounts to waste at common law. 
Hmt V. Browne^ Ban. & Sc. 179. 


Erecting Buildings on Holding — Dwelling- 
bouses.] — Erecting on an agricultural holding 
dwelling-houses to be used in furtherance of an 
illegal conspiracy held to amount to waste. 
Brooke v. Mernagh^ 23 L. E., Ir. 86. S, F., Brooke- 
V, A7/rrt?n/(7/f , 23 L. E., Ir. 97. 


Glass-bouse.] — See Menx v. CohletpiM L. J.,, 

Ch. 449 ; [1892] 2 Ch. 253 ; 66 L. T. 86. 


Sowing Pernicious Crops.] — Injunction granted 
to stay waste and from sowing land with per- 
nicious crops. Pratt y. Brett, 2 Madd. 62 ; 17 E.E. 
187. 


Breaking up Meadow or Pasture.] — A tenant 
will not be allowed to break up ancient meadow 
or pasture, though the land is mossy and requires 
tillage. Marti u v. Coggan, 1 Hog, 120. 

Qiiaire, whether injunction would be granted on 
ground of waste to restrain tenant from ploughing 
up meadow to build on. De Wilton (^Lordi) v. 

6 Ves. 10(). 

Where a tenant turned up the ground, the court 
interfered by injunction to stay waste. Carden 
V. i«Ze?-, Hay. & J. 112. 


Penalties — Increase of Rent.] — See ante, 

cols. 950 ct seq. and cols. 1184, 1185. 


Altering Buildings.] — ^At law the tenant is, 
guilty of waste if he pull down doors, windows, 
wainscots, or in any way alters the material form 
and features of the demised buildings. Norik v. 
Guinan, Beat. 343, And see Edge v. Pemherton,. 
12 M. & W. 187 ; 1 D. & L. 467 :'l3 L. J., Ex. 48. 

Where, in an action by the reversioner against 
the tenant of a house, for opening a door in a 
wall without his consent, and thereby damaging 
the house, and prejudicing his reversionary 
interest, the opening of the door is proved, and 
all actual damage is disproved, the jury should be 
directed to inquire whether the reversionary 
interest has or has not been injured. Young v. 
Spejwer, 5 M, A Ey. 47 ; 10 B. & C. 145 ; 8 L. J.. 
(O.S.)K. B. 106. 

The reversionary interest of thcplaintifi might 
be injured, althougdi the house itself was not. Ih. 

Injunction against proceeding with alterations., 
in a house under an agreement for a lease upon 
circumstances that would probably prevent a 
specific performance, viz. surprise, the effect of ^ 


.ifit 

t 
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XXX ^4= ^mlntitnTV wastft 


fraudulent misrepresentation f 

ami the particular nature of ^lie altuatiMi? tr 
the conversion of a private house to ! « PO»o 

of a coacdnnaher’s business, %vhoUy ohan»ii)= tl 

nature of the subject. Jiomuit v. SaMei, 
Yes. r)2(). 



Pulling down and rehuUding.]— Two whi 

leases were granted of pieces of lat.fvtith .mne to q 
buildings on them, one f.'plad in 1 1 <« I 

Tears, the other granted in 1824 foi - „„ 

Tliore was ncr reservatioii of a powei of lo J , 
for breach of covenant, nor was the gar 

covenant obliging the lessee not to dial » U 
u^ of the premises. There S 

eiLtrv for rent in arrear, and no sulhcitnt fsti ts. 
on the premises. In each le^e ‘ p; 

covenant by the lessee that hef is ..““tito s, ^c , , 

“ will during the term ginnted Pt'^^vve, nidioR 
support, maintain, and keep the ■ 

nrembes. and all improvements made and to be 
mhe thereon, in aoixl and sufficient order, repau , is 
"nfetdhiont-and at the e-td or ~ fc 
<k‘teriniriatioii of this demise, ci; 

leaver and deliver up the same unto ’ 57 

his heirs, kc. The premises had been used. a. 
corn stores for some years; and afterwards a._ 
jirtillery barrachs, and dwellings tor 
>oMiers^ They had fallen into wi 

hecame necessary 

tluaiLdit it would he benehcial to 

store buildings into <l'vellnig - houses h ch 

^vmlld nuieh increase their ‘ 

pro<*ee<ling to convert tliem 

the lessor' filed a oill to restrain him, allegii g 

Helil, that this was not the cabe of \y 
enforcing a negative covenant where mmls 
of contract were clear and indisputable , that tiie 
wubto alleged was meliorating waste, and that, 
under the\‘ircunistances, the court had, J 

due exercise of its discretion 111 such mattus, 
properlv refused to interfere ( 

Jhhertu V. AllnHUR a App. Cas. d)l) : 39 L. i. 

129;2()W.K.r)13— H. L. (Ir.) 

Tlie court will not restrain a tenant f 10111 
rmlling down a liouse and building another winch 
the landlord objects to. Snij/th v. CaHet\ lb ^ 
Beav. 78. | 

Where Premises buriit.]--A tenant for years ^ 

is subject to waste where the premises have been j 
burnt*, though there lie no covenant to repair or . 
rebuild. Jtoolt v. Worth, 1 Yes. 462. 

Removing Barrier between Mines.]— An action 
in the nature of waste will lie against a lessee of 
11 mine for an injury to the reversion by the 
removal of a harrier or a lioundary between it 
and an atljoining mine. Mnrher v. Kenrich, 13 

B. 188 *; 22 L, .1., C. P. 129 ; 17 Jur. 44. 

Threat to commit Waste.] — A breach, in an 
.action by lainllord against tenant, that the 
tenant tlireateued to commit waste unless }iaid a •, 
certain sum by the incoming tenant, and that | 
the latter was thereby compelled to and did pay 
him that sum, in order to prevent his committing 
such waste, is bad. Loaoh v. Tliouuh^, 2 M. &; AY. 
427 : 5 1). r. C. 612 ; 6 L. J., Ex. 126. 

Action of Waste — When it Lies.] — An action 
in the nature of waste will lie aga’inst a lessee, 
although the act complained of might also be the 
subject of an action for the breach of an express 
covenant. Marker v. Kenriok, 13 0. B. 188 ; 22 
L. J., G. P. 129 ; 17 Jur. 44. 


An action in the nature of voluntary waste 

witl lie aSnst a tenant for years after the 

evniration'of his term as well as an action for 

SrSi of covenants conUin^lm Ins lease. 

KiulysUle v. ’He, at the suit of a landlord 

aetPaone by the latter, 

, SMdingoier after theexpta^ 

to quit. Burchell v. Hornsby, 1 0.imp. dOU. 


Damaees-lIominal.]-In an action of waste, 

1 e .0 against a tenant tor yeara, 
r conve big’ hi^e doses of meadow into 
eardS eroundhf the jury givcsonly onefarthmg 
fkma"e? for each close, the cou^i-t will give him 

tve to enter up judgment for hmiself. 

School V. AUerton, 2 Bos. 6:^. 80. And see 
Pindar v. WiKhieorth, 2 East, loo. 

Where the action of the tenant to 

tpcliTiical waste, if the court is satished it is 
waste wbr does not injure the inheritaiice, i 
is no answer for the landlord to say that it 
benefits the tenant and puts money into his 

Per Kav, J- Tnchcr v. Pinyor, *>1 X,. X, 

Fffi m 1 2i bn D. 18 ; 46 L. T 894 ; 30 W R. 

.578. Affirmed, .52 L. 

.508; 49 L.T.273; 32 W.R.40;48 J.P.4-H.L.(E.) 

On. Lessor’s Death.]— Lessee’s damages in 

waste moderated by death of lessor. Anon., 
Cary, 2. 

Injunction against 'Waste.]— Where a tenant 
defeiiding an ejectment brought by his land- 
lor<L makes default at the trial, and makes 
: use of the interval to do all the miscluot he can 
■ by breaches of covenant and wilful waste, an 
S iuiunction will be granted on motion, or m the 
5 vacafioii or petition ; but it was refused where 
- no ejectment had been brought. Latliropj] v. 

^ llarrlR 6 Yes. 259. 

And' see Bonnett v. Sadler and Smyth v. 
Carter, supra. 

ii. To Third Parties. 

ii Of Occupier of Premises.]— The duty of him 
8 who occupies a house abutting on the highway 
is to repair all known defects of the house and 
its appurtenances, the non-repair of which may 
'■s result in danger to the passers-by ; and that duty 
’’i is not dischaj-ged by the employment ot a con- 
tractor to repair such defects. If damage i|esults 
from the negligence of a contractor so eraployeclj 
the boiiselioider is liable. Tarry 
L. J., Q. B. 260 ; 1 Q. B. D. 314 ; 34 L. 1. 97 ; 

, 24\Y. B. 581. ^ , 

A. occupied a house abutting on a street. 
Projecting from the front wall, about fitteeii 
feet over the pavement, was a lamp which he 
had emploved a contractor to repair, along with 
.vi his other lamps. The contractor did Ins work 
ho badly. Another contractor being afterwards 
1 . einpioyed by A. to examine the lamp, placed 
.rvf the latlder against the bracket which joined it 
'I to the wall. The weight ot the ladder and the 
ib'fr rotten state of the bracket caused the lamp to 
W fall and injure a passer-by in the street :— .hleiti, 
that A. was responsible to him for the injury so 

caused. Ih. . „ 

ion The defendant was tenant and occupiei: ot a 
see, newly-erected stable, adjoining and all but 
the touching the hank wall of a house in the 
ress suburbs'of London, and which stable was 
22 on a mound of made earth at a higher level than 
the basement of the plaintiffs house, and the 
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result was that water, mixed with stable drainage 
and sewage leaking from a broken soil-pipe in 
the stable yard, oozed through the wall of the 
plaintiff’s house, so as to be a nuisance. On a 
bill by the owners of the house, for an injunction 
to restrain the nuisance occasioned by the damp, 
and also by the noise of the* horses kept in the 
stable : — Held, that the occupier of the house 
should be a party to the suit, inasmuch as the 
alleged nuisances were of a temporary nature. 

Broder y. Sa/dlard, 45 L. J., Ch, 414 ; 2 Ch. D. 

(;92 ; 24 W. E. 1011.. 

The bill having been amended by the addition 
of the occupier as a co-plaintiff, it appeared that 
the damp was due to the circumstance of the 
stable being erected on made earth, placed there 
unknown to the defendant by some predecessor 
in title : — Held, nevertheless, that an injunction 
should be granted, for the reason that the possessor 
of land is responsible for nuisances arising on it, 
by whatever means occasioned. Ih, 

Held, also, with regard to tlie noise, that the 
stable was so situated that the ordinary use of 
it occasioned an annoyance amounting to a 
nuisance. Ih. 

, The plaintiff’ and the defendant were respec- 
tively occupiers of adjoining houses. An old 
drain which commenced on the defendant's 
premises, and thence passed under and received 
the drainage of several other houses, turned back 
iinder the defendant’s house, and tlieiice under 
the cellar of the plaintiff’s house, and ultimatelj^ 
into a public sewer, Tiie part of the return 
drain which passed through the defendant’s 
premises being decayed, the sewage escaped and 
flowing into the plaintiff’s cellar did damage. 

The defendant was unaware of the existence of 
this return drain, and consecpiently of its want 
of repair : — Held, that the defendant was liable 
for the damage done to the |)laintiff : for that 
defendant’s duty was to kee}) the sewage which 
he himself was bound to receive from passing 
from his own premises to the plaintiff's premises 


plaintiff was the tenant of a farm over which 
the shooting rights were reserved to the landlord. 
The defendants were lessees of the shooting rights 
over the estate of which the plaintiff’s farm 
formed part. The plaintiff brought his action 
in the county court against the defendants for 
compensation for injury done to his crops by 
pheasants brought into a coppice, ad joining his 
farm. It was proved at the trial that the defen- 
dants had brought from another part of the 
estate 450 pheasants, and turned them , down in 
the coppice adjoining the plaintiff’s farm, and 
that the pheasants came out of the wood and 
did damage by feeding on the crops in his 
field, which was contiguous to the coppice. The 
amount of the damage done was not disputed. 
The county court judge held that the plaintiff 
was entitled to recover the amount claimed. 
The defendants appealed : — Held, on appeal, 
that the county court judge was right, and the 
plaintiff was entitled to recover, as the damage 
complained of had been done by reason of an 
undue (|uantity of game having been brought 
near to his farm, and that the sporting rights of 
the defendants had been exercised in an unreason- 
able maimer. Farmr v. JVeUon, 54 L. J., Q. B. 
885 ; 15 Q. B. D. 258 ; 52 L. T.' 766 ; 88 W. R. 
800 ; 49 J. F. 725. 

Abatement of Nuisances.] — A nuisance arose 
from a privy in the upper jiart of a house, of 
which, with the shop belonging theieto, H. was 
the lessee, at a rack-rent, for twenty-one years. 
H. occu|)ied the shop only, and sub-let the upper 
part, where the nuisance arose, to K., a weekly 
tenant, and to this t)art of the premises H. had 
no access. C., as agent for H.’s lessor, collected 
tlic rent. The parish authorities, for the purpose 
of abating the nuisanee, under the powers given 
them by 29 & 80 Viet. c. 90, s. 21, and 18 & 19 
Viet. c. 121, s. 12, summoned C., as the owner of 
the premises within the interpretation clause 
(s. 2) of the latter statute, before the justices, 


otherwise than along the old accustomed channel, ; who made an order upon him to abate the 
and that this duty was •mdopeiident of negligence i nuisance : — Held, that C. was not the owner 
on his part, and independent of his knowledge i within the true construction of s. 2, as K., the 


or ignorance of the existence of the drain. 
Iliimplireyft v. Chudm^ 46 L. J., C. P. 438 ; 2 
C. P. H. 239 ; 86 L. T. 180 : 25 W. R. 871. 

A. granted a lease of two rooms to B., and 
then let to C. a room above B.’s rooms for 
dancing and other entertainments. B. com- 
menced an action against A. and C. for an 
injunction, alleging that the dancing overhead 
and the behaviour of the visitors on the stairs 
was a nuisance : — Held, that the annoyance from 
dancing was a nuisance, hut that the annoyance 
from visitors on the stairs was not a nuisance for 
which A. or C. was liable. Jenltlns v. Jaclison^ 
58 L. J., Ch. 124 ; 40 Ch. D. 71 ; 60 L. T. 105 ; 
87 AV. R. 258. 

A person carrying on a delicate and sensitive 
trade has no right to complain, on the ground of 
nuisance, because a person occupying premises 
below, above, or adjoining his, in carrying on 
another trade in a proper and reasonable manner, 
does something which, although not in itself 
noxious to another trade, may he <letrimental to 
his delicate and sensitive trade. Coolie v. Forhes 
(fj. R. 5 E(p 166) distinguished. FMiiwn v. 
ICdeert, 58 J.. J., Oh. 892 : ^41 Ch. I). 88 ; 61 L. T. 
60 ; 87 W. R. 545— G; A. 

Lessee of Sporting Rights— Overstocking of 
Land with dame — Injury to Crops.] — The 


weekly tenant, was the occupier of the premises 
where the nuisance arose, and that therefore PI. 
was not the occupier, but the person receiving 
rent from the occupier, of the property within 
the meaning of the statutes. Cooh v. Moiitaif ue^ 
41 L. J., M. C. 149 ; L. R. 7 Q. B. 418 ; 26 L. T. 
471 ; 20 AV. R. 624. 

Payment by Tenant — Recovery from 

Landlord.] — The plaintiff was tenant from year 
to year to the defendants, of a house in London, 
in which a nuisance arose by reason of water and 
sewage collecting iu the cellar owing to a .stoppage 
in the drains. The sanitary authority under 
s. 4, suh-s. ,1, of the Public Health (London) 
Act, 1891, served a notice at the premises, 
directed to the owner or occupier, and requiring 
the nuisance to be abated ; they ilid not serve a 
notice on the owner under s. 4, sub-s. 3, which 
provides for service on owner in case of structural 
defect. The plaintiff, who under the act was 
liable to a penalty if he did not comply with the 
notice, did the necessary work, in the course of 
which it was discovered that the nuisance arose 
from a structural defect : — Held, that plaintiff 
was entitled under s. 11, sub-s. I, to recover from 
the defendants the costs and expenses incurred 
in abating the luusance as money paid by him 
for the xiSe and at the request of the tlefendants ; 


* 


I 
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110 iioi-ice under s, 4, sub-s, 3, had been 

Q.TTki for ^o' w. k. 5Ti : r,« J. p. 

T-tl. 

,-<cefiirawf,'Sms.i-'SCE- 

c Action by lessor against Tbird Party, 
close, at tj'>\‘''t^,*fH.T;fe'sSnSently 

sr s.:r= 

E“:rT,;:r's 

ocin;;',i«^ .x’both tte p'-t'tife ; f f-- - 

count was for injuring the phi^dift^ 
vc4^m in Snas, by cutting -at ^.ng away 
brattclics {torn ’p^of that 

cmuit. Ill trover, foj “'T 7, ., tenant bv n 
fbe nlainliii aemised the lands to that ihe 

written ngrecnient not the value 

t f .rvinnt PMvvied away some branclu>, tlie \ ame 

HrS'iSrESM 

sr'S's:S»fr=«K”k 

,lan.a®s. O-th-rM v. ffohhij, , U ^ i*- * 

V V C 4 (i 5 * L. 4 . K>-S-) , 1 • 

*' hi ail action for an alleged injury to the 
tiff's l-eveisionary interest in a {pe 

in his dcehiratiou that the 1;^*^™'^';%''“^ 
nr^fMiirit’on of 1\, as tenant thereof to the pLim 
tilf it'was proved that the house Innl '®*. 
to i>. bv a eJttd rine trust, to whom «ltOrad p d 
rent tin* nlaintifi being lus trustee ;— Held, to 
bkt. vki’anee, as thedegal estate was ur the 
plaintiff, and the cestui qne trust ''“s to ^ 
considereil as his agent or bailiff. ’ 

0. P.'lSl. 


-Other Eights and Liabilities. 1280 

fenancr^ 5°“ ^ 

^•|:™hho tenant of a — “ f 

under a demise P. being entitled 

a settlement undex^^ l ^ reversion expectant 

under the During the 

upon the terminatio . an altar-stone 

t^rm certain Le anterior to 

and sacred relics, w ^ chapel 

r-;-£;K|2.<o,'— 

the specific articles. /», 


Defence.!^ — To ,aii action by a rovei-sioner 

agmiust the defendant, for pidling -la'vp} 
nild buildimr and ineimiberuig a close in the 
ol-cnpuTion of his tenant, and putting other 
hniliiings thereon, a plea that he was the occnpiei 
of a dwelliiigdioiise adjoining the close 
and, in repairing his dwelling-house, accidentally | 
threw down the wall, ami aftervyards, 
reasunalde time, and before action, rebuilt the 
wall, ami committed the grievance m such 

rclniildino, icc. :-n.cp. iU. 'A B"'do' ^ 

D. It. 11)1 ; < Q- D. b44 ; 14 h. J., Q. D- 401 , 
i) jur. nmi 

lor Detinue of Specific Articles removed during 
Tenancy.!— A lessor can tnaintain an action in 
detinue or trover for the recovciT of spemhc 
articles wrongfully remoYcd, with the privity of 


6 . TENANT’S duty TO PRESERVE BOUNDARIES. 

r* Tiw 1 A tPTiant is bound to pTe!^el^e 
Generally.] ^ , ■nerinits them to be 

the l^"“k‘“t?akthe tadlntd’s land cannot be 

destroyed so that tte UinUom 

distinguished tom ^ of equal 

V- F«a.,io<, 2 Ves. & B. 263 ; 

I a’lenant of laud for life or for yea.^ or 

f Trill has lands of his own adjoining to that 

rev— orrenraiUrmm 

"T JtlSiEy 'suffer^ 

interest neglects tins , . rever- 

hnrmdaries to be confused, so that t no 
sinner or remainderman cannot tell 
lands he is entitled, a court of equity wnll give 
“f bv ^impelling the persons who ha^ ^a- 
sioned the difficultv to make good, out of what 

common fund, tiiat poiuuii ' , ^ 

to another ; but in order to obtain tins leECi ie 
must be shewn tliat the tenant is lU 
of the S!,oeitic land ff 

Gm. V. ,S'fi7iA.«... 6 He G. M 111 , 2o H. J., 

Ch. 888 ; 2 Jar. (N.S.) ol , 4 W. K. i-ii- 

Jurisdiction of Court.]-The duty of tke tenant 
of laml immediately adjoining other land of hi^ 
own is’ not merely to leave the boundary 
Tan! ainf his laf 

oxniration of his term, but to keep it (listinct 
dtrint the tvm. The court has, therefore, luris- 
diction during the teim to 
if the tenant has coiitused it. ^ofeiei 

£},-:?« "lArAtitrsA. m; si 

L. T. 285 ; 26 W. E. 420. 


Lessor allowing Building beyond 

_On a demise of a piece of 8''°“^ TimE 

tenant has built, if it corresponds ^ ^ 

t.al,s. though not with the measured 

stated in the lease, and the leaser S5®kP° ^ !ot 

ilur "oim^ on without objecting to it, he will not 

StoTwards be allowed to STf 

above the measured distance on the “ 

an encroachment. Kc(de d. Zerou-^ I a} U , 

1 Esp. 229. 

Encroachments by Tenants-Statute of L^- 

tatiou8.'i*--‘Where a tenant takes in and inciosts 
adjoining land during his tenancy, the P^™P“ 

, tion of law that he does it for his landlord, so 
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that the land gained by such encroach^nent will 
have to he given up at the end of the tenancy as 
part of the original demised premises, is not 
rebutted by the fact that the landlord expressly 
assented to the inclosure being made ; and where 
such presumption exists, the Statute of Limita- 
tions (3 & 4 Will. 4, c. 27), s. 7, does not apply 
till the original tenancy has ended. Wh4t move v. 
Bmnjylmes. 41 L. J., C. P. 43 ; L. Ri 7 G. P. 1 ; 
25 L. T. 496 ; 20 W. R. 79. 

Landlord allowing* Tenant to exercise Acts 
of Ownership.]— Where a landlord suffers his 
tenant to exercise acts of oivnership, and makes 
no objection to it, it is evidence to be left to the 
jury, whether he did not mean to be bound b}^ 
those acts of his tenant. JDoe d. Wlneldey v. Pye^ 
1 Esp. 366. 


0. FURNISHED HOUSES. 

1. Agejjts to Let. 

Liability of,] — The plaintiff employed the 
defendant, as a house agent, to let a house for 
her on commission. In an action for introducing 
an insolvent tenant : — Held, that it was properly 
left to the jury upon the evidence to say whether 
it was part of the defendant’s retainer to make 
reasonable inquiries as to the eligibility of the 
tenant. Ileys v. Tindall^ 1 B. & S. 296 ; 30 
L. J., Q. B. m2 ; 4 L. T. 403 ; 9 W. R. 664. 

Authority of.] — It is doubtful whether an 
agent to let a house has an imy)lied general 
authority to let persons into possession, but slight 
evidence will be sufficient to shew’ an express 
authority. Slack v. Creuw, 2 F. F. 59. 


2. CONTEACT. 

Habitable.] — It is not enough that a landlord 
in letting a furnished house honestly believes 
that the house is in a fit state for habitation ; the 
house itself must be reasonably habitable. 
C’harsley v. JoneSy 53 J. P, 280. 

In an agreement to let a furnished house there 
is an implied condition that the house shall 
be fit for occupation at the time at w'hich the 
tenancy is to begin, and if the condition is not 
fulfilled, the lessee is entitled thereupon to 
rescind the contract. Wilsim. v. Finch Hatton^ 46 
L. J., Ex. 489 ; 2 Ex. D. 336 : 36 L. T. 473 ; 25 
W. R.537. 

In a contract for the letting of a furnished 
house or rooms there is no implied condition that 
the house shall continue fit for habitation during 
the term. 4¥iUon v. Finch Hatton (2 Ex. D. 
336) explained. Sarson v. Roherts^ 65 L. J., 
Q. B, 37 ; [1895] 2 Q. B. 395 ; 14 R. 616 ; 73 L. T. 
174 ; 43 W. R. 690 ; 59 J. P. 643—0. A. 

— — Bugs.] — It is an implied condition in the 
letting of a furnished house that it shall be 
reasonabty fit for habitation ; if it is not (e.g. 
where it is greatly infested w’ith bugs), the tenant 
may quit it without notice. Smith v. Marvahle^ 

11 M. & W. 5 ; 2 D. (n.s.) 810 ; Car. & M. 479 *, 

12 L. J„ Ex. 223 ; 7 Jur. 70. 

Upon the letting of a furnished house for 
immediate occupation, 'with an express condition 
that it is fit for occupation, if it is not so, and is 
at once given up on that account, the landlord 
cannot recover either the rent or for use and 
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occupation. On such a contract, whether expi'ess 
or implied, it is a breach of the condition if the 
house is so infested and overrun with bugs, as to 
render it unfit for occupation ; and as the condi- 
tion applies to the wdiole house, it is a breach if 
any of the rooms are in that state. But it must 
appear that the nuisance existed to a serious and 
suhstantial extent, and was such as the tenant 
could not reasonably be expected either to endure 
or to extirpate. Camphell v. Wenlock {Lovd)^ 4 
F. &F. 716. 

Befeetive Brainage.] — The defendant 

agreed to rent the plaintiff’s furnished house for, 
three months from the 7th of -May, but having at 
the beginning of the intended tenancy discovered 
that the house was unfit for habitation owing to 
defective drainage, he refused to occupy it. The 
plaintiff repaired the drains, and on the 26th of 
May tendered the house in a 'wholesome condition 
to the defendant, wdio refused to occupy or to 
pay any rent. The plaintiff having sued for the 
rent and for use and occupation : —Held, that 
the state of the house at the beginning of the 
intended tenancy entitled the defendant to 
rescind the contract, and that he was not liable 
for the rent or for use and occupation. WiUon 
V. Finch Hatton^ supra. 

Insufficiency of Water Supply.] — An 

agreement was entered into betw'een C. and P. 
for the lease of a partly furnished house, together 
with a garden and a few acres of ground, for a 
term of five years. P. alleged that a false repre- 
sentation had been made by C. as to the sufficiency 
of the water supply, and, on the w’ater supply 
failing, P. alleged that the house was iminhabit- 
able, and refused to be bound by the agreement. 
There was evidence that the pipes had become 
stopped up when the house w’as in the occupation 
of P. : — Held, upon the evidence, that there had 
been no misrepresentation by 0. ; and that, in a 
letting of this description, the doctrine laid down 
in Smith v. MarraUe. (11 M. & W. 5), that there 
was an implied condition in the letting of a 
house that it should be reasonably fit for habita- 
tion, was inapplicable. Chester v. Poioell, 52 
L. T. 722. 

Infectious Disease.] — One who has agreed 

to take a furnished house is not bound to fulfil 
his contract if the house be infected with measles 
at the date fixed for the commencement of the 
tenancy. If in such a case the lessor sue for 
rent, he must show, to entitle him to succeed, 
that the house w’as in fact in a state fit for human 
occupation at the date fixed for the commence- 
ment of the term, notwithstanding a previous 
intimation by the tenant of his intention to 
repudiate the contract. JBird v. Grecillc {Lord)^ 

1 Cab. & E. 317. 

There is no duty in the case of a man who has 
let part of his house as furnished lodgings to give 
information to the lodgers upon a member of his 
family living in the house becoming ill with an 
infectious disease. San%miY. Ay, supra. 

Right to Betemine Lease— Implied Agree- 
ment only exists at Commencement.]— A tenant 
is not justified in determining a tenancy of a 
furnished house, because during the term a portion 
of the plastering of the ceilings (which were 
cracked and fractured at the commencement of 
the tenancy) fell in one room, and the plastering 
of the ceilings in other rooms was unsound, and 

41 
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liable to fall. On a lettmg of a furnished house, of a^ messuage, 

the implied term that it shall be tit ^ Hrid and premises, with the appurtenances. 

Imbitation only applies to *1'® The proofNvas a demise of a messuage and land, 

premises at the commencement of the tenancy. furniture, utensils and imple- 

2lucltM V. Cimne, 1 Cab. L E. 361, ments : Held, that as the rent issued out of the 

Housing of the Working Classes— real to^alle°e and°prove a demise of 

Damages for Breach.]-By s 12 of the Housing * .operty' and therefore there was “o 

r’-t ’■ ‘ “■ " 

the house is at the commencement of the holding ts. oJ. 

in all respects reasonably fit for human habita- p^gj^jesDestroyedhyKre.l-Whenfumished 
tion ” Held, that a tenant under that section , have been let by a verbal contract at 

lias a right to sue his landlord for damages foi payable quarterly, and the premises are 

in iuries caused by the premises not being reason- “ ‘^fhv fire in the middle of a quarter, an 
abW fit for human habitoiHon owing to anj the use and occupation during the 

defective state of repair. H «per r. /M/A, o.) current quarter, until the fire, at a rate propor- 
L. .1., Q. B. <J3 ; 23 Q. B. D. 4ab ; bl L. 1. bbb , actual occupation, if it 

38 W. B. 63 ; 54 .1. P. 199. anpears that both parties have agreed tliat the 

, , T cccmiier’s liability does not continue after the 

Agreement to Furnish— Condition precedent.] ^ q£ the fire ; for such agreement neg^- 

— A. let to B. a furnished house, at a certain supposition of a demise for a certain 

rent payable in a.lvaiice trora a “rfam ™tjry and shews a contract in respect of the 

dav, and agreed that it “'““I'l p iaia^e® ’ation de die in diem. Parlter^. O-Mim, 

suitaldv for a school : — The suitable tiiiiushinj, . , G. & D. 10 ; .5 Jur. 1036. See 

of the' house is a condition aim ante, col. 928. 

right to demand the rent. ^Mechelan \-.M alluie, 

(•> N. & M. 316 ; 1 A. & B. o4, n. LODGINGS. 

Agreement to Deliver up in Good Condition.] Letting. 

— i dcfcmliint agreeil to hire ot the planititt 1- BETII g 

a house mid household furniture, ami, at the gf Frauds.]— An agreement to occupy 


a house mid household furniture, ami, at the g^^^^j^g gf Frauds.]— An agreement to occupy 
cxpir.ition of tiic tenancy, to leave the turnitiire at a yearly rent, payable in quarterly 

^.1, .‘a, 1, 'd Held, that this contract was supported a-npoiHons (the occupation to commence on a 

bv proof that the furniture w.as clean at the tune i , i an agreement relating to an 

the dvforiUant took possession of it, ^ interest inland within 29 Car. 2, c. 3 (Statute of 


ivnved to leave it as he found it. v. 

Aymr. .12 H. W. 827 : 13 L. J., Ex. 19/. 

Agreement to refer to Arbitration.] 

'Where bT a written agTeeraent a tenant of a 


S^t ^k,nd withiir29 Car. 2, c. 3 (Statute of 
Frauds), s. d. I/iman v. Stamp, 1 Stark. 12 ; IS 

And a verbal agreement to take ready -furnished 
lodgings “for Uvo or three years” is a contract 


^Vhure by a written agreement a tenant ot a interest in land, and valid as a lease for 

furnished liouse agrees at the expiratnm, i.>t tilt exceeding three years. Edge v. Strafford, 1 
tenancy to deliver up possession ot the house and ^ ^ ^ j ^0 g j Ex. 101. 

the iurnitiire in good condition, and in a parol agreement between the plaintiff, a 

hoarding-house* keeper, and the defendant, the 


lUU tuiiutuic XIX --- 

Of loss or damage to make good or pay for the 

sarne, the amount of such payment, it disputed, to pay, for the board and 

to be settled by two valuers, the settiemeiit or himself and man, and accommodation 

the amount of Ihe payment by the valuers is a at the boarding-house, 200Z. a year 

ouiidiuori precedent to the right of the landlord ^ agreement to be termin- 


to Iming an action in respect ot the dilapidations. 
Ihthhuje V. ('o}(lhurn, 52 L. 3., Q. Ih 30 ; 9 Q. K 1). 
237, n.'; 46 L. T. 794 : 30 W. H. 9.>0, n.— C. A. 


fi’um a fixed day ; the agreement to be termin- 
able by a quarters notice on either side. Ihe 
plaintiff havimr sued the defendant for a breach 
bv him of this" agreement, in refusing to become 


, , , 4. ail inmate of the boarding-house: — Held, that 

To use as Private Kesidence. j— An agreement agreement was unwritten, the action 

to let a furnished house was drawn up by tiie rnaintaiiiable ; for that the contract was not 
plaiiiiiff and sent to thedefemlant, who retiirnccl interest in or concerning land, 

it iHislLmed, ami semt a letttm in \yhich he wrote, Sfarert, 2 El. EL 721; 29 L. J., 

“ f approve of the agreement and will sign it ; ^ . 2 1^5 . 3 

but, before it was signal, retiised to carry it out, ^ 

on tlie ground that slie found the plaintiff 

whih^ assuring her that he meant to use the ^gg Occupation.] — A person who agrees 

hiMiseas a orivate residence— -was actually ad\ei- ’ " • t t - t .i 

A , IV.. ..1 . XT ,-,1/1 ■Uv.L.f tl-YOf 


VV ,1.1 r. .i -- W OC CUMMi. J 

hiMiseasa private residence — ^was actually auver- take furnished lodgings, hut does not enter, 

tiding it as a l>oarding-house Held, first, that liable to an action for use and occupation, 

the aLU’cement required a 2.v. 6//. stamp, but /^v/c/c v. //biYi, supra. 

might be mlmitteil on payment of the penalty. • 1 t x.-- i i • c 


(ffraleiro v, Piojrf, 4 F. A F. 537. Covenant not to ITnderlet.] — Letting lodgings 

Held, secondly, that if the letter amounted to a breacii of a covenant not to underlet, 

ui! ailupt ion (»f 'it as a final agreement, it would «b put v. Zaoihtg, 4 Camp. 77 ; 15 li. IL 728. 

'^t!iinnv""lmt 'if *7hc ”!lefi!iiaaul was Tenant not liaWe for Doable Value on Holding 
ilivciwa into lulopting it, by a wilful luisstatii- over.]— A wotficlytenimteoutiurangm possession 
nient ns to the plaintiffs object, that would several w^eks nfteirtlie o.xpu;ation o| a noU^^ 

support a plea of fraud. Zb. quit, and a demand made, is not liable to an 
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action for double value under 4 Geo. 2, c. 28, s. 1. 
Lloyd V. Moshee, 2 Gamp. 458 ; 11 K. E. 764. 

Special Contract.] — A defendant entered into 
•an agreement in writing with the plaintiff, by 
which he was to board and lodge with the plain- 
tiff at a certain weekly sum, and the plaintiff 
agreed to take in payment for the board and 
lodging certain furniture of the defendant in the 
plaintiff’s house. The furniture having after- 
wards, and before the plaintiff had appropriated 
it, been taken in execution for a debt of the 
defendant to another party : — Held, that the 
plaintiff was entitled to recover for board and 
lodging generally, as if the special contract had 
never existed. Keys v. ITanaood, 2 C. B. 905 ; 
15 L. J., Car. P. 207. 

When no Contract entered into.] — A. and his 

wife boarded and lodged in the house of B., the 
brother of A., and both A. and his wife assisted 
B. in carrying on his business. A. brought an 
action for the services, to which B. pleaded a set- 
off for board and lodging : — Held, that neither 
the services on the one hand, nor the board and 
lodging on the other, could be charged for, unless 
the jury was satisfied that the parties came 
together on the terms that they were to pay and 
to be paid ; but that, if that were not so, no ex 
p)ost facto charge could be made on either side. 
Davies v. Davies, 9 Gar. &; P. 87. 

lient— Landlord’s Misconduct causing Tenant’s 
leaving.]-— If a landlord of furnished lodgings, 
by his misconduct, justifies a tenant in an abrupt 
d'epartiu’e, during a tenancy limited to a specific 
period, he cannot recover rent for the whole 
time agreed on, but is entitled to rent for the 
time during which there has been an actual 
•occupation. Kirknmi v. Jervis, 7 D. P. G. 678, 

Defence-— Plaintiff intending to use Premises 
for Immoral Purpose.]— In an action for breach 
•of a contract to let rooms, the defendant may 
justify such breach by the fact that the plaintiff 
intended to use the rooms for illegal purposes, 
whether at the time of refusing to perform the 
■contract he assigned or really acted upon such 
Intended use as a reason for such refusal or not. 
Cowan V. Milhourn, 36 L. J., Ex. 124 ; L. E. 2 
Ex. 230 ; 16 L. T. 290 ; 15 W. E. 750. And see 
ante, col. 924. 

2. Eights of Lodgers. 

Who is a Lodger.]— By an agreement in writ- 
ing the plaintiff hired from F. rooms in a house 
held by her under an unexpired lease from the 
• defendant, for which the plaintiff was to pay F. 
27Z. 105 . per quarter, she paying rates and taxes 
and keeping the premises in repair. The rooms 
so hired by the plaintiff substantially constituted 
the whole house, F. only retaining possession of 
the housekeeper’s room on the basement and of 
two or three empty attics and a stable. Eent 
being due from F. to the defendant, the latter dis- 
trained and sold household furniture belonging to 
the plaintiff, who, relying upon the provisions of 
the Ijodgers’ Goods Protection Act, 1871 (34 & 35 
Viet. c. 79), sued him for an illegal distress:— 
Held, that, although the agreement under which 
he held mis'ht make him an under-tenant, the 
T)laintiff was not the less a lodger entitled to the 
protection of the statute. Fliilii)S v. Rensoyi, 
47 L. J., G. P. 273 ; 3 G. P. H. 26 ; 37 L. T. 432 ; 
■26 W. E. 214. 


If the landlord, reserving a room in a house, 
lets the rest of it to a person, but retains such 
control and dominion over it as is usually retained 
by masters of houses let in lodgings, the relation 
of landlord and “ lodger” may exist between the 
parties 'svithin the meaning of the Lodgers’ Goods 
Protection Act, 1871 (34 & 35 Viet. c. 79), 
although the loclger has the right of exclusively 
occupying the greater part of the premises, and 
has separate and uncontrolled power of ingress 
and egress, and neither the landlord nor his agent 
sleeps or resides in the house, and the lodger 
acts as caretaker of the part reserved. The 
existence of the relationship of landlord and 
lodger is a question of fact. Kess v. Ste^plienson, 
9 Q. B. D. 245 ; 47 J. P. 134. 

An occupier of part of a house is not a “ lodger ” 
within the meaning of the Lodgers’ Goods Pro- 
tection Act, 1871, unless the person under whom 
he holds retains some control and dominion over 
the house. Morton v. Palmer, 51 L. J., Q. B. 7 ; 
45 L. T. 426 ; 30 W. E. 115—0. A. 


How far a Question for Jury.] — The 

plaintiff rented three floors of a house from B., 
the lessee, who received the plaintiff’s rent and 
paid the rates and taxes. B.’s name was painted 
over the shop, and he occupied the ground-floor 
and basement. Afterwards B. let the ground- 
floor and basement to J., whose name was then 
painted up with B.*s. The plaintiff continued to 
occupy and pay rent to B. B.’s lessor seized the 
plaintiff’s goods for distress for rent due from B. 
In an action against the lessor’s bailiff for wrong- 
ful distress, the judge left it to the jury to say 
whether the plaintiff was a lodger, and a verdict 
was found for the plaintiff : — Held, that there 
had been a misdirection, as the question left to 
the jury had the effect of leaving it to them to 
decide as to the construction of the Lodgers’ 
Goods Protection Act. Ih. 

Held, by Brett and Lindley, L.JJ., that there 
ought to be a new trial ; Cotton, L.J., being of 
o[)inion that judgment ought to be entered" for 
defendant. Ilj. 


Distraining 

TRESS. 


on Lodger’s Goods.]— Dis- 


To Dse of Premises.] — If a person takes lodgings 
on the first and second floors of a house, he has a 
right to the use of the door-bell, the knocker, 
and the skylight of the staircase, and the water- 
closet, unless it is otherwise stipulated at the 
time of the taking of the lodgings ; therefore, 
if the landlord deprives the lodger of the use of 
either, an action lies. Underwood v. Dnrrows, 
7 Car. & P. 26. 

Eight of Voting at Parliamentary Elections.] 
— See ELECTioisr Law. 


3. Liability op Lodging-house Keeper. 

Common Lodging-house— Eegistration.] — A 

lodging-house, where hawkers and persons of a 
similar class are received, staying for various 
periods, having their meals in one room, and 
paying sixpence a night, is a common lodging- 
house within the meaning of the Public Health 
Act, 1875, and therefore requires registration. 
La wjdon v. Broadhent, 37 L. T. 434. 

Penalty for Keeping— Charitable Institutions 
— Hon- registration,] — Sect. 3 of the Common 

41—2 


4 
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LcxlRing Houses Act, 1853, I ”n 

been insiiectcl an.l f„S between 2J. and 3L per week, and having the 

some otticcr appointed m that behaU by the W f i^ting. drawing and dining-rooms, in 

authority, and has been registered Common with' others, her own bedroom, her 

lant openeil-anii kept a lodgmg-honsc board and the attendance of the servants. In 

receiitioii of male lodgers, who slept m one boa o _ t plaintifi, being about to leave, 

common room capable of ^^arSn^age^vas in Hie hall, near 

persons. The lodgers were charged, at the dis- servants out to a shop near 

Iretion of the manager, a sum not exceedmg W. left the front door ajar, and a 

per night for bed, supper and br<^dast; but ^ ^Sef entered and stole a box of the plaintiffs 

house was mamtamed not tor the purpose directed the jury that the detendant 

, gain, but for the accommodatmn of 1«^^ ^o^bound to take moic care of her house 
class of pe''son3ony!P“'’‘y.''yl’'V ■ and the things in it than a prudent owner would 
partly with a religious object. Ihe of the questions which he left to 

not been inspected or approved tPe ,vas whether, supposing the loss to have 

the local authority, nor was it been occasioned bv the negligence of the servant 

appellant having been summoned and com ictwl f X door aiar, there was any negli- 

fur keeinng a common mnee on the iiart of the defendant in hiring or 

vention of the provisions ot the above section.-- S^Xthe seiwant :-Held, that it was at least 
Held, that the hon.se, being XXuiwes of the du^y of a boarding-house keeper to take such 
charitable institution, and not ‘y. l “i Xhin care of her house and the goods of her guests m 
gain, was not a comnioii XvicH, m a as a prudent householder would take. Dammj 

tl,e meaning of the yb and tha the a | ■ tion 3 El. & Bl. 144 : 2 C. L. E. 1442 

could not he supported. BoM ' . | ,0 t j q B. 217 ; 18 Jur. 721. 

L. .!,. M. H. 13(>;_2.)Q.B. 1). 'if. <-3 L. I. . , -3 1- Campbell, C.J., and Coleridge, J... 

H8 W. K. 718 ; uo J. 1. that it was a breach of the defendant s duty, as- 

“Keeper of”-Noii-residence of 

The landlord of a liouse m the cil} ot ’ ‘ _ ^ » ^taleIl * and that the distinction between 

the roon^s of whicli are let out m tene ma ts ^ in leaving the door 

the week, at rents less than three shi ui|, ei of the defendant in 

week, altliough or keepingtheseiTant,couldiiot hesup- 

Vtreniisos, IS the keepei t oorted and therefore that the chreotion was- 

huusewithiuthenieaningot the Wio-htman and Erie, JJ., a, 

nuuit Aeds Act, 1864, s. w , a, j ; keeper^’is not bound to take more 

V. Oaiihj, Ih L. i. 268. ; 1 , 1 ^ g,,est than he as a/ 

By-laws and Begistration.] - &c Loc.il ^ 

(., 0 VEiiM:iiENT. emplov and keep none but trustworthy ser- 

■m T ^ Trtflo'AVQ’ fi-nods 1 There is no vants, she was not liable for the act of negligence 

lufrofZ l eepm a arising of the servant in leaving the door open, and. 

t hfielatai of loldngfhouse keeper and therefore that the direction was right. Ih. 

lodger, to take care of his lalger’s goods as m the j_ y., 

case of an innkeeper. Holder bo idhy^ 8 0. b 

(N.S.) 254 ; 29 L. P. 246 ; 6 Jur. (N.S.) 1031 ; 

** Is or, assuming it to 'be a usage in lodging-! LAND REGISTRiY. 

houses tliat the keeper, when the lodger is about | 

to quit his apartments, has licence to enter and 1 LA^^D Chakges Eegistbatiok and* 
show them to strangers who are inquiring for SEARCHES Act, 1888. 
lodLdngs, is there, arising out of that usage, any 

liabiUty on the keeper, if the goods arc then 2. Transfer of Land Act, 1862. 

3 . KEGISTEATIOK OE PEKBS-to deed AttB. 
lod.gers goods then in the apartments Ih. ^ Bond. , 

Lodgers are bound to take care of their own i^egistration OF Judgments — See Judg- 
goods. Ih. MENTS, 

Dishonesty of Servant.]— To render a 

kul'dii'Miouse keeper liable forthe wrongful acts Charges Registration and 

of a servant, the lodglng-iiouse keeper must have SEARCHES A,CT, 1888. 

been reasoimble Charges within— Charges under Public Health 

misconduct as ‘ J ^ ^ Act-l-By s. 257 of the Public Health Act, 1875, 

p,,.vsonnvmld nc4 mvc licon^ trtain dpenses incurred by local authorities, 

Alk^daration all^ucrihanheplai^ for the payment of which the owner of tbe' 

a fuiest in a boai’ding-Po^-i^^o of the defendant, on premises in respect of which they weie incuucd 
the rerms that she would take <hu‘ and reasonable is liable may be recovered from the owiicr, a ^ 
eare of the idaintitf’s goods while they were in until recovery are a charge upon such -y • 

her house for hire and reward to her in that i —Held, that such ex})erises are not land 

liedudf payable, and that it became her duty, by j charges ’’ within _ tlxe meaning of the Land 
herself ^vnd her servant, to take such due and ; Charges Registration and bcarches Act, 1888,^0- 
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as to require registration under that act. Beg.Y. 
Holt, 59 L. J., Q. B. 113 ; 24 Q. B. D. 178*; 62 
L. T. 117 ; 38 W. B. 286 ; 54 J. P. 120, 


Vacating Eegistration.] — A husband being in 
default for non-payment of alimony and costs, 
writs of sequestration were issued to enforce 
payment, and wei'e duly registered under the 
Lands Chai'ges Act, 1888. Before the seques- 
trators could sell the propert}^ in respect of 
which the writs had been issued, the husband 
assigned his interest therein, and the assignee 
having satisfied the claims by paying an agreed 
sum into court, the petitioner, with the concur- 
rence of all parties, applied to discharge the 
sequestrators and to vacate the registration of 
the writs Held, that there was no power under 
the act to order the registration of the writs to 
be vacated. Cuoh v. Coolly 59 L. J,, P. 69 ; 15 P. D. 
116 ; 62 L. T. 667 ; 38 W. K. 656. 


2. Teansfer of Lake Act, 1862. 

Indefeasible Title — Trustees for Sale— Con- 
sent.] — Trustees having the legal estate in, and 
being empowered to sell real estate, with the 
consent of the beneficial tenant for life, for 
the time being, entitled in possession, are not 
“ trustees for sale of the fee simple,” within the 
fourth clause of the 4th section of 25 & 26 
Viet, c. 53. Braduh v. BUarnes, 3 N. E. 632 ; 
10 Jur. (K.S.) 251 ; 10 L. T. 89. 


Purchaser for Hortgagee.] — A mortgagor 

registered with an indefeasible title made three 
successive mortgages, all of which were entered 
on the register of incumbrances ; the first 
mortgagee sold under his power' of sale, and 
conveyed the estate to a purchaser : — Held, that 
the purchaser was entitled to be registered with 
an indefeasible title. Ill char dmtds Pwreluifie, 
In re, 40 L. J., Ch. 616 ; L. E. 12 Eq. 398 ; 25 
L. T. 12 ; 19 W. E. 1048 ; as varied on a subse- 
quent application, 41 L. J., Ch. 221 ; L. E. 13 
Eq. 142 ; 20 W. E. 163. 

When the owner of an equity of redemption 
of real estate is entered on the register of estates 
with an indefeasible title, under the Transfer of 
Land Act, 25 ^ 26 Viet. c. 53, subject to a mort- 
gage, and the mortgagee afterwards exercises 
his power of sale, and conveys part of the 
registered pioperty to a purchaser, such purchaser 
is entitled, after his conveyance has been entered 
on the register, to have the property bought by 
him, and all entries relating thereto removed 
from the register without the consent of the 
mortgagor. Winter^ In re, 42 L. J., Ch. 318 ; 
L. R."l5 Eq. 156 ; 27 L. T. 842 ; 21 W. E. 320. 


. Expenses of making Roads — Charge.] — 

A. the owner of seven lots of land, sold two of 
them to B., and he retained five. They entered 
into mutual covenants for bearing, in proportion, 
the expenses of a road common to all the lots, 
an<l there was a proviso that the expenses should 
be a charge upon the owners of the seven lots 
in proportion. : — Held, that the land was not 
charged, and that A. was entitled to have an 
indefeasible title to his five lots registered under 
25 A 26 Viet. c. 53, without noticing the proviso 
or the claims of B. Mamn, He ‘parte, Dreufs 
Hatafe, In re, 35 Beav. 443 ; 35 L. J., Ch. 845 ; 
L. E. 2 Eq. 206 ; 12 Jur. (N.S.) 425 ; 14 L. T. 
278. 


— Valid Marketable Title/']— In 1857, 
in suits in chancery, it had been certified that a 
good title could be made to certain estates, and 
the estates were afterwards sold under orders of 
the court, subject to a condition that the title 
should not be required prior to a private act of 
parliament which had vested the estates in 
trustees for sale, and which recited the previous 
certificate of good title made b.y the court of 
chancery : — Held, that the title up to the period 
for which it had been certified might be accepted 
without further examination as indefeasible for 
registration. Watney, In re, 38 L. J., Ch, 57. 


Jurisdiction of Court.]- — Semble, the jurisdic- 
tion of the court of chancery was not extended 
by 25 & 26 Viet. c. 53, which act was only 
intended to give the court power to make a sale 
with an indefeasible title, when it had jurisdic- 
tion aliunde to order the sale. Bradish v. 
Mlames, 3 H, E. 632 ; 10 Jur. (N.S.) 251 ; 10 
L. T. 89. 


, Practice.] — Mode of obtaining the opinion of 
the court under the 17 th and 134th sections of 
the 25 A 26 Viet. c. 53. Anon., 5 N. E. 230. 

The preliminary order or orders under the s. 43 
of the 25 & 26 Viet. c. 53, must be made on 
petition in court, and not upon application in 
chambers ; and it is proper before obtaining 
certificate, that an order or orders should be 
made embracing all the matters referred to in 
that section. BradlBo v. Hllames, 10 Jur. (N.S.) 
1231 ; 11 L. T. 532 ; 13 W. E. 170. 


Materials in support of Application.] — 

111 ex parte applications, under 25 & 26 Viet, 
c. 53, s. 4, for the opinion and directions of a 
judge, a statement, in writing, of the facts should 
be prepared, certified by the registrar, and sub- 
mitted to the judge. Kennard, In re, 11 Jur. 
(N.S.) 27 ; 11 L. T. 585 ; 13 W. E. 302. 

When an ex parte application for an order 
to the registrar of titles is accompanied by a 
written statement of the circumstances of the 
case, certified by the registrar of the court, the 
judge must hear it. Brew's Estate, In re, 35 
Beav. 446 ; 35 L. J., Ch. 845 ; L. E. 1 Ch. 126 ; 
11 Jur. (N.S.) 1030. 

The practice with regard to appeals from the 
land registry office is for the court to proceed 
on a certified statement of the registrar. 1 h. 


Advertisements.] — Upon an application 

for the sale by the court of lands with an 
indefeasible title, the court will fix a day upon 
which parties who have sent in claims in answer 
to the advertisements directed by the act must 
bring in evidence of such claims. Bradish v. 
EUwmes, 15 L. T. 350 ; 15 W. E. 380. 

A. E. R. 


LAND SOCIETY. 


Rules — Constrnction.] — A land society was 
formed for the purchase of an estate to be sold 
in lots to the members, each of whom covenanted 
to abide by the rules of the society. The estate 
was purchased by trustees for the society, and 
the purchase-money was secured by mortgages 
on which the trustees were liable. The estate 
was divided into numbered allotments, and a 
price set opposite each number to be paid by 
monthly instalments, and such allotments were 
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to be allotted at that price unless previously sold 
by auction. . By^ r. B5 members were required in 
addition to the price of their allotments, to pay 
a proportionate part of the price, expenses, and 
interest payable in respect of allotments held 
, from time to time by the trustees. The rules 
further provided for the forfeiture of allotments 
in case of default, and declared that the rights of 
the defaulting member in respect of such allot- 
ments should ahsolutely cease : they empowered 
the trustees to sell such forfeited allotments, 
and required them in the event of a sale, after 
deducting all moneys payable under the rules by 
the defaulting member, to pay him the surplus 
of the pF'oceeds Held, that unallotted and for- 
feited allotments were allotments held from 
time to time by the trustees within r. Bo, and 
that members were liable for contributions in 
respect thereof. IBllr. L. J., Q. B. 

145 ; 68 L. T. 551— C. A. " 

— — Building Society . ] — A society whose rules 
are certified as a building society is not justified 
in acting as, a freehold land society. Grinm v. 
Marrimi^ 26 Beav. 4B5 ; 28 L. J., Ch. S2B ; 5 
Jur. (N.s.) 528 ; :23 J. P. 421. And see 
JSviliiuuf SoriGif, In re, 1 Dr. A Sm. 417 ; BO 
L. J., Ch. 785 ; 7 Jur. (N. S.) 1045 ; 4 L. T. 610 : 
i) \V. H. 686, 


Begistration of.]- 
cols. 747, 748. 
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LANDS CLAUSES ACT. 

[By JOHN MEWS.] 

I, Constniction of Compulsory Powers, 1204. 

II. Purchase of Bands. 

A. By Agkeeme'NT. 

1. Generally, 1200, 

2. Capae'tfy ta Sell and Convey, 1302. 

3. In (hudderation of a Ilenf - charge, 

1305. 

4. Ayreements hetween Landoiv tiers and 

Promoters, 1307. 

5. Sgteeifie Perfornianee, 1311. 

,B. Under Co.m.pulsory Powers. 

1. Generally, VAlo, 

2. Notice to Treat, 1317. 

3. What Lands or Interests, 

a. Quantity goiierally, 1328. 

h. For what Pur|)oses, 1330. 

c. Limits of Deviation, 1335. 

d. Houses. Buildings, and Maiiii- 

faetO}‘ies. 

i. In Heneral, 1338. 

ii. Counter Isotiee, 1347. 

e. Laiuls Omitted by Mistake, 1352. 
/. By (Companies with Conliieting 

IMwers, 1354. 

y. Intej'seettMl Laiids, 1356. 

h. Ciiarity Lands, 1356. 

i. Lands ItL-iongimr to Ltmatics, 

1357. 

4. Time for Purchase, 1358, 

5. Suhseription of f dptfal, 1364, 

6. J’rndoSs Title, 1365. 

7. Conveyances, 1360. 


C. PTJRCH:ASB-MONEy. 

1. Vendor's Lien, 1371. 

2. Interest on. 

a. Generally, 1377. 
h. From what Period Payable, 
1378. 

3. Disposal of. 

a. Generally, 1380. 

1). Interim Investment, 1381. 
e. Payment of Dividends. 

i. Annuitants, 1383. 

ii. Ecclesiastical and other 

Corporate Property, 1384, 
hi. Tenant for Life, 1386. 
iv. Leaseholds in Settlement,. 
1389. 

V. In other Cases, 1392. 

d. Discharge of Debts or Incum- 

brances, 1392. 

e. Ptedemption of Land Tax, 1395. 

/. Purchase of other Lands, 1395. 

g. Buildings and Improvements, 

1399. 

h. Payment out to Persons Abso- 

lutely Entitled. 

i. In General, 1404. 

ii. Conversion and Pv,econver- 

sion — See Conversion 
AND EeCONVEESION. 

iii. Corporate Trustees, 1406. 

iv. Tenant in Tail (Disentail- 

ing Deed), 1407, 

V. Persons having Limited 
Interests, 1408. 

vi. Where Possessory Title, 

1411. 

vii. Trustees, 1412. 

i. Petition or Sum mons. 

i. What Court and Transfer, 

1414. 

ii. Title and Form, 1415. 

iii. Parties and Service, 1416. 

iv. Evidence in Support, 1418. 
V. Keferences for Inquiry, 

1420. 

vi. Payment out — Petition or 
Summons, 1421. 

j. Costs. 

i. Jurisdiction of Court, 1423. 

ii. Companies acting under 

several Acts of Paiiia- 
meiit, 1427. 

iii. Of Conveyances to Corn- 

pan V and Deducing 
Title, 1428. 

iv. When Payable out of Fund 

in Court, 1432. 

V. Where Land subject to a 
Pending Suit, 1434. 

vi. Apportionment of Bents, 

1437. , 

vii. “ Adverse Litigation,’^ 
1437. 

vili, “Wilful Befnsal or Neg- 
lect,” 1442. 

ix. Bepayment of Deposit, 
1443. 

X, Interim Investment, 1444, 

xi. Payment of Dividends, 
■■ 1448:;^ , 

xii. Discharge of Debts and 

Incumbrances, 1452. 

xiii. Bedemption of Land Tax, 
1457. 
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xiv. Purchase of other Lands. 

(a) In General, 1457. 

(b) Several Applications, 

1460. 

(c) Attempted Purchases, 

1462. 

(d) Purchases beyond 

Money in Court, 1 463. 

(e) Copyholds, 1465. 

(f) Leaseholds, 1465. 

(g) In Case of Lunatics, 

1465. 

(h) Trustees and Eemain- 

dermen, 1466. 

(i) Inquiry as to Title, 

1466. 

(j) Where Several Com- 

panies, 1467. 

XV. Buildings or Works, 1470. 

xvi. Payment out to Persons 

Absolutely Entitled. 

(a) In General, 1471. 

(b) Charity Trustees, 1 477. 

(c) Tenant in Tail (Ilisen- 

tailing Deed), 1478. 

(d) Where Several Com- 

|)anies, 1479. 

xvii. Allowances in Particular 

Cases, 1479. 

xviii. Form of Order, 1482. 
xix. Of Assessment of Com- 
pensation. 

(a) By Arbitration — See 
infra, col. 1580. 

(b) By Jury — See infra, 
col. 1563. 

III, Entry upon Lands. 

1. Generally, 1483. 

2. Whe7'e PiircOiaM-money or Cbnq^enmtion 

Zmj)aid or Umeoured, 1489. 

3. Aeqviesoence or Consent of Landowner, 

1494. 

4. Omitted Interests, 1496. 

5. 3IistaJie of Company, 1498. 

6. Bond and Deposit, 1499. 

7. liepayment of Deposit, 1502. 

IV. Compensation. 

A. I27 EESPECT OF WHAT INJUEIES, 1505. 

B. In EESPECT OF WHAT InTEEESTS. 

1. Generally, 1518. 

2. Ancient Lights, 1522. 

3. Commons, 1524. 

4. Copyholds, 1524, 

5. Tithes, 1526. 

C. In EESPECT OP WHAT PEESONS, 1527. 

D. Peinciples OF Assessment, 1.537. 

E. Settling- Amount, and Peactice 

Theeeon. 

1. Notice of Claim, 1545. 

2. How Determined. 

a. By Jury. 

i. Compelling Company to 

issue Warrant, 1546. 

ii. Precept to Sheriff or 

Coroner, 1547. 

iii. Summoning Jury, 1548. 

iv. Jurisdiction of Jury, 1552, 

V. Verdict, 1555. 


vi. Setting aside Verdict, 1560. 

vii. Eecording Verdict, 1562. 

viii. Costs of Inquiry, 1563. 

ix. Enforcing Payment of 

Amount, 1568. 

h. Reference to Arbitration. 

i. Submission, 1568. 

ii. Arbitrators and Umpires, 

1569. 

iii. Award. 

(a) Practice as to, 1573. 

(b) Validity, 1575. 

iv. Special Case, 1580. 

V. Costs, 1580. 

c. By Justices, 1585. 

d. In Superior Court, 1587. 

e. By Surveyors, 1590. 

F. Resteaining Peoceedings to 

Obtain, 1590. 

V. Superfluons Lands. 

1. What are, 1594. 

2. Rights of Vendors and Adjoining 

Owner's, 1601, 

3. Sale and Disposition, 1603. 

VI. Compulsory Purchase by School Board 

— See School. 

VII. Deffciency of Poor Bate — Promoters’ 

Liability— RATES AND RATING. 

VIII. Taking* Mines and Minerals — See 

Mines and Mineeals. 

I. CONSTBTJCTION OP COMPULSOBY 
POWEBS. 

General Rules.] — Equity, in exercising its 
jurisdiction to prevent companies, intrusted with 
large powers by the legislature, acting in a 
manner prejudicial to the rights of individuals 
on the one hand, will, on the other, be careful 
not to assist persons in availing themselves of 
any omission in such powers, for the purpose of 
giving effect to exorbitant claims against the 
companies. Bell v. Hull and Selhy My., 1 Railw. 
Cas. 616. 

It is on the ground of ageneral public good, 
that the legislature grants to railway companies 
the compulsory powers of taking the property 
of individuals. Gray y. Livetpool and Bury By., 
9 Beav. 391 ; 4 Railw. Cas, 235 ; 10 Jur. 364. 

In questions between companies and indi- 
viduals whose property the former seek to take 
under compulsory clauses in their acts, the 
court does not strain the construction of the act 
in favour of the former. Ib. 

When the power of fully completing a railway, 
according to the intention of the legislature, 
depends on the voluntary consent of individuals 
having property on the proposed line, such 
consent ought to he obtained by the company 
before they proceed in the undertaking. 
Whether, where it is evident that the line of a 
railway cannot be fully completed, the company 
have a right, compulsorily, to take any part 
of the property in the proposed line, qufcre. lb. 

The court will not take into consideration 
the possibility of a public corapany hereafter 
obtaining extended paxiiamentary powers. G. IF, 
Ry. Y. Metrijgjolit an Ry., INi. W 661. 

Injuring Persons without Compensation.] — It 

is a proper rule of construction not to construe 


.,4 
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an act of parliament as interfering with or in- has a right to have the power strictly and liter- 
curing persons' rights without compensation, ally carried into effect, as regards Ins own lands, 
unless one is obliged to so construe it. Att.- and also has a right to require tlifd no variation 
Got. V. T]i>nwt\ 54 h. J.. Q. B. 232 ; 14 Q. B. D. shall be made to his prejudice. But where_ the 
257 ; 33 W. II. 1)3 ; 49 i! P.: 326. ’ act of parliament is faithfully carried into , 

" ' • • » ' • execution, as regards his lands, he cannot on the 

Strict Construction.] — The court will not con- mere ground of a variation which is not in- 
sti’ue the compulsory powers of a railway com- jurious to himself, and \\diich was made with the 
pa ny so as to extend them beyond the express consent of others, obtain from a court of equity, 
wortls or absolutely necessary implication of the an injunction to stay the proceedings. Zee v. 
act, it being the duty of the company to take Milner, 2 1. & Coll. 611. 

care that the public understand, before the act is Persons obtaining from the legislature power 
passed, the extent of the compulsory powers to interfere with the rights of property are bound 
that thev require. Zmnh v. Mrth Znndon By., strictly to adhere to the powers so conceded to 
L. li. 4 Ch. 522 ; 21 L. T. 98 ; 17 W. R. 746. them, to do no more than the legislature has 
Acts of parliament authorising the construe- sanctioned, and to proceed only in the mode 
tion of public undertakings are to be construed which the legislature has pointed out ; but 
strictly with I'eference to tiie rights of those who (except in a proceeding at the instance of the 
are empowered to make them. Zrerafield v. attorney-general) any one seeking the assist- 
MkGSnM€,c My., 5 Jur. (N.s.) 776. ‘ ance of a court of equity, to restrain the violation 

of such a contract with the legislature, is bound 
Boubtful Constmetion.] — ^Where the construe- to show that he has a private interest in the 
tioii of an act of parliament under which matter. Lk'crpool Corporation v. Charley Water 
pretperty is to be compulsorily taken is doubtful, Co., 2 l)e G. M. & G-. 852. 

it shoiild lie construed most favourably to , , a ^ ^ i . 

those who seek to <lcfend the property from . ^ Land must he houa fide required.]-— Pnn- 
innovation. Bparroiv x. 0,rford, Woreeker and> cijiles upon which the court wall exercise its 
'WoU'erlimoptivn By., 9 Idare, 441. jurisdiction over bodies to whom parliament 

Observations as to the construction of doubtful has given powers of ^ making compulsory 
passjiges nf acts of parliament, as between a purchases of land. Jl ehb v. Manchester and 
eompanv and the public. Mton College, Mr jl6vy7,s* !<!//., 4 My 1. & C. 116 ; 1 Railw. Gas. 576. 

20 L, Ch. 1 ; 15 Jur. 45. ' 8emble, that the court will not allow such 

It, 'is incunibent on a company claiming a bodies to avail themselves of their parliamentary 
statutory compulsory power of taking land to powers, by taking land which they do not require 
prove clearly aud distinctly from the act of for a bona fide purpose sanctioned by their act 
]iailianient the existence of the power; and if of parliament. lb. 

therii is tniv doubt with regard to its extent, the Semble, also, tliat although an attempt to 
la,ndmviit?r‘' should have "the benefit of that obtain possession of land has been, in the first 
<lonbt. Binipsou v. South Stafordshire Water instance, made under colour of the powers of 
Bhr/r.v Co., 4 De G. J. &: S. 67*9 ; 34 L. J., Ch. the act of parliament, when not really required 
Hstt; 11 Jur. (N.s.) 453 ; 12 L. T. 360 ; 13 W. R. for the bona fide purposes of the act, yet if 
729, IMtS. 8. Barher v. Aarth Stafordshire the land afterwards becomes really necessary 
7i*//..2 BeG.iS: Bm.55; 5 Railw. Cas. 40*1 ; 12 Jur. or desirable for such bond fide purposes, the 
321, 575, 589. court will not interfere to prevent its being 

taken. Ib. 

Powers conferred on Public Bodies.]— In the „ , . . , . , ^ .rr, 

eoiistniction of powers conferred bv act of Taking not Autkonsed.]— Where a railway 

pai'Htniient upon public botlies acting for the company takes land in excess of its powers, 
public benefit alone, the intention of "the legis- seinblo.the court will not grant relief by injunc- 
lixture is not to bo measured bv the more tmarded quantity and value of the land are 

powers itivon to public companies established extremely small. Dowlimj v. Pontiy/ool, Cae-r- 
for trading purposes. Sortk Londun lli/. v. 43L. J., Ch. 761 ; L.E.18 

J/i'fiuijiiilitriii Muard of Woidts, 1 Johns. 40.‘i ; 28 T14. 

"‘'k ■>« lom?l )o SmlL ^tjeot attainable in Another Way.]-When a 

n f . I'ii.i 1 vvfi V nmm'innv hns o’lvpn rinfiPA fn tnlrA Ifl-nrl 


•a;; Vet onqA^'hmV a (4;;™ to Sn tract Object attainable in Another Way.]-Wl^n a 
for imrposes pnbliS advantege' ought not to has given notice to take land 

receive a narrow coristructiou. Jam- t"' some object which is clearly withm their 

C'e. V. PoivT Cirjnmdim, 7 De G.M. & G. pOf'Polsoiy powers, a court of equity will not 

54 *- ^ ’ interfere to restrain them merely on the ground 

' Where the legi.slaturo confers Mwers on any “"Sht obtain the same object in some 

body, whother one which i,s seeking to make a twVJX/r bT T p 

prolit lor slmrcholdcrs. or one acting solely for it' 2-^ ’ 

the public goo(l, to take Irmils cwipulsorily for a vv. it. /ib. 

Act.]-An act of parliament for the 

fi,; it r ^ ' purpose will be formation of a ivailway, containingAa declarati 

f lJu n .h T T purportmg that it is to be judicially taken notice of as a 

to successors public act, cannot be treated or construed as a 

Tru^te 'V V ^ private assuranee. Hargreaves y. Zaneaster and 

/rasters ^ . Osivald, 8 App. Oas. 623-H. L. (Be.) Preston By., 1 Railw. Cas. 416. 

Deviation from Powers given.]— Acts of par- JEnabling not Compulsory.] — Acts of paiiia- 
iiament for making canals, .railroads, etc., are incut, authorising comiiaiiies to make railways, 
hy parliament over the laml of the are regarded as but enabling statutes which 

<niit'ientt .piopnctors through whose estates the give powers, liut do not render compulsory or 

w oiks arc to proceetl. Bach proprietor, therefore, obligatory the exercise of those powers. Scottish 
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Worth Wader ri My. v. Stewart. 3 Macq. H. L. 
382 ; 5 Jur. (K.S.) k)7 ; 7 W. K. 458. S. P., Wdhi- 
Inm/h, Perth and Dundee Moj. v. Philipp 2 Macq. 
H. L. 514; 3 Jur. (N.S.)‘249; 5 W. ll. 377. 
jistley V. M. S. L. My., 2 De (4. & J. 453 ; 27 
L. J., Ch. 478 ; 4 Jur. (N.s.) 567 ; 6 W. E. 561. 

Incorporation of Lands Clauses Act.]— -Where 
an act of parliament with compulsory powers 
incorporates the whole of the Lands Clauses Act, 
a right to compensation is without any other 
enactment conferred upon the persons interested 
in lands injuriously affected by the exercise of 
such powers. Re(f. v. St. Lultdff, OheUeii, 41 
L. J., Q. B. 81 ; L.' E. 7 Q. B. 148 ; 25 L. T. 1)14 ; 
20 W. E. 209— Ex. Ch. 

The effect of the incorporation of a general 
act by the special act of a company with com- 
pulsory powers is, that the general act must be 
looked at with reference to the powers conferred 
upon the company of dealing with the land when 
required ; but it is to the special act that regard 
must be had for the purpose of ascertaining the 
contract between the landowner and the com- 
pany, and the power which the company has of 
acquiring the land. Slmpwn v. South Sta fford- 
shire Watericorks, In re, 4 De G. J. & S. 679 ; 
34 L. J., Ch. 380 ; 11 Jur. (n.s.) 453 ; 12 L. T. 
360; 13 W. E. 729. See also Estate 

{Parkh of St. Sepulehre), In re, 4 De G., 
J. &. S. 232 : 33 L. J., Ch. 372 ; 10 Jur. (n.S.) 298 ; 
9 I.. T. 819 ; 12 W. E. 499 ; 3 N. E. 594. 

The Lands Clauses Act is not to be considered 
as incorporated in a subsequent private act of 
parliament, the object of which is merely to give 
a certain benefit to a company in respect of a 
lease which has been conditionally granted to 
them, and which it confirms; the former act 
being applicable only where land is sought to be 
acquired for undertakings of a ])ubiic nature. 
TFc//c V. Westnilnster PM ace Hotel Co., 8 C. B. 
(K.S.) 276 ; 7 Jur. (K.S.) 26 ; 9 A\k E. 14. 

A railway act passed in 1844, under which 
lands were taken afterwards. In 1845, the Lands 
Clauses Act passed ; and in 1847 a second rail- 
way act was passed extending tlie first : — Held, 
that the Lands Clauses Act applied to the whole 
undertaking, and became consolidated both with 
the acts of 1844 and 1847, and that the owner of 
lands taken under the first act of 1844 became 
entitled to the benefit of its provisions. Lan- 
cashire and Yorhshire My. v. Era ns, 15 Beav. 322. 
8. P., Evans v. Zaueashlre and Yorhshire My.. 1 
El. & Bl. 754 ; 22 L. J., Q. B. 254 ; 17 Jur, 87^ 

Exclusion of.] — The City of London Sewers 
Act, 1848 (11 & 12 Viet. c. clxiii.), incorporates the 
provisions of the Lands Clauses Act, 1845, except 
so far as they are inconsistent therewith, or are 
therein declared not to extend thereto ; and by 
s. 3, the provisions of the liUnds Clauses Act 
relating to the “‘purchase and taking of lands 
otherwise than by agreement,” are declared not 
to extend to the City of London Sewers Act : — 
Held, that s. 68 of the Lands Clauses Act, which 
is included under the heading ‘‘ Purchase and 
taking of lands otherwise than by agreement,” 
preceding s. 16, was excepted by the form of 
•words used in s. 3 of the City of London Sewers 
Act ; and that a person whose premises had been 
injuriously affected by works done under the 
latter act was not entitled to compensation. 
Ferrar v. Sewers Commissioners, 38 L. J., Ex. 
102 ; L. E. 4 Ex. 227 ; 21 L. T. 295 ; 17 W. E. 
709— Ex. Ch. 


By two acts of Geo. 3, the defendants were 
empowered to alter the levels of streets, without 
compensating those injured by such alteration. 
The IS &; 19 Viet. c. 120, enables a vestry to 
purchase any right or easement over any land 
necessary for their works ; it also incorporates 
the Lands Clauses Act, 1845, but excludes the 
operation of ss. 1 6 to 68, being those sections 
which relate to the taking of lands otherwise 
than by agreement ; and by s. 247 it repeals all acts 
which are inconsistent with it. The defendants 
obstructed the plaintiff’s light in raising a street, 
and refused to enter into any agi’eement or pay 
compensation : — Held, that in the absence of any 
agreement, the defendant was not entitled to 
compensation, as s. 68 was not incorporated. 
Balter v. St. Marylebone Yestry, 24 W. E, 848 ; 
35L. T. 129. 

The London (City) Improvement Act, 1847, 
provided, by s. 1, that the Lands Clauses Act, 
1845, “so far as the provisions thereof were not 
ex|)ressly varied or accepted,” should be incor- 
porated ; and by s. 19, that “ so much of the 
rmnds Clauses Act, 1845, as relates to the pur- 
chase of lands otherwise than by agreement” 
should not be incori)orated. The Holborn Valley 
Improvement Act, 1864, by s. 5, incorporated the 
act of 1847, except s. 19, and also the provisions 
of the Lands Clauses Act, 1845, “ except the part 
of the last-mentioned act with respect to the ]:)ur- 
cliase and talcing of lands otherwise than by 
agreement.” An act for further improvements of 
tiie Holborn Valley, passed in 1867, by s. 1, 
incorporated the previous Improvement Act, 
except certain sections, and the Lands Clauses 
Act, 1845, “ except the provisions of the last- 
mentioned act with respect to the purchase and 
taking of lamls otherwise than by agreement.” 
Under the Holborn Valley Im|)rovement Act, 
1864, the corporation of London constructed 
ccirtain works, and thereby blocked up a street 
near the plaintiff’s premises, and diminished the 
access to and value of the premises, and the 
|)laintiff sent in a claim under the Lands Clauses 
xVet, 1845, s. 68 : — Held, that s. 68 of the Lands 
Clauses Act was excepted from the local acts, 
and that (even assuming s. 68, if incorporated, 
would give a right to compensation) this being 
so, and no other sections giving such a right, the 
plaintiff was not entitled to compensation either 
by statutory process or right of action at common 
law. Dunyey v. London Corporation, 38 L. J., 
C. P. 298 ;‘26 L. T. 921 ; 17 W, E. 1106. 

By a special act the Lands Clauses Act, “ except 
so much as related exclusively to the purchase 
and taking of land by compulsion,” was incor- 
porated with it : — Held, that s. 68 of the Lands 
Clauses Act was not excepted, although that 
section was within the division of the Lands 
Clauses Act relatingto “ the purchase and taking 
of lands otherwise than by agreemejit.” Broad- 
lent v. Imperial Gas Light Co., 7 De G. M. 
A G. 436 ; 26 L. J., Ch. 276 ; 3 Jur. (K.S.) 221 ; 
5 W. E. 272. 

Varying.] — The Lands Clauses Act, 1845, 
contained special provisions with regard to 
claims for compensation' for lands affected by 
the works of a railway, and directed that (except 
in certain specified cases) compensation should be 
awarded with costs. A special act (38 A 39 Viet, 
c. ccviii.) declared that the provisions of the 
general act were, “ except where expressly varied 
"by the special act,” incorporated with it. The 
general act provided the forms of proceedings 
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in arbitrations — such as the appointment of pose, they should pay for the same at the rate of 
arbitrators by the contending parties, and 1002. per acre, and the agreement was fo bs 
the appointment of an umpire by the arbi- supplemental to the Lands Glauses Act. ihe 
trators — and declared that compensation might ten acres were paid for and conveyed. Letore 
be recovered with costs. The special act directed the compulsory powers of the company had 
that arbitrations conducted under its provisions expired they gave (apparently by mistake) 
should lie conducted by an arbitrator appointed notice to treat for three acres more, and betore 
by the Board of Trade, but contained no specific the time for completion expired they took pos- 
directions as to the award of costs. An arbitra- session of these three acres, alleging that they 
tion of this sort took place under the special act. required the Imid. The}' also took possession or 
The arbitrator awarded compensation, but said some small pieces of land which were covered 
nothing as to costs : — Held, that the claimant by earth slipped from the railway : ^Held, that,, 
was entitled to costs, for that the substitution under the agreement the company had power, 
of one form of proceeding in the arbitration until the expiration of the time limited for the 
difierent from that in the general statute, completion of the railway, to take such land as. 
expressly varied the provisions of the general they required for the purpose of a station, or for 
statute as to that matter, but did not repeal the slip.s of earth at 1002. an acre. KcmpY. S. 
provisions as to costs in the general statute, nor 41 L. J., Ch. 404 ; L. K. 7 Oh. 364 ; 26 L. T. 110 ; 
affect the general rule that the party succeeding 20 W. E.. 306. 

in such an arbitration should recover costs. An agreement between a railway company 
Metropditan JDMrict Ily. v. Sharpe, 50 L. J., and landowner provided that in case the com- 
Q. B. 14 ; 5 xipp. Cas. 425; 43 L. T. 130: 28 panv should require additional land for the 
W. li 617 ; 44 J.*P. 716—H, L. (E.) ' purposes of their railway and works, they 

should pay for it at the rate of 2002. per acre, 
without further payment in respect of sever- 

II. PITBCHASE OF LANDS. damages Held, that the com- 

])aiiy were thereby authorised to take land tor 
A. BY AGREEMENT. the'puriiose of diverting a footway, within the 

time for coiiqileting their works, which had not 

1. frenvrtdhj, 1299. expired, although the time for compulsory taking 

2. Caparlfy to Sell and Convey . 1302. of land had ex^iired. Banqeley v. Mkllaricl liy., 

3. In. Cont^ideraiwn of a Ilertt-chanie, 1305. ;-57 L. J., Ch. 313 ; L. R. 3 Ch. 306.; 18 L. T. 69;. 

Aymemeatn hetiveen Landownera and Pro- 16W. R. 547. 

motors, 1307. Public companies having power to purchase 

5, Spedjie Performance, 1311. land cannot contract for its purchase, and insist 

upon a custom to defer its completion to the 
^ Prvi^PATTY extreme period of time allowed them for the 

’ ' taking of land and the completion of their 

To procure Supply of Water.] —A clause in works. No such custom exists, but they are 
an agreement by a railway company to purcliase | bound to complete their contract within a 
land, iiinding the comiiany to procure a supply of | reasonable time. Bahcr v. Metroptolita/n By., 
water as good as the supply of water cut olf by 31 Beav. 504 ; 32 L. J., Ch. 7 ; 9 Jur. (N.S.) 61 
the construction of the line from the severed 7 L. T. 404 ; 11 W. R. 18. 
hiijils ot the vendor, only binds the company to 

do (mec for all that which may reasonably be Price and Bamages.]— Action for obstructing 
expected to insure a sufiicient supply of water, a private right of way. Plea, that the defen- 
aml does not bind them to do whatever may be daiits were authorised to make a railway near to- 
necessary from time to time to secure that result. I the plaintiff’s messuage, for which purpose they 
Cray and Metropolitan By., In re, 44 L. T. 567. agreed in writing to purchase his land near the 

messuage ; and as the making of the railway 
Necessary and convenient for Traffic” — Land was likely to injure him, it was agreed that the 
used for Garden — Coal-shed let to Tenant.] — defendants should pay to the plaintiff, for the 
Liind WHS eonvoyed to a railway company for purchase of the land, such a sum of money as. 
the const met i< til of ‘Gi station-house and other should compensate not only for the price, but 
works and etmveniences necessary and convenient also for all injury which should necessarily arise 
for {tu^senger and gocxls traffic,” with a covenant from making the railway near to the messuage, 
by the company that if any part should not That in pursuance of this agreement by a deed, 
within five }'ears be used for the purjioses of the the plaintiff, in consideration of 5752. paid to he.r 
statiim -house, \v<)rks and conveniences, and so by the defendants, conveyed the land to them 
used at the expiration of that time, the company for the purpose of making the railway. That it 
would reconvey or purchase as therein mentionec I was agreed that that sum should be accepted, 
About tifty-two perches were used as garden and the plaintiff' accepted the same, for the pur- 
groimd in part by the station-master and in chase of the land, and by way of compensation 
part )jy some of the porters, and about f:our for all damage which she might sustain by reason 
perches were occupied by a coal-shed, let by the of the exercise of the powers of the act upon the 
company to a coal dealer to store his coal brought land purchased, 5752. being the sum so agreed to- 
by the j’aihvay, ready for distribution ; — Held, be paid, to compensate the plaintiff’, not only for 
that the (!oiu| jany were not bound to reconvey or the price of the land, but also for all injury which 
purchase. I/arris v. L. S. B . Ab/.,60 L.T. 392, shouh I necessarily arise from making the railway. 

« V -t That the grievances complained of were part of 
Time for Ptircnase of Land.] — A landowner the injury necessarily arising from making the 
agriM*d with a railwjiy company to sell them ten railway, uiul were, part of the damage sustained 
acres lam I and one acre for a station, at a by the plaintiff by reason of the exercise of the 
certain price, and that if the company should powers of tlie act, and intended to be compeii- 
requirc more land for the station, or for any pur- sated. The deed recitc<l, “ whereas the- plaintiff 


II. PITBCHASE OF LANDS. 

A. BY AGREEMENT. 

1. Generally. 1299. 

2. Capaidty to Sell and (hnvey, 1302. 

3. In Consideration if a Bent-eharye, 1305. 


1. Generally. 
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has agreed to accept, and the defendants to pay, 
575Z. for the land, and by way of compensation 
for all damage which may be sustained by the 
plaintiff, by reason of the exercise of any of the 
powers of the act upon the land so agreed to be 
purchased ” -.—Held, that the plea was bad, for 
that the legal effect of the agreement, as stated 
in the plea, was, that the sum was paid to com- 
pensate the plaintiff for all such injury as should 
necessarily arise from making the railway near 
to the messuage of the plaintiff ; whereas, by the 
deed, it appeared that it was paid to compensate 
for specific injury only, not complained of in the 
declaration. Pilgrim y. Soiithamgrtim mid Dor- 
chester 7 C. B. 205 ; 18 L. J., C. P. 139 ; 13 
Jur. 515. 

Effect of notice to Treat.] — After the passing 
of the act, the company, before claiming the 
benefit of the agreement, served the defendant 
with a common notice to treat, and did not 
formally insist on the agreement until the 
defendant had appointed an arbitrator. The 
company subsequently entered under s. 85 of the 
Lands Clauses Act : — Held, that this clause 
applied exclusively to compulsory purchases; 
that the proceedings of the company assumed 
the non-existence of any agreement ; and on 
these grounds a bill by the company and two 
promoters for specific performance of the agree- 
ment was dismissed. Bedfords and Cuinhridqe 
By. V. Sta/nley, 2 J. & H. 746 ; 1 N. B. 162 ; 
32 L. J., Ch. 60 ; 9 Jur. (N.S.) 152 ; 7 L. T. 477 ; 
11 W. it. 139. See Kemg) v. S. E. By., 25 L. T. 
622. 

Abandonment — Compulsory Powers.] — If a 

company exercises its compulsoi-y powers, and 
takes proceedings under the Lands Glauses Act, 
relating to the purchase of lands otherwise than 
by agreement, it cannot afterwards enforce a 
prior agreement. Ib. 

Agreement purporting to diminish. Powers 
over Land taken.] — Harbour trustees, consti- 
tuted for the management and improvement 
of a public harbour by a special act, wdiich 
incorporated the Land Clauses (Scotland) Act, 
1845, were empowered to take lands scheduled 
('which included that part of O.’s land having an 
unrestricted frontage to the harbour) for the 
undertaking. While the question of compensa- 
tion to 0. for his land was before the arbiter the 
trustees lodged a minute agreeing that the con- 
veyance should restrict their use of the ground 
taken so as not to interfere with the access from 
the remaining property of 0. to the harbour. 
To this minute 0. did not assent. The arbiter 
found 4,900?. payable by the trustees as com- 
pensation for an unrestricted use, or 2,786?. if 
it were competent for the trustees to bind 
themselves and their successors by the above- 
mentioned minute. 0. raised an action for 
declarator of an absolute purchase and unre- 
stricted right in the subject, and for payment of 
the larger sum : — Held, that the trustees had 
power under their special act, now or at any 
future time, to make erections on the piece of 
ground taken, which would effectually destroy 
the frontage of O.’s remaining property to the 
harbour ; secondly, it was not competent to the 
trustees to dispense \vith future exercise of their 
powers by themselves and their successors. 
Ayr Idarhoyr Trustees v. Osivald, 8 App. Cas. 
623— H. L. (Sc.) 


Effect of, on Legal Rights.]— A railway 
company having purchased of the proprietors 
of a canal all their estate and interest in it, 
subject to certain leases, as to portions thereof, 
being houses and wharves, determinable upon 
six months’ notice ; and, previously to obtaining 
their act, having agreed with the lessees of the 
said houses and wharves to give them satisfaction, 
I’ecompense and compensation for the value of 
their leasehold interests, or for damage sustained 
by them in respect of fixtures and improvements 
or otherwise, by the execution of the act ; and 
the railway company being then the rever- 
sioners, gave the lessees notice to determine 
their tenancies -—Held, that the court would 
not permit them so to exercise their legal rights * 
on the face of the above agreement. Doo v. 
Croydon By., 1 Railw. Cas, 237 ; 8 L. J., Ch. 200 ; 

3 Jur. 258. 

Leaseholds.] — ^Where a railway company 

aiTanges by agreement with a lessee to take 
land held under a lease containing a proviso 
against assignment without the licence of the 
lessor, the necessity for such licence is taken 
away by the operation of the act. Slipper v. 
Tottenham and Hampstead Junction By., 36 
L. J., Ch. 841 ; L. R. 4 Eq. 112 ; 16 L. T. 446 ; 
15 W. R. 861. 

Where a portion of the land comprised in a 
I lease is taken by a railway company, the lessee 
is not bound, under s. 119, to procure the lessor’s 
consent to the agreement with the company for 
the apportionment of the rent. Ib. 

2. Capacity to Sell and Convey. 

Act strictly Construed.] — The provisions of 
the Lands Clauses Act, s. 9, which relate to 
the purchase of lands from persons under dis- 
ability, must be strietly complied with. Wycombe 
By. V. Donnlnqton Hospital. L. R. 1 Ch. 268 ; 
12 Jur. (N.S.) 347 ; 14 L.T. 179 ; 14 W. R. 359. 

Unless the court is convinced that future 
interests have been substantially protected. 
Adderley (^Bector'), Eic parte, 10 L. T. 131 ; 12 
W. R. 243. 

Husband and Wife.] — Where a testator devised 
land to his widow, Mary, for life, remainder to 
his son, and Elizabeth his wife in fee, who, 
during the life of the tenant for life, conveyed 
the land by a deed not acknowledged to a rail- 
way company : — Held, that the wife’s interest 
was within s. 7 of the Lands Clauses Act, and 
passed to the company. Cooper v. Gostlbig. 4 
Giff. 449 ; 9 L. T. 77 ; 11 W. R. 931. 

Equitable Tenant for Life.]— An equitable 
tenant for life cannot, under s. 7 of the Lands 
Clauses Act, make a conveyance which will pass 
the legal estate. Llpjnncott v. Smyth. "2d L. J., 
Ch., 520 ; 6 Jur. (N.S.) 311 ; 2 L. T. 79 ; 8 W. R. 
336. 

Tenant in Tail.]— Inalienable estates tail are 
within s. 7 of the Lands Clauses Act, and 
may, under that statute, be conveyed by the 
tenant in tail In possession ; but that statute does 
not extend to the crown, for the king not being 
specially named therein, the rights of the crown 
are unaffected thereby. Cuch field B u rla I Board.^ 
Di re. 19 Beav. 153 ; 24 L, J.. Ch, 585 ; 3 W. IL 
142. ' . 
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Death of Teador — lafaat a Trustee.]— A vendor | 
<‘Oiitj*actcd to sell land to a railway compmiy, 
and died, having demised the land to an infant. 
Tlie company had entered into possession under 
its statutory ])owers, but had not accepted the 
title. On a i)etition under the Trustee Act, the 
court made an order declaring the infant a 
trustee for, ami directing that on payment of the 
purcliase-mouey he or some proper person should 
convov to, the comtinnT. Zowi'y's Will, In re, 
42 L. J., Ch. 509 ; L. K.*15 Eq. 78 ; 21 W.K.428. 

Trustee absent.]— Where one of two trustees 
for sale was absent in America : — Held, that the 
other, under the description of an “ incapacitated” 
pC'ixm, was entitled by the London Bridge Acts 
to make a conveyance for the purpose of such 
act s. Tdthtm , Ah parte, London Bridqe Acts, In 
re, 8 Y. .V Coll. W : 7 L. J., Ex. Eq. 64 ; 2 Jur. 440. 

Person of Unsound Mind.] — Sect. 7 of the 
Lauds Clauses Act, 1845, does not authorise a 
pcis<»u of uiisound mind to sell land to a company 
or pa])lic body who have statutory power to take 
it : ilic section only authorises the committee of 
a Imuuie to sell Tiafiefll, In re, 58 L. J., Ch. I 
liMH*, : 27 Ch. B. 809 51 L. T. S3 ; 33 W. II. 132. j 

Applies to s. 92,] — Persons under disability, 
wlin eau sell atid convey under ss. 6 and 7 of the 
Lamls t.'knises Aet, are able to sell and convey 
within tin* meaning of s. 92. St. Thoiiiads 
I lo, spit a I V. Char bo j Cro,s,s Ihf,, 1 J. & H. 400 ; 
30 L. J.. Ch. :m ; 7 Jur. (N.S.) 256 ; 4 L. T. 13 ; 
9 W. 11. 411. i 

Lunatic Asylum.] — A contract for the sale of i 
land tf> the committee of visitors of a lunatic i 
asylum may l>e appro'Ped of by the court of ' 
quarter sessions l.){4*ore being actually signed by j 
TiU! parties, if it can be identitied as the contract 
which was afterwards entered into. Berenlsh v. j 
liroirii, 26 L. J., Ch. 23 ; 2 Jur. (N.S.) 1043 ; 4 
AV. U. 783. 

Sect. 3<) of the 16 & 17 Yict. c. 97, incor- 
porating the Lands Clauses Act, 1845, with 
respect to the imrchase-money or conq)ensation 
coming to parties having limited interests enables 
paarties having limited interests to contract with 
the cominittee of visitors for the sale of land, 
although the committee of visitors has no eom- 
pidsoiy ptnvers of purchasing. Ih. 

Trustees— Powers of Sale.]— A testator devised 
a.nd Vicqueathed Ins residuary estate (which coin- 
]!iuVed freehnlti lands, in respect of which a notice 
to treat was given by a railway compiany before 
the death of the testator) to the use of trustees 
and their lieirs in trust for his wife for life, and 
after her death to pay and assure the same unto 
his two in:u-j‘ied daughters, in eijual shares, for 
their separate use as tenants in common, with a 
gift over in favour of their respective issue in 
events which did not hap])eu; “and for the 
pniyose of division” he empowered his trustees 
to sell his residuary estate ; and he declared that 
liis trustees should ])e entitled to be i>ai<l for all 
business done by lliem in relation to lus estate. 
testatt)r's wife, his two t laughters and their 
usbands, all survive*! him ; and after the <leath 
of the widow the trustees sold and conveyed the 
ids to a railwjiy company for a price which 
lull I lH.‘en i leterm ined by t he valuation of t wo 

of the Lands 
for 


one of themselves as the surveyor on their behalf. 
One of the testator’s daughters disputed the 
validity of the sale, and brought an action to 
restrain the company from taldng or using the 
lands Held, first, that whether the power of 
sale under the will was still in existence or not, 
the trustees did not exercise it, but professed to 
convey the land under the provisions of the 
Lands Clauses Act, and therefore the validity of 
the sale must be determined without reference to 
the power. Feter,s v. Lewe,'^ and Mist Grinstead 
i?//., 50 L. J., Ch. 839 ; 18 Ch. B. 429 ; 45 L. T. 
234 ; 29 W, li. 875 — C. A. 

Secondhq that the trustees, being trustees of 
the land for femes covertes who were absolutely 
entitled for their separate use, were not persons 
competent to contract with a railway company 
for the sale of the land under s. 7 of the Lands 
Clauses Act, 1845, and that the sale was for that 
reason invalid. lb. 

Appointment of Surveyor — Certificate.] — A 

sale by trustees is invalid by reason of the 
appointment by the trustees of one of themselves 
as surveyor to'value the land under s. 9 of the 
j Lands Clauses Act, 1845. Ih. 

I The mere fact of trustees having the price 
I fixed by two surveyors, and then agreeing to 
sell for that price, ‘instead of first agreeing to 
sell for a certain price and then testing the 
price by the valuation of two surveyors, would 
not in ‘itself invalidate a sale under s. 9 of the 
Lands Clauses xVet— Per Jessel, M.II. But held 
! by Hall, Y.-C. ; — That trustees cannot sell under 
; tile act at a price to be determined by valha- 
i tion, but must first fix the price by agreement, 

^ and tlien ascertain its sufficiency by valuation. 

liA 

The fact that the provisions of s. 9 of the 
Land Clauses Act have not been complied with, 
wliich rcquij’c, in the case of a purchase from a 
person having a limited interest, that the value 
I should be ascertained as therein provided, is no 
i bar to the court decreeing performance of the 
i contract, as it will itself, if necessary, ascertain 
j that the price to be paid is sufficient. Maher v, 
Mctrojjoilta n My., 31 Beav. 504 ; 32 L. J., Ch. 7 ; 

I 9 Jur. (N.S.) 61 7 L. T. 494 ; 11 W. li. 18. 

i AYhere a railway company agreed for the 
I purchase of lan(,ls from persons under disability, 

I and the certificate of two surveyors, as to the 
adequacy of price, had not been obtained, the 
court refused to decree specific performance at 
the instance of the company. Wy combe My. v. 
IJonninyton Ilonyital, L. R. 1 Ch. 268 ; 12 Jur. 
(N.S.) 347 ; 14 L. T. 179 ; 14 W. R. 359. 

A municipal cor|}oration was, under a local 
waterworks act, which incorporated the Lands 
Clauses Act, 1845, and the AV’'aterworks Glauses 
Act, 1847, empowered to take, use, divert and 
at)}>ro})riate certain streams and sources of water, 
and also a stream which flowed to, and was 
I essential to the working of, a mill, of which the 
I plaintiff was tenant for life. The corporation 
I accordingly gave him notice of their intention 
i to ilivert the whole of the stream, and diil take 
i and diviu-t a great portion of it. Subsequently, 

! by ail agreement, made unilcr the powers of the 
I special act, he and the coiqioration agreed to 
' refer to two surveyors “ the amount of compen- 
! sation-money to lie now paid by the corporation 
I for the thimage which the owner or owners for 
I the time being of the premises may sustain by 
i tlio abstraction of the whole of the streams,” &c., 
I wliich the corporation was empowered to take 
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and divert. The surveyors were unable to agree, shire Coal Canal Co. v. JCarcourf,2 De G. & J. 
and a third surveyor was nominated under s. 9, 596 ; 27 L. J., Ch. 625 ; 4 Jur. (N.s.) 671 ; 6 
who made his award, assessing a sum as com pen- W. E, 670. 
sation for the permanent damage and injury 

which the owner or owners for the time being Leave to Bistrain.]— When land had been 
of the mill, &g., may have sustained, or shall or conveyed to a railway company in consideration 
may sustain by the abstraction of the whole of of a rent-charge, and the deed gave the person 
the streams,” &c. The plaintifl; sued the corpora- entitled to the rent-charge a power to distrain 
tion to recover the sum so assessed, and filed his on the land for arrears of the rent-cliai'ge, the 
statement of claim setting out the facts, and court gave the owner of the rent-cliarge leave to 
claiming the amount, and a mandamus directing distrain on the land, notwithstanding the appoint- 
the corporation to pay it into the bank, under the merit of a receiver of the toils, profits and income 
provisions of the Lands Clauses Act, 1845: — of the undertaking of the company in a suit 
Held, that the reference to valuation was not instituted by the owner of a similar rent-charge 
ultra vires that there had been a good valuation on behalf of himself and all the other owners of 
under s. 9 ; and that the plaintiff was entitled similar rent-charges who should come in and 
to compensation in respect of the whole of the contribute to the expenses of the suit. M/ton v. 
streams which the corporation had given him Ceiihigli. Huthin and Coviopm Ilj/.y ‘S7 L. J,, Ch. 
notice of their intention to take, and not merely 669 ; L. R. 6 Eq. 14 ; 16 W. R. 1005. 
in respect of so much of the streams as had been Lands were conveyed to a railway company 
already taken. Stone v. Yeovil Coiyorat ion. by various persons in consideration of rent- 
L. J., C. P. 137 ; 2 C. P. L. 99 : 36 L’ T. 279 ; 25 charges. The company became unable to pay 
W. R. 240 — C. A. the rents, and a suit was instituted by the owner 

of one of the rent-charges on behalf of himself 
Declaration hy Surveyors.] — On a sale by and all the other owners of rent-charges who 
agreement to a company by an owner under should come in and contribute to the expenses of 
disability : — Held, that the ret pxi remen ts of the the suit for the payment of the rent-charges ; 
Lands Clauses Act, 1845, s. 9, must be strictly and a decree was made, and a receiver of the 
complied with, and that the absence of a declara- tolls, profits and income of the underlakiiig 
tion in writing annexed to the valuation and appointed. The company conveyed and assigned 
subscribed by the surveyors was fatal to a claim their superfluous lands and chattels to trustees 
by the company for the specific performance of upon trust for the benefit of the creditors of the 
the contract, although the valuation was made company, and a suit was instituted by a creditor 
by surveyors without formal apT[)Ointment. on behalf of himself and all other creditors 

end Gas and Water Co. v . Dunraven. 55 L. L. entitled to the benefit of the trust deed for the 
Ch. 91 ; 31 Ch. D. 219 ; 53 L. T. 714 ; 34 W. ll. administration of the trusts thereof : a decree 
119. was made, and a receiver appointed in this suit 

also. Upon the application of the owner of a 
Common Lands.] — Sects. 101 to 106, inclusive, rent-charge for leave in both suits to distrain for 
of the Lands Glauses Act, 1845, with reference | arrears of rent on land conveyed by him to the 
to the ascertaining of compensation for common company : — Held, that he was entitled to such 
lands, are not imperative so as to preclude the leave in the first suit, but not in the second, 
enforcement of s|)ecific performance of an agree- Eifton v. Denhigh, Ruthin and Coriven Ry.,. 
ment entered into otherwise than as mentioned 38 L. J., Ch. 74 ; L. R. 6 Eq. 488 ; 16 W. R. 928. 


in those sections. Bee v. Sta ford and Uttoxeter 
i2y., 23 W. R. 863. 


Leave to Enter.] — ^\Vhen lands are sold to a. 
raihvay company in consideration of a rent- 
charge, the parties may agree for its being 
secured by a power of entry ; and a conveyance 
made upon such an agreement, whereby the land 
was conveyed to uses that the grantor should 


3. In Consideration op a Rent-charge. secured by a power ot entry ; and a conveyance 

made upon such an agreement, whereby the land 
Presumption of Agreement.] — A canal com- was conveyed to uses that the grantor should 
pany having power to purchase lands for gross take the rent-charge, and if it fell into arrear 
sums or for annual rent-charges, to be determined should enter until satisfaction, was held tO' 
by commissioners in cases of disability, took entitle him to leave to enter against a receiver 
possession of the lands of an infant, on an agree- of the undertaking appointed by the court., 
ment with his tenant, and after an award by the Forster v. Manche.$ter and 3IUford 49 L. J.,, 
commissioners of the gross sum or annual rent- Ch. 454. 
charge which ought to be paid, but which award 

was "invalid, no one being party to it who had Vendor’s Lien.] — By an agreement dated in 
power to bind the infant’s interest, the awarded 1851, a company under powers conferred hy the 
gross sum was paid by the company to the Lands Clauses Act, 1845, contracted, in con- 
steward on an agreement for its return if the siderati on of the pay ment of a yearly rent- charge, 
land were not conveyed to the company on the to purchase land for the construction of docks, 
infant attaining his majority. No conveyance The company had entered, and completed the 
was executed, and the purchase-money was construction of the docks, hut had not made any 
returned, hut the company continued in the use payment in respect of the rent-charge : — Held, 
of the land for their canal, paying to the land- that the vendors were not entitled to a lien for 
owner for forty years after he attained his the unpaid aiTears of the rent-charge, Jerseg 
majority a rent of nearly the amount awarded {BarT) v, Briton Ferry Floating Bock Co., L. R. 
by the commissioners. The company also with 7 Eq. 409. 
his knowledge purchased the interests of lease- 
holds in the land Held, that an agreement Priority— Debentures.] — The holders of rent- 
could not be presumed to have been entered charges created by a railway company under tbc 
into or ratified by the landowner for a saleof the Lands Clauses Act, ss. 10 and, 11? iiRd chargctl on 
fee in consideration of a rent-charge. Somerset- the undertaking of the company, have a first 



1307 LANDS CLAUSES ACT— 1308 


charge on the lands of the company comprised 
in the deeds of charge, and are entitled to have 
their rent-charges paid out of the net earnings of 
tiie undertaking in priority to debenture holders. 
Eytoii V. DenhUfk^ Ihithm and Corwen Ry.^ L. R. 
7 'E<i, 43h : 20 L. T. 388 ; 17 W. E. 546. 


4. AGEEEMEJJTS BETWEEIT LANDOWNEES AND 

Pkomotees. 


Validity—To pay Purchase-money and buy oif 
Opposition.] — A railway company, proposing to 
apply to parliament for an Extension Act, 
which a lando"wner, over whose estate the pro- 
posed railway was to pass threatened to oppose, 
made an unconditional agreement %vith him under 
the seal of the company, by which, after reciting 
that he agreed to withdraw Iris opposition, the 
company agreed to make the line and to pay 
2,00ij/. for Iris land therein specified, required for 
the railway, and by clause 3, that they should 
pay him ‘i.OOOL within thi’ee months from the 
jiassing of the act, as and for a personal com- 
] )ei isat ioi 1 1 o h im for the annoyance, inconvenience, 
ilamage, disturbance, loss and injury which he 
liad sustained, or might or would sustain, in 
respect of tlie sporting and game iij)on his estate, 
by or in consequence of the construction of the 
inttmderl woiks and of the paiiianientary and 
other surveys and other works connected there- 
witii or liieidental thereto. The landowner 
agreed not to oppose the passing of the bill. The 
bill pjissed, and three months afterwards he 
brought an action to recover the money : — Held, 
tliat the cotUractwas not ultra vires of the direC' 
tors in the sense of being prohibited Ijy the legiS' 
lature. and was therefore a legal contract binding 
upon tlie c.ompanv. Taylon CliieluMer and 
Wdliurnt if//., 3‘)‘ L. J.,'Ex. 217 ; L. 11. 4 H. L. 
t>2S : 23 L. T. 657. 

The tlirectt'»rs of an existing railway company 
a]tplied to })arliament for an act to make a branch 
line and a diverging line, one of which would 
touch the prn|jerty of a landowner, and the other 
pass thnnigh ins house and garden. He op|)osed 
tln.dr bill. 'iTiey entere<l into an agreement with 
liirn to buy liis land at a certain price, and on 
tins coTisideration he Avithdrew his opposition to 
the which then passed, Ijiit which did not 
give the power to make the divci'ging line, but 
only empowered them to make the branch line. 
’J'he InndoAMjer executed his part of the agree- 
ment : the directors did not execute theirs, but 
after some time determiiicd not to make the 
brancli line, and gave the landowner notice that 
they should not want his land. He filed a bill 
foi' specilic peiformance : — Held, that as the con- 
tract was oiie in furtliemnce of the general 
<.(]>jects of the company (although the company 
was not at the time of making it empovA^ered to 
execute tlie AA’orks for Avhicli the land Avas AA'anted), 
it Avas not a contract ultra vires of the directors, 
and that the }»ersoii Avho had contracted to sell 
tiie laiul AAus entitled to specific performance. 
Eti.deni Count'tPs Jly. v. Ilawltes, 5 H. L. Cas. 
331 ; 7 Hailw. Cas. 'l 88 ; 24 L. J., Ch. 601 ; 3 
W. K. mi 

Ri'cunotors of a comptmy ]‘)roposing to make a 
line <4! milway, or persons standing in a similar 
situation, as dirijctors of an existing company, 
applying to parliament for authority to make a 
ncAv lira?, may laAvfnlly enter into a contract for 
land tiiat Avill be necessary for tlie proposed line 
sboiild the bill pass, and Avhen it has passed, such 
contract will be A^alid, and may be enforced. Ik 


The mere Avant of legal power to make the 
contract at the moment of entering into it, will 
not affect its validity afterwards. Secus, Avhere 
the act itself illegal, and parliament is to be asked 
to legalise it. Ik 

vSemble, that AAdiere the directors of a railway 
company, AAvanting part of a property, purchase 
more of it than is required, though that may 
become a question betAA^een them and the share- 
holders, they cannot on that account avoid the 
contract Avith the seller. Ih. 

In a contract for the sale of land for the pur- 
poses of a projected railAAmy, the vendor was 
described as having, so far as regarded one part 
of the land, no more than a mere life estate, and 
the projectors of the railway undertook to obtain 
from parliament powers to enable him to make a 
good title : — Held, that Avhere they did not fulfil 
this stipulation, or but for their OAAm default, the 
title might have been perfected, they could not 
set lip his deficiency of title as an ansAA^er to a bill 
for specific performance. 1 1 ). 


Bona fides of Owner.] — Where an act 

creating a railAvay company, or giving new 
l.)OAA"ers to an existing company, authorises the 
purchase of lands for extraordinary purposes, a 
person Avho agrees to sell his land to the com- 
pany, is not bound to sec that it is strictly required 
for such purposes ; if he does not know of any 
intention to misap]}ly the funds of the company, 
but acts bona fide in the matter, he may enforce 
i)avment of the contract. Easter ti Counties By. 
y. IlawJm. 5 H.iL. Cas. 331 ; 7 Eailw. Cas. 188 ; 
24 L. J., Ch. 601 ; 3 W. E. 609. 


Conditional on making Railway.] — Two pro- 
jectors of a railway company entered into a 
treaty witli a landowner, whereby the latter 
agi-ecd not to o[)[)Ose their IMll in parliament, 
and an agreement was executed by them (as the 
executive directors of the company), by Avhich 
the company, upon its incorporation, was to pay 
to him 1,000/. for land of Aldrich lie Avas the free- 
luAldcr, and Avliich was required for the purpose 
of making the railwa}^ and 4,000/. for residential 
damage. A stipulation Ai'as also made that the 
company Avas to make a tunnel through part of 
his property, and a station Avas to be erected on 
another part. The company was incorporated, 
but, not being able to raise sufficient funds, no 
attempt Avas made to make the raihvay, and the 
money subscribed Avas returned to the share- 
holders : — Held, that the contract was conditional 
upon the making of the raihvay, and therefore 
that the landoAvrier Avas not entitled to the 
moneys payable thereunder. Preston v. Lirer- 
jnwl, Maiiekester and E^ewcnzstIe--ujpon~Ty?ie 
Junction By., 5 H. L. Cas. 605 ; 25 L. J., Ch. 
421 ; 2 Jur.'(N.S.) 241 ; 4 W. E. 383. 

By an agreement betAveeii the plaintiff and the 
promoters of a bill in parliament for making a 
raihvay, after reciting that the line of raihvay 
Avas proposed to be carried close to his park, and 
through some of his land AAliich bill he had 
opposed, he, in considei xlion of the covenants 
therein contained, ac ceiled thereto. It was 
witnessed that, in con'-ideiation of the covenants 
on the pu’onioters’ part , the plaintiff coAmnanted 
that he Avould accede to the bill, provided it 
passed in the present or ensuing session of 
parliainerit ; and, in consideration of the assent 
given to the bill by the }>laintiff, they cove- 
nanted that, in the event of the bill passing, the 
company should pay Iiim, for so much land 
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intersected by the line as might be required, at another part of the estate, would be required, 
the rate of 120/. per acre ; and that they should The plaintiff filed his bill against the Chester 
pay him 3,000/. in full compensation for the and Birkenhead Company, alleging the above 
general damage which the line should or might facts, and praying that the contract of adoption 
do to the mansion, park and estate, including might be declared binding on the defendants, 
therein the crossing of the road near the and that they might be decreed to perform the 
entrance to the park, the obstruction of views, same, and be restrained from entering on his 
the expense of temporary residence during the lands till the first instalment, then due, was 
progress of the works, the depreciation in value paid. To this a demurrer was put in, which 
as a residence, the additional expense in the was overruled. Stanley v. Chester and Birhen- 
cultivation of the farms by the alteration of the head Ry.^ 3 Myl. & C. 773 ; 1 Railw. Gas. 58. 
road, and all other damage to be done to the 

mansion and park. And the plaintiff agreed, Validity.] — It would not be ultra vires, 

-on tender of 120/. per acre, and 3,000/., that he a company wishing to alter one of the branches 
w^ould convey : — Held, per Parke, B., and Platt, of its railroad, and about to apply to parliament 
B., that the promoters thereby bound themselves for authority to do so, to enter into a contract 
that the company should pay the 3,000/. on the for the purchase of lands required for the rail- 
passing of the act, although the railway should wajq if it should obtain an act. Saottish JSvrtJi 
not be constructed, or any actual damage be Eastern By. v. Ste.waH^ 3 Macq. H. L. 382 ; 
done ; but, per Pollock, C. B., that the taking of 5 Jur. (n.s.) 607 ; 7 W. R. 458. 
the land and damage done -were conditions pre- 
cedent to the payment of the 3,000/. Bland v. Company not in Existence — ^Validity.]— An 
Oroioley, 6 Railw. Cas. 756 ; 6 Ex. 522. agreement by a landowner, with the promoters 

of a railway company, that in the event of their 
Conditional on Obtaining Act — Amalgama- obtaining an act of parliament he will sell them 
tion.] — Two railways, called A. and B., were such land as they require at a fixed rate, is bind- 
projected by different parties to run from M. ing, although the company has no existence at 
towards The line of A. passed through the the time of the contract ; and it is no objection 
centre of the plaintiff’s estate, and the line of B. on the ground of want of mutuality that the 
through . a corner of it. The projectors of A. company is not bound to take the land. Bedford 
agreed, with the plaintiff for the purchase of and Camlmdye By. v. Stanley.^ 2 J. & H. 
that portion of his land which they required, 746 ; 32 L. J., Ch. 60 ; 9 Jur. (N.k) 152 ; 7 L. T. 
and they -were to have power to vacate the 477 ; 11 W. R. 139 ; 1 H. R. 162. Contra 
agreement in case the act for making their rail- IVilliams v. St Georye'' s llarhour By.^ 5 W. R. 
w'ay should not pass. Two bills were brought 725. 
into parliament for forming the lailways, and 

were referred to a committee, at wdiose sugges- Conditional on beginning to execute Branch,] 
tion the two projects were amalgamated; and — A railway company obtained an act for making 
an act was passed incorporating the projectors of 
both railways into one company, and for making 
a railway partly in the line of A. and partly in 
the line of B., the latter being the line selected 
with respect to the plaintiff’s estate. Pending that it should not be enforced against the com- 
the act, the promoters of the two railways agreed pany within the seven years, and the purchase- 
with each other that where either company money was to be paid when the company, on 
should have entered into contracts with land- obtaining their act, should have ‘‘begun to 
owners, whose property might be affected by execute the branch.” The company obtained 
either line, though in a somewhat different mode, their act, but never executed or began to execute 
the contracts entered into by the company pro- the branch. The seven years expired : — Held, 
posing the rejected line should be adopted by that permissive words in the act of parliament 
the united company. A copy of this agreement were not obligatory ; that the company was not 
was subsequently sent to the plaintiff by the bound to execute or begin to execute the branch ; 
united company. The projectors of line A. and that as the company had not executed or 
afterwards vacated their agreement with the begun to execute the branch, their obligation to 
plaintiff : — Held, that the plaintiff could not pay the purchase-money did not arise. Edin- 
enforce that agreement against the united com- huryJi,^ Berth and Dundee By. v. Philip.^ 2 
pany. Gre£nlial(}h,^.Ma7ieliesterandBirm‘inqham Macq. H. L. 514; 3 Jur. (K.S.) 249 ; 5 W. R. 
By.,Z Myl. & G. 784 ; 1 Railw. Cas. 68 ; 8 L. J., 377. 

Cli. 75 ; 3 Jur. 693. 

The Birkenhead and Chester Railway Com- Conditional on breaking Ground.] — A raihvay 
pany agreed with the plaintiff to give him for company, previously to applying to parliament 
fourteen acres and a half of land 20,000/., to be for an act for the formation of a branch line, 
paid by instalments. The Birkenhead and entered into an agreement with a landowner, by 
Chester Company, and a rival company, called which he agreed to grant leases, and to give the 
the Chester and Birkenhead Railway Company, company possession of a portion of his land, 
both went to parliament, and in committee it required for the formation of the railway, to 
was agreed that it should be referred to two enable the company to proceed with the works 
members of the committee, to choose between before obtaining their act, and, out of the sums 
the two lines, and that the selected company thereinafter agreed to be paid, to settle Avith his 
should take the engagements with the land- tenants the agricultural and other damages to 
holders entered into by the other, and this agree- wdiich they might be entitled. The company 
merit was signed by the agent of the plaintiff, bound itself to apply for an act, and in. ca,se it 
The Chester and Birkenhead Company were was not obtained, to restore the ground taken 
selected, and obtained their act, and for their possession of, and to pay such damages for the 
proposed line sixteen acres of plaintiff’s laud, in injury done as should be determined by an arbi- 


a branch within seven years. They gave the 
usual notices. While their bill was before par- 
liament, they agreed to purchase the land of a 
certain owner. It Avas a term of this contri 
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t rator. The company also agreed, before break- 
ing gn aind, to pay him for personal mconvenience 
and anno^miice, snch a sum as should be declared 
by B. ; and a deed of submission to arbitration 
was to be entered into for determining what 
shoiiltl be paid to him, as the proprietor of an 
entailed estate, for land to be taken, ^ and for 
injury done to the grounds and place in a resi- 
dential point of view, and for injury sustained by 
the tenants, B. fixed the sum to be paid before 
breaking ground at 1 4,500/., subject to deductions 
in a certain event. The company gave a deben- 
ture bond for the amount, and the landowner 
gave a discharge, and also executed a bond to 
the company, by which he bound himself, that 
if the bill shoiilcl not pass he would repay the 
an\onut. The company obtained their act, but 
never exercised its powers, nor made the branch 
railway, and the time limited for its formation 
had G.xpired Held, that the payment by way 
of ]>rice for the land was to be made if the land 
should be broken for the railway, and not other- ; 
u’ise, and specihe performance could not, there- 
fore, be compelled. SeottJuh Xorth-Eadvrn llij. 
V, Sfewarf^ H Macq. H. L. 382 : 5 Jur. (N.S.) 307 : 
7 W. IL 458. 

Conditional on entering Land.]— A railway 
company, promoting in paiiianient a bill for the 
extension of their line, which extended line 
would pass througli the lands of the plaintiff, 
covenanted with iiim as follows: ‘*111 the event 
of the hill being |»assed in the present session of 
p»ai'linment, the company shall, before they shall 
enter upon any part of the lands of Sir T. R. (h, 
pay to liim, his heii's or assigms, 4,900/. purchase- 
money, for aii.y portion of bis lands, not exceeding 
hu't.y-thice acres, which the company may, under 
the }K.)WCi’s of their act, require and take for the 
purposes of this uiidertakiiig. In addition to 
pu reha se- money tlie company sliaU ]>ay to liim. 
liis heirs oi’ assigns, before they shall enter upon 
any part of the. land, 7,100/., as landlord’s coni- 
pen^atinn for the damage arising to his estate by 
the severance tliereof. in respect of the lands, not 
exceeding forty-three acres, to be taken !)y 
tiiem’’ : — Held.tliat the company was not bound 
to pay eit:her of these sums unless they entered 
upon srmie part of the lands. Gaije v. New- 
marhet 7 llailw. Cas. 108; 18 Q. B. 457 ; 
21 L. J., Q. B. 398 ; 16 Jur. 1136. 

5. Specific Peefoilmance. 

Parties.] — A railway company, having con- 
tracted with a party, who, under a conti’act made 
some years previously, was a purchaser of land 
which tlie company required for the railway, 
but: wh< » Iiad not paid his purchase-money, and 
ap})earc<l for some time to have abandoned the 
possession of the land, filed their bill for s})ecific 
ji^erfftrinance against both the vendor and pur- 
chaser : — ^Held, that as the purchaser was not, 
after the lapse of time and under the circum- 
stances, entitled in equity to a decree for specific 
lierformance of the contract against the vendor, 
tint bill must be dismissed as against him, with 
costs ; and as against the jmrehaser, without 
costs. X E, My. V. Knott, 10 Hare, 122. 

CUaim far specific performance uf agreement 
far a j’aihvay company to ].>iirchaso land from 
trust(?es Hehl. that persons beneficially inter- 
ested in the land were not necessary parties to 
the suit, Potis v. Thumea I/avoii Dnolt and ify., 
35 Jur. 1004. 


Intention of Legislature.] — -If the legislature 
prescribes formalities *to be observed b}^ parties 
contracting inter se,*and one of them endeavours 
to avail liimself of the want of such forms to 
postpone or avoid the completion of a contract 
entered into, the court will itself ascertain 
whether the intentions of the legislature have, 
in substance, been eomplied with ; and if they 
have, it will carry the contract into effect. Makar 
V. Metropolitan, By., 31 Beav. 504 ; 32 L. J., Ch. 
7 ; 9 Jur. (N.S.) 61 ; 7 L. T. 494 ; 11 W. R. 18. 

Powers Expired — No Possession.] — The court 
of chancery will not, even in a suit for specific 
performance, compel a company who has not 
been in possession of the lands, and whose com- 
pulsory powders have expired, to pay the purchase- 
money, though the final a'vvard was made before 
their ]xovers"expired. The court, in such a case, 
will leave the seller to his remedy at law. 
Harnett, Bn- parte. Cork and Youqkal i?//., 
2w ngl6Ir. Ch. R. 268. 

Construction of Agreement. ] — A raihvay com- 
pany contracted with the owuier of lands to 
pay interest for the purchase-money, and com- 
pensation to be awarded, for so much of the 
lands as should be taken for the raihvay, and it 
was agreed that the money should be deposited 
in a certain, bank until the completion of the 
purchase, and that the interest should be paid to 
the owner up to and inclusive of the day on 
which the purchase should be completed : — ^.Held. 
that the reasonable construction of this agree- 
ment w’as, that it referred to the completion of 
the purchase by the purchaser, that, on the part 
of the inircbaser, the i)u.rchase w'as completed by 
the payment of the tmrehase-moiiey into coui’t ; 
and tliat it did not necessarily refer to the 
complete conveyance of the estate, and the 
final settlement of the purchase. Lewin v. 
South R7//XV By., 10 Hare, 113 ; 22 L, J. Ch. 
209; 16 Jur, 1149; 1 W. R. 45. 

The {tromoters of a raihvay company, in 
consideration of a landowner’s opj)osition to 
the bill being witliclrawn, agreed to pay him 
i 4,500/. as the purchase-money of land, not 
exceeding eight acres, to be taken by the 
com})any for the formation of this railw'ay, 
and for consequential damage. The act wns 
obtained, and the agreement adopted by the 
company in consideration of the landowner 
releasing the promoters from their covenant. 
The agreement was so framed, as to render it 
doubtful whether it was not to be contingent 
on the formation of the raihvay. The railway 
W'as abandoned, and, after the expiration of 
the time limited for the acquisition of land 
for the purposes of the undertaking by the 
company, the landowmer filed a claim for 
specific performance of the agreement Held, 
to be a case in w'hich a decree w'ould produce 
moi’e injustice than justice, and a specific 
performance w'as therefore refused. WeM y. 
Bondon and, Portsmouth By., 3 He G-. M. & G. 
521 ; 21 L. J., Ch. 337 ; 16 Jur. 323. 

A raihvay company contracted with A. to 
purchase not less tlian eight acres of his land, 
for W’hich they w’ere to pay at the rate of 1,000/. 
an acj’c over and alxive tlie compensation to 
bti aw'a,rded to him for severing and otherwise 
injuring his estate. The corn})any took more 
than tlie eight, acres, for which they paid him 
the price agrtxtl for, and also 2,660/'., being the 
amount aw'arded for injuring and severing his 
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property. vSome years after the railway was 
made A. alleged that by the true construction of 
the agreement he was entitled to receive pay- 
ment at the above rate of 1,000Z. an acre, for 
portions of his roads, amounting to about three 
roods, over wdiich the railway company had 
tlirowm bridges : — Held, that, assuming the 
construction of the agreement to be as A. con- 
tended, it was such a contract as the court 
would not decree specific performance of, but 
would leave A. to his legal remedy. I 7 im‘am- v. 
Midland My., 3 L. T. 553. 

A company contracted to purchase the interest 
of a leaseholder in a piece of land for a given 
sum, and for the conveyance in fee of a piece of 
the land which they were to take under the 
compulsory powers of their act of parliament. 
The agreement contained a clause that the com- 
pany was to be consulted on any buildings to be 
erected in the line of street, anil that differences 
should be settled by twm parties named, or their 
umpire. The company held the contract sus- 
pended, and after its compulsory powers expired, 
it refused to complete the contract. Upon a bill 
for specific performance : — Held, that the agree- 
ment respecting the buildings was vague, and 
that the court could not (leci'ee a specific perfor- 
mance of the contract. Tillet v. Chariny Ci'im 
Bridye Co., 28 L. J., Ch. 863 ; 5 Jur. (K.S.) 994 : 

7 W. n. 391. 

Held, also, that as the agreement was uncer- 
tain no compensation could be awarded ; but as 
there was a concluded agreement, the court 
dismissed the bill, without costs. Ib. 

An agreement for the sale of leaseholds con- 
tained a stipulation that there sliould be an 
apportionment of the rents according to the 
provisions of the Lands Clauses Act, 1845, if I 
necessary. The necessity for an apportionment j 
being clear, upon the lessor's refusal to agree to 
any apportionment, and the company’s refusal 
to serve the lessor with notice to treat for the 
purchase of his interest (without which service 
no compulsory apportionment could be made), 
the lessee filecl a bill for specific performance of 
the agreement, and prayed that the company 
might be ordered to serve his lessor with notice 
to treat : — Held, that, although the lessee was not 
entitled to a decree that the company should 
serve the lessor with a notice to treat for the 
purchase of his interest, the court would decree 
specific performance of the agreement, and direct 
that the lessee and the company should do and 
concur in all acts requisite to give effect to it. 
Willupms V. Bast London My., 21 L. T; 524 ; 18 
W. E. 159. 

Mandatory Injunction.] — The court will not 
interfere by way of mandatory injunction to 
compel the specific performance of a contract 
against a railway company, where the works 
have been already erected, and the public con- 
venience would be sacrificed by interfering so as 
to compel the removal or the alteration of the 
works already executed, the court being satisfied 
that the works had been executed “ so as to inter- 
fere as little as possible with the plaintiff’s con- 
venience,” an expression which occurred in the 
agreement. Mapliael v. Thames Valley My., 35 
L. J., Ch. 659 ; 12 Jur. (N.S.) 656 ; 14 L.T. 652 ; 
14 W. R. 7.50. 

Agent unauthorised — Possession,] — Objection 
taken to a bill for specific performanoe by a 
railway company, that the agent of the company 
not having been appointed under their corporate 

VOL. vni. 


seal, there %vas no mutuality in the contract, 
overruled on the ground of possession taken, and 
acts done by them, which would have made them 
liable. London and Birminyham My. v. WUiter, 
Cr. & Ph. 57. 

Investigation of Title.] — The court will not, 
in a suit on the part of a landowner against a 
railway company for specific performance of an 
agi’eement to take lands, make a decree where 
there has been no investigation of title, but will 
refer it to chambers to see whether a good title 
can be made. Gunstonx. Bast Gloucestershire 
i2v/., 18 L. T. 8. 

Where there has been great delay on the part 
of • the company, the court will i eserve costs 
specially, lb. 

Possession pending Action.]— The plaintiff, a 
lessee of premises required for a street improve- 
ment, contracted to sell a lease of the premises 
for twenty-one years to the Metropolitan Board 
of W orks. The purchasers requi red an abatement 
on the ground that the lease was found to be 
determinable at the end of seven or fourteen 
years by the lessor. The plaintiff claimed 
specific performance. Pending the action the 
board applied to be let into possession on pay- 
ment into court of the whole purchase-money 
claimed : — Pleld, that though the board could, 
by taking the steps pi’escribed by the Lands 
Clauses Act, have obtained immediate possession 
of the property, yet as they had not done so, they 
were in the same position as any other purchaser 
who was defendant to an action for specific per- 
formance, and were not entitled to have possession 
given to them pending the action. Byyra/re v. 
Metropolitan Board of 55 L. J., Ch. 602 ; 

32 Ch. D. 147 ; 54 L.‘T. 889 ; 50 J. P. 788— C. A. 

Undertaking relinquished.] — Where a com- 
pany after getting their act liadt! determined to 
abstain from executing the line which it sanc- 
tioned : — Held, that they could not be compelled 
specifically to perform an agreement for the 
purchase of land which the}’’ had contracted to 
purchase for the purposes of the line, but which 
as they had relinquished the undertaking, they 
no longer reeprired. Scottish Morfh-Bastern My. 
V. Stewart, 3 Macq. H. L. 382 ; 5 Jur. (N.S.) 607 ; 
7 W. R. 458. 

Want of Money.] — In 1862 lands were taken 
by a railway company under agreements stipu- 
lating for a price to be fixed by arbitration, for a 
deposit, and for interest in the meantime, to be 
increased in case of delay by the company in 
completing the purchase. The deposit was paid 
and possession taken by the company, which 
constructed its railway on the land. The company 
also accepted the vendors’ titles, and approved 
draft conveyances, but it refused to complete the 
purchase on the ground of want of money. 
Suits having been commenced by the vendors 
for specific performance of the agreement in 
1867, a motion made in the suits for payment of 
the balance into court was refused. Lewes v. 
Cambrian My., 36 L. J., Ch. 565 ; L. E. 2 Oh. 
444 ; 15 W. R. 604. 

Payment of Purchase-money into Oonrt.]^ — In 
a suit by a vendor for specific performance against 
a railway company, they, by their answer, having 
admitted the contract, their acceptance of the 
title, and that they had taken possession of the 
land, the court, on an interlocutory motion, 
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ordered them to pay the purchase-money into 
court. (Jluq> 2 }le v. Z-* C. D. My,^ M Ii. J., Ch. 

m. 

Where a company enters into a special contract 
to piircliase, payment into court of purchase- 
money, muler s. r>9 of the Lands Clauses Act, 
is not proper. Keiaton v, MetrojMitan By,^ 8 
Jur. (N.s.) 738. See aUn 1 Dr. & Sm. 583 *. 5 
L. T. 542; low. E. 102. 

By an agreement, dated in June, 1847, a railway 
company contracted to purchase part of the 
estates in the cause, and it was stipulated that 
the purchase-money should be paid into a hank, ■ 
in the names of the solicitors in the cause and 
the secretary of the company, there to remain 
till the a})]U'oval of the contract by the master, 
^vhen it was to be paid into court. The money 
was forthwith paid into a hank, and in 1848 the 
master made his report, approving of the contract. 
No application for the |)urpose having been made 
by the comi)any, the plaintitis, in March, 1850, 
moved for payment of the purchase-money into 
court, with interest at .5 per cent, from the date 
of tint contract. Motion sranted. Chamhen y. 
E7//7C, 14 Jnr. 1120. 

A railway company, baving enteretl into posses- 
sion of land required for their undertaking under j 
an agreement to pay the amount which should 
))(* iixetl by arbitration for tlie purchase-iiioney 
on the linul settlement of the purchase, with 
interest' thereon in the meantime, will, during 
the [»rogress of a suit for specific perforjuarice of 
the contract, after the award, which remains 
iinimpeaehed, has been made, and the title 
accept erl, be ordered to pay the purchase-money, 
with interest thereon, into court, although they 
set up a case that the amount ti.xed by the 
nri)itrator was fixed by iiim higher than it would 
herwisc have been in consequence of statements 
mmle by tlie other side, that the taking of their 
luntl would <‘,ause them the necessity of executing 
t'xpt'iK-ivi; works, w’hich remain unexecuted at 
the date rjf the motion to briiur in the purchase- 
money. S. E. By. V. X., B. A' & C. By., 14 W. E. 
356. 

B. rNDEE COMPULSORY POAYEES. 

1. Ge hr rally, 1315. 

2. XoGer to Treaty 1317. 

3. What La tale ar IiitereMs. 

a. Quantity generally, 1B2S. 
h. P’or wliat Purposes, 1880. 

(\ Limits of Deviation, 1885. 

(L Houses, Buildings and Manufactories. 

i. In General, 1888. 

ii. Counter Kotice, 1847. 

e. Laiiils oniittetl by Mistake (s. 124), 1852. 
/‘, By Companie,s with Contlicting i^}wers. 
18.54. 

y. Intersected Lands, 1856. 

h. Charity Lands, 1856, 

i, Loiids belonging to Lunatics. 1357. 

4. Time for Purrhim\ 18.58. 

.5. Sahrerlpflon of ('apHal^ 1864. 

6, I'i-ntlor'ii 7 /7c, 1865. 

7, (.'oHrryanrrii.1 18t>9. 

1. GK.NEUALLY. 

Easement - Eight to cross Line of another 
Company— Subscription of Capital.]— By the 
a«'t incurporaling the S. Thiilway Company, the 
I.ands Clause's .Act, 1815, e.X(iepr where e.X}>re.ssIy 
VMiicd thenby, was incorporated therewitli. and 
it wah enacted that the won Is to which meanings 


were assigned by the Lands Clauses Act should 
in the special act have the same meanings unless 
there was something in the subject or context 
repugnant thereto. The S. Company, “subject 
to the provisions of this act,” were empowered 
to purchase any of the lands in their deposited 
plans. By s. 8/ which was inserted for the pro- 
tection of the G. A¥. Eailw^ay Company, it was 
provided (suh-s. 1), that the B. company should 
not enter iqjon or interfere with or execute 
any work over or under the line of the G. W. 
Railway until plans had been approved by the 
engineer of the G. AY. Company or an engineer 
appointed by the Board of Trade. Siib-s. 2 pro- 
vided that the railway of the S. Company should 
be carried in one place over and in another 
under the G. AY. Railway by a bridge and tunnel. 
By sub-s. 4 the bridge and tunnel were to belong 
to the G. AY. Company. By siib-s. 8 the S. Com- 
Itan}'’ were not to interfere with the land of the 
G. AY. Company except for the purposes of the 
above crossings, and it was enacted that the S. 
Company should not puT'chase or take any land 
of the G. AY. C\)inpany, but that the 8. Company 
might purchase an<l the G. W. Company should 
grant an easement or right of using the crossings 
in i>erpetiiity. By sub-s. 9 every dispute betw'een 
the two com]>anies respecting the above matters 
or any of them w'as to be referred to arbitration. 
The S. Company w’cre proceeding to make the 
crossings, and the G. AY. Company brought their 
action "to restrain tliem from doing so, on the 
gi’ound that the capital of the S. Company had 
not been subscribed, and that under the 16th 
section of the Lands Clauses Act they could not 
|)rocee(l to })ut in force any of their powers for 
the compulsory purchase of land until it had been 
subscribed : — Held (Lord AYatson diss.), that the 
right given by the si)ecial act was a right of 
taking easements, not the exercise of running 
[low'ers, nor the right of compulsory taking of 
“lands” within the Lands Clauses Act, 1845, 
s. 16, and that tlie notice to treat WLas good. 
G, ir. By. V. Swlndoit and Cheltenham, By..^ 58 
L. J., Ch.‘ 1075 ; 9 App. Cas. 787 ; 51 L. T.'798 ; 
82 AY. E. 957 ; 48 J. P. 821— H. L. (E.) 

Notice to Treat — Under what Section.] — 

The notice to treat w'as good, because it w^as 
gi ven not under the Lands Clauses Act, s. 18, but 
under s. 8, sub-s. 8, of the special act. Ih . — Per 
Lord EitKgerald. 

The notice wns good, because even if given 
under s. 35 of the Lands Clauses Act and not 
under the above section of the special act, never- 
theless the respondent company w^ere entitled 
to proceed before their capital w^as subscribed, 
because under the Lands Clauses Act, 1845, s. 85, 
the land is not “ taken ” but only entered upon. 
Ih . — Per Lord Brannvell. 

Conditions Precedent — Meaning of Word 
“take.”] — By an act of 1877, with which the 
Lands Clauses Act was incorporated, the Metro- 
politan Bctanl of AYorks w^ere authorised to effect 
certain street improvements, and by s. 5 were 
authorised to “enter u])On, take, use, and hold” 
any of the lands in the deposited plans and hooks 
of reference, w'itli the exception of certain s[jeci- 
lied lands. By s. 83, after reciting that it wuis 
e.xpedient to make provision for tlie accommo- 
dation of sueh of the labouring classes as wouLI 
be displaced by the impi’ovenients, the board 
W’cre directed to actiuirc or appropriate lands, 
and sell them or let them on building lease for 
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the purpose of the erection of suitable houses for 
the labouring classes. And it was provided that 
before the board should, without the consent of 
one of the secretaries of state, “ take for the pur- 
poses of this act” fifteen houses or more occupied 
at the passing of the act wholly or .partially by 
persons of the labouring classes, they should 
]) rove to the satisfaction of such secretary of 
state that suitable accommodation had been pro- 
vided elsewhere for the same number of persons 
as had been accommodated in the houses to be 
taken. The board served on the plaintiff notice 
to treat for the purchase of more than fifteen 
houses belonging to him, which were occupied 
at the passing of the act by the labouring classes. 
The plaintiff sent in his claim, without prejudice 
to any question as to the right of the board to 
exercise their powers before complying with the 
proviso of s. 33. The board then served notice 
of their intention to summon a jury. It was 
admitted that the conditions of the proviso had 
not yet been complied with. The plaintiff brought 
his action to restrain the board from proceeding 
on their notices till they had complied with the 
conditions : — TIeld, that as the conditions pre- 
cedent to taking the plaintiff’s land were condi- 
tions which the board were able and compellable 
to comply with, the land in question was land 
which the board were “authorised to purchase 
or take” within the meaning of the Lands 
Clauses, Act, 1845, s. 18, and that they were 
entitled to serve a notice to treat and summon 
a jury. Spencer v. MetrofnMtan Board of WorUa, 
52 L. J., Ch. 249 ; 22 Ch. D. 142 : 47 L. T. 459 ; 
.31 W. E. 347— C. A. 

Effect of Deviation.] — The undertakers of the 
Aire and Calder Navigation were empowered by 
act of parliament to make a canal, and tram- 
road leading therefrom, and fifteen years were 
given to them to complete the works. At the 
expiration of nearly four years from the passing 
■of the act, having completed part of the canal, 
and ha ving marked out th e t ram road, they gave 
notice, pursuant to the act, to the owners of a 
certain spot of land, of their intention to purchase 
it for the purposes of the tramroad. The land- 
owners resisted the purchase on the ground that 
the undertakers had deviated from the parlia- 
mentary line in the construction of their canal : 
— Held, that as the deviation worked no injury 
to the objectors, and as the undertakers did not 
admit any intention to abandon the original line, 
and there remained ten years in which they 
might complete their works, this objection was 
untenable. Lee v. Milner., 2 Y. & Coll. 611. 

Operation upon restrictive Covenants.] — A 

landowner who has covenanted that neither he 
nor his assigns shall build upon his land, is dis- 
charged from his covenant after selling the 
premises to a railway company under its com- 
pulsoiy powers, as the company becomes an 
assignee of the land, not by the voluntary act 
of the former owner, but by compulsion of law. 
Bally V. Be CrespUniy, 38 L. J., Q. B. 98 ; L. E. 
4 Q. B. 180 ; 19 L. 1\ *681 ; 17 W. E. 494. 

2. Notice to Treat. 

When Necessary.] — Where parties agree to 
refer the amount of compensation to arbitration, 
it is necessary to go through the form of giving 
notice to treat. Collins v. South Staffordshire 
By., 7 Ex. 5 : 21 L. J., Ex. 247 ; 16‘ Jur. 843. 


S. P., South llorhshire^ Doncaster ami Ctoole A2?/., 
Ju re, 7 B. & L. 36 ; 18 L. J., Q. B. 333 ; 14 Jur. 
1093. 

A railway company has no power to summon a 
jury to assess the value of lands, as to which they 
have given no previous notice to treat. Doa y. 
London and Croydon By,, 1 Eailw. Cas. 257. 

A railway company authorised to construct a 
line of railway under a public street is not bound 
to give notice to treat or to pay compensation to 
the owner of the land adjoining the street in 
respect of any part of the soil of such public 
street. A cul-de-sac dedicated to the public is 
for this purpose in the same position as a public 
street. Souch v. Bast London 42 L. J., Ch. 
477 ; L. E. 16 Eq. 108 ; 21 W. E. 590. See S. C., 
22 W. E. 566. 

Eorm of.] — A notice to treat for part of a rope- 
walk in the line of railway, accompanied by a 
diagram, or a plan of the entire rope- walk, 
indicating by coloured lines the manner in which 
the railway would intersect it, and the portion 
required to he treated for, but having no scale ox 
admeasurement appended to the diagram or plan, 
is suificieiit. Sims v. Commercial 1 Eailw. 
Cas. 431. 

Deposited plans and book of reference showed 
a small plot, No. 38, nearly surrounded by a 
large plot, No. 37. The schedule to the notice 
to treat mentioned 37 but not 38, and the 
accompanying plan omitted both the number 
and the boundary of 38. The painted area on 
the notice plan in fact covered the site of No. 38, 
and this fact was known to the plaintiff long 
before be pointed out the objection Held, that 
the notice was sufficient under the circumstances 
to entitle the company to take 38. Doidiny v. 
Pontypool, Caerleon, and Newport 43 L. J., 
Ch. 761 : L. E. 18 Eq. 714. 

The W. railway company, which was empowered 
to make a railway, with all proper stations, 
works and conveniences connected therewith, to 
terminate by a junction with the L. railway, at 
a point marked on the parliamentary plan, gave 
the plaintiff notice that the line of the railway 
would pass through a piece of his land which 
lay beyond the point of junction, but within the 
line of deviation marked on the plan, and that 
such land was required for the purposes of the 
railwajq and took the necessary steps under the 
Lands Clauses Act to acquire a right of entry 
thereon. Being about to erect a station on the 
piece of land, the W. company agreed with the 
L. company that the station so to be erected 
should be used by both companies, and the 
terms of this agreement were afterwards embodied 
in and confirmed by an act of parliament. The 
station was accordingly built at the joint expense 
of the two companies, theW. company prolonging 
their line, with a double set of rails, from the 
point of junction into the station, one line of 
rails being for the joint use of both companies, 
and the other for the exclusive use of the W. 
company: — Held, that the notice given by the 
W. company to. the plaintiff was a sufficient 
notice, although it did not in terms state that 
the land was required for the purpose of a 
station ; that the prolonging their line beyond 
the point of junction into the station was no 
excess of their powers, and that the arrangement 
with the L. company (who were not in a position 
to take the land themselves) for the joint use of 
the station did not vitiate the title which the W. 
company had already acquired to the land. Wood 
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T. Upmn. a nd Leadlierlwad My., 8 0. B. (N.s.) company it was enacted that before the company 
781 ; 30 L, J., G. P. 82 ; 2 B. T. 487. entered upon or took any tenement under the 

A notice to treat given by a railway company powers of the act, they should give six months’ 
for the purchase of the right or easement of previous notice of their intention to take to the 
making and for ever maintaining the railway by occupier of such tenement : — Held, that a six 
a bridge over a landowner’s property^ is a valid months’ notice of the company’s intention to 
notice.' Pinrdtm x. Zmdon and Mlachwall My y take certain premises given to the occupier in 
1 Kay ck J. 34 ; 2 Eq. B. 1172 ; 1 Jur. (N.s.) 241 ; pursuance of that clause, was a good notice 
3W *B 52 binding on the companv. Jlon/((7i v. Ifetro- 

pnUtanMy.,^SKJ 

Validity — Easement.] — Semble, a notice to 19 L. T. 655 ; 17 W. E. 201^ — Ex. Oh. 
treat for the purpose of a right or easement of a 

stratum of air over land belonging to a manu- Service on Tenant— Adoption hy Owner.]-— A 
factory is not a notice warranted by the Lands corporation, three days before the expiration of 
Clauses Act, the word “hereditaments” used in | their compulsory powers, without making any 
the Inter} .rotation clause as a meaning of the attempt to discover and serve the owner of the 
word “ lands ” signifying corporeal heredita- property, served a notice to treat on an occupier 
ments, and therefore not including a right of of part of the premises comprised in the notice 
way. Phadrui v. Londmi and Blaakwcdl My., to treat, who was the agent of the owner for the 
r> Dfe G. 1.1.! A G . 851 ; 3 Eq. B. 433 ; 24 L, J., Ch. management of his })roperty. The occupier took 
417 ; 1 Jur. (N.s.) 241 ; 3 W. B. 125. See G. W. it the same day to the solicitor of the owner, 
Jhf. \\ Sivrndoii and Adte/diani My., and also wrote to the owner; but it did not 

appear that, as a matter of fact, the notice came 
TwolSfotices.j — A railway com paipy, empowered to the hnnds of the owner before the three days 
to take lan< Is, Is not restricted to one notice, but had expired. The owner, however, after the 
may, after a notice for taking certain lands, give ex})iratiou of the three days gave a counter- 
a fui'the]’ notice for taking other lands within notice undei' s. 92 requiring the corporation tO' 
the }ncscribed limits, such additional lands beiiig take the whole of his pro}>erty. This notice he 
necessary for the works. Sianqj^ Jilrnilnffhavi. subsequently withdrew, and required the cor- 
WdJrvrhtntpkm and Stovr Valley My.. 7 ‘Hare, i.oratioii to' proceed with the ])urchase of the 
251 ; <) Uaihv. Cas. 123; 17 L. J., Ch. 431 ; 12 land S])ecitied in their notice to treat, which they 
Jur. 720. Atiirmed on ap[ieal, 2 Pli. 673 ; 17 declined to do : — Held, that the service of the 
L. J.. Ch. 431 ; 6 Bailw. Cas. 132. notice to treat was irregular and invalid, and 

A railway company, being empowered l;)y their that the owner could not, by his subsequent 
act to take a close belonging to the plaintiif, ado}:)tion of the notice, cure the irregularity and 
guv«‘ him notice of their intention to take a })art com})el the eoiqjoration to })roceed with it. 
of it *. and, more than a year afterwards, the Shepherd v. Sorivielt Corporation, 54 L. J., 
comiiany gave him notice of theii' intention to Ch. 1050 ; 30 Ch. D. 553 ; 53 L. T. 251 ; 33 
take the renmintler. The part first taken was W. B. 841. 

iiiti‘tided for rnaking tlie railway, and tlic The coinlitions necessary for service of a notices 
reniiiind.er for making a station, both of which to treat discussed. Ih. 
their at;! enqxovered tlieni to make : — Held, that 

the }.ower of the company with respect to the Under what Act.]— A railway company, after 
}»lai lit ill’s close was not exhausted by the first the compitlsory powers of their original act 
notice. Si/nj/non Laneader and Ca/iide My., expired, and the railway was opened for traffic,. 
15 Sim. 580 ; 4 Bailw. Cas. 625 ; 11 Jur. 879. obtained another act enabling them to widen 
A railway coinpany having given the plaintiff their line and enlarge their stations, and to take 
notice tliat tlK*y should require twenty perches of additional pieces of land : — Held, that, under these 
his lutul, subsequently gave a notice that they circumstances the company could not proceed to* 
should only require one perch, and also gave a take a piece of land subject to the compulsory 
notice withdrawing the former notice: — Held, powers of both acts under a notice to treat given 
that the first notice was binding, and that, with- under their original act. Mtehtnond v. M)7‘th> 
out the consent of the plaintiif, another valid London. By., 37 L. J., Ch. 273 ; L. B. 5 Eq. 352 ; 
notice crmlil not have been given. Tawneyx. 18 L. T. 8 ; 16 W. B. 449. Affirmed on appeal.. 
Lyam and Ply My.. 4 Bailw. Gas. (>15 ; 16 L. J.. 37 L. J.. Ch. 886 ; L. B. 3 Ch. 679. 

Cii. 282. . 

Before Act obtained.] — A corporation served 
Service on whom.] — By an act of parliament the usual notice on a landowner before applying- 
it was enacted, that a railway company should, to parliament for power to take his land. The 
within twelve months, give notice to an infant act, when obtained, gave the corporation power 
of tbi lands belonging to him which they might to take more of his land than was described in. 
require to take ; and it was declared that by the the notice : — Held, that the corporation was not 
Esni of Harrington should be meant, during his prevented from taking more land than w'as. 
miniu-ity, his testamentary guardian. Other de.scribed in the notice. JFIndd err field Corpora - 
proceedings were }}cn(ling in which the infant fion and Jammh. In re. 44 L. J., Ch. 96 ; L. B. 
was re})resented by a next friend, and the notice 10 Ch. 92 ; 31 L.'T. 466 ‘: 23 W. B. 100. 
was, within the limited time, served iij)on that 

next iVicml ; but it was not until after the Before Capital subscribed.] — It is no answer 
ex})irati(ai of twelve moiitlis that any notice was to an action against a railway comjiaiiy for not 
Herye<} upon the guanlian Held, that no notice issuing their warrant for the assessment of com- 
luul Ikhui given umler the {u;t, and that the com- pensatioii for land which they had given notice 
pnny must be restrained from taking the laml, of their intention to i)nrchase, that the under- 

L. T. taking was intended to be carried into effect by 
583, 65.s--L.Jj,^ ^ ^ ^ means of a certain ca})ital, and that the whole- 

!>} a clause ni the spec*ial act of a railway amount has not been subscriV)ed, as required by* 


1821 


LANDS CLAUSES ACT— Purchase of Lands. 


s. 16.— the notice to treat not necessarily being 
an exercise of the powers of the act ‘‘ in relation 
to the compulsory taking of land.” Guest y, 
Poole and Bourne numth i??/., 39 L. J.. C. P. 329 ; 
L. R. 5 C. P. 553 ; 22 L. T.'589 ; IS W. R. 836. 

Kot an Attachable Debt.] — When a mere 
notice to treat under the Lands Clauses Act, 
1845, has been given, but the compensation has 
not been assessed, the compensation money is 
not a debt owing or accruing to the claimant 
! within Ord. XLV. r. 2, which can be attached in 

I the hands of the promoters of the undertaking 

to answer a judgment debt due from the claim- 
ant. Richardson v. Blmlt, 2 C. P. D. 9 ; 36 
^ L. T. 58. 

! Stamping Contract.]— In a suit for specific 

performance of a contract founded upon a notice 
to treat, the notice doss not require to be 
■stamped as an agreement. Rawlings v. Metro- 
fjoUfan J??/., 37 L. J., Ch. 824 ; 18 L. T. 871. 

Agreement superseded by.] — By an agree- 
ment entered into in September 1863, between 
the owners of lands and a railway company, 
•’Linder which the company purchased a certain 
portion of the lands, it was agreed that if the 
-company should require any additional ground 
for any purpose they should pay for the same at 
.a fixed rate. In May, 1865, the conq)any served 
the owners of the lands in question with a notice 
' to treat for the purchase of more land from 

them. Two years afterwards the company 
entered into possession of the lands : — Held, 
that the notice to treat had superseded the 
agreement, and that the value of the lands must 
be ascertained according to the Lands Clauses 
Act. Kemp v. S. B. Rg., 25 L. T. 622. S. P., 
Bedford and Camhruhje Rij. v. Stanley, 2 J. & H. 
746‘; 1 N. Pi. 162 ; 32'L..j:,Ch. 60 ; 9‘jur.(N.S.) 
152 ; 7 L. T. 477; 11 W. R. 139. 

[ Where Interest changed since Service.] — An 

interest in property created by an agreement 
entered into by the owner after a notice to treat 
has been served on him, is not a subject for 
compensation. Edumrds, Bx parte, 40 L. J., 
Ch. 697; L. II. 12 Eq. .3-89 ; 25 L. T. 149; 19 
W. R. 1047. 

Where, therefore, an owner of pro])erty after a 
notice to treat had been served on him entered 
into an agreement with a person who had for 
several years occupied part of the property as a 
weekly tenant for a lease of the same to him for 
a term of three years : — Held, that the tenant 
was not entitled to compensation in respect of 
the interest created by such agreement. Ih. 
See Carnoeluni v. yorwleh and Spalding Ry., 
26 Beav. 169. 

After notice to treat for the purchase of houses, 
the owner granted leases for three years to his 
Aveekly tenants. The tenants sent in claims, 
which ultimately failed, but the |)romoters in- 
curred considerable costs in adjiK heating upon 
them. On a petition by the landowner for the 
payment out of his compensation, which had 
been paid into court under the Lands Clauses 
Act, s. 76:— Held, that the court could not 
.authorise any deduction from the purchase- 
money to reimburse the promotei’s for their 
loss, or order tire petitioner to pay costs ; but 
that the court had jurisdiction to refuse him his 
costs, and would do so. Topple, Bx parte, 25 
L. T.'407 ; 19 W. R. 1U5S. 
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A railway company served notices to treat for 
the purchase of land on a landowner, and on the 
tenant of a farm, but before the company took 
possession of the land the tenancy expired, and 3 

another tenant entered into possession of the ^ ‘ 

farm, and without notice, as alleged, of the j 

construction of the intended railway. The new ; 

tenant and his solicitor having requested the I 

company to serve the former with notice to j 

enable him to send in a claim for compensation, 
and the company having refused to do so, he 
filed a bill for an injunction ; the court ordered 
the matter to stand over to the hearing of the 
cause, the company undertaking to pay 500Z. into 
court, and to serve the plaintiff with notice to 
treat within four days. Carter y. G. B. i2y., 9 
Jiir. (N.S.) 618 ; 8 L. T. 197. 

Time runs from.] — Xotice to treat for and take 
lands wms served on the owner by the corpora- 
tion of London under the City Improvement Act, 
which act incorporated the Lands Clauses Act. 

At the date of the notice the owner had, but at 
the expiration of six months he had not, a greater 
interest in the lands than an interest as tenant 
for a year or from year to year: — Held, in an 
action for a mandamus to the defendant to issue 
his precept for assessment of compensation, that 
the owner was entitled to judgment, because 
regard must be had to the date of notice in 
determining the interest. Tyson v. London 
Corporation, 41 L. J., C. P. 6 ; L. R. 7 C, P. 18 ; 

25 L. T. 640 ; 20 W. R. 112. 

Lapse of Time— Effect of.]— A railway com- 
pany in 1856 took possession of a meadow, a large 
part of which belonged to one owner, and a small 
part to another who did not know the position or 
the exact extent of his land. The company, in 
1859, took a conveyance of the large part, on 
which conveyance the extent of the small part 
was stated. The company did not paj'’ for the 
small part, and the owner, in 1868, brought an 
ejectment against the company, obtained judg- 
ment, and was put into possession. His p>ossession 
was disturbed bj” the company, arid he filed a 
bill to restrain them. The company offered to 
pay the value of the land as in 1-856, and interest 
thereon, which the Landowner refused. The 
company then produced a notice to treat, gi ven 
in 1856* and gave notice of their intention to 
proceed under that notice. The laiidowmer filed 
a second bill to restrain them : — Held, that, 
under the circumstances, the company was not 
entitled to proceed under the notice to treat, 

St ref ton v. Great Western and Breutford Ry,, 

10 L. J., Ch. .50 ; L. R. 5 Ch. 751 ; 23 L. T. 379 ; 

18 W. R. 1078. 

Laches of a company in not following up a 
notice to treat does not preclude them from 
taking advantage of entering on lands^ under 
s. 85 of the Lands Clauses Act. Willey v. 

S. B. Ry., 1 Mac. &; G. 58 ; 1 H. & .Tw. 56; 

6 Railw. Cas. 108 ; 18 L. J., Ch. 201: 13 Jur. 

241. „ 

A railw’’ay company, incorporated by an act of 
parliament passed in July, 1864, limiting the 
time for the exercise of the compulsory powers 
to three years, and the time for the completion 
of the railway to five years, served a notice to 
treat for lands belonging to the plaintiff com- 
pany on the 21st April, 1866. By an act of 
parliament passed in July,' 1869 (against which 
the piamtiff* company petitioned), the railway 
company was dissolved, and its undertaking was 
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gh-erby the first act ^to^be exercised was ~ ^ 

not oxtendeil. On the 18th flip lands tion that the cnmpnnv ts’as hound to take the 

deJenilant uUUa^^^ whole inanutaetory :-Held, that notice^ of its 

whereupon the lamlow uers filed a bill to _ ^ intention to apply for the appointment of a siir- 

them ^tora contiimmgm possession. Hel, ^t aid not amount to a binding contract by 

the time tor tompletion of the woil^ to tupm to take the property ; hence that they were 
been extended by the act of ''A jo the at liberty to withWw their notice to treat ; and 

plaintifE company had notiee>to^ July, 1®^-; ™® cnecifle performance as prayed by the amended 
notice to treat was not invalutatecl by Lapse (^f fXX e,;/,,,,;, v. Ch-xVire Linen 

^ « L. J., Ch. 3.-1 : L. B. IP Eq. 83 ; 

Ij. T. 0b2 5 22 . Ki. .. . A v'lilwnv cixiixT nxiiT litiviiiff £^iv6n notice tO' 

By a local act of ISOB, a board of ^ narV of a oroi^ertv, Aand being required to 

autboi'ised to construct waterworks, and puiT take tliVwdiole, xuav abandon their notice, and 

and establish markets, and to exercise co® pul.m take the ‘ ^ Myeomhe My.. 

p<nvers for tlie purchase of land for letuto to takc^a^^^^ 1 ^ 

poses. These connxulsory pow^ 1M07. S. F. v. 6^. i?. 

iath of Julv, 1870, and on the 1st of xVugiist, lb- 0, -.kJ , - k* ^ ^ ‘ * 
a, second act was passed to extend the time tor .>3 L. 1. • ^ • 

the compulsory purchase of lands and comt>letion Part.]-~A railway company having 

ef the wut(‘rworks, and to authorise the board to nlaintilf notice tliat they should require 

construct gasworks, and for other purp.oses not iierches of his land, suhscciiiently gave a 

including the establishing of markets. l ii that they should only iu(iuire one perch, 

motion bv the owner of property requirecl tor notice withdrawing the fomier 

establishing a market to restrain the board irom ^ .„lie]d. fliat the tirst notice was biiuhng ; 
compuhorily taking tlae property umler a nonce ^ without the consent of the plaintifl;, 

to treat >erveil on liinx in December, 18/0, on the ‘ notice could not have been given, 

ground that the powers of the first act had 
ceased to exist and could not be exteiule/l, and 

that the second act must be read as creating new ' ' ' _ ^ 

powtU's for the purposes of the second act only * Delay.] — Notices by railway companies to 

i^-Hehl, that the i/owers were extended as well as cannot be treated higlier than contracts, 

the time for their exercise, and that the notice to after gi’cat delay in proceeding on such notices, 

treat was (dTet?tiuil. Bentley v. Motheeham will be coiisidcred as abandoned. Medyes Y. 

Loenl Bonnl 4fi L. J., Ob. 284 ; 4 Ch. D. .788. jMroporitnfi My., 28 Beav. 109 ; fi Jur. (N.S.) 

. 127.7 : B L. T. 048. 

Withdrawing, or Abandoning Notice.]— C om- 

missiouer^ having given notice to treat to an Expenses caused by.J — On tlit 2wii 

tnviH'r of lands propose/l to be taken, cannot October, a teuaiit from year to year, whose hold- 

witlnlruw such notice. Blreh v. St Marylehvne jug began on the 1st May, I’eceived notice trom 
VrHtr}L 2(4 L. T. fi97 ; 17 \s. K. 1014. the promoters of an undertaking requiring him to 

The itower to rescind a notice to treat for the aive up possession at the expiration ot six montiis. 
sale of lands is not possessed by all trustees for Before the expiration of six months he was 
public purpo.-ics, but is confined to commissioiieis informed by the promoters of the pdmpany that 
actiiur on behalf of the executive government, they did not intend to take possession at the end 
Steele v. Lherpool Corporatfou. 14 TV. R. 811. of the six months ; — Held, that he was entitled 
Under an act incorporating a company for the to compensation for any expenses which he had 
erection vt a market, and authorising them to been put to by the notice. Mey, y, 

})iu'chase certain scheduled hereditaments, aiul Jneprovewent Ciynemim oners, 2 Jnr. (N.S.) bbl ; * 
to give a notice to parties interested to send in \v. R. 648. 

their claims, and directing tliat, in case of non- TPTin-nt 1 On the 

mveiinmce of tho terms oiferod by tlm oomiiaiiy. ■ As between landlord and lenant.]— O n the 
tlie value shall Ikj assossoil in a certain mode • .j lath of June, LSoU, a lessor gi ai toil a lea. e to 
the ctimiiaiiy cannot, after giving tlio notice, the lessees for twenty-one yeais, datim^ . 
alKtiidon tlie imreiiase. 7.V,/- v. f/iiiif/eifurtl the oiition ot either iiarty at the expunta t . 
J/ui-hi r,,.. 1 X. i; JI. 112 ; 4 B. & Ad. 327. the iirst seven or fourteen years. In Lebiuaij, 

1 1866 (the first seven years ot the term having 

On Service of Counter-notice. ] — A notice | elapsed), the lessees received notice from a lail- 

bv a raiiwav company lo treat for a part of a way cumpany to treat for 

nlamifactorv was met by a counter-notice by the interest in the pi'cmises, under the Lam. b 2 c . &• 
owners, reqnirin- them to take the whole. The Act, 184.5 ; and the compeusatiou payable to 
c«impauy then g^tve the owners notice /,f their them by the ct.mpauy wt^ 7; 7>'n7 , 2 

intention to ain/lv to the Board of Trade for the tratnr on the Kith ot April, 186< , on the ^ 
ai.pointment of a surveyor to/lotermine the value .hily, 1870, judgment was signed tor the amount 
of the premises eom prised in the notice to treat am I an assignment was executed oy/ esse ‘s, 
mnl < 4 : the further laruls aud hereditaments and the company took posses^i , 11 ot the premises 

which the owners could lawfully require aud had outlie 21st of November, 18/(.). On the t-un o 
retparcil the company to purchase and take. The .June, 1868, Ih.e company gave Die lessor notice 
owners tluui tile/l a bill, piiiying tbr a declaration to treat in respect of his mteresT, ami ne sen in 
that the company could not take a part of the a claim on the 29th but nothing tiirthei was 
manufactory without taking the whole ; where- done, the proposed line being abandoned, in 
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1871, the lessor brought an action against the 
lessees for breaches of their general covenant to 
repair, accruing as well before as since the assign- 
ment bj the latter to the company. Upon a 
case stated by an arbitrator for the opinion of the 
court as to the principle upon which the damages 
were to be assessed Held, that there was 
nothing to prevent the lessor from recovering 
substantial clamages in respect of breaches com- 
mitted after the notice to treat, but before the 
assignment by the lessees to the railway com- 
pany ; and that the proper measure of damages 
was the amount by which the lessor’s reversion 
had become deteriorated at the date when the 
company took possession under the assignment, 
viz. the 21st November, 1870. Mills v. Bast 
Lmdon Brdon, 42 L. J., C, P. 4(5 ; L. R. 8 C. P. 
79 ; 27 L. T. 557; 21 W. R. 142. 

The land of a lessee was required by a company 
under a lease, which provided that the lessor 
might resume such land for the purpose of 
building, planting, accommodation, or otherwise: 
—Held, that after the company had given notice 
to treat for the land, the lessor had no power to 
resume it by virtue of such proviso, and the 
company must pay compensation to the lessee. 
Johnson V. Edgware^ Higliqate and, London Ilf/., 

14 L. T. 77 ; 14 W. R. 416.' 

A 1 ‘ailway com])any serves a notice on a lessee 
to take land held under a lease and arranges the 
^irice of his interest, there being a covenant in 
his lease not to assign without the consent of his 
landlord : — Held, that the covenant was abro- 
gated, so as to enable the tenant to assign to the 
railway without the consent of the lessor. Sliffper 
V. Tottenhani and Ilanrpstcad Jnnetion Ri/., 
36 L. J., Oh. 841 ; L. R. 4 Eq, 112 ; 16 L. T. 446 ; 

15 W. R. 861. 

Variance between Notice and Precept.] — A 

variance in the description of tlie lands in a 
notice to treat, and in the prece])t to the sheriff, 
is an ii'regularity only, and is waived by ap})ear- 
ing before the jury summoned to assess compen- 
sation and by proceeding on the trial after the 
objection taken and ovenmled. Bailey, B.c 
imrte, 1 B. C. 0. 66. 

When a company has given notice to- an owner 
of land to treat for the purchase of part of it, 
but the owner and the com[:)any cannot agree 
upon the terms, and the coiiqjany, therefore, 
issues a precept to the sheriff to summon a jury 
to assess the value ; the part of the land which 
is described in the precept as being that of which 
the jury is to assess the value, must be neither 
less nor mo:e than that for the purchase of 
which the owner has already been requiiod by 
the notice to treat, ^tofie v. Conmorcial Ry., 4 
Mylne k G. 122 ; 1 Railw. Gas. 375. 

Compelling Company to Complete Purchase.] 

— When a company has given a valid notice to 
take land, it is competent to the landowner to 
apply at c)iice for a mandamus to compel the 
comjjany to proceed to complete the imrchase, 
and he cannot, therefore, at a subsequent time, 
urge delay on the part <ff the company as a 
ground for tlie interference of a court of equity 
with their taking proceedings to obtain the land. 
Pi nr It in v, London and Blachivall Ry.,^o I)e G. 
M. G. 851 ; 3 Eq. R. 433 ; 24 L. J., Ch. 417 ; 
1 Jur. (x.s.) 241 ; 3 W. R. 125. 

A com})auy gave notice to landholders to treat 
for certain lands. After some discussion, the 
question of compensation was referred to arbitra- 


tion, which, however, was never completed: — 
Held, that the remedy of the landholders was by 
mandamus to compel the summoning of a jury, 
and not by bill in chancerv. Lind v. Isle of 
Wight Ferry Co., 1 N. R. 13“; 7 L. T. 416. 

Where a notice to take land had been given by 
a company, had been followed by a claim for 
compensation on the part of the landowner, and 
a subsequent agreement between the parties, 
which claim and agreement were, however, 
ultimately abandoned and repudiated on both 
sides, the Court of Chancery refused to interfere 
to compel the company, who was in possession 
of the land, to summon a jury, holding that the 
notice j)er se did not give the court jurisdiction, 
and that the rights of the parties were to be 
regulated by ss. 68 and 85 of the Lands Clauses 
Act. Adams v. London and Blaelmall Ihj., 2 
Mac. & G. 118 ; 2 Hall & T. 285 ; 19 L. J., Oh. 
557 ; 14 Jur. 679. 

Mere Notice — Specific Performance.] — A 

Tiotice to treat for the sale of lauds, given under 
the Lands Clauses Act, does not enable the 
givers of the notice to maintain a suit for 
specific performance against the landowner, or 
effect a coirversioii of the land as between the 
devisee and the residuary legatee of the land- 
owner. Haynes v. Ha fines, 1 Hr. & Srn. 426 ; 30 
L. J., Oh. 57b ; 7 Jur. (K.S.) 595 ; 4 L. T. 199 ; 9 
W. R. 497. 

A bill filed against a railway company by the 
grantee of an annuity, charged on laud taken 
by the company statecl, that before the grant 
of the an unity, the land was subject to a mort- 
gage in fee, which had since been q)aid off, but 
that there had been no icconveyance ; that the 
defendants, under the pow'ers of their act, had 
given the plaintiff notice to treat for the land 
charged with the annuity, but without any 
further proceedings had taken possession of the 
land. The prayei’ was, that the comi)any might 
be decreed to pay the arrears of the annuity, 
and to secure the future payment of it. The 
defence made by the answer and evidence was, 
that the company had purchased from the prior 
incumbrancer under a power of sale : — Held, 
that the plaintiff could not on such pleadings 
enforce a si)ecific performance of the notice to 
treat regarded as a contract to purchase the 
plaintiff’s interest. Hill v. G. N. Ry., 5 He G. M. 
&G.6I) ; 23 L. J., Ch.524 ; 18 Jur. 68.5 ; 2 W.R.335. 

Notice to treat by a railway company having 
compulsory powers to take land constitutes the 
company the equitable owner of the land. 
Bristol and North Somerset By. v. Somerset anid 
Dorset By., 22 W, R. 399. Reversed, 22 W. R. 
601— L. d. 

A notice to treat for lands constitutes the 
relative situation of vendor and purchaser, as 
between a company and the owner of property. 
Doo London and Croydon By., 1 Railw. Cas. 
257. ' . 

Where a company gives notice to the owner of 
land that they require it for the jnirposes of their 
act, the relative situation of vendoi- and })urchaser 
is from that moment constituted between them 
and the owner ; and if, being unable to agree 
with him upon the terms of compensation, the 
company afterwards refuses or delays to get it 
assessed by a jury, a court of equity will enter- 
tain a bill *f or specific performance at the suit of 
the owner. Walher v. Eastern Conntles Ry., 
6 Hare, ,594 ; 5 Railw. Gas. 469 ; 12 Jur. 
787. ■■■■ 
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Notice creates Obligation to Buy er Sell.] — refused to pay interest, and in January, 1851, 
When a railway company gave a notice to treat lodged the purehase-money in the Bank of Ireland, 
for the purchase of property, and afterwards to the credit of all persons interested in the 
obtained an injunction ex parte, to resti-ain lands. A cause petition having been tiled by the 
tire owner from selling by auction, a motion to owners, pj’aying a spccitic performance Held 
dissolve was refused, on the ground that after that the ordinary relation of vendor and purchaser, 
such a notice neither party could get rid of the under the circmnstances above detailed, existed 
obligation to huv and sell. Metropolitan B if. between the parties. Bloimrtv, Great Southern 

Winulhoum, L. J., Ch. 297 ; 11 Jur. (K.S.) 296 ; and Wedern Ry,, 2 Ir.Ch.R. 40. 

12 L. r. 113 5 IBW. R. 516. Vendor’s Death before Completion,]— A 

Notice Given and Brice Bixed.]— Notice by a railway company gave notice to pixrchase lands 
railway company to take land under its com- ^^nder its compulsory powers, but before^ a 
pulsoTv powers, and the subsequent fixing of the conveyance was executed the vendor died, haying 
purchase and compensation money by arbitra- byhiswill, made before the con tract was complete, 
tioii, together constitute a contract for sale and devised his estate to his children, some ot whom 
purchase, which the coimt wiU enforce at the were infants, ihe comimny filed a bill tor spe- 
instance of the vendor. v. Stolm Bay cific performances— Held that the comp 

Plerand if, //..I N. R. 84 : 32 L. J.. Ch. 110: 11 justified in so doing, and was not liable^ to pay 

W. R. SO ' ’ ' the costs of the suit. L, A' S, \V MIu.y. Bruhjer, 

A railway company, after notice to treat tor J™'- ; 10 L. 'I. tiSD ; 4 N. K. 261 ; 12 

land lias been given to the landowner, and the 

price of the lailil has been fixed by arbitrators Owner.]— Notice to take 

under tlie ^ Lands Clauses Act, 1845, is in the puppe bodv under their compulsory 

same posii ion with regard to the landowner as p(,„,e,s;arul an offer by the owner to take a 
an orduiary iiurehaser, and will be compelled _.j,iioiint as coinijensation nionev, does not 

by a <s.nrt of equity to complete the purchase. a binding contract between the parties. 

V" if y'gTc T^"-? { ■'(;’ 1, ’tr' -I, ^ Anwld.h, 1) Jur. (N.S.) 886 ; 8 L. T. 623; 11 

li. it. < V h. L->4 ; 2b h. J , 109 ; 20 \V. .tv. 321. j(|,^ 

When a company h,is .given notice to take Xlaiidmvnerserve.l bv a compatiT with a notice 
lainls under its 00111 ), nlsor.v jiowei-s. an, 1 the price | p, (..^at sent in iiarticnlirs of his claim, demanding 
isYxwl, the contract is comidete, an, 1 the Court „ sum. and .shortly afterwards served the 

ot t'hancery will entertain a suit tor sfiecitic p,- with the ordinary notice. The oonijiany 

pertoruiiiiice. heijeiit x Ont/il (o. v. II «/■« x., summoned a jury within twenty-one 

' ^ ’ ^ ’ days, the landowner brought an action for the 

o\\. h.(,.,. ^ „ 1 , , 11 . isnin specified a,gainst the^company. upon which 

M ., by will, in Ibo'.l, bepieathed leasdiohls : ,,, guying, 

lus si-le.r A.p'UKl the residue ot his estate to his i,'),||j, eonnianv will pav the amount claimod for 
sister I-... and III LSI, o was serve,! with a notice on pnp.i.ise of the landowner’s interest in the 
tlie part ot a raihvay cooipany to treat tor he ,i,),e inndowner having failed in the action, 

jnirehase imder the jirousnms ot its acts, ot the ^ pjjj equity for a s|iecifio perfoniiance of 
knseht. d onheiuirpose^otthe raihvay^^^ ,p,, „„,eemcut ‘-Held, that the letter, together 


appointr'd hv IV. and the company, but not iti -p^ notice and olnim, amounted to a binding 

writ.mg. set led (he value ot tlie leaselnilds, ami .e^i-eeniont. liiqti v. Blrinimiham,.Vi’ohi:vhami)ton 
me tormer verbally agreed to accelit the smn yji jf j j, q. 347 ; 1 \bE. 

nained.^ W . dte.l m hebraary. lM,!! tlie matter p, , ' ’ j 3 q jj 358 2 

inma inn ig m abeyance rill Aiml, Ls<0, when the p nr, . n tp p 
^ale was r(>m}tleted by his executor : — Held, that "''‘I* c , , . t. - . 

the iiutice to treat, tbliowevl by the valuation of | Notice by Commissionei's acting in Public 
the surveyors, wa,<, notwithstanding tlie Statute of i Capacity. ] — The commissioners of woods and 
Frauds, a valid contract : and there had been an forests gave notices, under 9 k 10 Viet. c. 38, s. 15, 
adeinjition of the bequest to A. ; but that she was that they intended to take land specified in 
ent irleh 1 o the rents which iiad accrued between the schedule to that act, for the purpose of forming 
the death of the testator and the completion of Battersea Park. One of the landowners obtained 
tlie })!irchase^by the company. Wfftt.s v. Waft^. a mandamus to the commissioners to cause a jury 
43 L. J., Cli.^77 : L. 11.17 Eq. 217 : 29L. T. 671; to In summoned to assess compensation for his 
22 V . li. 105. ^ land. On a return stating the ])roceedings at 

A raihvay company having need of certain length (and showing that the commissioners in 
hands for the construction of tlieir rail way, served, pursuance of the act, and on behalf of the crown, 
in Xovendier. 18-16, notice to treat upon tlie gave the notices in order to ascertain whether 
owners of the legal estate in the land; but the ihe lands could be purchased for the sum limited 
parties not having conic to any arraiigeiaent in by the act, which by tlie claims sent in it appeared 
pnrsiuiuce of that notice, the company in May, they could not) : — Held that the commissioners 
1817, proceci led h}' inquisition before tlic shcrifi ; weie acting in a public capacity, and that the 
and a jury, and a verdict was then given for notice given by them did not constitute a quasi 
CLUtain sums tor purchase-money and conipensa- contract enforceable by mandamus. Bey. v. 
turn ; and aiterwanls, in the same month, the WtwdH and Foreds' ('oniodirsdonera, Ify Q. B. 7G1 : 
conqiany went into ])osses>iion of the lands. In i 19 .L. J., Q. B. -197 ; 15 Jur. 35. 

5Iar('h, 1818, an alistract of the title of tiie owners | 

ra.ri.Jr'nifV’ f'''"" ,‘''*'9 3. WHAT l,ASrDS OR Ln-TEUBSTS. 

pel UK] Up to ^hl nun ry, 18ol, a correspondence i 

took place between the resi>eeUve parties, partly I ^inantity Generally, 

relating to title and partly to a claim made by j Discretion as to.]— ’When the legislature 
the owners tor interest upon the purchase and i authorises lailway directors to take, for the pur- 
compensatnm moneys. Eventually, the company i poses of their undertaking, any lands specially 
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described in their acts, it constitutes them the 
judges whether they will or not take these lands, 
provided that they act with the bona fide object 
of using the lands for the purposes authorised 
by the act, and not for any sinister or collateral 
purpose. Having provided for affording com- 
pensation to the owners of the lands, the legis- 
lature leaves it to the company to determine 
what lands are necessary to be taken, StocMon 
.and By, v. Brown^ 9 H. L. Cas. 246 ; 

-6 Jur. (N.s.j 1168 ; 8 L. T. 181 ; 8 W. E. 708. 

Under 57 G-eo. 3, c. xxix. s. 80, the city com- 
missioners of sewers have power, if they "please, 
to take compulsorily part only of a house for the 
purposes of the act, as well as to take the whole. 
But before the commissioners can take com- 
pulsorily any premises for the purposes of the act, 
they must formally adjudge the taking of the 
premises to be necessary for those purposes; 
and therefore, where the commissioners had ad- 
judged part of a house to be necessary : — Held, 
that they were not entitled, on this adjudication, 
to take the whole. Tlmmifi v. Daw, 36 L. J., 
Ch. 201 ; L. E. 2 Ch. 1 ; 15 L. T. 200 : 15 W. E. 
113. 

An adjudication of the commissioners that a 
certain property is required for the purpose of 
.alterations cannot be su|)ported if there are no 
giounds on which any reasonable person could 
come to the conclusion that it was so required. 
The commissioners cannot validly adjudicate 
that a proi)erty is required for the purposes of an 
iinprovement until they have determined what 
the inqn'ovemcnt is to be, so far as to furnish 
materials for judging whether the pi-operty is 
Inquired. Lynch, v. Sewen Coinmi,s.su(mcn', 55 
L. J., Ch. 409 ; 32 Ch. D. 72 ; 54 L. T. 699 ; 50 
J. P. 548 — C. A. Reversing 34 W. E. 226. 

Engineer’s Opinion. ]— The opiTiion of the com- 
pany’s engineer, if bona fide, is the only evidence 
.lequired by the court as to the necessity or pro- 
priety of any };)urchase, and the onus of proving 
want of bona tides rests upon the party oi.)})osing 
the purchase. Bcrington v. Mctropd ttan Dis- 
trict 51 L. J.. Ch. 305 ; 19 Ch. D. 559 ; 46 
L. T. 443 ; 30 W. E. 663. 

A railway conq)any will be restrained from 
compulsorily taking land which does not appear 
to be wanted for making their line, unless the 
•company produces more proof that it is really 
wanted than the mere affidavit of their engineer. 
Floioer v. X., B, A S. C. By.,, 2 Drew. A Sm.330 ; 
6 K. E. 200 ; 34 L. J.. Ch. 540 ; 11 Jur. (n.s.), 
406 ; 12 L. T. 10 ; 13 W. E. 518. 

A dispute arose betw'een a company and a 
landowner as to the right of the former to take 
some of his land alleged, to be necessary for its 
purposes. The court referred the question to 
an engineer, wdiose opinion was in favour of the 
landowner: — Held, that neither the opinion of 
the engineer nor of the court could curtail the 
power of the company in respect to the quantity 
•of land which the company, bona fide actin'g 
under its statutory powers, sought to obtain. 
Stochtcn and Darlvnytcn By. v. Brawdt, 9 H. L. 
Ca. 246 ; 6 Jur. (K.s.j 1168 ;'3 L. T. 131 : 8 W.E. 
708. 

The court will accept as conclusive the evi- 
rlence of the engineer in the service of the com- 
pany as to the {quantity of land required for the 
puiqjoscs of the railway, if the statement has 
a rea.sonable appearance of accuracy. Benw y. 
S. B, B.I/,, 41 L. J., Ch. 404 ; L. E."7 Ch. 364 : 
26L. T.'llO: 20 W. E. 306. 


Evidence of engineers as experts on the con- 
struction of the plans and of the act will not be 
admitted. Dowling y. Pent t/poid, Cacrlcon^ and 
Xewport By,, 43 L. J., Ch. 761 ; L. E. 18 Eq. 
714. 

b. For What Purposes. 

Sanctioned by Act.] — Semble, that the court 
will not allow bodies to whom parliament has 
given powers of making compulsoiy purchases of 
land, to avail themselves of their parliamentary 
powers, by taking land wdiich they do not i-equire 
fora bona fide purpose sanctioned by their act 
of parliament. Bemble, also, that although an 
attempt to obtain possession of land has been, in 
the first instance, made under colour of the 
powers of the act of parliament, when not really 
required for the boii5, fide purposes of the act, 
yet if the land afterwards becomes really 
necessary or desirable for such bona fide pur- 
poses, the court will not interfere to prevent its 
l>eiiig taken. Wehh v. Manchester and Leeds 
4 Myl. & C. 116 ; 1 Eailw. Cas. 576. 

Ownership acquired in land by a public com- 
})any, under their comj)ulsory }iowevs, for the 
purpose of their works, is a qualified ownership, 
to be restricted to the purposes expressed in the 
act, those purposes being of the essence of the 
contract, and therefore the landowner, whose 
comfort and enjoyment of the remaimler of his 
estate are atfecteil by the company applying the 
ownership for other puiqjoses not contempiated 
by the act, is entitled to an injunction to re- 
strain the use of the land for such purposes. 
Bostoeh V. Sorth Stafordshlre By., 3 Sin. & G. 
283 : 25 L. J., Ch. 325 ; 2 Jur. (N.S.) 245 ; 4 
W. E. 336. 

The defendants, in 1846, obtained an act of 
jiarliament for the construction of branch i ail- 
ways, called the W. and H. branches, in which 
were the usual comjiiilsory powers for the 
[)urehase of land, but they were not to be exer- 
cised after the expiration of three years from 
the passing of the act, and the undertaking was 
to be completed within five years. The term 
limited for the exercise of tlie compulsory 
powci'S was subsequently enlarged until 1851. 
'JTie defendants purchased of the plaintiff por- 
tions of his land for the purposes of the W. 
railway, an uiulertaking particularly advan- 
tageous to the plaintiff;, and commenced con- 
structing the line. It was, however, never 
com|)leted, and in 1850 was entirely abandoned. 
In 1858 the defendants introduced a bill to 
construct another line of railway, and for that 
purpose intended to use the lands purchased of 
the plaintiff. On demurrer to a bill for want of 
equity : — Held, that although a landowner has 
been compellecl to part with his land to a railway 
corapanjq however beneficial it may be to him 
that the railway should be made, no obligation 
is thrown on the company to complete their 
undertaking, and no right exists in the land- 
owner to cotnpel them to- do so ; nor, if the com- 
pany should altogether abandon the uiidertaking, 
and apply the land taken under the powers of 
the act to a different purpose than the making 
of the railway, has the landowner any new 
right, arising from the state of things, which 
can be enforced in a court of equity. Astleg v. 
Manchester , Sheffield, and Lincolnshire By,, 2 
De G. & J, 453 ; 27 L. J., Ch. 478 ; 4 Jur. (N.S.), 
567 ; 6 E. 561. Sec Borer Jlarhmr v. S. B. 
Bg., \i Hare, 489 ; 21 L. J., Ch. 886 ; Norton v. 
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Z, A' 3 : W, Bi/., IH Oh. D. 2G.S ; 41 L. T. 420 ; 
28 \s\ R. 173—0. A. I 

A railWiay compaiiv enipoweved by act of par- 
liainciit to construct ’"a railway and 'works’*, 
within certain limits as to space and time, 
is authorised under s. Iti of the Railway Clauses 
Consolidation Act, within such limits, without 
the consent of the owner, t<t take laml for the 
pur})Ose of construct hift the various woiks men- 
tioned in tiiat se(‘tion, althtaigh the line be 
opened, and the works be not necessaiw, but 
(filly Convenient for tlie purposes of the line. 

V. JI(dih)/L WifJtdiii told Boihitrpp Uij.^ b 
Kaihv. Cas. 771). 

A railway company obtained an act of parlia- 
ment in I'^bt for extendiinr their operations, 
containing’ compulsory ]} 0 we r-^ to take additional 
lands in connection with their undertaking. Tlie 
})laintiff's land was includijd in the deposited 
plans referred to in the act. It wa^ provided ])y 
the act that a street calk'd Albert Street should 
m»t be stopped u]> by the company w'itlioui the 
consent of tlu3 V(*stry of the jfari'-h of Rlington. 
In IStM, ih(' company, having bc(*n unal>le 
obtain the c.onscnt of tlie Ulingioti Vf>rry to the 
stop}>ing up of Albert St rc<‘t, obtiiincd anotlior 
act f(tr llic improvetneiit of tiu'ii' Highbury 
station, and for other ifurpo'C", by which it wa^ 
recited that it was (.'A’pcdioiit that tlic company 
should be ernpowei’t'd to stop up Albert Street, 
and also to ac piire. by compiilsitm oi* otherwi'-c. 
addituuial lamb in ciainection with their under- 
taking, and the e*fmpany w'as emj>owere*! m 
take tlie lamb inciuded in the deposited })Ians : 
and it was abtj enacted that tlu'V might stop iiji 
Albert Stieet, ju'ovided that they made another 
street in a pre-crihed direct ion. Ahmeof the iilain- 
land was included in the piaii" reb'rred to 
in tins act. The company, before the e:q)irat icui 
of tho compubory poweis ol’ the act of l-SiM. 
gave !ioti('c l(t him to take some of hi^ land in- 
cluded in the p]an< referred to in that acr ; 
all hough it was admitted that tlu* land wa^ 
wanted to foi-m tlie new street under the pro- 
visioiis of the act of l''^i>o. 'J'he plaintitf IiIimI a 
bill ill equity for an injunct inu : — Held, tliat be 
wa> (‘lititled to an injunction, the stopping up of 
Albert Street not being one of tlie purposes of 
the act (4’ bsiH. Ltimh v. Xorth London By., 
U li. 1 (In o22 ; 21 L. T. 118 ; 17 W. K. 74(). 

Subsidiary Object.]— Cciiiipnlsoiy j:iOwers to 
take land a, re given "to railway companies, and 
must; b(3 exercised, for the sole purpose (.>f con- 
st meting ti;e railway and works; therefore 
where a railway company endeavoured by means 
<4 t lieir compulsojy pmveis t(t ccijistniet a road, 
so as to acctanpiisli a suUdtiiary object, they 
W(.‘]’(* restrained, at the instance of the land*- 
owner wlio^e property would Inf atfecled. thiiugh 
the prop(,sed Works were within the scope of 
their act. JJodd v. Salishitnj and Yeord B tj., 
1 (Jitf. i."s ; :> .jur. (x.s.) 7S2. * 

A railway conqtany. having taken land belong- 
ing to V,, and completed the railway, after 
negotiating, gave a maict; to V. to rival birmher 
land, for the purpo-e of (Uiabiing tliem to carry 
out an agrtvmeiit witii L. H(dd, that they 
must b(; p(*rpttualjy ri'slrained from so doing*. 
Yow V. < '(irhprmouth, Kmirivk. and Bp/uutli /f//., 
12 b. T, S2I ; i:i W. Ik |o|.\ 

The couqmiiy, in orditr to avoid the m-cessity 
of completely hlockingnp the plaint itrs(*ntrancc, 
took land of Ids todivert a r<)ad so as to diminish 
the obstruction Jlidd, tliat simh land wms 


necessary for the purposes of the act, though the 
plaintilf did not desire the diversion of the road, 
and objected to his land being taken for the. 
puri>ose. Boiid'otf/ Boiitypool^ Cewdeon^ and 
Xcicport supra. 

Waterworks — Surface Works.] — Where a 
waterworks company authorisefl to take certain 
lands by a special act. incorporating the Water- 
' works Clauses Act of 1847 and 18(13, proposed tO’ 

' construct an aqueduct by means of a tunnel 
' through a held, and dej,>ositod pltins which gave 
no indications of surface works, and it after- 
^ wards a}>})eared that they intended to sink a 
; shaft to obtain additional w'ater from the springs- 
i beneath the held, and to erect pumping-engines- 
and other works on the surface : — Hold, that the 
I company was not anthorised by tbe several acts, 
referred to to construct such additional works, 
and that, save for the temporary purpose of 
' construction tlu'ir [jower over the land was. 

, limited to making a tunnel, in conformity with 
' the plans de]josited. Sitnpson v. South St/Jford- 
sJtit‘0 }] <(fpnr(>rkf<, 4 I^e U. J. & S. (>79 ; 34 L. J., 
bh. 380; 11 Jur. QX.S.) 453; 12 L. T. JGO ; 13. 
W. ik 723. IMIS. 

, Colourable Proceeding.]— The plaintiff was 
, owner of adjacent house, s, hve in Q. Place, and 
one in Put ler’.s 'Alley. Four of the houses in G-. 
Place afijoined butler's Alley. On the 2nd of 
l)L-(;emhei’, 181S4, the ccnnmissituiers of sewers, 
resolved to alttn*. widen, and extend Butler’s 
Alley, and adjudicated that the plaintiff's six 
hon.ses were rcfptired for that ])ur|)0se. Shortly 
afterwards they >erved the })laiiitiff with a notice 
t(» treat, wliii'li stat(;d that the houses were 
required for altering and widening Butler’s Alley.. 
It api>eared from a plan sent to the plaintiff that 
the i»urt of Butler's A„iley which lay at the hack 
of tlie four liouses in G. Place was only to be 
widened by a strq) tapering from the width of 
, twelve incites to a point, and it appeared that 
ct'in^ideraiiie alterations were to be made in the 
level (tf G. Pla(;e and Butler’s Alley. The plaintiff 
moved for ait injunction : — Held, that it was a 
' ([ue-tiou to hti tried at the hearing whether the 
^ only real ulqect of the commissioners as to the 
|)art of Butler’s Alley adjoining" the plaintiff's’ 
houses was not to lower its level, and whether 
the minute widening of that street was not 
merely colourable, and proposed in order to give 
them power t(D luirchase under their act, which 
gave tliem a power of compulsory purchase for 
the pur[) 0 .se of widening streets, but not for the 
|)iirpose of altering levels ; and that, therefore, 
the commissioners ought to be restrained, till the 
; hearing or further order, from proceeding to* 

I assess tlie value of the plaintiff’s houses. Lynch 
V. Seu'crs Comm imUmers, 55 L. J., Ch. 409 ; 32 
Ch. I). 72; 54 L. T. 699; 50 J. P. 548-C. A. 

. lleversing 34 W. E. 226. 

I Por Purposes of Excavation, &c.] — A railway 
act enqiowered the company to make and main- 
I tain the works mentioned in it, and to enter 
i upon, take and use such of the lands specified in. 

: ihe plans as should be necessary for such piir- 

I })((ses : — Held, that the provision (lid not authorise 

I I ha (.‘Oinpany to ttdee compulsorily and permanently 
j land retjuired only for the purpose of excavating 
; materials tliercfrom, although within the limits- 
! of deviation ; and they were restrained from 
I taking stejis to have the value of such land 

' assessed. Ercrufitdd v. Mid-SiLsticp By., 3 De- 
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G. & J. 286 ; 28 L. J., Gli. 107 ; o Jtir. (N.S.) 776 ; I 
7 W. R. 102, * ! 

An estuary company was empowered to make 
and maintain certain cuts and works, and to 
enter upon, take and use such of the lands 
delineated in the deposited plans as might be 
necessary for that purpose :- — Held, that the 
company was not entitled to take compulsorily 
land which was required, not for the site of the 
cuts or works, but to supply materials for the 
execution of wmrks on other land. ISentinok v. 
Norfolk EsUiary Co., ^ De G. M. &; G. 714 ; 26 
L. J., Ch. 404 ; *3 Jur. (N.S.) 345 ; 5 W. R. 327. 

A railway company required a landowner 
to sell them certain lands, which they were 
empowered by their act to take for the purposes 
of their railway. Their engineer stated that they 
intended to use the land for the purpose of 
depositing spoil and materials during the con- 
struction of the railway, and that it was 
uncertain whether the}?' w’ould require the land 
after the completion of the railway. A motion 
by the landowner for an injunction to restrain 
the company from taking the land was refused. 
Lund V. Midland Mtj., 34 L. J., Ch. 276. 


Where Corporation cannot make Profit.] — A 

corporation, being the local board of health for 
the town, was empowered by an order of the 
secretary of state, confirmed by act of parliament, 
to take certain lands and houses specified in the 
schedule, for the purpose of widening and 
improving a street ; and served the usual notices 
to treat under the Lauds Clauses Act, 1845, upon 
the owner. The owner filed a bill to restrain the 
corporation from taking more of the property 
comprised in the schedule than was actually 
required for the purpose of widening the street : — 
Held, that as the corporation required this 
property for the improvement of the town, from 
which no profit or compensation was obtained, 
it was not confined, like a railway company, ti) 1 
the narrow limits of the pro|)erty actually 
required for the purpose specilied, but was at 
liberty to purchase all the property included in 
the schedule. Quinton v. JJridol Corporation, 
43 L. J., Ch. 783 ; L. R. 17 Eq. 524 ; 30 L. T. 
112 ; 22 W. R. 434. 

A public body intrusted by the legislature to 
construct a public work for the public advantage, 
and with no profit to themselves, was authorised 
to take compulsorily more land than was reijuired 
for the purpose of effecting the improvements 
specified in their act, with certain powers of 
disposing of superfluous lands : — Held, that they 
were entitled to take the whole of the lands 
scheduled in their act, even though with the 
avowed object of reselling a })ortion of such 
lands to a railway com})any ; one of the purposes 
of their act being to obtain money for tlie improve- 
ments. Gallowa>i v. London Corporation, 35 
L. J., Ch. 477 : L'. R. 1 H. L. 34 ; 12 flur. 

74 / 14 Ij. T. 8()o. 

Held, also, that they were not incapacitated 
from taking the whole of the lands comprised in 
the schedule, although, before they obtained 
their powei* to take land, they liad contracted 
conditionally upo[i their obtaining such power 
to sell the lands for a certain sum. 2b. 


thoroughfare, as well as the actual roadway or 
footways, yet the strict and primli facie meaning 
of the word “ street ” is confined to the roadway 
and footways ; and therefore, in the construction 
of the Holborn VaRey Improvement Act, 1864, 
which gave the corporation of London powers to 
construct a viaduct or raised way over Holborn 
Talley, and to make certain new streets, and to 
acquire lands for the purposes of the act ; and 
which enacted that in any case in which the 
corporation might require to take any lands 
already purchased by the London, Chatham, and 
Dover Railway Company, and that company was 
unwilling to dispose of the same, or required the 
same for the purposes of their railway, it should 
be referred to arbitration in maimer therein- 
before provided ; provided always, that this 
provision should not be construed to prevent the 
corporation taking all such lands of the railway 
company as might be required for the construction 
of the viaduct or raised way of the line of the 
new streets authorised by the act : — Held, that 
the latter provision did not apply to a case where 
the corporation required to take a piece of land 
already purchased by the railway companjq but 
did not require the same for the construction of 
the actual roadway or footways of the viaduct 
or new streets. L., C. <5‘ I>. Hi}, v. London Cor- 
poration, 19 L. T. 250. 


“Street.”] — The word ‘‘street” means a 
tlioroughfare with houses on both sides, not 
merely a road or a footway. Ih. 

Though the word “ street ” may inclmle the 
houses abutting or fronting upon a public 


Taking not necessary — Object attained in 
another Way.] — When a railway company has 
given notice to take land for some object which 
is clearly within their compulsory powers, a 
court of equity will not interfere to restrain 
tliem merely on the ground that they might 
obtain the same object in some other way with- 
out taking the land. J^amh v. JSorth J^ondon 
III}., L. R.^4 Ch. 522 ; 21 L. T. 98 ; 17 W. R. 746. 

Question for Jury.] — A. was owner of a field, 
the whole of which was contained in the books 
of reference of a railway company, but fifteen 
porches of it lay beyond the limits of deviation 
laid down in the plans. The company served a 
notice npon A., reciuiring part of the field for the 
purposes of the railway. A. gave notice to the 
company that if they took part they must take 
the whole, to which they agreed. A. afterwards 
receded from his notice" The company entered 
npon the whole : — Held, that the question 
whether the fifteen pei‘ches w'ere necessary for 
the works was for the jury, and also that A. 
having required the company to take the whole, 
coukUnot object that their entry on ihat poi> 
tion was unlawful. I)oe d. ArmuUad v. North 
Stajford.shiro By., 16 Q. B. 526 ; 20 L. J., Q. B. 
249; 15 Jur. 944. 

Restraining Proceedings — Estoppel by Con- 
duct — Negotiations.] — The plaiiitiif was owner 
of six adjacent houses, five in G. Place, and one 
in Butler’s Alley. Four of the houses in G . Place 
adjoined ButlePs Alley. On the 2nd of Decem- 
ber, 1884, the commissioners of .sewers resolved 
to alter, witlen, and extend Butler’s Alley, and 
adjudicated that the plaintiff ’s six houses were 
i*equired for that pnr])ose. Shortly afterwards 
they served the plaintiff with a notice to treat, 
which stated that the houses were required for 
altering and widening BntlcFs Alley. The plain- 
tiff sent in a claim for 2,500^. The parties could 
not agree about the price, and in October, 1885, 
the negotiations having come to an end, the com- 
missioners proceeded to summon a jury. The 
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plaintiff then made inquiry ns to their plans, ' power to take certain land. In the margin of 
and commenced this action to prevent them , the schedule the property proposed to be taken 
from taking the property. II appeared from a was rcferretl to as property in the line of the 
plan sent to the plaintiff in November, 188.5, i proposed work as at present laid out (including 
which was the first information he had as to the I property any part of which is within eleven 
nature (»f the alterations proposed hy the com- yards or thereabouts of the centre line of such 
missionevs. that tlie ]iart ol Biitlers Alley which 'proposed work as delineated upon the plan) ” 
lay at the hack of the four houses in (i. l*lace Held, that the cor{>oration was not by this state- 
was oidy to be widened by a strip tapering from i ment restricted from taking a greater total 
the width of twehe inches to a pctiiit, and it breadth than twenty-two yai’ds, provided that 
appeared tliat considerable altera! ions were to be ' what it took was within the limits of deviation 
made in the level of (b Place and Butler’s Alley, prescribed by its act. HiMen^pld Corporat'uuh 
The plaintiff moved for an injuncrion : — Hehl. (ind In ?y,vIj. B. 17 Eq. 476 ; 30 L. T. 78. 

that 'rJiomf(.s V. J)(nr (2 L. li. Ch. 1) was in- Affirmed, 44 L. J., Ch. 96; L. 11. 10 Gli. 92; 31 
applicalde. as in that case the plaintiff knew all L. T. 466 ; 23 W. B. 100. 

along what the pknis of the commissioners were. , Held, also, that, if necessary, the words ‘Nrr 
wheretis in tlic]treNent cii^t‘ the plaintiff did not , thereabouts ” might be considered to extend the 
know them till after the negotiations were at an limit to an entire breadth of one-third more than 
end, and was jusri{ie<l in believing the repre- the speciffed quantity of twice eleven yards, Ih. 
.^entatiim in tlie notice that his houses were A railway act empowered the company to take 
reipiired for alt( ring and widening Iluiler's Alley, lands delineated on the deposited plans and 
and that the plaintiff’s coiuluot had not been deK‘ribed in the hook of reference: — Held, that 
Ku<*h as to debar him from asserting his right.-, where the boundary of a plot was left unclosed 
v. /SV'//v’r.s* 55 L. d.. Ch. out-ido the limits of deviation, the company 

4<}i> : 32 <Ti. it. 72 : 5! L. 4'. : 50 .1, P. 5kS miglit at tiny i-ate ttike up to the limits of deyia- 

— C. A. Beversiiig 31 W. it. 22i>. lion. Dowling v. Dontjipool^ Oierloon and Sew- 

port It I/.. 13 L. d.. (Ti. 761 ; .L. B. 18 Eq. 714. 

Trifling Excess.]' — Where a railway compton 4'he deito-iited jilans and book of reference 
takes hind in excels t»f it> [)owers. , -end do, the diowed a snnill p hit, No. 38, nearly surrounded 
<‘ourr will noi grant lolief by injunction if the by ti Ittrge plot. No. 37. The .schedule to the 
^piantity and vjdiie of the hind are extiemely notice to tretit mentioned 37 but not 38, and the 


.-mall DoirUng v. Dontijpool, (Urrleon and Srw- 
poti Jig.. 43 ].* d., (Tl 761 : I.. U. 18 Eo. 7M. 


c. Limits of Deviation. 

Powers of Company. ]— By an not of ptirliti- 
metit, aniltorising an extension of ti line of luil- 
\vti\ and the emistruetion of a station, which ;ict 
iueorportited the l.ands C]tiUM“> Act and the Bail- 
ways ('iauses .'Vet, it wa-. enacted, that, sidijcct 
to t])e ]>owcis ttf deviation in the -aid Bail- 
\utvs Cinu-ts Aet e<tntaiiied. it shall be lawful 


aeeompanyiiig j)lan omitted both the number 
and the liouiidary of 38. The painted area on 
the mhiee ]dan in fact covered the site of No. 38, 
and tills fact was known to the plaintiff long 
before lie pointed out the objection ; — Pleld, that 
the notice was siitUcieiit under the circumstances 
to entirli' tlie company to take 38. Ih. 

Held. also, tlia-t the* word “delineated” could 
not 1)0 limited to mean surrounded on every side 
by lines, but that it meant sketched or repre- 
.-eiited. or so shown tha,t landowners would have 
notice tliat the land might be taken. Ih. 

A railway company served an occupier with 


for the said company to muki* and maintain tlie notice to treat foi' part of a property described 
said e.\ten''iou aial the said station, and the on a jilau annexed to a .schedule to their notice, 
works eta nceU'd therewith, in the lim's. tVe.. and which showed a plot of ground partly 


and upuii the. lamU delineated up«m the said 
plans. Ail. and to enter upon, rake, and u.se such 
of the said< laiuls as shall be iiecessarv for the 


witliin and partly without the limit of deviation, 
and bounded at the extremity by a road. The 
(le|)()sitcd [>lans had marked upon them a field, 


purpose. Plaintiff’s ianils vrere (leliiieated upon I which the proposed line of railway would not 
the plans, and mai-kcd 1 and 4. and tbe line of | touch, but through which the limit of deviation 
deviation [las^ed through both lots. The com- I would pass. The boundaries of the field outside 
jtany required the entire of I(»ts I ami 4 for ; the limit of deviation were not marked on the 
the puip(;se of extensi(*u and the station : — Held. | |)lan, Imt the boundaries which were within that 
ilis-olving an injiiiieiion nlitaineil by ])laint iff, | line were. The court restrained the company 
That the company were empowered to take all or I from taking the land beyond the limits of 
any }iarr of the lands delineated on the plans, deviation on the undefined side, though the 
although licvond tiie line of deviation, ami name of the owner of the whole field was 
although ^ they were not .so entitled under the described in the book of reference. Wrlgley 
powers of deviation eontaim'd in the liailways LaneaHliire and YorlinlLlre II//., 4 Giff. 352; 
<Tauses Aei. (Dt/vford v. (1/entrrand Ilolghead 9 Jur. (K.S.) 710 ; 8 L. T. 267. 


if//.. 1 1 .inr. tH7. 

It is Hot neces,sa.ry. in order to entitle a rail 


A market company obtained a special act, 
the preamble of which recited that a convenient 


wav Company to take hinds for the purposes of site might be obtained between certain streets 
their works, that the }iai‘tieu]ar works should on the ea,st and certain other streets on the 
apjicar on tlui deposited plans. It is sntlie.ieiit west, ami which enacted that the Market and 


that the lands .•-houiti be within tlie limits of Fairs (’laust‘s Act was incorporated therewith. 

t B c/f7 L. S‘ Sect. 24 authorised the erection of a market- 

\ If . fig.. 32 Beav. 310 ; 1 N. B. 415 : 33 B, hoiwe on land (le.scn-ibiiil in the deposited plans, 

( h. 142 ; 9 dur. ) 5]o ; 8 L. '1'. 13 ; U W. B. , and by s. 25 tlie eumpany were enabled to alter 

, q ^ and widen Streets in the way pointed out on the 

A corporation, jirevioimly to an apjdieat ion to dejiosited phins. and by s. 80 to buy additional 
})aruament tor an act, .‘^{•rved tlie itsiial pai’lia- lands, not exceeding two acre.s. A. B. was the 
mentar} notice of its intention to ajijjly for i owner of land on the west side of one of the 


1338 


LANDS CLAUSES KCTl—Purehase of Lands. 


1337 

streets on the western boundary of the area 
spoken of in the preamble, and his land was 
described in the deposited plans, but it did not 
thereby appear that more was intended to be 
taken than enough to mden one of the streets 
named in s. 25. The company proceeded to take 
the whole land of A. B. compulsorily, and to 
build upon it a covered building, in addition to 
the market-house authorised by s. 2d ; where- 
upon A. B. filed his bill for an injunction, which 
was granted, the Master of the Bolls deciding 
that the company could only erect one market- 
house and not two, and that on the east side ; 
and that although the preamble could not 
control the enactments, it might be resorted to 
to remove obscurity. The company appealed : — 
Held, that as the land of the |>laintifi was 
described in the plan, and as therefore it might 
be wanted, the company was authorised to take 
it ; and as by the general act “ the singular may 
mean the plural,” the company were not 
restricted by the word “ market-house ; ” that 
the enactments of the special act did not require 
a reference to the preamble to explain them, 
and the injunction must be dissolved, the 
company being the proper judges of what lands 
were necessary for the works, lltehards v. 
Searljorouffh PiiMlc Marliet 6''., 28 L. J., 

ch. no. 

The plaintilfs were tenants of a nursery -ground, 
through the S.W. part of which ran the central 
line of an intended railway, as sliowm on the 
deposited plans. Only the S.W. boundary and 
part of the S.E. bouiuiary of tlie nursery-ground 
were delineated on the plans, the latter being- 
carried to a point a little to the N.E. of the N.E. 
limit of deviation, and the paths in the ground 
were carefully delineated, and carried on to short 
unequal distances beyond the same limit. The 
company gave the plaintiffs notice to treat for a 
strip of land bounded on the N.E. by an imaginary 
line beyond, and distant a)30ut a chain and a 
half from, the N.E. limit of deviation. If this 
line had been traced on the plan, the tracings of 
the outer boundary of the nursery-ground, and 
those of nearly all the paths, would have stopped 
short of it. The plaintiffs applied for an 
injunction to restrain the company from taking 
any ground to the N.E. of the N.E. limit of 
deviation, as not being delineated on the plans : 
— Held, that nothing to the N.E. of the limit of 
deviation could be considered to be “delineated” 
on the plan, and that the company could not 
take compulsorily anything beyond that limit. 
Prothtroe v. Tottcmhani and Forei<t Gate Ry.^ 
[1891] 3 Ch. 278 ; 65 L. T. 328— C. A. 

When a company seek to obtain power to 
acquire a limited portion only of a piece of land 
of great extent which is not broken up into 
closes, they must frame their deposited plans in 
such a way as to show how much of it they mean 
to acquire power to take. Bowling v. Pontyjwol, 
By. (L. R. IS Eq. 7U) discussed. Ih. 

Land reasonably Required.] — A railway com- 
pany, authorised t)y its special act to take such 
of the lands shown and described in the deposited 
plans and books of reference as might be 
required for the purposes mentioned in the 
special act, has power to take lands outside the 
limits of deviation, if such lands are reasonably 
required for the construction of the line of rail- 
way within the limits of deviation, provided such 
lands have been properly shown and described 
in the deposited plans and books of reference. 


Wrigley v. LaneasMre and Torhshire By. 
(4 Giff. 352) explained. Bowlmg v. Pontypoolj 
4'^?., By, (L. R. IS Eq. 714) approved. F'ntrli v. 
L. 4* S, W, By., 59 L. J., Ch. 458 ; 44 Ch. D. 
330 ; 62 L. T. 881 ; 38 W. R. 513— C. A. 

The deposited plans and books of reference 
showed two tenements of land (numbered thereon 
as Nos. 122 and 123), which consisted of two 
houses with their respective curtilages. One of 
the houses, and part of the other house, as well 
as parts of the curtilages of both, were within 
the limits of deviation, but the remaining parts 
of the two tenements wei’e outside those limits. 
The tenant of the house partly within and partly 
without the limits required the company to take 
the whole of his tenement, but the plaintiff, the 
landlord, refused to sell the whole of the two 
tenements to the company .-—Held, that, under 
such circumstances, it became reasonably neces- 
sary for the company to take the whole of the 
two tenements numfered 122 and 123, and that, 
as they were shown and described in the 
deposited plans and books of reference, the 
company were entitled to take them. Pulling v. 
L., C. 4‘ B- By. (8 Be G. J. .k S. 661) dis- 
tinguished. Ih. 

For Siding.] — Land within the limits of 
deviation in the deposited plans and sections,, 
but not actually taken in the first instance by 
the company, may be taken for the purposes of 
making a siding, so as to give local traffic an 
ingress on to the main line. Bylaf.^ FMote, In, re, 
1 Jur. (n.s.) 975. See Cotlier v. Mid, land By., 
17 L. J., Ch. 235; 2 Ph. 453: 5 Railw. Gas. 187, 
and eases sub tit. RAILWAY. 

Admissibility of Evidence.] — Evidence (not 
before the committee of parliament) was admitted 
to prove boundaries beyond those shown on the 
deposited plans, and was used in determining the 
extent of the “ lands delineated.” Bowling v. 
Pontypool, Caerleon and Newport By., supra. 

Evidence of engineers as experts on the con- 
struction of the plans and of the act will not be 
admitted. Ih. 


d. Houses, Buildings and Manufactories- 
i. In General. 

“ House.”] — The word “house” in s. 92 com- 
prises everything which would pass by that 
word in a conveyance. King v. Wyeomhe By., 
28 Beav. 104 ; 29 L. J., Ch. 462 ; 6 Jur. (N.k) 
239 ; 2 L. T. 107. 

The word “house,” in s. 92, includes only 
what would pass by a conveyance of a liousCy 
and does not include a field occupied with the 
house, which is not necessary to the occupation 
of the house, Fergusson v. L.,G3. 4* S. Cl By., 
8 Be G. J. & S. 653; 33 L. J., Oh. 29 ; 9 L. T., 
134 ; 11 W. R. 1088 ; 2 N. R. ,566. 

The word “house” includes all that would 
pass by a devise of the house ; but that does not 
include land which is not necessary for the con- 
venient use and occupation of the house, but 
only for the personal use and convenience of the 
owner and occupier. Steele v. Midland By., 
L. R. 1 Ch. 275 ; 12 Jur. (N.s.) 218 ; 14 L. T. 3 j 
14W. R. 367. 

The word “house” in s. 92 must be inter- 
preted as used in the general, if not universal, 
sense in which the law nnderstoodit. Grosrenor 
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V Ilampdi-ud JimHion Ri/., 1 De a. & J. 446 ; clividing walls Held, that the garden farthest 
2(; L. J.. Clh. 731 ; 3 Jur. (N.k) 1085 ; 5 W. K. 813. from the house, arid inclosed at a more recent 
The term house” in s. 92 includes every- period than the others, was part of the house 
thing that would pass under an ordinary con- within the meaning of the act; so thatarail- 
veyance of a house. could not take it without taking 

2L. T. 309: 8 W. R. 467. ^ the whole house. Ilemvn v. L. <5* R . i?//., 

Upon a emnpuisory purchase of a house under 2 L. T. 369 : 8 W. E. 467. 
the powers of the Lands Clauses Act, the pro- , ' . . 

motors are hound to take only the entire property Meadow Land.]— A fiehl, separated from the 
which, as a matter of legal construction, Avould garden of a house by a ha-ha, traversed by a 
pass under a grant or devise simpliciter of the gravel walk leading to a coachman’s house at 
particular house in question in each particular the farthest end, and used occasionally for pur- 
case. Kerfopd V. Seaeomhe, Boylake, and Dee- poses of pleasure (as archery and dancing), 
/iide lh{., 57 L. J., Oil. 270 ; 58 L. T. 445 ; 36 though chiefly as pasture for cows, is not part of 
E. 431 ; 52 J. P. 487, 't^he house within s. 92. Pulling v. X., C, D. 

supra, 

Form of Claim.]— The words “house or other | *A. was, under one and the same instrument, 

bnildiiig or manufactory,” in s. 92 of the Lands | lessee of a house and garden, and also of’ a piece 
t'lauses Act. refer to three distinct things ; i of meadow land, separated from it by a road 
and ir is suflicient that the owner of premises, originally made for the convenience of himself 
]>art of which is required by a company, should and the le-^ees of the adjoining houses, but after- 
hpecify the piumises which “he requires^ them to wards thrown open to the public. Each of the 
take without stating whether he makes the claim other less,ee^ had also a strip of lan d on the other 
(Uj tlie ground that they are a house, or a build- j side of the I’ond : and these strips were all throwni 
ing, or a manufactoi*y, llicluird,^ v. Swansea | into one piece, and were used by the lessees in 
Jmpeoi'etnenf ami TrmimatjH Vo., 9 Ch. D. 425 ; I common as cricket and pleasure ground. It was 


38 L. T. 833 ; 26 W. R. 764. 

Compelling Company to take less than Whole.] 


let by them to a butclier for graxirig puiposes. 
A railway company required this piece of land 
for its line : but A. insisted that the company 


— When a railway company takes lands forming | must take Iiis house and garden as well -Held, 
part 4»f a house, the owner* can compel the com- i that this strip of land was not included in the 
paiiy to take the whole ot the other pro} )erty 1 word “house,” inasmuch, as it wa.s of pleasure 
(aun'prised in the won! “house,” but not a portion | only, and not of necessity to the enjoyment and 
oidv f>f it. Pulling v. X., C. S’ I), Ey.. 3 l)c (I. j occupation of A.’s .residence. Fergum^iv. L.,B. 
,1. ic 8. 661 : 33 l! J.. Ch. 505 ; K) \fiir. (N.S.) I C. Eg., 33 Beav. 103 ; 3 De 0. J. & S. 653 ; 
66.5 ; 10 f.. T. 740 ; 12 W. E. 969. I 2 N. R. 566 ; 33 L. J., Ch. 29 ; 9 L. T. 134 ; 11 

i W. E. 1088. 

Leasehold Interest,] — Sect. 92 is applic-able ! Meadow land, not being appurtenant to a 
although tlie landowner may have only a lease - 1 house at the time of a notice, does not form part 
luldintcue^'t. J Ij, | of the house and garden. CV(amhep,<t v. Z.., €. 4’ 

D. Eg., 1 N. E. 517 ; 8 L. T. 235 ; 11 W. E. 479. 

Garden and Orchard.] — A railway com})any, S. was owner and occupier of a house and six 
under t he ctunpulsory powers of the 8 tk 9 Viet., acres of meadow land oti the west of the Edgware- 
<*. 18, c.aiinot take .a portion of a garden and ro.ad. lie had a large family, and the ground he 
vti’chard essential to the enjoyment of a mansion had being insiiflicient for the horses and cows 
ami premif-cs : it must take the entire house and which he kejfl for their use, he bought six and a 
C’urrilage. 5\'herc, theiefore, a mansion and pre- (luarter acres on the other side of the road, the 
mi^c« were surrounded by a brick wall, and a nearest point being distant 120 yards from his 
railway caiii}>any took a [3ortion of the garden entrance gate. At the nearest point of this land 
ar.d orchartl, and divided one part of the pre- were a cow-house, loose box, and a cottage which 
mi.'-es fnun anofiier. and destroyed all internal was occupied by his grooms, because he had no 
oniuminn'cutitm : — Held, that the company was accommodation for them on his own side of the 


to tak(.‘ tlie whole estate. 


j I'oad, and he foi* a iiuinber of years occu})ied the 


M'yetunhr Jly.. 28 Beav. 104 ; 29 L. J., Ch. 402 : ' laud for the }un*pose of feeding the horses and 


6 Jur. (X.S.) 239 ; 2 L. T. lo7. 


I cows re(}insitc for his establishment : — Held, that 


A railway company }»ro})osing to take part of the six and a quarter acres could not be considered 
The garden attached to a dwelling-house, thereby })art of the house. Steele v. Midland Ey..^ L. E. 
cuttinir (tif the end of the garden and the sum- 1 Ch. 275; 12 Jur. (N.S.) 218 ; 14 L. T. 3; 14 
nier-hinise. is bound to take the whole })ro}jerty. j W. E. 367. 

(.ole V. Wed London and Crydal Palace Ey., j The }flaintiff. in the year 1853, acquired land 
27 Beav. 242 ; 28 L. J., Ch. 767 ; 5 Jur. (N.S.) j on the north side of a road, on which he built a 
1114: I Jj. T. 178. residence for his own occupation. In the year 

A man, with his dwelling-house situate in apiece 1864 he acquired a plot of land on the south 
ground two and one-eigiith acres in extent and side of the same road immediately opposite his 
sui'i’oundoi I by brick walls, using part of the land residence, whereon ho built stables and formed 
as a nursery ganlmi fiU’ trade jmrposes, is entitlcil a kitchen garden, anti this property had since 
eonipel a railway company pro|iOsing, without been continuously ticcu})ie(l by him as an adjunct 
ju-tuaUy touching the house, to take the green- to Ins resitlence. * The defendants gave notice to 
liouses {ind a jau’t which has been pluntctl and exercise their cujnpulstay }anvers in res}>cct of 
ustnl for ornamental purposes, tu take thewholt! the stables and garden only Held, that the 
the haul. Salter v. Metropolitan Didrici Ey.. property included in the notice was not part of 
ij. E. 9 Eq. 432. j the })huntiff's “house” within s. 92 of the act, 

ached to it a shrubbery and a | ami t be defendants (iouldiiut be compelled to take 
by waRs, bnt all | the }Jaintilfs residence itself. Quaere, whether 
msing through tlie i umier such eii'cunistances a piece of land detached 
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from a residence may not be part of the “house” 
within the meaning of the section. Keifoi^d v. 
Seaeomhe, Iloylahe and Deeside By a7 L. J,, Gh 
270 ; 58 L, T. 445 ; 3(5 W. R. 431 52 J. P. 487. 

The owner of a property consisting of a strip 
of land about 100 yards long by 30 yards wide, 
with a road at each end, containing front gar- 
den, house, back garden and paddock, the latter 
abutting on the back road, and with private roads 
from the house to the front road, and from the 
house along the side of the paddock to the back 
road, received notice from a railw’-ay company of 
their intention to take the whole of the end of 
the paddock and private road, so as to cut him 
off from the back load : — Held, that they must 
take the whole property. Barnes Southsea 
By., 27 Ch. D. 536 ; 51 L. T. 7(32 ; 32 W. R. 976. 

House and Warehouse.]— A. was lessee for 
years of a house and of a warehouse, between 
wdiich 'was a yard, over which he had a right of 
way granted by the same demise. B. was the 
occupier as under-lessee. A railway company 
proposed to take the \varehouse, and gave notice, 
and paid a sum into court, and gave a bond 
conditioned to pay compensation-money to A., 
the lessee, “her heirs, executors, or administra- 
tors,” and then took possession of the warehouse, 
which they began to pull down. A., the lessee, 
filed her bill against the company, and moved 
for an injunction to restrain the company from 
continuing in possession, and from proceeding 
to pull down the warehouse, contending that, 
under the Ijands Clauses Act, the defendants 
were bound to take the whole of the premises. 
B., the under-lessee, was no party to the suit. 
The court refused to interfere by injunction, and 
directed a case for the opinion of a court of law. 
JDahin v. L. 4‘ By-, 3 Be G. & 8m. 414 ; 

13 Jur. 579. ' 

Strip in front of House.] — A small piece of 
ground was situated in front of a public-house, 
and had always been occupied with it. On one 
side it was oi)en to a narrow public street, and 
customers frequently left their horses and carts 
standing on it while they were inside the public- 
house. A strip immediately in front of the 
public-house was paved, and formed fiart of a 
public footway between two streets ; — Held, that 
this piece of ground was part of the house. 
J/drscm V. L., C. 4’ B. By., 37 L. J., Gh. 483 ; 
L. R. 6 Eq. 101 ; IS L. T. 319. 

Two Demises.] — Where a proprietor of a house 
and garden held them under two demises, the 
house and part of the garden being comprised in 
one, and the other part of the garden in the other 
demise, the company must take the whole, and 
make compensation. Maeyreyur v. Metrojjolltan 
By.. 14 L. T. 354. 

Part of House within Limit.] — A railway act 
enacted, that if “ any house which shall be 
situated within fifty feet from the railway shall 
be deteriorated in value, and the owner shall 
require them to purchase the same, it shall be 
lawful for them to treat for such purchase, or 
for the amount of compensation to be paid for 
tin mage, and in case of disagreement, the amount 
of compensation to be settled by a jury: pro- 
vided, tliat no party shall be entitled to receive 
compensation unless the jury determine that the 
|)roperty has been deteriorated : \}rovided, that 
in no case sliall the company be compellable to 
purchase any portion of any house whicli portion 


is situate at a greater distance than fifty feet 
from the railway and provided, that the com- 
pany, whenever called on to take part of such 
house, may at their option take the whole ” 
Held, that a house of which a very large propor- 
tion was within fifty feet of '’the railway, was a 
house within fifty feet, and that the compensa- 
tion 'was claimable for the whole at the owners 
option; the companj^ also having an option to 
take the whole, if called on to take part. Walker 
V. London and Blaclmall By., 3 Railw. Gas. 
396 ; 3 Q. B. 744 ; 3 G. & B. 549 ; 12 L. J., Q. B. 
88 : 7 Jur. 323. 

By a railway act it was enacted, that, if the 
company wished to purchase any part of certain 
property, they should not be authorised to compel 
the sale of, or to take less than the whole of such 
I property. The owner of any “ house, marmfac- 
tory, ground or building,” situate within fifty 
feet of the railway, might require the company to 
purchase his rights and intei'ests in such houses, 
manufactories, ground or buildings. A piece of 
ground, held under one lease, contained a prin- 
cipal dwelling-house, yard, and garden, occupied 
by a manufacturer, and a manufactory, and five 
smaller dwelling-houses, in the occupation of 
under-tenants. The principal dwelling-house 
and garden only were within the fifty feet of 
the railway, and the company did not wish to 
purchase any j)art of the property : — Held, that 
the owner could not compel the company to buy 
more than the dwelling-house, yard, aiul garden. 
B:eq. V. London and Greenwick By., 3 Railw. Gas. 
138 : 2 G. & B. 444 : 3 Q. B. 1(56 : 11 L. J., Q. B. 
187 ; 6 Jur. 892. 

Two Houses — Internal Cominunication.] — 

Where a man used two houses with internal 
communication as one house for the purpose of 
one business, holding them under separate leases 
of even date from the same lessor, the court held 
that the two houses constituted one entire house 
within the meaning of the Lands Clauses Act, 
1845, s. 92, so that, if the company took the 
|)remises comprised in one lease, tliey were 
bound to take those comprised in the other. 
SteyenJ/ery v. 3[etropolitan Bistrict By., 49 L. T. 
554 ; 32 W. R. 333. 

The plaintiff was the lessee of two semi- 
detached villas under one continuous roof. The 
|)arty-wall between them was only carried up to 
the ceilings of the bedrooms, so that the space 
between those ceilings and the roof formed one 
continuous space, through which a person might 
creep from one end of the roof to the other, but 
with this exception, there was no internal com- 
munication between the two villas. The party- 
wall was so ineffective that if one of the viRas 
was to be pulled down, the other villa would 
become uninhabitable. Each villa had its own 
distinct garden. A railway company, under the 
Lands Clauses Act, 1845, gave notice to treat for 
a strip of the garden of one of the villas, and 
received a counter-notice requiring them to take 
the two villa's. The company deposited only the 
assessed value of the strip of garden comprised in 
their notice to treat. The plaintiff’ filed a bill to 
compel the company to take the two villas, and 
thereupon they agreed to take tlie whole of one 
of the villas Held, that the two villas did not 
constitute one house within the meaning of the 
Lands Clauses Act, 1845, s. 92, and that the 
company could take one villa without taking the 
other. Barrie v. Bouth Bemn By., 32 Ij. T. 1 ; 
23W. R.202. 
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Wliere House tTnfiuisked.]-»-Trustees of aji 
charity purchased land, and covenanted to erect ] 
upon "it buildings, consisting of a hall in the 
centre, with almshouses (some on each side of 
the hall, aiul others forming wings of the main ; 
building), with a garden in the centre. A portion 
was to be built within a specified time, and the 
rest as funds were subscribed. Before more than 
the centre was completed, a railway’- company 
requirc<l to take a portion of the land rvliich, j 
when the design -was completed, would be part 
of the garden' in front of one of the intended 
almshouses Held, that the land was part of a 
house. (rroffroNor v. ILn)f 2 )Hfead Junetum Ry., 

1 De a. k J, Ufi ; 26 L. J., Ch. 731 ; 3 Jur. (K.S.) 
1085; 5 W. 11.812. 

A. had erected and covered in three new 
houses : but while they were in an niifiiiished 
stattN a railway company required a portion of 
the land intended to be attached to them as 
gardens Held, that the company was bound to 
pin-chase the whole of the prt>perty, although the 
houses liad nevei* been conqdeted, and had fallen 
into a, state of great dikpidation. JJp^uaider v. 
Wp-s't End and i'*nfdal 7^//.. 30 Beav. o5tl ; 

3i L. J., Oh. 500 ; S 3iir. (N.s.) S33. 

Special Act— Power to take Part only.]— 
Ondm- 57 On*o. 3. c. xxix. s. Si), the city commis- 
sioners of se\ver> liave power, if they please, to 
take compulsorily ]iart only of a house for the 
purposes of the act, .‘i> well as to take the whole. 
And in this res]»ee.t s.Si) is to betaken .as making 
no distinction between houses and land. But; 
before the Cimimissioneis ean take eoinpnlsorily 
any premises for the jjurposes of the act. they 
must bu-maily adjmlgethe taking of the jtremises | 
to be necessary for liiose purposes: and, there- 
fore, whei'c the commissioners had adjudged part | 
of a house to be neeessaiy : — Held, that they 
were not cut it let 1. on this adjudication, to take 
tlu‘ wiiole. 77o»y/n/.s- v. Dair, 36 L. J., Ch. 
2 dl : L. il. 2 bh. 1 : 15 L. T. 20U ; 15 W. ll. 
113. i 

Counter-notice.] — A landlord is not compelled ! 
tr» sell a part of his house, if, before the company | 
has b( 3 gun to put its compulsory powers in motion. | 
he gives them notiee r(t take the whole. Gardner 
v. (liarlntf Crons 7*b/., 2 fJohns. &: H. 248 ; 31 
L. J., Ch.l81 : 8 Ju'r. (N.s.) 151 ; 5 L. T. 418 ; 
10 \V. R. I2(i, 

A landownei’, who. upon being served by a 
company with notice to treat for part of his 
property, ro}>lied by elaiming a given sum for 
the part, is not thereby precluded, if that sum 
is refused, from asserting his right to require the 
eonipany to take the whole. Ih. 

4Tie (lefend.ants gave notice to treat in respect 
r)f E. \'iUa and a strip of laiul at the back thereof 
tliat formed part of the garden of W, Yilla. The 
owner gave a counter-notice requiring the defen- 
dants to take the whole (d W. Villa : the defen- 
dants then aVxindoneil their notice to treat. The 
owner contending that he was entitled to treat 
the notice as ap}>licable to E. ViUa without the 
strip of laml at the back, proceeded ex parte by 
arbitratioji, and compensation was assessed in 
respect of E, Villa ; in an action to recover the 
amount awarded : — Hehi, tliat there was only 
one notice to treat and that the owner could not 
treat the notice a.s two notices applicable to E. 
Villa and part of W. Villa, and therefore that he 
was not entitled to recover, Thompmn v. 
Toftejiham ami Foirnt Gate L. T. 416; 


57 J. P. 181. And see also CouNTEE Notice, 
post, col. 1347. 

In Case of Tuuuel.]— A piece of land two and 
a half acres in extent, with a small cottage built 
upon it, was occupied by a market gardener, 
and ixsed for the purposes of trade ; a company 
ran its tunneP under the house, and so that the 
line of the tunnel severed a portion of the land 
from the rest : — Held, that the owner of the land 
I was not entitled, under the Lands Clauses Act, 

1 1845, s. 92, to compel the company to take the 
j whole of the land, but that he ^vas entitled to 
compel it to take the whole cottage, -with so 
much of the land as was used for ornament or 
otherwise in immediate connection with the 
cottage, and also the severed portion of the land, 
notwithstaiiding that the tunnel did not interfere 
with access. Falhner v. Somerset and' Dorset 
7///., 42 L. J., Ch. 851 ; L. 11. 16 Eq. 458. 

“Town.”] — Where premises were within the 
municipal tjounilaries of a town, but not sur- 
rounded by houses : — Held, that they were not 
in a town witliin the meaning of s. 93. Ih, See 
Intersected L.\nds, post, col. 1356. 

“ Buildings ” — Additions to Hospital.]— A 

wing of a hospital, joined to a main building by 
a wall only, but used for the like purposes as the 
main building, and the garden of the hospital,, 
are |)arts of the **1101180 or other building” 
forming the liospital, within s. 92, although both 
wing ajid garden are modern additions to an 
I ancient edifice. St. yito^mfs's Ilosjdltal v. (Jhariny 
j Cross My,. 1 Johns, k H, 400 ; 30 L. J., Ch. 395 ; 

I 7 Jur. (N.s.) 256 ; 4 L. T. 13 ; 9 W. R. 411. 

I Agreement, whether ousting s. 92.]— 

i CTnuses were inserted, upon the requirement by 
i counsel for the trustees of the hospital before a 
I parliamentary committee, making provision for 
i preventing passing trains from interfei’ing with 
: the conduct of the hospital : — Held, that such 
I clauses were intended to meet the case of the 
i trustees not requiring the company to take the 
I entire building, and that they did not by 
I implication, or as matter of agreement before 
the committee, interfere with the trustees’ rights. 
lb. 

“ Manufactories ” — ^What are,] — When land is 
employed for the purpose of a business not 
involving manufacture, but portions of it are used 
for auxiliai'y manufacturing processes, the whole 
is not a manufactory within the Lands Clauses 
Act. lleddhi v. Mih'opolitan Board of Worlis, 
4 De G, F. k J. 532 ; 31 L. J., Ch. 660 ; 7 L. T. 6 ; 
10 W. R. 764. 

Where, therefore, a dust contractor used a large 
piece of land for the purpose of collecting and 
disposing of the contents of dust-heaps, one por- 
tion being used as a sorting-place, another for 
the conversion of parts of the heap into cement, 
and another for converting other parts into 
manure : — ^Held, that the first-mentioned por- 
tion might be taken compulsorily without the 
rest. Ih. 

B. & Sons, tea merchants, carried on their 
business at P. House and also in houses in G. 
Street in the immediate vicinity. In the houses 
in G. Street the tea was stored, blended, and 
milled, and by those and similar processes special 
teas of a distinct quality were produced and sold 
in the market under B. &: Sons’ trade mark. 
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I In P. House the packing requisites were prepared 

and made, and the tea packed, and thence it was 
delivered to customers. The Metropolitan Board 
of Works desired to take P. House under their 
i; compulsory' powers Held, that manufacture 

meant producing something new from raw 
material, which was not the case here ; but 
that, even supposing a manufacture was carried 
on at G. Street, there was no manufacture 
carried on at P. House, and as the business 
and manufacture were carried on in distinct 
|)remises. it was not incumbent on the board 
to take the premises as a whole. Consequently, 
B. & Sons were not entitled to an injunction 
restraining the board from taking P. House 
without taking the whole. ^ Beningtim v. Metro- 
polUcm Board of Worhs^ 5^ L. T. 837 ; 50 J. P. 
740. 

The plaintiff was the owner of a leasehold 
house in High Street, Swansea, and of five free- 
hold cottages in Bethesda Kow, which run 
parallel to High Street, the yards at the back 
of the cottages abutting on the back yard and 
buildings held with the house in High Street. 
The plaintiff’ used the house in. High Street as a 
dweliiinr-house and shop, and the buildings 
behind it as a candle manufactory, candle store, 
bread store, and provision store. One of the 
cottages in the row was turned into a store 
house, and was made to communicate with the 
'High Street premises, and was used as a back 
entrance to them. A tramway company gave 
notice to treat for the five cottages in the row 
and the yards behind them. The plaintiff gave 
a counter-notice that the land proposed to be 
taken was part of premises occupied by him as 
a manufactory, and calling upon the compaii}' 
to take the whole of the premises ; and on the 
company’s refusal he brought an action asking 
for a declaration that he might not be compelled 
to sell the part only of his “manufactory build- 
ing and land” which was comprised in the 
notice to treat ; and for an injunction : — Held, 
that the whole block of builclings constitutetl 
one “ manufactory ” within s. 92 of the Lands 
Clauses Act, and that the company was bound 
to take the whole. Biehards v. Swansea Improre- 
ments and Tramways Co., 9 Ch. 1). 425 ; 38 L. T. 
833 ; 26 W. K. 764—0. A. 

Part or Whole.] — A railway company, 

having given notice of their wish to purchase 
part of premises used as a manufactory, cannot be 
■compelled to purchase the whole of such premises, 
under s. 92, which although it protects owners 
from being obliged to sell a part only, if willing 
and able so se],l the whole, contains no words 
making it obligatory on the company, under 
notice of their wanting part, to take the whole. 
Beff. V. L. 4- W. By., 5 Eailw. Cas. 669 ; 12 
■Q. B. 775 ; 17 L. J., Q. B. 326 ; 12 Jur. 973. 

Therefore, where a company has given a notice 
requiring part of a manufaetory, a mandamus, 
■directing them to summon a jury to assess com- 
pensation for the whole, cannot be sustained. 
Ih 

Where a mandamus requires the company to 
take the whole manufactory, the writ cannot go 
for a part only. Ih. 

Land included in the same wall with tin-plate 
works, and used for the deposit of ashes from the 
works, is part of a manufactory, although the 
two portions of the property were separated by 
a road over which a stranger had a right of way, 
SjjarrowY. Oicford, Worcester, and Wolverhampton 
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By,, 2 De G. M, & G. 94 j 21 L. J., Ch. 731 ; 16 
Jur. 703. 

A railway company gave notice to S. of their 
intention to take his dwelling-house and cottages, 
all separated from a manufactory carried on by 
S. only by a road, which cottages were used as 
warehouses, and were the only warehouses used 
in GomieGtion with the manufactory : — Held, that 
the cottages were part of the manufactory, and : 

that the company could be compelled to take the 
whole manufactory. Spacliman y. G. W. By.,1 
Jur. (N.s.) 790. 

Where a railway companj’^ propose to take part 
of a building, a portion of which building is used 
as a manufactory, they are taking part of the 
manufactory within the meaning of s. 92 of 
the Lands Clauses Act, 1845. Brooh v. Man- 
chester, Sheffield and Llrieohmhire By., M I 

Ch. 890 ; [1895] 2 Ch. 571 ; 13 R. 798 ; 73 L. T. ; 

205 ; 43 W. B.. 698. 

I 

In Case of Tunnel.] — A railway company j 

having given notice to take the surface of land \ 

which constituted part of a manufactory, and | 

which they were restrained from taking by an '! 

interim injunction : — Held, that they could not on •: 

the hearing set up the case that they could avoid ! 

taking p)art of the manufactory by making a s, 

tuunei underneath it. Sparrow v. Oxford, 

Worcester, and Wolrerhamyyfon B/y., 9 Hare, 441. 

Semble, by tunnelling under part of a manu- ! 

factory, a company in effect would take part of | 

the manufactory. Ih, : 

Bridging over.] — Throwing a railway j 

bridge over a yard belonging to a manufactory, 
and used for the preparation of colours, a process i 

which required air and light, is taking a part of \ 

the manufactory, notwithstanding that no part 
of the soil itself is actually taken or touched. j 

Pinchin V. London and Blacliwall By., 1 Kay &; J. 

34 ; 2 Eq. K. 1172 : 3 W. R. 52. Bee S, C., on I 

ap|)eal, 5 De G. M. & G. 851 ; 24 L. J., Ch. 417 ; j 

1 Jur, (N.s.) 241 ; 3 W. R. 125 ; 3 Eq. R. 433. 

A special act of a company incorporated so 
much of 8 & 9 Viet. c. 18, as was not incon- 
sistent with it. It also provided that such parts 
of the line as passed through a piece of land 
should be arched over, so as to afford to the 
owner a communication between the severed 
portions : — Held, that this provision was not 
inconsistent with, and therefore did not exclude 
the operation of s. 92, that no party shall be 
required to sell part of a manufactory if he shall 
be able and willing to sell the whole. Sparrow v. 

Orford, Worcester, and Wolverha?npton By., 2 De 
G. M. & G. 94 ; 21 L. J., Ch. 731 ; 16 Jur. 

703. 

A manufactory sometimes worked, or in part 
worked, by water power, had a reservoir, which 
was supplied by a goit, into which water was 
turned out of a natural river at some distance 
off. At the point where the goit commenced 
there was a weir in the river ; there were shuttles 
for regulating the fiow of water into the goit, 
and a mill-house for the occupation of a man 
whose duty it was to attend to the slntttles. A 
railway company gave notice to treat f(n‘ certain 
parcels of land, including the weir, shuttles, 
mill-house, and parts of the bed of the river 
(which waS: included in the })ro})rietor’s lease, i 

though not forming part of the manufactory), j 

and of the goit. They proposed to pass over the ft * 

shuttles, weir, mill-house, river and goit by 
bridges : — Held, that they were bound to take 
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the whole manufactory. Fur7tiss y. Midland i?;?/., 
L. R, 6 Eq. 47a. 

Includes Trade fixtures,]— A company 

taking a manufactory is bound to take,_as part 
thereof, the trade fixtures therein. 6rlljso7i. x, 
Hawmemnith and City i?//., 2 Dr. & Sni. 603 ; 1 
N, R. 305 : 32 L. J„ Ch. 337 ; 9 Jur. (N.S.) 221 ; 8 
L. T. 43: 11 W. R, 299. 

Yard — ^What is.l — By a railway act it was 
enacted, that, if the railway company should be 
desirous of purchasing part of any house, garden, 
yard, warehouse, buihling or manufactory, and 
the owner should signify his inclination to sell 
the whole of such house, yard, &c., he should not 
be comi)elled to sell to the company part only or 
less than the whole of such house, garden, yard, 
&c. Held, that a yard for bonding foreign 
timber, in which there lyere a deal shed and tavo 
buildings, containing saw-pits, was not a yard 
within tlie meaning of the enactment. Stone 
Comwvrvittl 9 Sim. 621 ; 1 Raihv. Cas. 375 ; 
4 Myl. C. 122. 

Persons under Disability.] — Rersons under dis- 
ability, wlio can sell and convey under ss, 6, 7, of 
the Lam Is Clauses Act, are able to sell and 
convey within the meaning of s. 92. St. 

V. Chari nr/ Crons By.. 1 Johns, 
&: H. 490 ; 30 L. .1., Ch. 395*; 7 Jur. (.X.S.) 256 ; 
4 L. T, 13; 9 W. R. 411. 

Termor.] — A termor is entitle<l to the benefit 
of s, 92 of the luaiids Clauses Aet, 1845, 
although his option would not afiect the owner of 
the fee. Pullintj v. L. (\ d’’ J>. By.. 3 Do G. 
J, A, S. 6r»l : 33 L. J., Cli. 505 : 10 .jur! (N.S.) 665 ; 
10 1.. T. 741 ; 12 W. R. 969. 


ii. Connter KotUr. 

Construction of s. 92.] — I’he proper construc- 
tion of s. 92 of the Lauds Clauses Act, 1845, 
wJiie'h eniicts, that no party shall at any time 
be i’equiit‘«l to sell or convey to the [)romoters 
of the-undertaking a part only of any house or 
or her building or man ufactory if such party be 
willing and able to sell and convey the whole,” 
is that a landlord shall not be compelled to sell 
a part of his house, if, before the company have 
begun to put their compulsory powers in motion, 
he gives them notice to take the whole. Gai'duer 
v. Charing Crons if?/., 2 Johns. & H. 248 ; 31 
L. J., Ch. ‘181 ; 8 Jur. (N.S.) 151 ; 5 L. T. 418 ; 
10 W, li. 120. 

Form of.] — A railway company gave notice to 
B. of their intention to take a part of his pro- 
perty. The surveyors of both parties met, and it 
was verbally agreed that the company W'onkl 
take the whole of the property. I'here was no 
written notice on the part of the landowner, 
requiring the company to take the whole. The 
company proceeded to have part of the property 
valued, to j/ay the money into court, and to take 
compulsory possession of that part of the pro- 
p<irty: and thereupon B. filed a bill for an 
injunctiitn to restrain them, and to compel them 
to take the whole ; — Held, that the course which 
B. had taken was that to which he had a right, 
and that he wa.s entitled to jill the costs of the 
suit. Binney v. Jlantmermnith and City My., 9 
Jur, (n.s.) 773; 8 L. T. 161. 
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The defendants gave notice to treat in respect 
of E. Yilla. and a strip of land at the back thereof 
that formed part of the garden of W. Villa. The 
owmer gave a counter-notice requiring the defen- 
dants to take the whole of W. Villa, the defen- 
dants then abandoned their notice to treat. The 
owner contending that he %vas entitled to treat 
the notice as applicable to E. Villa without the 
strip of land at the back, proceeded ex parte by 
arbitration, and compensation was assessed in 
respect of B. Villa ; in an action to recover the 
amount awarded : — Held, that there was only 
one notice to treat and that the owner could not 
treat the notice as two notices applicable to E. 
Villa and part of W. Villa, and thei-efore that he 
was not entitle<l to recover. Thompson, v. 
ToUenliam. and Forest Gate By., 67 L. T. 416 ; 
5TJ. P.181. 

It is quite siifticieiit, if, when the company 
have proposed to take a piece of land, the lainl- 
owner has given them notice that he is able and 
willing to sell, and desires them to take the 
whole of a certain defined property ; whether or 
no he describes it inaccurately as a “manu- 
factory,” when he ought to iiave described it as a 
“ bouse,” or ,£is a “ building,” when he ought to 
have described it as a “house,” is immateriaL 
Biehards v. Swansea Improvements and Tram- 
ivays Co.. 9 Ch. D. 425 ; 38 L. T. 833 ; 26 W. R. 
764. 

In what Cases.] — A notice to treat in respect 
of a right of way does not confer on the owner a 
right to give a counter-notice requiring the com- 
pany to take the wliole of the manufactory, because 
a i-igdit of way could not he considered as part of 
the nianiifactory. Pinch in x. London and Blaolt- 
wall By.. 5 De G. M. & G. 851 ; 24 L. J., Ch. 417 
1 Jur. (N.S.) 241 ; 3 Eq. R. 433 ; 3 W. R. 125. 

A termor is entitled to the benefit of s, 92 of 
the Lands Clauses Act, 1845, although his option 
would not affect the owner of the fee. Pulling 
X. L. C. J- I). By., 3 De G. J. & S. 661 ; 33 
L. J., Ch. 505 ; lO'Jur. (N.S.) 665 ; 10 L. T. 741 ; 
12 W. R. 969. 

Time for giving.] — In 1847 the G. W. Raihvay 
Company gave notice to S. of their intention to 
take his dwelliug-house and certain cottages, all 
separated from a manirfactory carried on by S. 
only by a road, which cottages were used as. 
warehouses, and were the only warehouses used 
in connection with the manufactory. The com- 
pany not having taken active steps on the notice 
of 1847, S. sued out a mandamus to compel them, 
but did not prosecute it. The compulsory powers, 
of the act of 1847 expired, and were renewed by 
an act of 1852, under which the company again 
issued a new notice respecting the premises in 
question. The plaintiff’s solicitor afterwards- 
verbally informed the defendants’ solicitor, at a 
casual meeting, that the plaintiff wished to part 
with the whole, and not a part only, of the 
premises. The company thereafter, without 
communication with the plaintiff, procured their- 
surveyor to be appointed by two justices under- 
the Lands Clauses Act, 1845, wiio valued that 
portion which they wished to take. The com- 
piiny then paid that sum into court, and 
executed a bond under the Lands Clauses Act, 
and entered and commenced work : — Held, that 
the plaintiff w'as entitled to give the defendants, 
rnnv, by his bill, notice of his intention to part 
with the wi'iole, and not a part only, of the pre- 
I mises ; and an injunction was granted accord- 
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ingly, restraining the company from entering on 
the premises until the value should be properly 
ascertained. Spaclmmi v. G. W. UtL, 1 Jur. 
(N.s.) 790. 

Effect of, on Notice.]— Semble, where a valid 
notice has been given to take part of a house or 
manufactory, and on that a valid counter-notice 
has been given to take the whole, the notice and 
counter-notice will be treated as constituting one 
notice, for the purpose of enabling the jury to 
assess the value of the property "forming the 
subject-matter of the notice and counter-notice. 
Pineliin ■^.London mid Mackwall III/., supra. 

The effect of the counter-notice to take the 
whole does not operate to destroy, but only to 
suspend the original notice to take a part pf the 
property. Sehwi/ipe y. London and Blacliwall 
My., infra. 

Effect of Claiming given Sum. ]— A landownei', 
who, upon being served by a company with 
notice to treat for a part of his property, replied 
by claiming a given sum for the part, is not 
thereby precluded, if that sum is refused, from 
asserting his right, under s. 92 of 'the Lands 
Clauses Act, to require the company to take the 
whole. Gardaier v. Charing Cnms^My., supra. 

Assent — Expiration of Compulsory Powers.! — 

On the Both June, 1853, the L. and B. Railway 
Company gave the plaintiff notice that they 
should, under the provisions of their acts for 
widening the railway, require the messuage in 
which he resided, and such portions of the"yard 
as would be requisite for the sites of the piers, 
and for the right or easement of making and 
maintaining the widening over the intermediate 
spaces. On the 11th July following the plaintiff 
gave the railway company notice, under s. 92 of 
the Lands Clauses Act, that he was willing and 
able to sell the whole, but declined to sell a part 
of his property. On the 27th July, 1853, the 
compulsory powers of the company, which had 
been extended from 1849, expired. Negotiations 
for the settlement of the terms having failed, 
nothing more was done by either party until the 
2nd November, 1854, when the railway company 
gave the plaintiff notice that they intended to 
issue their warrant to the sheriff for summoning 
a jury to assess the price or compensation to be 
paid to the plaintiff for the whole of his property. 
On motion for an injunction to restrain the raiL 
way company from summoning a jury, from 
taking any proceedings at law against the plain- 
tiff, and from taking possession of the property : 
—Held, that as the railway company, before the 
expiration of their compulsory powers, gave 
notice to take paid, of the plaintiff’s property, 
and as the plaintiff, within the time limited, | 
gave notice to the company to take the whole of 
his property, it was not necessary that the com- 
pany should, upon the construction of the acts 
of parliament, signify their assent to take the 
wiiole before the expiration of their compulsory 
powers; and therefore a letter written on the 
9th September, 1854, wms a sufficient assent by 
the company of their disposition to treat for the 
purchase of the whole of the property. Sehioinge 
V. London and Slackwall By, ,*6 Sm. & G, 30 ; 
3 Eq. E. 536 ; 24 L. J., Gh. 405 ; 1 Jur. (N.s.) 
368; 3W. R. 360. 

Appointment of Surveyor — Contract.] — A 

notice by a railway company to treat for a part 
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of a manufactory wms met by a counter-notice 
by the owmers, requiring them to take the whole. 
The company then gave the owners notice of 
their intention to apply to the Board of Trade 
for the appointment of a surveyor to determine 
the value of the premises comprised in the notice 
to treat, and of the further lands and heredita- 
ments which the owmers could lawfully require 
and had required the company to purchase and 
take. The ow’iiers then filed a bill praying for a 
declaration that the company could not take 
a part of the manufactory W'ithout taking the 
whole; whereupon the company gave notice of 
its intention to withdraw^ from "the notice to 
treat, offering to pay the plaintiff’s costs of suit 
up to that date ; but they declined the offer, and 
insisted on an answer, which was filed. The bill 
wms then amended, and, as amended, prayed for 
a declaration, that the company was bound to 
take the wJiole manufactory .-—Held, that notice 
of its intention to apply for the appointment of 
a surveyor did not amount to a binding contract 
by them to take the property ; hence that they 
w'ere at liberty to withdraw their notice to treat" ; 
and specific performance as prayed by the 
amended bill w’as refused. Grierson v. Cheshire 
Lines Ciwmitfeo, 44 L. J., Ch. 35 ; L. H. 19 Eq. 
83 ; 31 L. T. 428 ; 23 W. E. 68. 

Compelling Proceedings to ascertain Value.]— 

A railway company gave to the plaintiffs a notice 
to treat for the purchase of a portion of a piece 
of land : and the |)laintiffs gave the company a 
counter-notice to take the wdiole. Tlie company 
paid into court the value of the portion of the 
piece of land described in its notice to treat, gave 
to the plaintiffs the usual bond for the amount, 
and went into possession of the portion. In a 
suit for a declaration that the company was 
bound to purchase the whole of the premises 
comprised in the counter-notice, and for an 
injunciion, it wms declared that the company 
was so bound, and an inquiry was directed as to« 
title, reserving further consideration. The title 
having been found to be good, but the company 
not having gone into possession of the rest of the 
premises described in the' counter-notice, or 
taken any further steps Held, that the plain- 
tiffs w^ere entitled to an order compelling the 
company forthwith to take all necessary and 
proper proceedings for the purpose of ascertain- 
ing the amount to be paid by them to the plain- 
tiffs as the value of the premises. Marson v„ 

I L. C. 4* I). 38 L. J., Ch. 371 ; L. E. 7 Eq. 

I 546 ; 20 L. T. 773. 

■ Belay of Owner.]— A, railway ■ company 

having served upon a landowner notice to treat 
for a part of his premises, he served the company 
wfith a counter-notice, requiring them to take the 
whole of his premises. The company thereupon 
withdrew their notice to treat, and the landowner 
after lying by for three months, withdrew' his 
counter-notice, and applied for a mandamus to 
compel the company to take the part according 
to their original notice : — Held, that he had lain 
by for an unreasonable time, and that the writ 
must be refused- Quiche, Mx paiic, 12 L. T. 
580 ; 13 W. E. 924. 

Notice before summoning Jury.] — After a 
notice to take part of a manufactory, and a 
counter-notice under s. 92, it is not necessary 
that there should be a formal notice by the com- 
pany, under s. 18, before summoning a jury 
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niuler s. 23 ; hut, under s. 21, the company-must | 
jrive a reasonable opportunity to the landowner 
to ajiree with them before causing a jury to be 
summoned, i^rkuvnge Y. Lirndjirii awl 
lliL. 3 Sin. fc G. 30 ; H Etp R. 536; 24 L. J., Oh. 
4(t5 ; 1 Juv. (]N.S.) 368 ; 3 W. R. 260. 

Held, also, that the opportunity offered by a 
subsequent proposal to treat for the purchase of 
the whole was such a reasonable notice as justi- 
ffed the company giTing a notice of summoning 
a jury. Ih. 

Semble, that the term of twpty-one ^ <lays i 
mentioned in s, 21, and included in the original | 
notice, does not apply to the case of a notice, 
given umler s. 92, to take the whole of the 
property. Ih. 


jury to assess the value of the whole manu- 
'factory Held, that by the owners having given 
their comitcr-not ice to the company to take the 
whole manufactory, an equity was created in 
favour of the company’s right to give their last 
notice. Pinvlun v. London, and Blaoltwall 
5 De G. M. & G. 851 ; 24 L. J., Ch. 417 ; 1 Jur. 
(N.s.) 241 ; 3 Eq. R. 433 ; 3 W. E. 125. 


Entry — Amount of Beposit.l — The plaintiff 
,vas the lessee of two semi-detached villas under 


■one continuous roof. The party wall between 
tliem was only carried up to the ceilings of the 
bedrooms, so "that the sjtace between those ceil- 
ings and the iTKif formed one continuous space, 
tliVotigli which a person miglit creep fi'om one 
end ot the roof to the other, but with this excep- 
tion, there was no internal communication 
between the two villas, 'riie party wall was so 
ineffetMive that if one of the villas was to be 
pulh‘d down, the other villa would become 
iiniiihabitalde. Each villa had its own distirict 
giiiMleu. A railway company, under the Jainds 
(Tanses Act, 1845, gmve notice to treat for a strip 
of the garden of one of tlie villas, and received a 
counter tiotice requiring them to take the two 
villi w. The company deposited only the assessed 
value of the strip of garden comprised in their 
nctriee to treat. The plaintiff tiled a bill to com- 
pel the eouq)any to take the two villas, and 
ihereu})on tliey agreed to take the whole of one 
of tiio villas: — Held, that the compaiiy was 
right in prttceeding on their own notice, and not 
depMsiting the value of the two villas, as tlie 
counter-notice was not good, and that tiic bill 
inu>t })e dismissed with costs. Ilarvic v. Sonfh 
Boron Bij.. 32 I.. T. 1 ; 23 W. R. 202. 


Bad Counter Notice — Acceptance hy Company's 
Solicitor — Authority to hind Company.] — A 

railway company served the plaintiff with notice 
I to treat for the purchase of certain property, 

I and the plaintiff served the company with a 
counter-no tiee requiring them to take certain 
other property as well as that comprised in the 
notice to treat. The solicitors of the company 
wrote accepting the counter-notice, but the com- 
pany afterwards insisted on their right to take 
onh" the |jroperty compiised in the notice to 
treat. It having been found as a fact that the 
projjerties were separate and distinct, and that 
therefore the counter-notice was bad : — Held, 
that tlie accei)tance of the bad counter-notice by 
the solicitors could not bind the company to take 
land w'liich. they were not otherwise compellable 
to take. Troadicoll v. L. S. II . Bnj.., 54 L. J., 
i Ch. 565 ; 51 L. T. 81)4 ; 33 W. R. 272. 


I Abandonment of Notice.]— A company on 
I receiving a counter-iiotice to take the whole of 
i certain premises cannot be deprived of their 
; riglit to abandon tlieir notice to treat. Morrison 
; V." O. E. By., 53 L. T. 384. S. P., Grierson v. 
i Ghrshlre Lines Committee, 44 L. J., Ch. 35 ; 
!L. R. U) Eq. 83; 31 L. T. 428 ; 23 W. R. 68. 

I King V, Wyeomhe By., 28 Beav. 104 ; 29 L. J., 

; Ch. 462 ; 6 Jur. (N.S.) 239 ; 2 L. T. 107. 


e. Lands Omitted by Mistake (s. 124). 


Bight of Company to Assess Value of whole.] 
— A railway company, having obtained an act 
of parliament authorising them to widen their 
line of railway, gave notice, in July, 1853, to the 
ph jprietors of a manufactory which lay at each 
siflcofthe railway (passing througli on arches) 
of their intention to widen the railway by means 
of beams not resting in any ni;inncr upon the 
land belonging to the manufactory, and tiiat 
tlicy were willing to treat for the purchase of 
tlie riglit or easement fa .stratum of air over the 
land lie longing to the manufactory). That 
notice wa.s given only tliree days before the 
expiraliou of the com}ailsory power.s. Imrnc- 
nliately upon tlie receipt of that notice the owners 
gave a, conn tei-not ice, under s. 92 of the Lands 
Clauses Act, requiring the company to purchase 
the whole mtinufaetory. Notiung was done on 
these notices until May, 1854, when the company 
gave the owners notice of their in ten ti on to sum- 
mon a jury to asscs.s the amount to be paid for 
the casement. Thereupon the lumlowner.s filed 
their bill for an injunction, which was granted, 
restraining the company from proceeding on 
their notice unless and until the company would 
purchasi' the nnirnifactory, the plaintiffs under- 
taking to sell and make" a gooil title thereto. 
The company then abandonecl their first notice, 
and gave notice of their Intention to summon a 


! What is “Mistake.”] — A corporation was 
empowered by s])ecial acts, which embodied the 
Lands Clauses Act, to construct w'aterworks 
and to take certain lands belonging to A. and 
i I)., the bouTidaiy between which was improperly 
described in their plans and books of reference. 
In consideration of B.’s withdrawing his opposi- 
tion to its bill in committee, they agreed to 
settle the value of the land required from, and 
the compensation due to him, by arbitration 
i under the above act, and to fix the exact quan- 
tity of land within six mouths after the passing 
of the bill. In the proceedings under the refer- 
ence to arbitration, the mistake of the boundary 
was })ointC(l out : but the award fixed a value, 
in terms only, for tlie land within the boundary 
so inaccurately delineateil, and the corporation 
took that land accordingly, leaving between it 
and the true boundary line a narrow strip of 
land belonging to B., but which the corporation 
had agreed to purchase from A. as part of his 
land, and for which they paid a sum of money 
to A., and of which they took possession as part 
of the land purchased from A. B, recovered 
the strip of lan<l afterwards from the corporation 
in ejectment, and a rule for a new trial was 
refused. The corporation thereupon proceeded, 
within six months from such refusal, to make 
themselves legal owners of the strip of land in 
liuestion under the compulsory powers given in 
case of mistake by s. 124 of the Lands Clauses 
Act, 1845. B. filed a bill for an. injunction to 
restrain them from so doings which, upon motion, 
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was refused with costs Held, that the circum- ; 
stances amounted to mistahe within the meaning 
of s. 124. Held, also, that that section applied 
to land altogether omitted to be purchased, by 
mistake, as wmll as to an outstanding interest 
therein so omitted to be purchased. " Hyde v. 
3Ia7ieliester CorymratmiylQ 

A raihvay company in 1856 took possession of 
a meadowy a large part of wdiich belonged to one 
owmer, and a small part to another who did. not 
know^ the position or the exact extent of his 
land. The company, in 1859, took a conveyance 
of the large part, on w'hich conveyance the 
extent of the small part w’-as stated. * The com- 
pany did not pay for the small part, and the 
owmer, in 1868, brought an ejectment against 
the company, obtained judgment, and w^as put 
into possession. His possession wais disturbed 
by the company, and he filed a bill to restrain 
them. The company oifered to pa,v the value of 
the land as in 1856, and interest thereon, w4iich 
the landowmer refused. The company then pro- 
duced a notice to treat, given in 1856, and gave 
notice of their intention to proceed under 'that 
notice. The landowner filed a second bill to 
restrain them : — Held, that under the circum- 
stances there had been no mistake or inadvert- 
ence so as to bring the case under the Lands 
Clauses Act, s. 124. Strettori v. Great Western 
mid Brentford Ily., 40 Ij. J., Cli. 50 ; L. R. 5 
Ch. 751 ; 23 L. T.379 ; 18 W. li. 1078, 

A raihvay company, requiring possession of 
land which wars subject to an equitable mortgage 
by deposit, proceeded to pay into court the 
amount of a valuation, and to enter into the 
u^ual bonds W’ith the landowner and the equit- 
able mortgagees. It afterw'ards assessed the 
purchase-money and compensation before a jury, 
as between themselves and the landowmer, wdth- 
out giving notice to the mortgagees, w'ho, how’- 
ever, were aw'-are of, though they took no part 
in, the inquiry. The amount fixed by the jury 
was not enough to pay the mortgagees their 
debt, and was, moreover, less than the sum paid 
into court by the company. The mortgagees 
then filed a bill against the company and the 
landowmer : — Held, that tlie company wars not, 
under the circumstances, entitled to proceed 
under the Lands Clauses Act, s. 124, w’hich 
provides for the purchase of interests, omitted 
to be purchased by mistake or inadvertence. 
Ma/rtln v. X. C. S' B. By., 35 L. J., Ch. 795 ; 
L. R. 1 Ch. 501 ; 12 Jur. (N.s.) 775 ; 14 L. T. 814 ; 
14 W. R. 880. 

Effect of s. 124.] — Semble, that the true effect 
of s. 124 of the Lands Clauses Act, 1845, is not to 
prevent a claimant from bringing ejectment to 
establish his title, but merely to authorise the 
court to stay execution upon the judgment, when 
obtained. Salisbury (^Barquis) v, G. JV. Bi/., 5 
C. B. (N.S.) 174 ; 28 L. J., C, P. 40 ; 5 Jur. (N.s.) 
70 ; 7 W. R. 75. 

A railway compan}^ in July, 1858, entered 
upon lands of which the mortgagor had been in 
possession ; and although the purchase-money 
w'as not paid to him, the parties were treating 
for arrangement, and the entry w^as wdth the 
knowdedge and consent of the mortgagor. A 
mortgagee in fee of those lands subsequently 
gave notice of his interest, but the mortgage was 
not know’’n by the company to exist until his 
. attorney, having discovered the entry by the 
company, sent a letter in August, 1859, to their 
attorney, asserting his rights. A correspondence 


ensued, in wdiich the mortgagee gave no informa- 
tion of his title, and the company did not 
dispute his title, but . asked for a short delay 
wdiile their legal advisers w^ere absent from 
London. In October the mortgagee brought 
ejectment : — Held, that ejectment could not be 
maintained, inasmuch as the title not being in 
dispute, s. 124, gave the company a right of 
possession for six months after notice of his 
claim. Jolly WimMedon and Borltinq By.., 
1 B. k S. 807 ; 31 L. J., Q. B. 95 ; 8 Jiii*; (N.s.) 
1037 ; 5 L. T. 615 ; 10 W. R. 253— Ex. Ch. 

Omission — Intermediate Lessees.]— The Raii- 
w’ays Clauses Act, 1845, s. 7, providing - a mode 
of correcting “ an}’’ omission, misstatement or 
erroneous description of any lands described on 
the plans or books of reference,” is intended to 
meet the case of any omission of land in the 
plan, or of description of any owner of it in the 
book of reference, or the omission of the number, 
or the misstatement of the acreage, or a mistake 
in the names of the owners, &c., as from an error 
in copying or the like ; but tlie section was not 
intended to apply to the case of the names of 
intermediate lessees for a long term being 
entirely omitted from the book of reference. 
Kemj) V. \Ve.J End and Crystal Palace By., 
1 Kav ck J. 681 ; 1 Jur. (N.S.) 1012 : 3 W. R. 
607. 

Costs.] — ‘‘Full costs and expenses” of any 
proceedings at law' or in equity, mentioned in 
s. 126 of the Lands Clauses Act, wdiich the pro- 
moters arc to pay in respect of any litigation 
for taking the lands therein mentioned, mean 
costs as betw^een attorney and client. Jlydr v. 
Manehoster Coi'poratlon, 12 C. B, 475, 


f. By Companies with. Conflicting: 

Powers. 

Rights arising.] — A raihvay company having 
acquired a legal right to and possession of land, 
and constructed their I'ailw'ay over the same, under 
the provisions of their act, another railway com- 
pany, to wdiom the legislature had given pow'er 
to purchase the same land for the purposes of 
their undertaking, w'as restrained by injunction 
from exercising such power pending the trial of 
the legal question of the effect of such conflict- 
ing pow'ers. Manche.ster, Sheffield, and IJneoln- 
shire By. v. G. N. By., 9 Hare, 284. 

A raihvay company had power to make and 
maintain the railw'ay and wmrks on the line and 
upon the lands delineated in the parliamentary 
plan, and described in the books of reference, 
and to enter upon, take, and use the said lands, 
or such of them as should be necessary for that 
purpose, but they w'ere not to enter upon, take, 
or use any of the land or property of a certain 
pre-existing railway company, or hi any manner 
to alter, vary, or interfere w'ith that raihvay, or 
any of the wmrks appertaining thereto, save only 
for the purpose of effecting the junction thereby 
authorised, in manner in the said act authorised, 
and not otherwise, one of the clauses of the act 
giving certain powders to the company for effecting 
a junction with the pre-existing raihvay : — Held, 
that there being iiothing to shew^ that it wms 
absolutely necessary for the company to take, as 
owTier, certain lands wrhich the line of the pre- 
existing railw'ay actually passed, in order to effect 
the junction, it had no power to do so, but there 
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was a right to enter upon such land by way of 
casement for the purpose of ejecting the junction. 
Oxford. WorceshT., and, Woherliampton My. v. 
South StaJfordMre 1 Drew. 255 ; 1 W. B. 
75. 

The defendants, a railway company, were by 
their act restrained from interfering with the 
plaintiffs, and other railway companies previously 
establishes!, except as to' the compulsory pur- 
chase of lands within certain limits. The plain- 
tiffs had power, by their act, to take some lands | 
compulsorily and others by consent. The defen- 
dants had power to take" certain lands, part of 
which had been purchased by piaintife’ consent 
subsc(iueutly to the defendantsVact :----Held, that 
the plaintitfs, liaving ocen|)ied the ground before 
the defendants, were entitled to hold so much of 
It as was not actually wanted for the formation 
of the defendants' railway, and an in junction was 
granted. Lanraafcr and Carliaie My. v. Mary- 
port and (\trlhU‘ My.. 4- Bailw. Cas. 504. 

If is not com[ietcnt to a later railway company, 
in the absenc.e of a power for that purpose given 
in express terms by tlieir special act, to require 
<*ompulsorily the soil and freehold in lands 
alrt^ady vested in, and actually used by.au earlier 
railway eompiniy for the piuqiosesof their under- 
taking. although the land lies within the limits 
of deviation sliewii by the parliamentary plans 
■of the later ouinpany, and the siiecial act confers 
upon them the general power to enter and take 
siu’h of the lands delineated upon the plans as 
may be requiretl for the purposes of their railway. 
iJifhUn and Droyheda My. v. JVaran and Kinyr- 
court My,^ Ir. li. 5 Plq. 

The Wi:»rds in the Bailways (Tauses Act, 
s. lit — “ unless otherwise provided in tlie sjtecial 
act '■ — are not satisfied by any tiling less tlian an 
express and <}etinite |)rovision in the special act 
jiiithoi’ising tlie (nirapulsory jinrchase of land 
already vested in. and actually used by. another 
raihv.iy conqiany for the tJUiqiosesof tlieir under- 
taking. Ih. 

The words in the Bailways (Tauses Act, 1853, 
s. lo — the ]}Urposes of tlie junction” — are 
not be confined to the actual union of the 
lines, blit incUitie the formation of all works 
necessary for effecting the junction. Ih. 

WTiere boMi the plaintiff’ and defendant com- 
fianies had paiTianientary powers to take the 
same land, and eacli had given notice to treat, 
without more, but the landowner had not come 
to an agreement with either company, nor had 
any other step required by the Lands (Jlauses 
Act, I ST.*), been taken : — Hehl, that assuming par- 
liaiaent to have given a preference to the plain- 
tiff’ company, the court wouk! not. after the 
plaintiff company’s potvers hatl expired, restrain 
the defendant coinpaiiy by interlocutory injunc- 
tion from entering ami commencing works on the 
land. Mrhitol and Xorth Sonter,s-rt Mi/, v. 
Soinrr.set and Dornet My.. 22 W. K. (Jill— j..'jj. 

Held, also, that the plaintiff company, in taking 
[iossession without an agreement, and without 
faking the steps reepiired by the Lands Clauses 
Act, 1845, were traiispassers ; and that their act 
of parTiament did not apply till they had got a 
title. Ih, 

The South TVales Company having jiowcr to 
take* and purchase lam Is, and to construct a 
railway according to tlie plans and books of 
re'ft'i’cnee <leposited, gave notice to the Llanelly 
Railway and Dock Company that the South Wales 
(knnpany requireil to purchase a small piece of 
laml on part of wdiich the Llanelly Railway 


was actually constructed, such piece of land 
being set out in the plans and books of reference 
as part of the proposed line of the South Wales 
Railway, but they afterwards refused to issue 
their warrant to the sheriff to assess the amount 
of jnirchase - money on the ground that the 
Llanelly Railway and Dock Company hnd no 
power inuler their act to sell any portion of land 
on wdilch their railway was constructed : — Held, 
that as there was no express clause in any special 
or general act of parliament which authorised 
either the Llanelly Railway and Dock Company 
to sell any part of their actual line of railway, 
or the South Wales Company to purchase it, the 
authority was not to be implied from the general 
power given to the t8outh Wales Company to 
make their line, and to purchase lands according 
to their dei)Ositcd ]dans and books of refeience. 
Meg. V. South WaloH My., 14 Q. B. ‘J02 : G Bailw. 
CaL 489 ; 19 L. J., Q. B, 272 : 14 Jiir. 828. 


g. Intersected Lands. 

What are.] — The word “ such ” in s. 94 is not 
confined to ” lands not being situate in a town,” 
as described in s. 93, but apiilies to the words in 
the general heading, “small iiortions of intersected 
lands.” Ma, stern Counties My. v. Marrkiye, 9 
H. L. Cas. 32 ; 31 L. J., Ex. 73 ; 7 Jur. (N.S.) 
53 : 3 L. T. 60 ; 8 W. R. 748. 

A railway company, in making their line, cut 
off a small |)ortion of the land of A., not situate 
in a town, and he required them to make a com- 
munication between the severed parts : — Held, 
that the o{)eration of s. 94 was not confineT to 
lands not situate in a town, or not built upon, 
i>ut a}q)lied also to land situate in a town, and 
that therefore the company could compel A. to 
sell the severed jiarts of his land, and was not 
bound to make the communication required. I h. 

“Town.”] — Where premises were within the 
municipal boundaries of a town, but not sur- 
rounded by houses Held, that they were notin 
a town \^'ithin the meaning of s. 93. Falliner v. 
Somerset and Dorset Ily., 42 L. J,, Ch. 851 ; L. R. 
16 Eq. 458. 

Tunnel.] — A piece of lanil two and a half acres 
in extent, with a small cottage built upon it, was 
occupied by a market gardener and used for the 
purposes of trade ; a company ran its tunnel 
under the house, and so that the line of the 
tunnel severed a portion of the land from the 
rest : — Held, that the owner of the land was 
not entitled, under the Lands Glauses Act, 
1845, s. 92, to compel the company to take the 
whole of the land, but that he was entitled to 
compel it to take the whole cottage, with so 
much of the land as was used for ornament or 
otherwise in immediate coiinectioii with the 
' cottage, and also the severed portion of the land, 
notwithstanding that the tunnel did not interfere 
with access. Falliner v. Somerset and Dorset 
Mo/., 42 L. J., Ch. 851 ; L. R. 16 Eq. 458. 


h. Charity Lands. 

Where a railway company under its compulsory 
powers had taken a certain house belonging to a 
city ward : — Declared, on adjourned summons, 
that neither the consent of the charity commis- 
sioners nor of the lords of the treasury was 
necessary, and that it was not necessary for the 
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sale to be completed under the provisions of the 
Lands Clauses Acts, 18d5, 18f>0, and 1869» Finnis 
to Forhe,^^ Finnis, Fx 24 Oh. L. 587 ; 48 

L. T. 813 ; 32 W. R. 55. 

AVhere a railway company under its com- 
pulsory powers took a certain house belonging to 
a charity school Held, that being supported by 
voluntary contributions the school came within 
the exemptions of s. 62 of the Charitable Trusts 
Act, 1853, and s. 48 of the act of 1855 ; that the 
consent of the charity commissioners was not 
necessary, and that it was not necessary that the 
sale should be completed under the provisions of 
the Lands Clauses Acts, 1845, 1860, and 1869. 
Fin7m to Forhes, Toioer Ward Sehools Trustees, 
Fx parte, 24 Oh. B. 591 ; 48 L. T. 814 ; 32 W. R. 


Payment of Purchase Money to Persons 
absolutely entitled.]— post, col. 1406. 


i. Lands belonging: to Lunatics. | 

Lunatic not so found — Real or Personal Repre- 
sentatives.] — Sect. 7 of the Lands Glauses Act, 
1845, does not authorise a i)erson of unsound 
mind to sell land to a company or public body 
who have statutory power to take it ; the section 
only authorises the committee of a lunatic to sell. 
A public body having given notice under their 
statutory powers to take land belonging to a lady 
of unsound mind not so found, the value of the 
land was ascertained by two surveyors, one 
£Lp pointed by an nncle of the lady, who purported 
to act on her behalf, and the other by the public 
body ; the sum thus ascertained was paid into 
•court, and the public body took possession of the 
land. The lady afterwards died intestate, being 
still of unsound mind, and her heir-at-law peti- 
tioned for payment of the money to him : — Held, 
that the land had never been converted into 
personalty, and that the heir was entitled to the 
money. Flamanh, Ex parte (1 Sim. (n.s.) 260), 
dissented from. Tnqwell, In re, 53 L. J., Ch. 
1006 ; 27 Ch. D. 309 ; 51 L. T. 83 ; 33 W. Li. 
132. 

Money paid into court by a railway company, 
for land taken under the Lands Clauses Act, 
from a person wdio was in a state of mental 
imbecility, and who continued in that state until 
his death, but was not the subject of a commis- 
sion of lunacy, ordered, after his death, not to 
be reinvested in or considered as land, but to be 
paid to his executors. Flamanh, Fx parte, 
Fast Llneolnshlre liy., In re, 1 Sim. (n.s.) 260. 

Investment of Money.] — The purchase-money 
of a lunatic's land taken by a public body under 
the Lands Clauses Act, 1845, s. 69, was, under 
the circumstances, ordered to be invested in 
guaranteed railway stock ; but the name of the 
|.)ublic body was directed to be omitted from the 
title of the account, an investment of this nature 
being treated as equivalent to a reinvestment in 
land. Fuildiigliani, In re, 2 Ch. B. 690 — C. A. 

Release of Rent-Charge — Annuity.] — Lands 
which w^ere subject to a, rent-charge in favour of 
.a lunatic during his life wmre taken by a corpora- 
tion acting under the Lands Clauses Act. The 
•court authorised the committee of the lunatic to 
release the lainls from the rent-charge upon the 
corporation purchasing in the name of the lunatic 
.a government annuity of the same yearly amount 


for his life. Frewer, In re, 1 Ch. B. 409 ; 34 
L. T. 466 ; 24 W. B. 46.5—0. A. 

Payment to Credit of Lnnatic.] — Land be- 
longing to a lunatic having been purchased by a 
railway company under the powers of its act, an 
order was made for payment of the purchase- 
money to the credit of the lunacy, and for its 
investment to the joint account of the lunatic 
and the company, without its being first paid 
into court, under the Lands Clauses Act, 1845, 
s. 69. m.nes, In re, 1 Ch. B. 28 ; 34 L. T. 46 ; 
24 W. B. 98— G. A. 

The application for such an order must not 
be made in the Lunacy only, but also in the 
Chancery Bivision. Ih. 

Appointment of R ew Committee— Payment 

of Bividends.] — The dividends arising from a 
sum of stock in court, to the credit of H. B. R., a 
lunatic, ex parte the Metropolitan Board, w^hich 
represented the purchase-money of land belong- 
ing to the lunatic taken by the board under the 
Lands Clauses Act, 1845, were ordered to be paid 
to the joint committees of the estate of the 
lunatic. Upon the death of one of the joint 
committees the survivor was appointed sole com- 
mittee, but the master declined to order the 
dividends to be paid to him, and a petition 
intituled in Lunacy and in the Chancery Bivision 
was presented for that purpose : — Held, that the 
dividends ought to he ti’aiisferred to the lunacy 
I and paid to the committee, and that upon the 
appointment of a new" committee the order 
appointing him ought to direct payment to him 
of the dividends, and that the Metropolitan 
Board need not be served with the application, 
and that the board ought to pay the costs of the 
petition. Ihfder, In re, 57 L. L, Oh. 459 ; 37 
Ch. B. 595 ; 58 L. T. 783 -C. A. 

4. Time for Pue, chase. 

Where no Time Specified.] — When a special 
act contained no clause limiting the time for 
purchase of land for the accommodation wvorks 
of a railway company ; — Held, that the period 
of three years, specified in s. 123 of the Lands 
Clauses Act, applied. Seynmir v. L. 8. W. Baj,, 
5 Jur. (N.S.) 753. 

Where an act of parliament creates a company 
for the execution of certain works, but does not 
specify any time for their completion, no limita- 
tion of time w'ill be presumed, and the works may 
be completed at any period. Thielmesse v. Lan- 
caster Caiml Co., 4 M. & W. 472 ; 8 L. J., Ex. 49. 

The powers for the compulsory purchase and 
taking of lands referred to in s. 123 of the 
Lands Clauses Act are pow'ers given to the 
several promoters of the several special acts in 
which that act might be incorporated, and not 
several powmrs given to the promoters of each 
special act. Sparrow v. Oxford, Worcester, and 
Wol cerium pt on lly., 9 Hare, 436. And see 8. C., 
2 Be G. M. k G. 94 ; 21 L, J., Ch. 731 ; 16 Jur. 
703.. 

Sect. 123 of the Lands Clauses Act refers to 
the powers given by the act for the purchase 
and taking of land, and not to the powers 
thereby given for carrying into effect a purchase 
already made. I Ik 

Cambridge Commissioners.] — The commis- 
sioners appointed under the local acts of par- 
liament for improving the town of Cambridge 
have, upon the true construction of those acts. 


lii 
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a continuing right to exercise from time to time 
the power therehy vested in them, of taking 
property for the {utrposes of the acts, and of 
referring the assessment of the price to a jury, 
so long as may he required for carrying into full 
effect the ])iirposes contemplated by the acts. 
Salman v. liandaU^ MyL i C. 439. 

Extension of Time by subsequent Acts.]— -By 
a local act of 1863, a board of. health was 
authorised to construct waterworks, and pur- 
chase and establish markets, and to exercise 
compulsory powers for the purchase of land for I 
tin )se purposes. These compulsory powers expired 
on the IBth of July, 1870, and on the 1st of 
August, 1870, a second act was passed to extend 
the" time for the eompulsoiy purchase of lands 
and completion of tlie waterworks, and to 
authorise the hoard to construct gaswmrks, and 
for other purposes, not including the establishing 
of markets. On motion by the owner of property 
requir(‘d for establishing a market to restrain 
the hoard from compulsorily taking the property 
uuflera notice to treat served on luni in December, 
lS7n, on the ground that the }>owers of the first 
atU had ceased to exist and could not be extended, 
and that the second act must lie read as creating 
mwv powers f*.»r the piii'posos of tlie second act 
only : — Held, that the powers were cxteiuled as 
well as the time for their exta'oise, and that tlie 
notice to treat was effectual. JU^ntleij v, llofher- 
ham Loral Board, 4ti L. .1., ( 'h. -84 ; 4 (Jh. IJ. 588. 

A railway eonqiany, incoiporated by au act 
of parliaiaout wliicli parsed on the 29th July, 
1864. limiting the liine for tlie exercise of the 
compulsory powers to three yoais, and the time 
for tluj completion of the railway to tive years, 
served a notice to treat for lands belonging to 
the plaintitf company on the 2Lst A}»ril. 1866. 
Ity an act of parliament of the 26th July, 1869 
(against which the plaintitf ctnnjjaiiy jtctitioned), 
tlie railway crmipaiiy was Jved. and its 
undertaking was amalgamated with that of the 
defendant company, and by the same act the 
time for com {>lc ting the works tvas extended for 
tliri.’C years : but the period within which the 
conijjuLsfuy powers given by tlie first act were 
to be exercised "was not extended. On the 18th 
August, 1871, the defendant company took 
jHjsscssioii of the lands, whereupon the larid- 
mviiers tiled a bill to restrain them from con- 
tinuing in ])ossession : — Held, that the time for 
coinpletion of the works having been extended 
by t)ie act of 1869 (of which the plaintiff corn- 
])any had notice to the 29th July, 1872), the 
notice to treat was not invalidated by lapse of 
time. Yiifahffrra Inni Co. v. Xrath and JJrrean 
Bu.. 43 L. J.^ Ch. 476 ; L. B. 17 Eq. 142 ; 29 
I.. T. 6.62 : 22 W. E. 149. 

The time within which a railway company 
wer«> autliorised to take lands expired on the 4th 
of August, 1848. Long before this period they 
gave notice to a landowner to treat, and after- 
wards delivered to the plaintiff, to whom the 
lands had been in the meantime devised, a bond, 
uikI juiid the estimated value of the lands eom- 
pi'ised in the iK'dice into the bank under the 
Lands (Jlaiises Act, LS45, s. 85. Under an 
amendment act, the powers of which extended 
beyond 1848, the eomjiany were authorised to 
take the laud Inelmled in the notice ; and on 
August Jrd, 1848, they gave a notice to the 
plaintiff that, in pursuance of the powers of 
both those acts, they intended to take the 
lands. After the 4th of August, 1848, but 


without taking any further steps under the 
acts, the company entered upon the land. ^ On 
a motion for an injunction, the court declined 
to interfere, on the ground that, although the 
company might not be then entitled to take 
possession under their compulsory powers, they 
were able, by some proceedings under the second 
act, to obtain the land; and the motion was 
ordered to stand over, with liberty to the plaintiff 
to bring an action. WillUm,^ v. Sinitdi Wales Ily.. 

I 3 De (f. & Sm. 354 ; 13 Jur. 443. 

A railway company were empowered to take 
lands, and to deviate to the extent of 100 yards 
from the line laid down in their map, provided 
such deviation was made before the 4th of 
July, 1838. In Jaimary, 1837, a deviation in 
the line, within the prescribed limits, was made. 
A subsequent act, passed in May, 1837, enacted 
that the time by the first act limited for the 
conqiiilsorv purchase of lands should be enlarged 
for the tenn of one year, but providing that no 
deviation from the liiie laid down should be 
made after the expiration of the period by the 
first act limited. The railway company, sub- 
sequently 1 o the 4ih of July, 1838. gave notice 
to cei’tain owners of lands on the line to which 
they had deviated in January, 1837, of their 
intention to take the lands under the powers 
given l)y the acts. On a motion for an iiijtiric- 
tiori to "restrain the railway comiiaiiy from so 
j.roceeding to obtain |)ossession, on the ground 
that the company, having allowed the time 
limited by the tirst act to ex|)ire, had no power 
to take tlie lands by the compulsory process : — 
Held, tliat the eoni|)any having, previously to 
the ex})iration of the time limited by the first 
act, and prc^'iotisl}' also to the passing of the 
second act, deviated within the authorised limits 
from the line laid down in the map, the second 
act must be coristnied to give them an enlarged 
period of one .year in which to exercise the power 
of taking the* land in the line to which they had 
so deviated. JJan. Hirer Merk/at/km Co. v. North 
Midland By., 1 Bailw. Cas. 135. 

Agreement to purchase Lands.] — An agree- 
ment between a railway cornpaii}'' and landowner 
provided that in ease the company should require 
additional land for the purpose of their railway 
and works, tlie.y should pay for it at the rate of 
200Z. per acre, without further payment in respect 
of severance or other damages: — Held, that the 
conq.any was thereby authorised to take land for 
the purpose of diverting a footway within the 
time for completing their works, which had not 
expired although the time for compulsory taking 
of land had expired. Banqeley v. Midland By., 
37 L. J., Ch. 313 ; L. B. 3'Ch* 306 ; IS L.T. 69 ; . 
16 W. B. 547. 

A landowner agreed with a railway company 
to sell them ten acres of land and one acre foi- a 
station, at a certain price, and that if the com- ' 
pany should require more land for the station, or 
for any purpose, they should pay for the same at 
the rate of lOOL per acre, and the agreement w'as 
to be supplemental to the Lands Clauses Act. 
The ten acres were paid for and conveyed. 
Before the compulsory powers of the company 
had expired they gave (apparently by mistake) 
notice to treat for three acres more, and before 
the time for completion expired they took posses- 
sion of these three acres, alleging that they 
required the land. They also took possession of 
.some small pieces of land which were covered by 
earth slipped from the railway : — Held, thaC 
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under the agreement, the company had power, 
until the expiration of the time limited for the 
completion of the railway, to take such land as 
they required for the purpose of a station "or for 
slips of earth at lOOZ. an acre. Kemp v. /.V. E. My., 
41 L. J., Ch. 404 : L. B. 7 Oh.36t; 26 L.T..llb ; 
20 W. E. 806. 

Companies having compulsory powers of pur- 
chase cannot contract to purchase lands and 
insist on a custom to defer completion to the 
extreme period of time allowed for taking lands 
and for completing the works. No such custom 
exists, and they are bound to complete their 
contract within a reasonable time. Maher v. 
Metropolitan My., 31 Beav. 504 : 32 L. J., Ch. 7 ; 

9 Jur. (N.S.) 61 ■; 7 L. T. 494 ; 11 W. R. 18. 

Possession taken — Notice to Treat.]— A rail- 
way company in 1856 took possession of a meadow, 
a large part of which belonged to one owner, and 
a small part to another who did not know the 
position or the exact extent of his land. The 
company, in 1859, took a conveyance of the large 
part, on which conveyance the extent of the small 
part was stated. The company did not pay for 
the small part, and the owner, in 1868, brought 
an ejectment against the company, obtained 
judgment, and was put into possession. His 
possession was disturbed by the company, and 
he filed a bill to restrain them. The coin])any 
offered to pay the value of the land, as in 1856, 
and interest thereon, which the landowner refused. 
The company then produced a notice to treat, 
given in 1856, and gave notice of their intention 
to proceed under that notice. The landowner 
filed a second bill to restrain tliem : — Held, that 
under the circumstances tlie company was not 
entitled to proceed under the notice to treat. 
Stretton v. Great Western and Brentford My.. 
L. R. 5 Ch. 751 ; 23 L. T. 379 ; 18 W. R. 1078. 

Compulsory Powers shortly Expiring —Notice | 
to Treat given within Time limited. ] — A railway 
company served a landowner with notice to treat 
for part of his property before the period of three 
years limited for the exercise of its compulsory 
powers had expired. The landowner served a 
counter-notice requiring the com[)any to take the 
whole property, and nothing further was done 
towards ascertaining the com})ensation. Thirteen 
days before the expiration of the period of live 
years allowed for the completion of the works, 
the company entered upon the land under s. 85 
of the Lands Clauses Act, having previously 
made a deposit and given a bond as required by 
that section. After the five years had expired 
without the railway having been made on the 
land, the landowner brought his action for an 
injiinction to restrain the company from exe- 
cuting works on the land and from continuing 
in possession of it : — Held, that whether the rail- 
way could or could not have been completed 
within the thirteen days, the entry of the 
company under s. 85 was lawful, and that they 
were entitled to retain possession, and that the 
compensation must be assessed under s. 68 of the 
Lands Clauses Act ; that the company could not 
be restrained by injunction, but were entitled to 
remain and complete the railway after the expira- 
tion of the five years. Loonemoore v. Tirerton and 
Worth JJei'on My., 53 L. J., Ch. S12 : 9 App. Cas. 
480 ; 50 L. T. 637 ; 32 W. R. 929— H. I.. (E.) 

Xiy an act of parliament, with which the 
Lands Clauses Act was incorporated, it was 
enacted that the power of taking land compul- 


sorily for the purpose of making a certain railway 
should not be exercised after the expiration of 
three years from the period of the passing of the 
act. The company gave notice to a landowner 
of their intention to take a part of his land ; but 
took no other step until three days before the 
expiration of their -compulsory powers, when 
they delivered a bond, and proceeded to take 
possession under s. 85 of the Lands Clauses Act. 
The landowner thereupon filed his bill, praying an 
injunction to resti’ain the company from proceed- 
ing further with the purchase, on the ground that 
their compulsory powers had ceased. The vice- 
chancellor directed the interim injunction, but 
directed a case for the opinion of the Court of 
Exchequer. Kinnersly t. Worth Staffordshire 
My., 6 Railw. Cas. 662. 

A railway company having given notice of 
their intention to purchase lands for the under- 
taking, deposited the purchase-money and 
delivered the bond (according to the provisions 
of s. 85 of the Lands Clauses Act) before the 
expiration of the period prescribed for the 
exercise of their compulsory powers, neither 
their power to purchase the land, nor their 
power to enter, is gone by the subsequent 
expiration of that period. Spar to to v. Oxford, 
Worcester and Wohnndiampton My., 9 Hare, 
436. And see S. C., 2 De G. M. & G. 94 ; 21 
L. J., Ch. 731 ; 16 Jiir. 703. 

On an application for a mandamus against a 
railway company by a landowner over whose 
land the line was authorised to be made, but to 
whom no notice had been given by the company 
requiring his land to complete the line, and to 
|)urchase the necessary land for that ])iir|:)Ose : — 
Held, that it was no answer to the rule, that the 
prescribed period for the compulsory purchase 
of the necessary land had nearly expired, if 
there was still a period during which the com- 
pany might take the requisite initiatory steps. 
Mey, V. Yorh, Wewcastle and Merivleh My., 6 
Ra'ilw. Cas. 648 ; 16 Q. B. 886 ; 20 L. J., Q. B. 
503. 8. B., Mey. v. Lancashire and Yorhshire 
My., 6 Railw. Cas. 654 ; 20 L. J., Q. B. 507, n. 

Notice within Time limited— Other steps after 
Expiration.] — Where within the prescribed 
period the promoters of a company gave notice 
to a landowner on the intended line of railway 
that they required to purchase his lands, and the 
landowner served them with a notice to treat, 
and demanded that the aiiionrit of compensation 
should be settled by a jury, and no further steps 
were taken to complete the purchase until after 
the expiration of the period prescribed for the 
exercise of the powers of the company for the 
compulsory purchase of lands : — Held, that the 
company might, on the application of the land- 
owner, notwithstanding the lapse of time, be 
compelled by mandamus to issue their warrant 
to the sheriff to summon a jury to assess the 
amount of compensation. JJirnnnyhani and 
Oxford Junction My. v. Meg., 15 Q. B. 647, n. ; 20 
L. J., Q. B. 304— Ex. Ch. 

If, within the period prescribed by their 
special act for the exercise of all the powers of 
compulsory purchase given to them by the Lands 
Clauses Act, a compan}’’ gives notice to a land- 
owner that his land is required for the purpose 
of the undertaking, they have exereised within 
the prescribed period all the powers of com- 
pulsory purchase given them by that act, and 
they may, after the expiration of the prescribed 
period, take all the other steps necessary to 
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complete their purchase, and may enter upon i 
and take possession of the land. Salishnrij 
iMunjiuk) V. G, N. 17 Q. B. 840 ; 21 
L. J., Q. B. 185; 16 Jur. 740. 

The entry on the land is not the exercise of 
any of the powers of compulsor^’^ purchase, but 
the exercise of a power for carrying that pur- 
chase into cfect. Ih. 

On an application for an injunGtion to restrain 
a railway company from taking proceedings to 
summon s jury, under the compulsory clauses of 
the Lands Clauses Act, 1845, the court thought 
that the plaintiff would have been entitled to an 
injunction but for the circumstance that the 
time limited for the exercise of the compulsory 
powers was on the point of expiring; but that 
the <louht as to the validity of such proceedings 
after that period, although the usual notice had 
been given of the intention of the company to 
take the land, was sufficient ground for declining | 
to grant the injunction, on the company under- 
taking not to act on the result of the jury process 
without tlie leave of tlie court, and bringing into 
coui’t 20d/. to answer the ])laintiff’s costs and 
charges by reason of tlu^ process, without |)re- 
jiui ice TO any que-t ion. Wood v. NoHh Staijord- 
,*<h 'n*r Jit If ^ 5 Do {}, k Sm. 8(18. 

Tlie time allowed to a railway comp.any for 
th{( exercise (d their power to take lands was 
three ' years from the ]»ussing of their act. 
During that time they gave the plaintiff notice 
of their intention to take his lands, and siini- 
nioned a jury to assess the value of tlieiri ; hut 
the three years expired before the jury gave 
tlieir Verdict, and on that account the vice- 
chancellor lu?u], that tlie comjiaTiy were not 
eutirlinl to take ste[)S for obtaining jxjssession of 
the plaintiirs latnis ; lait the Lord Chancellor 
did nor agree with his lifmoiir, and directed tlie 
0 }»inion of a court of law to be taken on the 
point. lioockJvhtfHk V. Whitiduiren Junction 
Jhf., l."> Sim, t»82 : 5 llailw. Cas, 873 ; 16 L. J., Oil. 
471 ; II dm*. 668. 

Arbitration after Period Expired.] — Wliere 
the rime limited for making a line had expired, 
and where consequently the powers of the com- 
pany under their a(d had exqiired : — Held, that 
the eoui|.>aiiy <;mild not be called upon to enter 
into an a rlnt ration under a eonti’act which had 
a^sunle:l them to he in full possession of their 
anthoril V. Scottinh Xortk Eautern By. v. Stewnrt. 
8 Macq. H. i..882 ; o Jur.(.V.s.) 607 :‘7 W. R. 458. 

Proceedings by Attorney-General.] — The 
attorney-giaieral may properly take proceedings 
on behalf of the jiuhlic, when acts tending to 
thc‘ injury of the luiblic are being done without 
lawful authority, even though no evidence be 
junduced of actual injury having been inflicted. 
After the expiration of the parliamentary powers 
of a bridge company the company continued to 
carry on their operations on and off their own 
lands, intending to a pj fly for a new act to revive 
and extend the powers conferred by their 
original act. An action having been eoimneiiced 
by the attorney-general, on the information of 
two of the shanfliohlers, for the purpose of 
restraining the (.ompany from proceeding with 
their works without due authority, and from 
using the moneys of tlie conqiany for such works, 
<u‘ tor other unauthorised purpioses, the company 
obtained their new ac-t, and the plaintiffs there- 
upon obtained leave to <liscontimie so much of 
their claim as related to matters other than the 


claim to have the company restrained, before the 
passing of the new act, from executing works off 
their own lands. The action being brought to a 
Viearing : — Held, that the action was justiflably 
commenced, ami that the company must pay the 
costs of the action, other than those relating to 
the part of it which had been discontinued. 
Atf.-Gcn. V. SItrewnhnry {Ei nydand) Bridge Co., 
51 L. J., Gh. 746 : 21 Ch. D.'752 ; 46 L, T. 687 ; 
80 W. R. 916. 

5. Bubsceiption ob^ Capital. 

Certificate of Justices,] — certificate of two 
justices umler the Lands Glauses Act, 1845, s. 17, 
or of one police magistrate under 2 k 8 Viet, 
c. 71, s. 14, that the capital of a company is all 
subscribed, being made sufficient evidence by the 
Lauds Clauses Act, is conclusive on all land- 
owners with whom the company deals, unless it 
is proved to have been obtained by fraud. 
Ynialyfcra Iron Co. v. Neath and Brecon Eg., 
48 L.‘J., Ch. 476: L. R. 17 Eq. 142; 29 L. T. 
662; 22 W. K. 149. 

Sects. 16 and 17 of the Lands Clauses Act, 
requiring the whole ea})ital to be subscribed and 
a certificate obtained from justices to that effect 
before })i'oceeding to take Linds compulsorily, do 
not apifly to a case of a branch railway authorised 
to be viiade bv an filready existing company. 
Weld V. L. Ji- S. W. By., 82 Beav. 340 ; 1 N. R. 
415 : 88 L. J., Ch. 142 9 Jur. (N.S.) 510 ; 8 L. T. 
18; 11 W. R.'448. 

Assessment of Compensation.] — It is no answer 
to an action against a milway company for not 
issuing tlieir waiTaiit for the assessment of com- 
pensation for land which they have given notice 
of tlieir intention to purchase, that the under- 
taking was intended to be carried into effect by 
means of a certain capital, and that the whole 
amount lias not lieeii subscribed, as required by 
s. 16 — the notice to treat not necessarily being 
an exercise of the powers of the act “in relation 
to the conqiiiLsory taking of land.” Guest v. 
Poole and Bournenun/th By., 89 L. J., C. P. 829 ; 
L. R. 5 C. F. 558 ; 22 L. T.‘ 589 ; 18 W. R. 836. 

The inquisition of a jury is sufficient in form, 
though it does not set out that the whole capital 
has been subscribed. In an ejectment by the 
landowner against the company, this fact must be 
{fleaded by the plaintiff. Boe d. Payne v. Bristol 
and E.ccter Eg., 6 M. W. 320 ; 9 L. J., Ex. 232. 

Right to cross Line of another Company.]— By 

! the act iiicorporatiiig the S. Railway Company 
the Lands Clauses Act, 1845, except where 
expressly varied thereby, was incorporated there- 
Muth, and it was enacted that the words to which 
meanings were assigned by the Lands Clauses 
Act should in the special act have the same 
meanings unless there was something in the 
subject or context repugnant thereto. The S. 
Company, “subject to the provisions of this act,” 
were empowereil to purchase any of the lands in 
their deposited plans. By s, 8, which was inserted 
for the protection of the G. W. Railway Company, 
it was jirovided (sub-s. 1) that the S. Company 
should not enter iqion or interfere with or execute 
any work over or under the line of the G. W. 
railway until })lans had been approved by the 
engineer of the G. W. Conqiany or an engineer 
ap]t<)intcd by the Board of Trade. Bnb.-s. 2 jiro- 
vided that the railway of the S. Company should 
be ciirriefl in one })lace over and in another under 
the G. \V. railway by a bridge and tunnel. By 
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sub-s. 4, the bridge and tunnel were to belong to 
the G-. W. Company. By siib-s. S the S. Company 
were not to interfere with the land of the O. \V. 
Company except for the purposes of the above 
crossings, and it was enacted that the y. Company 
should not purchase or take any land of the 
G-. W. company, but that the S. Company might 
purchase and the G . W. Company shouhl granf an 
-easement or right of using the crossings in per- 
petuity. By sub-s. 9 every dispute between the 
two companies respecting the above matters or 
any of them was to be referred to arbitration. 
The S. Company were proceeding to make the 
crossings, and the Cx. W. Company brought their 
action to restrain them from doing s{a on the 
ground that the capital of the S. Company had 
n(»t been subscribed, and that under the 16th 
section of the Lands Clauses Act they could not 
])roceed to put in force any of their powers for 
the compulsory purchase of land until it had 
been subscribed : — Held, that, as under their act 
the S. Company had the right of taking an ease- 
ment over the land of the G. W. company, the 
word “land’’ in s. HJ of the Lands Clauses Act 
as incorporated in this act must be held to 
include this easement, and that the S. Company 
must be restrained from taking steps to acquire 
■such easement until thei]’ capital had been siib- 
;scribcd. But held, on a})peal, that as the pro- 
visions of the special act for referring disputes to 
arbitration provided a better means of ascer- 
taining the compensation to he paid for crossing 
the line of the G. W. Company than the verdict 
-of a jury, and the powers of the Lands Clauses 
Act as to compulsory j)urcliase were therefore 
not necessary for the ])urpose of assessing the 
-compensation, there was no necessity for giving 
to the word “land” in the Lauds Clauses Act as 
incorporated with the special act a more e.xtensive 
; meaning than it had in the Lands Clauses Act 

I standing alone, which did not include a new 

, -easement, that what the S. Company were pro- 

. ceeding -to do was therefore not a compulsory 

4‘Oking of land within s. 16 of the Lands Clauses 
I Act, and that the decision below could not be 

f 'Sustained. G. TH. IL v. Sir}7iflu}i and Clidfenham 

\ E^deimon if//., 52 L. J., Ch. 806 ; 22 Ch. D. 677 ; 

I 47 L. T. 709 : 81 W. R. 479— C. A. S. C., in 

i H. L., 53 L. J.’. Ch. 1075 ; 9 Ap}). Cas. 787 ; 51 
L. T. ’798 ; 82 R. 957 ; 48 J. P. 821. 

6. Vendor's Title. 

“Owner” — Who is.] — A railway company 
took })Ossession of land under a contract for a 
sixty years’ title. The vendor failed to shew 
more than a })ossessory title f(U’ thirty-six years : 
— Held, that he couhl not compel the company 
to dejmsit the purchase-money in the bank, 
under the Lands Clauses Act, s. 76. Donglan v. 
L. A A", ir. if//.. 3 Kay A J. 178 ; 8 Jur. (N.S.) 
181. 

By the term “ owner ” in that section, the legis- 
lature meant a })erson having some title : and in 
l)roviding for the event of an owner failing to 
make out a title to the satisfaction of the j)!’©- 
motors of the undertaking, the legislnture had in 
-contemplation the ])ossibility of the latnl being 
subject to dower or jointure, or some other inde- 
jierident estate or interest outstanding in a third 
party, who is under no legal or tMpiitable obliga- 
tion to concur in the sale, but which dotis not 
displace the owner's title. Ih. 

A surviving partner selling partnership lands 
an discharge of his duty as survivor, to wind up 


the partnership, is an “ owner,’’ within s. 76 ; and ; 

by virtue of that section and s. 77, the promoters i' 

of an undertaking depositing the purchase- I 

money in the bank to the credit of the vendor, t 

and of the representatives of his deceased partner, 1 

would acquire all the estate and interest of both. t 

Ih. . . 

A person in possession, but shewing a bad title, 
is not the “ owner,” within s. 76, and where the :i 

lands are in such possession, and the true owner 
cannot be 'found, the promoters must have 
recourse to the jury clauses of the act. Ih, 

The plaintiffs contracted to sell land to the 
defendants, but failed to make any title to a 
small strip thereof. Thereupon the defendants ! 

paid the purchase-money of the whole land into 
court under s. 76 of the Lands, CTau:se.s Act, and 
executed a deed-poll under s. 77, purporting to [ 

vest the whole of the land in themselves : — Held, | 

that the plaintiffs were not “ owne]'s ” of the strip ' 

of land with the meaning of ss. 76 and 77, and 
that under the circumstances the defendants 
could not acquire the land under those sections. 
nW/.v V. < ^helnLsfot'd Local Jioacd,, 49 L. J., 

Ch. 827 : 15 Ch. H. 108 ; 48 L. T. 878 ; 29 W. R. 

881 : 45 J. P. 6. 

The "owner"’ of land taken by a railway 
company, for which comijcnsation had been 
made by them, and the money paid into court 
in the usual way, must be the owner at the time 
when the land is so taken. SundeHancl (Freeoien% 

L\v j)adc. 1 Drew. 184 : 16 Jur. 87. 

Investigation of Title.] — When a railway 
company, without giving a landowner anj^ notice 
to ti'cat with him, takes his land under their | 

compulsory powers, makes no subsequent agree- j 

ineiit with him, but pays into court a deposit i 

as security for duly-ascertained compensation- i 

money, the parties are not in the position of 
ordinary vendor and purchaser ; and the company 
cannot call u})on the landowner to produce his 
title for their investigation. Jlarthi v. L. 0. d’’ 
i?//., 17 L. T. 487. 

The court will not, in a suit on. the part of a 
landowner against a railway company for specific 
performance of an agreement to take lands, make 
a decree where there has been no investigation 
of title, but will refer it to chambers to see 
whether a good title can be made. GunsUm v. 

East GhmceHtcrHhii'c Ei/., 18 L. T. 8. 

An act enacted, with reference to the purchase 
of lands by the company, that if the owner of 
any such lands should “ fail to make out a title 
to the lamls in respect whereof such purchase- 
money or compensation should bo p.ayable,” the 
company should <leposit the purchase-money in 
the bmik : and that there iipoo all interest in the 
lands in respect whereof such i)urchase-money 
shouhl have been deposited should vest in the 
company : — Held, that, in order to enable the 
company to avail themselves of this provision, 
they must have previously applied to the owner 
of the lands to furnish them with an abstract of 
his title thereto. Ilufrhlnson.'v. Ma ncliester lltf,., 

2 Oar. A K. H)2 ; 15 M, & AV. 687 ; 15 L. J., Ex. 

298 : 9 Jur. 949. 

Declaration of Title — Jurisdiction of High 
Court.] — A., in possession of land under a build- 
ing agreement, which required the houses to be 
erecte<L by .Xovember, 1885, was in 1882 informed 
]>y a railway company of their intention to obtain 
a special act to extenrl their railway system, 
which scheme would affect his land. A. there- 


LANDS CLAUSES kQT— Purchase of Lands. 


upiiii arrangeil with his landlord for an extension from fonr eminent conveyancers, four difEeront 
of the tiiHC limited by his agj-eement — node6nite interpretations : — Held, that it was not the duly 
period hehig fixed—ainl suspended his building of the court, on a petition by the person 
oyieratioiis. " The company obtained their special claiming as tenant in possession, to examine into 
act in and in 1884 gave A. the nsual notice the title of the person so claiming : and pay- 
to treat for part of the land comprised in his nient of the income ordered to the petitioner 
building agreement, but A. sent in no claim accordingly. Perryts* J/i /v, 1 Jur. (n.s.^ 

under the notice. In 1886 the company took 917 ; 3 W.ll. 5G1. x^iid see AlutoUy In re, o 


a<lverse possession of the land in question, treating W. II. 189. _ 

the building agreement as at an end, and insisting It is, however, the duty of the company, like- 
that A. bad no interest whatever in the land, as of a trustee, to state to the court the dimcul- 
On action brought by A. against the company ties which come to its knowledge ; not, however, 
for a dcciaratioiithat the buflding agreement was to argue on the case.^ . Ih. 

still subsisting, and that he was entitled to have Where compensation -money was paid into* 
his interest thereunder assessed in the usual way : court by a railway company on an agreement 
— Held, that the jurisdiction of the court was with tenant for life for purchase of the fee 
not ousted by the procedure under the Lands simple, but, on investigating the title, part of the 
Clauses Av.f, 1845, and that A. was entitled to the land was found to be copyhohl, with a defective 
deeiaraiion ho claimed. East and Went India title as to one undivi<led moiety, the court 
Co. V. Gottlte (3 Mac. k G. 155). and ordered an apportionment of the money, so as to 
London and Blarincaff Py. v. Chm (31 Ch. D. carry over the amount re|)resenting the price of 
354), tiistinguished, JUrmimfliam and Dinteiet that part of the himl to which a good title was 
Land Co. \\ L. S' -V. I}-. Py..' 40 Ch. D. 268 ; 60 made, and the dividends to be y)aid to the tenant 
L 'r. 527-- (\ A. Amnniiig, 57 L. J.. Ch. 121 ; for life, but the capital not to be paid out with- 
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Ascertainment of Parties entitled.] 


out notice 1i> flie company. Pvrh' nIJdate, In re, 
1 8111. ik G . 545 ; 7 Kailw. Cas. 705 ; 2 W. E. 24, 
There being two adverse claimants to money 


usaler private acts, ^cc., tin; court has jurisdic- assessed for <*ompciisation in respect of land 
tiun to proceed in a summary way by petition, injuriously aft’ecrc(i within the Lands Clauses- 



it is not 1 

'l, , 

ascertain tl 

, ■ t 

duct ion of < 

' 

the parties, 
78 *, 17 L. , 

1; i''* 

8emble, 

V ■ : 

umlcr the 


j question at issue to be the title to the land, 


lai provision in a railway act for rii<piire nito tiiat titJC, ana curecieci urn quesiion 
<!ourt itf tlie piirciiase-nmiu.'y for to be tiled by an action of ejectment. Metro- 
(lisputw! titles, the respective poUtan Hoard of E er/ov v. Bant, L. J., Ch. 
ho parties claiming title to the 7 ; L. 11. 7 Eq. 197 ; 19 L. T. 260 ; 17 W. R. 25. 


ptiymetit inti* <iourt itf tlie pnrciiase-nmney for 
lands held by disputed titles, the respective 
intercj)ts of Iho }>arties claiming title to the 
money so paid into court may be adjusted on a 


When land had been taken compulsorily under 


]>et5rion presetited in tiic leatter of the act. an act of p)aiTiarnent, and the value assessed 
hsanehavd. L\r /nirtr. ;> V. vk Coil. 721. by a jury, and the party afterwards turned out 

Where money is paid iniH court to the account to have only ti partial interest, the court refused 
of t'crtain clause’s of p(‘r^on<, and one of those to stay proceedings in his suit for specific per- 
elasses td persiins pelif i'.us for jaiyiiicnt out, the formance, as they would have done in the case 
cmirf cannot, withoui the consent of all parties, of an ordiiuiry purchase. Gedye v. Piihlie Warlu 


send the ipiestion, wiiether the claimaiits have Connninnionern, 19 L. T. 82 ; 16 W. R. 1106. 
the rigdit tliey claim, to be tried by a jury or an 


arbitrator, but is bound to decide the question Doubt as to Ownership — Determining Value.] 


l)y its own machinery. Hrandon v. Jirandon. — When there is a doubt as to the true owner- 
2 Hr. \ Sm. 305 ; 34 L. J., Ch. 333; 11 Jur. ship of land taken by a railway company, but 


iN..s.) 30 : ] i L. T. 658 ; 13 W. E. 251. 


neither claimant is absent nor prevented from 


Where, in such a ease, the claimant can only treating, the value of the land should not be 
establish his title to a lesser interest than that determined by a surveyor appointed under the 


refncMaiteil by the inuitcy ])aid in, the court will j i.ands Clauses Act, s.s. 58, 59, but by the verdict 
determiiH' the value of such interest, pay that j of a jury, or by an award under s. 23 ; and 


.sum to th(* claimant, ami repay tlte rest of the ! when the wrong counse has been adopted the 


money to tlie party who pai»l it in. Ih. 


1 compensation-money so deposited will not be paid 


Where a sum of mttiiey has been paid into 1 out till the value has been ascertained in the 
conn by a railway company, under s. 76 of the | proftcr manner and paid into court. L. db S. Ifk 


JaukH (Tauses Act, us representing the value of i Ejt parte, 38 L. J., Ch. 527. 
the interest claimetl by the occupier of lauds 1 

taken, and the claimant, on petitioning for pay- > Bepaymeut of Purchase - money.' 


jmmt out to him, can only shew a title to a less railway company had, under the compmlsory 
valuable intei't;.st, the* court will ascertain, by a powers of their act, taken land from a corpora- 


ri'lerence to i*ham]M;rs, the value of his actual tiun, and the price had been agreed on but was. 
interest, pay that to the petitioner, and repay not paid, and the eonqiany entered into the 


the balauce' to the company which pant it in. possession of the land n 
( ooper. Kj- parte, Xorf/t London Py,, In, re, 3 works. The abstract of 


and constructed their 
title was sent to the 


Hr. <k Sm. 312 ; 34 L. .1., Ch. 373 ; li Jur. (N.s.) | conqtanv, and a conveyance was ])rei)ared and 
103: II L.T.661; 4 lb W. R. 364. ' ‘ ^ ^ I . . 


engrossed, and a jilan of the ground indorsed 


M hen the person in possession of lands taken thereon, and the engrossment with plan thereon, 
by a railway company prothmed his abstract of was sent to the solicitor of the corporation 
title, u appifured that a will under which he and remained with him for two or three years,, 
claimed was susce[itiblc of, ami had received but was not executed, on account of the 
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puTcliJise-money not having been paid. It turned 
out that part of the land alleged to be purchased 
b}^ the company was claimed by the Crown, and 
it certainly formed .part of the plan sent by 
them to the corporation. While a negotiation 
was going on between the parties respecting this 
claim, against which the company asked the 
corporation to indemnif}^ them before com- 
pleting the purchase and paying the purchase- 
money, the corporation^ brought an action of 
ejectment to recover the possession of the land, and 
the company having let judgment go by default, 
execution was issued, and the company were 
obliged to pay the purchase-money to get the 
sherih: out of possession. They accordingly did 
pay it, but under protest as to their rights in 
respect of the conveyance, and, as they alleged 
(but this was denied by the corporation), on an 
undertaking by the corporation to pay the same 
into the bank, in accordance with the* provisions 
of the Lands Clauses Act. The corporation 
kept the money in their own hands, and lent 
part thereof to the Board of Health of Lan- 
caster (they themselves being, in fact, the Board 
of Health). The company filed their bill to 
compel payment of the purchase-money into the 
bank, according to the provisions of the act, in 
oi'der to relieve the company from responsibility, 
and for an injunction. By the answer it was 
admitted that a part of the money was still in 
the hands of the corporation, and the company 
moved for an order to pay the money into court. 
It was ordered that the part of the money in 
hand must be paid in, but not that lent to" the 
Board of Health. But, (.luiere, on the principle 
of preserving the property during the litigation, 
ought not the latter to be paid in also. Z. 4’’ W. 
ir. My. V. Lanaader Corjdoration^ 15 Beav. 22 ; 
16 Jur. 677. 

Costs of Beducing.] — See infra, cols. 1428 
et seq. 


Assignment of Lease to Company — TTsual 
Covenants.]-r-A railway company which, after 
giving notice to ,ti*eat, has pakrthe purchase- 
money for leaseholds, and has, with the consent 
of ' the lessee, been admitted into possession, will, 
at the suit of the lessee within a reasonable 
time, be compelled to accept an assignment 
containing the usual covenants. Ilardlng y. 
MeiropoUtan My.., 41 L. J., Ch. 371 ; L. R. 7 Ch. 
154 ; 26 L. T. 109 ; 20 W. R. 321. 

Stamping — Compensation for Loss of Trade.] 
— The schedule of the Stamp Act of 1870, pre- 
scribes an ad valorem duty on every conveyance 
or transfer on sale of any property.’’ By s. 70 
the term “conveyance on sale” includes every 
instrument whereby any property upon the sale 
thereof is transferred to or vested in the pur- 
chaser. By deed of conveyance S. & Co. conveyed 
business premises to a railway compan^L The 
deed stated that the jury in a compensation trial 
under the Lands Clauses (Scotland) Act, 1845, 
had found that B. & Co. were entitled to 
28,5S6L 2^‘. Id., as the value of the premises 
which had been taken by the company under 
the powers of their special act ; 14,572Z, Ids*. M. 
for the value of the buildings, &c., upon the 
premises, and 9,499Z. 8.s‘. 3^7. as compensation for 
loss of business, and that the company had paid 
the three sums so assessed to 8. & Co. : — Held, 
that the 9,4997. StV. 'dd. allowed by the jury as 
compensation for loss of business was part of the 
“consideration for the sale” of the premises, 
and liable to an ad valorem duty accordingly. 
Inland Uerenue Cbnintm‘ioner.s v. Glanyow and 
Siiuth JVestern My., 56 L. J., P. C. 82 ; 12 App. 
Cas. 315 ; 57 L. T. 570 ; 36 W. R. 241~H. L. 
(Sc.) 

Costs of.] — See infra, cols. 1428 et seq. 

C. PURCHASE-MONEY. 


7. Conveyances. 

Parties to.] — Where a railway company has 
given notices to treat to a legal tenant for life 
UTider a settlement and to the trustees of the 
settlement who have a bare power of sale with 
his consent, and the purchase-money for the life 
estate is fixerl as between the company and the 
tenant for life by award under a reference to 
arbitration under the Lands Clauses Act in the 
usual way, the trustees taking no part in the 
reference, the company cannot require the sale 
to be completed as a sale by the trustees, but it 
must be completed as a sale by the tenant for 
life under the act. JPlyott and G. W. My., In re, 
50 L. J., Ch. 679 ; 18 Ch. D. 146 ; 44 L. T. 792 ; 
29 W. R. 727. 

Construction of — Private Way — “ Rights , 
Members, &c.'’] — In a conveyance to a railway 
company of a piece of land on which was a stable, 
the words, “rights, members and appurtenances,” 
used in the form given in schedule A., appended 
to the Lands Clauses Act, were inserted. The 
vendor had many years previously made a private 
road from the highway to the stable over his 
o\^'n land, for his o\vn convenience, arni had used 
it ever since. The soil of the road was not con- 
veyed to the company, and no express mention 
of it was made in the conveyance: — Hold, that 
the right of wav passed to the companv. Mu yley 
V. G. W. My.,i() Ch. D. 434 ; 51 T,‘337— C. A. 


1. Vender's Lien, 1371. 

2. Interest on. 

a. G-enerally, 1377. 

h. From what Period Payable, 1378. 

3. I)isjjo.s‘al of. 

a. Heiierally, 1380. 
h. Interim Investment, 1381. 
e. Payment of Dividends. 

i. Annuitants, 1383. 

ii. Ecclesiastical and other Corporate 

Property, 1384. 
ill. Tenant for Life, 1386. 
iv. Leaseholds in Settlement, 1389. 

V. In other Cases, 1392. 

d. Discharge of Debts and Incumbrances, 

1392. 

e. Redemption of Land Tax, 1395, 

/. Purchase of other Lands, 1395. 

y. Buildings and Improvements, 1399. 
h. Payment out to Persons absolutely 
Entitled. 

i. In General, 1404. 

ii. Conversion and Reconversion— 

Con VEESION AND REGONVERkSION. 

iii. Corporate Trustees, 1406. 

iv. Tenant in Tail (Disentailing Deed), 

. , 1407. ' ■ 

V. Persons having Limited Interests, 
1108. 

vi. Where Possessory Title, 1411. 

vii. Trustees, 1412. 
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‘L Petition or Summons. to 

i. AVhat Court and Transfer, 1414. di 

ii. Title and Form, 1415. w 

iii. Parties and Service, 1416. sc 

iv. Evidence in Support, 1418. C( 

V. Hefercnces for Inquiry, 1420. t{ 

vi Payment out— Petition or Summons, 

1421. 

h. Costs.' '' 

i. Jurisdiction of Court, 1428, n 

ii. Companies acting under several Acts 

of Parliament, 1427. p 

iii. Of Conveyances to Company and ^ 

Deducing Title, 1428. 
iv "When payable out of Fund in Court, 
14H2. 

V. Where Land subject to a Pending ■ 
Suit, 1484. 

vi. Apportionment of Rents, 1487. 

vii. Adverse Litigation,” 1487. 

viii. ‘WVilM Refusal or KeglecL 1442. 
ix. Re|myment of Deposit, 1448. 

X. Interim Investment, 1444. 

xi. Payment of Dividends, 1448. 

xii. Discharge of Debts and Incum- 

brances, 1452. 

xiii. Uedemption of Land Tax, Uoi. 

xiv. Purchase of other Lauds^ 

(a) In Oeneral, 1457. 

(b) Several Applications, 1460. 

(c) Attempted Puitdiases, 1462. 

(d) Pundiases beyond Money in 

Court, 1468. 

(e) Copyholds, 1465. 

(f) Leaseholds, 1465. 

(g) In Case of Limatics, 1465. 
(ii) Trustees and Reinaiiider- 

men, 1466. 

(i) Inquiry as to Title, 1466. 

(j) Where* several Gomi>anies, 

14i‘d. 

XY. Buildings or Wt)rks, 1470. 

xvi. Payment out to Persons absolutely 

Entitled. 

(a) in Oeneral, 1471. i 

(b) Chari tv Trustees, 1477. ] 

(cj Temmt in Tail (Disentail- | 

ing Deed), 1478. j 

(d) Where several Companies, 
1470. 

xvii. Allowances in Piirticular Cases, 

1470. 

xviii. Form of Order. 1482. 
xi.x. Of Assessment. ^ 

(a) Bv Arbitration — infra, 

"col. 1580. 

(b) Bv Jurv — infra, col. 

‘1568. 

L Vendors Lien. 

Jurisdiction of Court — Subsequent Statute.] 
—-On a, bill by unpaid vexidoi'S of land taken 
possession of hj a railway company, specific 
performance of an agreement and of an award 
determining the value of the land and binding 
the company to construct a bridge w%as decreed, 
payment of the unpaid purchase-money ordered, 
and the right of the vendors tf> a lien declared. 
The money was not paid, and the bridge not 
constructed, and the vendors accordingly pre- 
sented a petition for sale of the land and for a 
reference to chambers to assess the damages in 
respect of the non-construction of the bridge 
Held, that they were entitled to the order prayed 


for and an objection that the court had no juris- 
diction, from the fact that the company’s lin^e 
was, under an act of parliament passed sub- 
sequently to the decree, being worked by another 
company as an integral portion of its own under- 
taking, and that all matters aiul disputes in 
which 'that company was interested were, by the 
same act, referred to the decision of arbitrators, 
was overruled, on the ground that the act did 
not contemplate any interference with the pre- 
viouslv-existing and paramount rights ot the 
vendors. Sf. Gennans {Earl) v. Crystal Ealaee 
i and South London Jnnrtlon Ey., L. R. 11 Eq. 
568 : 24 L. T. 288 ; 19 W. R. 584. 


Ordinary Rights of Vendor when Land taken.] 

—A vendor of land to a railway company which 
has entered and used it for the purpose of its rail- 
way is entitled to tlie same lien on the land for the 
unpaid purchase-money, and the same remedies 
for enforcing it, as an ordinary vendor. v. 

Tottenham and JIampstead JunetUm My., o7 L. J 
Ch. 654 ; L. R. 8 Ch. 740 ; 16 W. R. 1098. _ 

A railway comiiany having taken possession ot 
■ land for their railway without the consent ot the 
landowner, an agreement was come to for a certain 
sum iiavable on a certain day. The money was 
nor pail and the railway was completed aiid was 
in operation. The landowner tiled a bill tor 
specific iierformance, and moved for payment on 
. a fixed day or delivery up of the land Held, 

1 that a railway company was exactly in the same 
position as an individual, and the money must 
be naid within six months or the land delivered 

up. Sutton \\ Jloylake III/., 20 L. 1.214;. 

The owners of land taken by public companies 

- under tlieir compulsoi’y powers have the ordinary 
vendor's, lien for unpaid purchase-money, and 
they are entitled to enforce that right by a sale 

1 of the land. Wallier v. Ware My-, 85 Beav. 52 , 
85 L. J., Ch. 94 ; L. R. 1 Eq. 195 ; 12 Jur. (N.S.) 18 ; 
18 L. f. 517 ; 14 W. R. 158. 

Arrears of Rent-charge.]— A company, under 
the powers conferred by the Lands Clauses Act, 
1845, contracted, in 1851, in consideration of the 
. ])ayment of an annual rent-charge, to purchase 
land for the construction of docks. The company 
, entered upon the land, and completed the con- 
struction of the docks, but had made no pay- 
I nicnts ill respect of the rent-charge i Held, that 
’ the vendor was not entitled to a lien on the land 
for the unpaid arrears of the rent-charge. Jerseif^ 
(Earl:) V. Briton Ferry Floating Loch Co., L. R. 7 
Eq.409. 

Costs of Arbitration and Award.]— And when 
■* land is taken by a railway company under the 
Lands Clauses Act, and the price is settled by 
arbitration, the costs of the arbitration and 
award payable to the vendor do not stand on the 
-I same footing as the purchase-money, and the 
^ vendors have no lien on the land for such costs. 
O Ferrers v. Sta fford and Uttoxeter My., 41 L. J Cli. 
a ,362; L. R. 18 Eq. 524 ; 2(5 L. T. 6o2 ; 20 W. R. 478. 

f Amount of Compensation.] — This lien extends 
’ not only to the value of the land, but also to the 
!’ amount of compensation for damages. IValher 
V. Ware My., supra. 

J- Money Deposited by Company.]— This right of 
a lien is unaffected by the deposit under the Lands 
u Glauses Act, s. 85, and by a deposit, by agree- 

- ment, before the amount payable has been 

•d flHnftrtniued. Ih. 


1 

a 
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Priority.]-— The rights of the public, and of 740 : 16 W. K. 1098. %,V.,KeaHeY.Athe}iyy a}i(l 
debenture creditors and others claiming under i2y., 19 W. B. 43. 

the company, are subordinate to the vendor’s lien When a decree has been made against a rail- 
f or unpaid purchase-money. 11), way company as purchaser, decreeing specific 

A landowner has no claim against a. fund performance and declaring a lien for unpaid 
deposited as security under the Lands Glauses purchase and compensation-money, the court 
Act, 1845, s. 85, for his costs under the act. Xeatli will, on petition, direct a sale in default of pay- 
<md- Brecon By., Ex pa rte^ 4^^ L. J., Ch. 277 ; ment by a short day. Williams y. G. E. Ily,, 16 
L. R. 9 Ch. 263 ; 30 L. T. 3 ; 22 W. B. 242. ‘ W. B. 821 ; 18 L. T. 458. 

^ A decree for an immediate sale of a leasehold 

__ Surplus Lauos — Debenture Stock — interest in lands, over which a railway had been 
Charge^— -»-ect. -.3 of the Railway Companies completed, was made against a railway company 
Act, 1867, does not give to the holders of in a suit instituted by the vendor to enforce his 
debenture stock m a raihvay company any lien Hen for the unpaid purchase-money. Sedyimak 
or charge on the surplus lands, or on the pro- Watford and BwlmanmoHli 36 'L. J., 
ceeds ot the sale of vsurplus lands of the company, 379^ 

nor cloes that section give debenture-holders any 'pij0 court, in a landowner’s suit to enforce his 
priority m payment over ^^judgment creditors of Peip will order a sale of land over which the rail- 
the company in jiroceedings taken by such way is Cvarried. v. Crystal Palace ami 

creates imder the Judgments Law Amend- iJ«, 18 L. T. 8 ; 16 W. R. 413; 

ment Act, L. 64, for the sale of surplus lands of unpaid vendor of land vrho has obtained a 

the railway Gompaii}’'. Ihe right to priority in declaration of lien in his favour for purchase- 
payment given to debenture-holders by s. 23 money, interest and costs, is entitled, in default 
arises in the following cases at all events (l)m pajmient, to an order in the cause for salC' 
the distnbution of moneys collected under s. 4 Qf land, and need not file another bill to. 
of the Baihyay Conipames Act, 1867, by the enforce his lien. Vyner v. Hoylalw B>y.^ 17 
receiver appointed under that section ; (2) in the _ 92. * ‘ 

winding-u],) of an abandoned railway under the On a bill by unpaid vendors of land, taken 
joint provisions of the Abandonment of Railways possession of by a railway company, specific per- 
^ formance of an agreement and of an award, 

1862 and 1867 ; and (3) in the working out of a determining the value of the land, and binding 
scheme of arrangement under the provisions of the company to construct a bridge, was decreed,, 
the Railway Companies Act, 1867. IBdl^ Barns- payment of the unpaid purchase-money ordered, 
n}L ^ o8 L. J., Ch. j:iad the right of the vendors to a lien declared. 

20o ; 40 Ch. D. 119 ; o.) L. 1. 877 ; 37 W. R. 145 xhe money was not paid, and the bridge not con- 
' strucled, and the vendors accordingly prCvSented a. 

n... 1 -.rri .1 /-I petition for sale of the land, and for a reference 

^ ?r b chambers, to assess the damages in respect of 

wnnorTn sv rnr n. «np<-nrir> ncu fnrmnT»/-»A arrmrtef . ’ . ® . 


* ‘J. il s: . J LU tJUtUilUClS, LU USSCSS tUC ill rCfelJWb UL 

Tender m a suit tor a speciho performance apmst ^ ’taction of the bridge :-Held, that 

‘ trf they were entitled to the order as prayed. St. 

Inpayment by the company of a sum of money v. O-ydul Palace and South. 

due by way oi purchase-money, compensa ion 11, j., L.R. 11 Eq. 568 ; 24 L.T. 

damages and costs, in respect or Crown land 23^ • 19 w B 534 
taken by the company, but not declaring any ^ ’ ‘ . . •> . 

lierrin favour of the Cinwii upon the land, and in parties to Proceedings.] — Bill bv unpaid veu-- 
another suit by mcumbrancers against the com- ^^^rs against two railway companies-the pur- 
pany, a receiver ot the tolipiad been appomted; their lessees-in ,3os3ession of the. 

a petition presented on behalf of the Crown land for specific performance of the contract, for 
in the first-mentioned smt for the purpose of payment of the purchase-money, for an 
enforcing a lien upon the land, was dismissed, i„j„n‘ctioiv against both companies, for a declara- 
and with costs as against the mcumbrancem. „£ lien, and that it might be enforced by a 

%. 3.0 sale, and that a receiver might be appointehf 
L. J., Ch. 318; L. R. 1 Lq. 636 ; 14 L. T. 92 ; - - ~ - - * ■ 

14 AV. R. 414. 


14 W r 414 ’ ^ ^ ’ ■* ’ the rents and profits of the purchasers’ estate 

\ 41-1:. Held, that the lessees were properly made parties, 

Declaration of Lien.]— -When a decree for and the court decreed specific performance and 

specific performance had been obtained by a payment of the purchase-money within three 
vendor against a railway company of a contract months, declai'ed a lien as against both companies, , 
for sale, and the oompanv afterwards became and gave leave, in case the money should not be 
insolvent Held, on a petition subsequently P^id, to apply for an injunction, and for the 
presented by the vendor, that he was entitled to appointment of a receiver to enforce the lien, 
a declaration of lien for his unpaid purchase- ^^Inehesfer {Bisliojj') y, Mid-llants By.fdl h. J,,. 
money. Jlenot v. L. C. S; B. By., 16 L. T. 473. Ch- 64 ; L. R. 5 Bq. 17 ; 17 L. T. Kil ; 16 W. R. 

Sale when Ordered.] — Where a land- In a suit for specific performance of an agi’ee- 

holder has sold land to a railway company, on ment entered into between the plaintiff and a 
some of which it had entered under the Lands railway company for the purchase of laiidbelong- 
CTauses Act, s. 85, and on the rest under an ing to the plaintiff, two holders of mortgage 
agreement with the vendor, and the vendor had debentures on the undertaking of the company 
obtained a deci-ee for specific performance and (who had in a suit instituted by them on behalf' 
for payment of the purchase-money within three of themselves and all other mortgagees of the 
months: — Held, that, in default of payment, undertaking of the company obtained an account 
the vendor was entitled to a sale of the land, and the appointment of a receiver) were made 
although the railway was actuall}’" made and parties : — Held, following Winchester (^Bishop') 
ready for trafiSc. Wing v. Tottcniham- and Ilamp- v. Mid-HaMs i?y,, supra, that they were properly 
stead JunctionBnj.^ 37 L. J., Ch. 664 ; L. R. 3 Ch. made parties, and their costs were directed to be 
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'S£is% rrst.Bf’iVirss* - “if 

A railway company agreed to purchase land, court— cpiie re. i/A 

nvofits were divided between the two companies, company has tailed to pay an omei 

Tte veT,aor “a Ml a-ainst both companies by public auction or private contract will be 

for suecificnerformance, for a declaration of lien. 1 made on petition ; and when a receiver has 

and an ininnetion ai^iinst both companies for 1 already been appointed m another suit aga mst 
conti'nuinir in possession of the land or inteifcring the same company, liberty will be given to ai p j 
vS ai7foft^ that the to appoint another receiver without prejndi^ 

wond company was properlv made a defendant, to the former appointment and to obtain any 
W r w V umlXaiUmorth Jly., 38 surplus after sat sfymg all olamis in such other 

K J.. a,. 30G f It V. R. -184. ^ , -it 11 y. Bucla.,lau R,., 

A railway compauv working the bne of another 2b L. 1. b.)3 : -1 . K. blJ. 

11, J.. .ISL. ,l.,Ch.30. . M L. 1. eonstructed the railway, but no part of the 

Sale free &om all Claims.]-4Vhen land pur- 
chascl by a raihvay company isscGd to eniWee the executed, 

vendors lieu for unpaid pinLh.isc-.^iioiit}. i . } . • ri. „,,.ar i-< rTirninotl n decree ordcrinjj 

h xv ^ ^ ‘ ‘ - payment to a]Tpl.y in chambers as to enforcing 

18 W . K. <bl. 1 Default having been made, 

Injunction or Receiver not Granted before dm la^^ 

Judgment. _-Wl!eu uji un|)ai.l vendor of land j f,-,,: sale ni4lh\e discharged, that the 
taloul by a nnlwuy eoin]aiiy has otHniiujiKii a ordered to give up posses- 

action a.mmHt tlie company lo cnbncc lus Inn. 'plaintiff, and in the meantime he 

the Court will not grant an injunct ion in a ' . j ^ fj puuiiinjr any engine over or 

receiver agadiist t ic coiiipmi.v lictore j.u gii.ei, oiniHnul^in imssession iff the land :- 

has been olitmiicl in *''e m tioii, | j, [,[ ,i„ injunction to restrain the company 

, 1,0 conipniiy adi.iits iN liabi I ti. eoi.tinuing in possession ought not to be 

^'f-- awarded, at all m-oiits, until after another attempt 

till I,, ’i. t(.n: 2i W. Iv. Hl-l . A. made to sell the Land. lTT7Zm«t,s- v. 

Appointment of Receiver-InjunotionEefused.] 28 L. T. o47 ; 

— A perMiu \vb() laid soil] to a iailv.i\ *- Court of Cliancery will not, for the 

Mime land, over which _ the rai w a> i.u imriiose of enforcing the lien of an unpaid vendor 

m,i,l.. and oiiened. '^s h^ a.-ab^ ^railway c'omiiany for his puUase- and 

Hifi 7nc. 'll o'Jinipmiy con.iieusation-money, interest and costs, restrain 

■iVii te m • "live It. an onler was made, oil tlie company from running trams or engines 
for silo of the laud over the land until the sale (directed by the 

t .riwi™? t- «„ ,,,.5) ..i ;i» i..«i ^“V! 7, f r aftrii 

injimctioii rc-trainiiig the company until pay- ‘^^rll^rd cuf LttM^ L. J.,Ch. 4/4, 

niont from runnhur anv eiuriue ovei' or Otherwise L. K. 13 Dq. ^-01 , b. 1. c . 
uiinu^ or continuing in’].ossessi()ii of the land Where the unpaid vendor ot land taken by 

Hold, riiat an iniiiiiotion was not the jiroper a railway company has commenced an ^cDon 
form of relief, as it would make the land useless against tlie company to entorce his lien, and 
!(i ]a)t!i parties. Thcorder for an injunction was order has been made in such action that the 
therefore iliseliarcetl. and an order made for a defendants should, on or betore a day 
receiver, wit h a d'iieetion to the com]iany to give pay the_ purchase-money ami interest, witli a 
Itini immediate ]»osses>ion. Mkhusy. laleof Wight declaration that the plaintiff wais ^ entitled to a 
//?/ 3(1 L J., Uh. r»22 : L. li. “> Oh. 414; 23 lien on the lands in respect of the purchase- 

1* T hiV* bbW Il'yisT* ' money, interest and costs, and that in default 

'‘\‘raihvav commny; by agreement with a of payment the plaintiff was to be at liberty to 
landowner, Vere let ‘into possession of land apply to enforce siich lien, such order 
which they required for part of their line, and no order for sale, the court will on^detault m 
made tlieir railway over it, giving a bond for })aymcnt, there being evidence that the land is 
iiavment uf the purchase - money on a future unsalable, grant an injunction to restrain the 
duY Default was made in payment of the defenilants from ninning tnains over the i^ailway 
bond: — Held, that the landowner was not and froni continuing in possession of the land, 
(‘tititled to an itiiunction to restrain the com- U}lllaM,s‘ v. Ai/lo.shu)‘y a)id JBupldn^^ mj/. 
panv from continuing iu possession until the (21 \\^ R. 819) and v. e/ 
purchase-monev was paid, Pdl v. KorthunpUm (L. R. o Ch. 414), discussed. Allgoocl Y.Merijj- 
and JPaihm/ Jinwfi<m L. d., Ch. 319; hnit, mid Darlvnytim Ay., 5o L. J., Ch 743 ; 

D. .R. 2 Oh. 100 ; 15 L. T. 169 ; 15 W. R. 27. 33 Ch. D. 571 ; 55 L. T. 835 ; 3o W. R. 180. 


1377 


LANDS CLAUSES ACT — Purchase of Ihands, 1378 


Effect of levying Execution.]— -A railway 
company gave a bond to a vendor of land to 
them for the purchase - money. The vendor 
brought an action and levied execution upon 
the bond. By reason of interpleader proceed- 
ings he did not recover the full amount of the 
purchase-money by the execution: — Held, that 
he was not deprived of 'his. lien for the remainder 
of the purchase-money, and was entitled' to a 
decree for specific performance. Pell v. North- 
ampton and Bayihury i?//., 16 W, E. 1077., 

A landowner sold land to a railway company 
by an agreement under which the company 
were to pay him “ 2,000L to be paid in cash or 
at the option of the company in such securities 
as should be agreed upon between the parties.” 
The company took possession of the land, and 
opened their line upon it. Under the agree- 
ment they elected to give security in lieu of 
cash payment, and a bond was accordingly 
settled and given. The company made default 
on the day for payment mentioned in the bond, 
and the landowner sued them on the bond at 
law, and recovered a part of his money by a 
sheriff’s sale : — Held, that this was not a con- 
tract to take secmities instead of cash, and 
that he had a lien for the balance of his pur- 
chase-money, and was entitled to an injunction 
restraining the company from continuing in 
possession of the land, and to a sale in default 
of payment. Pell v. Midland and South 
20 L. T. 288 ; 17 W. E. 506. 

Statute restraining Actions against Company.] 

— An unpaid vendor to a railway company may 
have leave to work out a decree for specific 
performance against the company, notwith- 
standing the passing of an act of parliament to 
restrain the continuance of suits without the 
leave of the court. Griffith v. Camhrian By., 
21 L. T. 290; 17 W. E. 979. 

Unpaid Vendors — Winding-up—Petition. ] — 

Where land has been compulsorily taken by a 
company under the Lands Clauses Act, 1815. 
the court held that the owners of such land 
were not, as their title had not been made out 
and accepted, creditors of the company in respect 
of the unpaid purchase - money (the amount 
whereof had been determined 'by arbitration), 
so as to enable them to su|)port a petition for 
a winding-up order under the Companies Act. 
1862. Luter, Eir parte, Milford Boohs Co., In 
re, 23 Oh. D. 292 ; 48 L. T. 560 ; 31 W. E. 715. 


2. INTEEEST ON. 
a. G-enerally. 

Express Contract.] — Where a purchaser know- 
ingly enters into a definite contract to pay 
interest on his purchase-money, and in certain 
events a higher rate of interest, and those events 
occur, it is not open to him afterwards, and in 
the absence of fraud, to complain of the contract 
into which he has so entered. Specific perform- 
ance decreed according to the terms of the con- 
tract, with payment of the higher rate of 
interest. Heilert (Zadn) v. Salishury and 
Yeorit By., U h. T. 507. 

Couveyauce executed— Subsequent Demand for 
Interest.] — An owner of lands taken by a rail- 
way company, under its compulsory powers, 

VOL. VIII. 


executed a conveyance to the company of his 
interest in the lands in consideration of 80Z., the 
amount of compensation awarded by a jury. Ho 
claim for interest was made at the time of the 
execution of. the conveyance -—Held, that the 
execution of the conveyance' did not estop the 
owner from afteiwvards claiming interest on the 
amount awarded from the time of entering on the 
lands down to the date of payinent of the amount 
awarded. Baltimore Extension By., In re, Baly, 
1895] 1 Ir. E. 169. 

Acquiescence.] — A railway company gave 
the usual notice to a tenant for life of settled 
estates, that they required a portion of the 
estates for their line, and afterwards made an 
offer for . the fee-simple. The solicitor for the 
tenant for life accepted the offer, stipulating that 
interest at 5 per cent, should be paid from the 
time of the company taking possession, and pro- 
posing that, as the title was well known, the 
company should be satisfied without the pro- 
duction of the deed. To • this the company 
objected, and proposed to pay the money into a 
banker’s in the names of the respective solicitors 
pending the investigation of the title. The 
tenant for life’s solicitor thereupon suggested 
that, as the money must be paid into 'Court, it 
had better be so at once. The company there- 
upon paid the money into court to the account of 
the railway act only, and communicated to the 
tenant for life’s solicitor that they had paid the 
money into court under s. 69 of the Lands 
Clauses Act. The solicitor for the tenant for 
life thereupon reminded them that interest at 

5 per cent, would continue to be payable till the 
purchase was completed. To this the company’s 
solicitor returned no answer ; and although 
several other communications passed between 
the solicitors respecting the purchase, the com- 
pany’s solicitor did not till a year afterwards 
express any objection to the payinent of interest. 
The money remained uninvested during ‘the 
whole of that period : — Held, that the company 
had acquiesced in the vendor’s view of the case, 
and were bound to pay interest up to the invest- 
ment. Hardwiche (Earl), Ex parte, 1 De G. M. 

6 G. 297. 


b. Prom what Period payable. 

Taking Possession of Land.] — Interest at 4 
j per cent, is payable by a railway company upon 
the purchase or compensation money from the 
time of their taking possession of the land under 
their statutory powers, and not merely from the 
subsequent period of ascertaining the price by 
the verdict of a jury. Bhys v. Bare Yalley By., 
L. E. 19 Eq. 93 ; 23 W. E. 23. S. Ik, Cooyjer v. 
Metropolitan Board of Worhs, 53 L. J., Gli. 109 ; 
25 Ch. D. 472 ; 50 L. T. 602 ; 32 W. E. 709—0. A. 

Circumstances under which it was held that 
the ordinary relation of vendor and purchaser 
existed between a railway company and the 
owner of certain lands taken by the company ; 
and that the owner was entitled to interest on 
the purchase-money from the time the company 
took possession of the lands, up to the time of 
lodging the money in the bank. Blou nt v. Great 
Southern and Western By., 2 Ir. Gh. E. 40. 

A company entered into possession of land and 
paid into court the sum awarded by the arbitra- 
tor, on the amount being afterwards increased it 
was ordered that interest at 4 per cent, upon the 
difference was payable' from the entry into 
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t)ossession. JSamn a^d Mng^cav^ By., In re, b 
Ir. 11.10 E(i. 113. 

Payment into Court or Bank.]— A ^company 4 
had paid into court the sum assessed by a ^ry, s 
and executed a deed-poU under s.hG :--Hel^ ^ 

that the court has no jurisdiction to make any 
order as to interest on the purchase - money. < 
In re, 1 Jur. (N.S.) 995. 

Where the Great Western Railway Company 
have paid the purchase-money of property under 

settlement inti the Bank of England, the vendors 
(the trustees) cannot apply under the act, py 
petition, to charge them with interest during the 
time it has lain idle, on the ground that the com- 
pany ought to have paid it to the trustees who 
were authorised by the settlement to receive it. 
ir/pYc, Brpurte, G. ^ ' 

Eq. 9. Hee Chimhers v. 14 Jur. 

Award.] — A lessee under a building lease, 
an’eed in to sell part of the demised pre- 

ndses to a mil way company, the price, in case ot I 
<liiferonce, to he referred to a surveyor, to be 
agreed upon between the parties in the usual 
manner, Tlie company bad, at the date of the 
icn-c-ment, ti bill belom parliament to enable 
them to take his land, but it had not then become 
law. I'he surveyor made his award in 1868, but 
made n<» provisitiii as to the costs ot the reference : 
— Ihihl, that the relation of vendor and imr- 
chuser was not established till the price was 
ascertained, and that the lessee must pay the 
out<''oings from the lan<l until the date ot the 
award, and was not entitled to interest on the 
purdinse-muney ii]t to that date. Gnunny v. 
A. ////.. 21 L. T. 769 ; IS W. R. 121— L.JJ. 


before the award, and the company, not l^ing in 
possession, delay paying or depositing the pm- 
chase-money, they are liahlo to pay i^tst at 
4 per cent, per annum, not from the date of the 
award, hut from the time they might prudently 
have taken possession ; that is, when a good title 
was shewn. EeaUMU Local Boa^, ff w 
(13 Gh. E. 365), disappiwmd of. 

O IF By., In re, .50 L. J., Ch. 679 ; 18 Ch. E. 
14;6;ML.T.792;29W.R.727. 

In the case of a compulsory purchase under 
the Lands Clauses Act, 1845, interest is payable 
to the vendor by the purchaser from the time 
when possession might have been taken, it 
, appearing that a good title could he shewn. And 
» tlm land being subiect to mortgage, interest is 
. pavable by the vendor to the mortgagee m lieu 
of "notice. Sjieneer-Bell to L.^' 8. Tl.Py., 33 
W. R. 771. 


Verdict.'— A shevitfs jury, in awai’ding com- 
pt‘?i-ritiu}i h» a landowner against a railway^com- 
pauv in found that so far back as 1852, lie 
wa." entitled to 5.272/., saying nothing as to 
iuteivst. llic order of the court below, adding 
to the principal twelve years’ interest, wns 
n-versed. Gihdioihm By. v. (Mrinwhael, L. R. 

2 11. L. (Sc.) 56. 

In an action to recover a sum awarded to the 
plaintitf by a Jury, under 43 Geo. 3, c. 140, and 
48 Geo. 3,*e. 11, as compensation to be made by 
tlie Bristol Eock Company for an injury done to 
the plaintiff’s property liy means of the works 
aiithorirsed bv those acts : — Held, that the jury 
might give iiitere.st for the detention of the sum 
awarded. HUhorre v. Buries, 1 M. & S. 169. 

The interest of landowners who were entitled 
in fee -simple subject to certain tenacies was 
a'-^sesst.'.d bv a jury under the Lands Clauses Act : — 
Hehl. that iiiterest at 4 per cent, was payable 
from the date of the verdict, although de facto 
pos'^e.ssioii of the land was not obtained until the 
expiration, at a subserpient period, of the tenacies 
sii](ject to which the land w.as held. EeelesMll 
loe^fl Hoanh In re, 49 L. J., Ch. 214 ; 13 Ch. E. 
365 ; 28 W. H. 536. 

When good Title shewn.] — A complete con- 
tract being cstahlisbe<l between a railway com- 
pany :md it landowner by the notice to treat, and 
an awaid under the Lands Clauses Act, 1845, 
tiKing the amount of the purchase-money, the 
ordinary nih's us between vendor and purchaser 
apply ti) Stull a <‘oiitra,et, iricliu ling the liability 
of the put chasing company, in a proper case, to 
pay intm-est on their unpaid purchase -money, 
llius. where the title has not been accepted 


Recovery of Arrears.] — In 1857 S. made an 
equitable mortgage of a public-house in Leeds, to 
secure the repayment of 400Z. with interest _at_oL 
percent. The mortgagor, and _tho.se claiming 
under him, continued in possession of the house 
without paving any interest on the debt. 
appeared to have been some arrangement as to 
1 that, though what, exactly, was not shewn, in 
Scpterabei\ 1875, the corporation^ of Leeds gave 
notice to the parties interested in_ the house of 
their intention to take it, under their com pulsoiy 
powers, for the benefit of the borough, and then 
The mortgagees presented a petition tor payment 
paid the purchase-money, into court, 

out of court to them of their principal money and 
interest for nineteen years at 5/. per cent., 
to^mther witli their costs : — Held, that they were 
eiffitled to their principal money, with interest, 
foi’ the whole period claimed ; but on a re-argu- 
nient tliat six years’ ari-ears of the interest could 
onlv lie recovered. Steads Settlement Trusts, In 
re/45 L. J.. Ch. 634 ; 2 Ch. E. 713 ; 35 L. T. 
465 ; 24 W. R. 698. 


Vendor delaying Completion.] — If the owner 
of laud compelled to sell under the Lands Clauses 
Act delays the completion of the purchase, 
interest will stop upon an appropriation of the 
purchase-money with notice that it is employed. 
llhoY? V. Bet] e tit's Canal Co., 23 Beav. 575 ; 26 
L. J., Ch. 566 ; 3 Jur. (N.S.) 924 ; 5 W. R. 617. 

3. Eisposal op. 

a. Generally. 

Apportionment.] —A dean and chapter and 
their lessee for twenty-one years, under covenant 
not to assign without their leave, entered into a 
joint contract for sale of part of the demised 
premises to a railway company, at an aggregate 
price. On the completion of the purchase and 
the conveyance of the property to the company, 
they paid the amount into court, under s. 69 
of the Lands Clauses Act, 1845. The court 
declined, upon the petition of the lessee, to 
apportion the purchase-money. By consent the 
money was ordered to be invested, and the divi- 
dends to be paid to the lessee for his term, or 
until further order. Ward, Ex parte,!, Ee G. & 
Sm. 4 ; 5 Railw. Cas.398 ; 17 L. J., Ch. 249 ; 12 
, ' Jur. 322. 

Renewable leaseholds— Bine.]— Where lands 
in lease, subject to a customary right of renewal 
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in an ecclesiastical corporation sole, have been 
taken for public purposes under the provisions of 
the Lands Clauses Act, s. 74 of -that statute 
einpiowers the court on the occurrence of every, 
period at which, if the land had not been taken, 
the lease might have been renewed to authorise 
the payment, out the fund in court arising 
from the purchase-money and its accumulations, 
of an equivalent to the fine payable upon such 
renewals. 8t. PauVs (Precentor')^ Ex 'parte^ 1, 
Kay & J. 538 ; 24 L. J., Ch. 395 ; 1 Jur. (Jt.s.) 
444 ; 3 Eq. E. 634 ; 3 W. E. 430. 

Purchase Money or Compensation. ] — A railway 
company when constructing their line excavated 
soil on the land of M., and used the stuff for 
ballast. jSTo notice was given to him that his 
land ivas required for the purposes of the com- 
pany. After a delay on their part of some years 
the matter was, with other claims for conse- 
quential injury, referred to arbitration. The 
articles recited his allegation that the lands had 
been ‘’ taken and used and otherwise injured,” 
and provided for the ascertainment of the pur- 
chase-money for the lands taken and used. The 
award found that the company had “ cut the soil 
of a portion of the lands, and that it has been 
taken and used,” &c., and awarded a sum “as and 
for the purchase-money of the portion of the 
lands,” &c. The money was paid to the owner, 
and subsequently the pond formed in the exca- 
vation was taken by another railway company, 
under their compulsory powers. iSe claimed 
that on the construction of the deeds, and under 
the facts of the case, he had remained the owner 
-of the lands : — Held, that the lands were taken 
by the company, and that the money was paid 
for the purchase and not merely as compensation 
■for injury thereto. Belfast Central i??/., In re, 
Maerary^ Ex parte ^ 19 W. E. 238. 

Death pending Proceedings.]— Order made on 
■a petition by a rector for the investment of the 
money arising from the sale to a railway com- 
pany of a part of the rectory lands. Pending the 
proceedings in the master’s office, the rector died. 
The new rector consenting that the proceedings 
ishould go on, no supplemental order necessary. 
Semble. Lea (Kector')^ Ex parte^ 21 L. J.. Ch. 
776. 

Service.] — Semble, where purchase-money has 
been paid into court, it is not necessary for the 
person in possession as owner to serve any other 
person than the company with the petition for 
investment. Stern/s Estate, In re, 3 W. E. 
.561. 


b. Interim Investment. 

No Option in Company.] — The court will not 
.allow a railway company to retain any option 
after the order for immstment as to the’ fund in 
which, or the time when, the moneys are to be 
invested. Newport, Abergavenny and Hereford 
By., Ex parte, 11 Jur. 160. 

“Cash under Control of Court.”] — The pur- 
chase-money of a settled estate sold under the 
Lands Clauses Act may be invested like cash 
under the control of the court. Foy, In re, 33 
L. T. 161 ; 23 W. E. 744. 

Money paid into court tinder a private act, and 
invested in exchequer bills, is “ cash under the 
•control of the court,” within the meaning of the 
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act 23 k 24 Viet. c. 38, and the Generai'Order of 
the 1st of February, 1861, and may be invested 
in any of the securities sanctioned by the court, 
although such private act directs the investment 
to be in exchequer bills. Jaclisbn y. Tyas, 52 
L.J., Ch. 830. 

Purchase-money paid into court under the 
Lands Clauses Act, 1845, is cash under the con- 
trol of the court within the meaning of 22 k 23 
Viet. c. 38, s. 10, and accordingly the court has 
power to direct the investment of it in East 
India stock. Boyd's Settled Estate, In re (42 
L. J., Ch. 506 ; 21 W. E. 667) ; Langmmd v. 
Coelierton (25 W. E. 3L5) ; Eirhsmeaton (Hector'), 
Ex parte (infra), overruled. St. John's College, 
Oxford, Ex parte, 52 L. J., Gh. 268 ; 22 Ch. B. 
923 ; 48 L. T. 331 ; 31 W. E. 55— C. A. 

Money paid into court under the Lands Clauses 
Act, 1845, is not to be invested as cash under the 
control of the court, but only in the manner 
specified in the act. Eryer's Setilenient, In re 
(L. E. 20 Eq. 468), not followed. Eirhsmmton 
I (Beetor), Ex parte, 51 L. J., Ch. 581 ; 20 Oh. B. 
203 ; 30 W. E. 539. Overruled by preceding 
case. 

Money in court paid for the redemption of 
3 per cent, consols, representing money paid 
into court under the Lands Clauses Act, 1845, is 
“cash under the control of the court,” within 
the meaning of the act 23 k 24 Viet. c. 38, s. 10, 
and may be invested as such. St. John's College, 
Osford, Ex parte (22 Ch. B. 93), followed. 
Brown. In re, 59 L. J., Gh. 530 ; 63 L. T. 131 ; 38 
W. E. 529— C. A. 

Purchase-money in court arising from a sale 
under the Lands Clauses Act, is “ cash under the 
control of the court,” within the meaning of 
23 & 24 Vlct. c. 38, ss. 10, 11, and the court has 
accordingly power to invest it as such, e.g. in 
East India U. per cent, stock. Fryer v. Salis- 
hury and Dorset Junction By., 45 L. J., Ch. 96 ; 
L. E. 20 Eq. 468. 

When money has been paid into court under a 
special act (e.g. the Lands Clauses Act, 1845), 
by which it is provided that moneys paid into 
court may be invested in specified investments, 
the court has no jurisdiction to order the money, 
as being “ cash under the control of the court ” 
within Lord St. Leonards’ Act (23 & 24 Viet, 
c. 38), to be invested in investments allowed by 
the General Order under that act, which are not 
included in the investments specified in the 
special act, e.g. India 4Z. per cent, stock. Boyd's 
Settled Estates, In re (42 L. J., Ch. 506), fol- 
lowed ; Taddy's Settled Estates, In re (L. E. 16 
Eq. 532) ; Fryer's Settlement, In re (L. E. 20 Eq. 
468) ; Kay's Trusts, In re (23 W. E. 744) ; and 
other cases not followed. St. Mary, Wigton 
(Vicar), Ex parte, 18 Ch. B. 646 ; 45 L. T. 134 ; 
29 W. E. 883. 

The court will allow an investment in. metro- 
politan consolidated stock (under 34 & 35 Viet, 
c. 47, s. 13), of purchase-money paid into court 
by a school board. Bedhead, In re, 39 L. T. 60. 

On Mortgage.] — The purchase-money of land 
taken by a railway company for the purposes of 
their act was, on petition, directed to be invested 
in a mortgage of real estate ; and the company 
was also ordered to pay the costs of all parties 
thereto and to the petition. Beading v. Ha mil- 
to?i, 5 L. T. 62S. 

Where purchase-money had been paid into 
court under the Lands Clauses Act and invested 
in consols, upon an application for its reiiivest- 
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inent on mortgage security : — Held, that such 
reinTestment could not be treated as a permanent 
investment, and that the company must pay the 
costs without any condition as to the costs of any 
future permanent inTestment. Myth's Trusts f 
In re, L. B. Hi Efp 468 ; 28 L. T. 890 ; 21 W. Ih 
819. 

Purchase-Tnoney for lands tahen by a railway 
company having been paid into coui’t, the tenant 
for life of the estate petitioned that the money 
might be reinvested on mortgage : — ^Helcl, that 
the mortgage could not be considered a permanent 
investment, and a direction that the company 
should not bo required to pay the costs of a 
future permanent investment refused. Setoart, 
In re, 1.. It. 18 Eq, 278 ; 80 E. T. 355 ; 22 W. R. 
(525. 

The court will sanction the interim investment 
on real security of purchase-money paid into 
court under the Lands Clanses Act. Smith's 
Trust Estate, lu re, L. R. 9 Eq. 178 ; 18 W. E. j 
369. i 

The court ordered the interim investment of 
pur(;hase-money on mortgage of real estate at the 
cost of the companv. F lemons' Trusts. In re. 
40 L. J., Ch. 86 ; L. R. 10 Eq. 612. 

Order directing that Mortgage should he Per- 
manent Investment, ] — The compensation moneys 
of iiuuls compulsorily taken by a railway com- 
pany were invested in reduced annuities, the 
company paying the costs. The fund was siil)- 
sequcntly reinvested on mortgage, the company 
again ])aying the costs. On this occasion it was 
ordei'i-d tliat for the purposes of costs of any ; 
future upplication, such reinvestineiit should 
be treated as a permanent reinvestment. An j 
ari'angernent for a transfer of the mortgage | 
security having been entei-ed into by the owner' 
of the fural, an application, was made to the court 
fur a declaration that the transferees were abso- 
lutely entitled to the moneys secured by the 
mortgage. The question was whether under s. 80 
of The. Lands Clauses Act, 1845, the com[)any 
was liable to pay the costs of this application : — 
Held, That the company was not liable to pay 
such costs, the meaning of the previous order 
being that ir was not to be subjected to the I 
payment of the costs of any future application 
in respect of the purcha.se-inoiieys. Oedlimj 
Ilertory, In re. 53 L. T. 244. 

Affidavit of no Title dispensed with.] — The 

affidavit of no title in any other person required 
by the Coiisojidated Orders XXXIV. r. 3, in sup- 
port of petitions under actsof pnriiiiment for the 
interim investment of piireha.se-moiiey and pay- 
ment of divulends to the person.s entitled thereto 
was, in the ease of a petition under the Lands 
Clanses Act, 1845. s. 70. by a large public cor- 
I)oratJou, dispensed with. Man dale n (Mlene. 
Oti'ford, In re. 42 L. T. 822. 


c, iPayment of Dividends, 
i. Annuitants. 

ilffo Conveyance.] — A railway companv ])aid 
motley into court fur the pureliase of land which 
was siibjcct to an annuity; no conveyance ha< I 
been made. The court, on petition of the owner 
of the land, ordered the dividends to be paid 
to the anmiUfint. (hjm, jtarte, 11 Jur. 
■1071., . . 


Enforcing Payment— Parties to Petition.}— 

tinder an act of parliament for making docks, , 
the value or compensation for property taken for 
the purpose of the act was directed in certain 
cases to be paid into the bank in the name of the 
accountant-general, and to be laid out in bank 
annuities, and until such bank annuities should 
be sold, and the produce invested in other hei’e- 
ditaments, the dividends were to be paid to the- 
person or persons who would be entitled to the 
rents and profits of the hereditaments if unsold. 
The act also directed that the court, on the appli- 
cation of any person or persons making claim to- 
the money awarded as a compensation by motion 
or petition should, in a summary way of proceed- 
ing, or otherwise, order the same to be laid out 
and invested in the funds, or distribution thereof, 
or payment of the dividends according to the 
estate, title, or interest of the person making claim 
thereto. On the petition of an annuitant, whose 
annuity was charged on the property with powers 
of distress and. entry, and further secured by a 
term, for ])av merit of his anniiit}^ and the arrears 
thereof, out of a fund brought into court iiiidei- 
the act, the court held, that it had no authority 
to proceed in a summary way on the petition of 
an ineuinbrancer, but only at the instance of the 
l>ersoiis who would have been entitled to the rents* 
if the property had been unsold, and dismissed 
the petition. IJacli, IiJ.e j? arte, 2 Y. k J. 386 ; 31 
K. R. 603. 

ii. Eeclesiastleal and other Corporate Property. 

Leaseholds — Term unexpired.] — The rector of 
Lambeth, seised in right of office of certain houses 
taken, by a railway company, under the powers of ’ 

I their act, applied by petition for the investment 
[ of a sum of money which had been paid by the 
railway company for compensation and further- 
reversion, and thei-eby jirayed for the payment of 
dividends to the petitioner and his succekovs. It 
appearing that the houses were subject to leases, 
of which thirty years were unexpired, at a nominal 
rent; the court refused to make the order as- 
prayed, but directed the investment and accumu- 
lation of the sum, with libertv to apply. Lambeth 
\ (Peetor). L\r parte. L. A E TV. lia., In re. 4 
I Railw. Cas. 231. 

I The Bishop of Winchester, the lessor of lands- 
! of the see. demised for lives and years : — Held, not 
! to be entitled to any portion of the purchase- 
1 money and compensation for damage and sever- 
I ance pairlinto court in respect of lands comprised 
I in the demise and taken by a railway company, 

I or to the dividends of such money when invested! 
on the ground of the diminution of the fine which 
would be payable, until the lease should become 
renewable. ]V}nchester Urishop'), Mv parte. 10 
Hare, 137 ; 16 Jur. 649. 

A railway company took some land belonging 
to an ecclesiastical corporation, which at the time 
, was let on lease, and a large sum was awarded as 
I a comppsation, on the principle of the lessee 
I continuing to pay the rent reserved by his lease. 

1 The lain I being valuable for building purposes, 
j arni it being tlie custom of the corporation to> 

I make it available by accepting surrenders, an<l 
regranting building lca>es at a great advance ()f 
rent -.—Held, that the corporation was entitled 
to tne dividends on the compensation money, in 
addition to the rent, during the term granted by 
the lease*. Westminster (JDean'), In re. Hamp- 
stead Janet ion /r,26 Beav.214 ; 28 L.J.. 

CTu 144 ; 5 Jur. (X.s.) 232 ; 7 W. R. 81. 
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Where land belonging to a dean and chapter, 
but subject to a lease, was purchased by a railway 
company, and the money paid into court, it was 
held that the dean and chapter were only en- 
titled, during the continuance 'of the lease, to so 
much of the dividends of the purchase-money as 
would eqiuil the amount of rent, and the rest of 
the dividends were to be accumulated till the 
expiration of the lease. Chrutclmrcli (^JDeaih)., 
Ex partc\m L. J., Ch. 149. 

Lands belonging to a see, and held on lease, 
are taken under an act, and the money paid into 
court. The sum being under 15GZ., a petition is 
presented praying payment of the dividends to 
the bishop and his successors. Application refused. 
Bath and Wells (Bishop), In re, 2 W. R. 1. 

Where real estate of a college, subject to a lease, 
was taken by the commissioners of public works, 
and the purchase-money paid into court : — Held, 
that during the continuance of the lease, the 
college was entitled only to so much of the divi 
deiids as was equal to the rent, and that the 
rest of the dividends must be accumulated until 
the determination of the lease. Merton College 
(Warden), Ex parte, 1 N. R. 176. 

“ Possession ’’—Sect. 79.] — The mere fact of 
the recei})t of rents and profits by the trustees of 
a burial ground, who w^ere appointed for the 
management thereof solely as a burial ground, 
and for the receipt and application of the burial 
fees, at the time wdien a portion of the burial 
grount I is taken by a raihvay comtyany (the 
ground being at that time closed for ever as a 
burial ground, and the rents and profits being 
received springing from the use of the ground for 
other purposes), is not such a possession as brings 
the application of the trustees for the investment 
of the purchase-money paid into court by the 
company, and for the payment of the dividends 
to them, within the Lands Clauses Act, s. 79, 
Bt. Paneras Burial Qround, In re, 36 L. J., Cli. 
52 ; 14 W. R. 576. 

. Where the income arising from property 
taken under the Lands Clauses Act had been 
applied for several hundred years by the rector 
and churcliw^ardens of the parish to the relief of 
indigent parishioners, but it was uncertain in 
wiiom the legal estate in the land was vested, 
the court made an order under s. 79, directing 
payment of the dividends to the rector of the 
parish for the time being. St, Benefs, In re, 12 
L. T. 762. 

Burial Ground — Payment to Rector.] — A 

portion of a closed churchyard was taken by the 
corporation of a towm to widen the street, and 
the amount of the purchase-money was paid into 
court : — Held, that the rector wns entitled to 
have the dividends paid to him for his life, and 
to his successors after him. Lirerpool (Bxetor). 
Ex parte, AO Jj. J.. Ch. 65 ; L. R. 11 Eq. 15 ; 23 
L. T. 354 ; 19 W. li. 47. 

Part of the burial ground of a pariah wms 
required by a railway company. The freehold 
of the ground wms, by act of paiiiament, vested 
in the rector and churchwardens, in trust for the 
parish. The ground was subsequently closed as 
a burial place. The (*ompaiiy paid the ])urchase- 
money into court : — Held, that the rector for the 
time being wms entitled to the dividends. St. 
Martin's, Birmlnqham (Beetor, Ex parted), 40 
L. J., Ch. 69 ; L. R. 11 Eq. 23; 23 L. T. 575 : 19 
W. R. 95. 


Archbishop.] — Dividends of investments of 
purchase-money, paid into court by a raiiwmy 
company for lands belonging to the Archbishop 
of Canterbury, ordered to be paid to the arch- 
bishop for the time being. Canterlmrg (Arch- 
hlshop), Ex parte, 2 De G-. & Sm. 365 ;‘5 Railw. 
Cas. 699 ; 12 Jur. 1042. 

Dean and Chapter.]-— Upon a petition for pay- 
ment of the dividends of stock, representing 
money paid in by a railway company for glebe 
land, to the dean and chapter for the time being : 

Held, that the dividends must accumulate. 
Battle (Beati), Ex parte, IW. 'K, 271. 

Form of Order,] — In order to obviate the 
necessity of repeated applications to the court, 
in cases where the purchase-moneys of glebe 
lands had been paid into court, and invested, the 
form of the order wms, that the dividends should 
be paid to the vicar for the time being, and 
churchwardens and overseers, or either of them. 
Bicester Churchwardens, Ex parte, Biudilnghain* 
shire Rg., In 're, 5 Railw. Cas. 702. 

Municipal Corporation.] — A part of some 
lands w^hich had been vested in trustees under 
the Municipal Coiq)orations Act w'as taken by a 
raihvay company, and the purchase-money WLas 
paid into court. Order made for the investment 
in consols, and the payment of the dividends to 
any two of the trustees for the time being. 
Collins's Charity, In re, 20 L. J., Ch. 168. 

Charity Property.] — Where purchase- money 
W'as paid into court in respect of lands vested 
in charity trustees, subject to leases for years 
dependent on lives, the court, in the exercise of 
its discretion, ordered the money to be invested 
and the dividends to be paid to the trustees 
instead of being accumulated. St. Thomas's 
Church Trustees, Bristol, Ex parte, 23 L. T 
135. 

Order for investment of the proceeds of lands 
belonging to a charity which had been taken 
under the Lands Clauses Act, 1845, and pay- 
ment until further order of the interest to the 
secretary, and to his successors the secretaries 
for the time being, of the trustees of the charity, 
of w'hich there w’as no treasurer. Codrington's 
Char It If, In re, L. R. 18 Eq. 658, 

Upon a petition for investment and payment 
of dividends of purchase-money for charity lands 
paid into court under the Lands Clauses Act, 
|)ayment of dividends ordered to the rector for 
the time being, he being a [)erpetual trustee of 
the charity. Bavenanfs Charity, In re, 2 W. R. 
344. 


iii. Tenant for Life, 

Compensation for Bight claimed by.] — ^TV'hen 
lands are taken under 8 &: 9 Yict. c. 18, and 
besides the sum paid for the inheritance a 
further sum is awarded as compensation, in 
recognition of a right churned V>y the tenant 
for life, he %\ill not be entitled to that further 
sum but onlv to the interest on it. Wilson, In 
re, 32 L. J., Ch. 191 : 9 Jur. (n.B.) 1943 : 7 L. T. 
772 ; 11 W. R. 294. S. MarlhorougICs (Bake:) 
Estates, In re, 13 Jur. 738, and cases, post, col. 
1407. 

Devise subject to Lease at less than Rack 
Rent,] — A testator devises real estate, subject to 
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a lease for a term of years at 25Z. 10^* rent, to i 
A. for life, remainder to B. A railway company 
purchases the interests of A. and B., subject to 
the lease, for 1,700^ which is invested. The 
lease was .granted at the vsaid rent (less than a 
rack-rent) in consideration of a covenant to 
expend money, bOO?., on the estate during 
twenty years: — Held, that the tenant for life 
was entitled to the whole of the dividends of 
the purchase-money. Steioard^s Estate, In re, 

1 Drew. 1 W. B. 489. 

Conveyance not executed-— Possession taken.] 

— ^Where a raihvay company has taken possession 
of lands under agreement, part of the purchase- 
money being paid into court, and part remaining 
in the company’s hands at 4L per cent., the 
tenant for life of the lands is entitled to have 
the whole invested, and the dividends paid to 
him, although all pai’ties have not executed the 
conveyance, in the absence of any improper 
comiuct on his part relative to the execution. 
TT>cy, In re, 11 Jur. (K.S.) 290 ; 12 L. T. 171 : ! 
18 \V. B. r>4;i 

Upon a petition for the reinvestment in 
land of money paid into court under the Lands 
Clauses .Vet, and invested in stock, and for 
payment to the petitioner, the tenant for life 
of tlie latids taken by the com|)aTiy, of the 
dividends of the fund in court, the court will 
order tine dividentk ivf the fund to be paid to 
tlie tenant for life befoic cvaneuince, where 
the company are in the pusst.ssi<»i‘ of the land. 
Ilnu^erfonKlu m 1 Ka^ Ad {Id , [ Jur. (N.s.) 
Bt5.‘ 

Accumulated — Power of Appointment,] — A 
sum Idv. 2(h Consols, reju-esenting the 

acenmulated divideiuis arisiiig from the piir- 
chase-iimney of settksl tVeelioids let for a long 
lerm of yoiii’s at a peppercorn rent taken by a 
railway company, pmd out to the tenant for 
life, who had an ab^olllt(' testamentary power of 
appointment, ^vitli eonseuit of the remaiiidennen, ‘ 
tile })resumption being that a woman aged fifty- 1 
one y«-.'ars and eleven months, who had been ! 
niarried tifteen years and had never had any 
children, w'oiild not have any children. AlUisoa.'i 
Tenstn, In re, Bd L. T. 658. 

i 

Apportioumeut.J — Where compensation money 
was pjiid into court by a railway company on an 
agreement w'ith tenant for life for purchase of 
the fe(>sim|>le, but, on inTestig.ating the title, i 
parr of the iand was found to be copyhold, with 
a defective title as to one undivided iiioiety, the j 
court ordered an apportionment of the money, i 
so as to carry over the amount repteseiiting the I 
price of that p.art of the land to which a^good 1 
title was made, .and the dividends to be paid 
tcpthc tenaid for life, but the capital not to be! 
pai<l out witiiont notice to the company. PerM \ 
Estate, In re, 1 Bin. k 0. r>4r> ; 7 Eaihv. Gas. 
ddJ : 2 W. it. 21. 

^Land, whicii was devised by a will dated in 
1 798 to A. for life, with remainder over, was 
taken by a railwTiy company under the pow’ers 
of their special act ; and the {mrehase-money 
was <{iily ascertaijied. pjuil into court, and 
invested in cmisoJs, and the dividends ordered 
to be pai<l to the tenant for life. The tenant 
for life tiled in Kebriiary, LSeJ. In October in 
that year the remaiuderrnan petitioned for the 
transfer of the fuml and payment of the last 


dividend to him Held, that the money in 
court could not be considered as land for the 
purpose of the Apportionment Act of 1738, and 
that therefore the executors of the tenant for life 
took no part of the last half-year’s dividend. 
Lonqivortli' s Estate, In re, 1 Ka}' & J. 1 ; 23 
L. J., Ch. 104 ; 2 W. B. 124. 

Land wiiicli wms limited to A. for life, remainder 
to B. in fee, wns taken by a canal company, 
under statutory powers. The purchase-money 
w^as paid into court, and afterwards invested 
in consols. A. died without having received 
any of the dividends. His residuary legatee 
bequeathed all her residuary personal estate to 
the petitioner, wdio prayed for payment to him- 
self of the fund and the dividends. The legal 
personal representative of A. was not before 
the court. The court refused to pay to B. the 
dividends accrued during the life of A., and 
ordered them to be paid to A.’s personal repre- 
sentative. AeVers" Tnists, In m 9 Jur. (N.s.) 
224 ; 7 L. T. 525 ; 11 W. B. 182. ' 

Service.] — Certain property being taken by 
the Commissioners of Woods and Forests under 
the Metropolitan Building Act, on a petition 
for payment of the dividends of the proceeds 
in court to a tenant for life : — Held, that service 
ii|>on the commissioners w'as unnecessary. Ery- 
lauds Estate, In re, 1 W. E. 139. 

Form of Order.] — A tenant for life had sold 
land to a company by jury process, the purchase- 
money being paid into court and invested in 
coTisols. On a jjetitioii of the tenant for life 
and two of his anniiitants (not bound by the 
contract) for })ayment of the dividends to the 
former, the order was made as ])i’ayed, prefaced 
with an undertaking by the annmtants not to 
distrain on any part of the land in the contract. 
Pedlcifs Estate, In re, 1 Jur. (N.S.) 654. 

’ A public company having purchased land for 
the [)ui’poses of their act, and paid the money 
into court, it is conipetent for the court, the 
wdiole inatter being before it, not only to order 
the transfer into the separate account of the 
landowmcr having a limited interest, but also by 
the same order to direct }:)aynient of the dividends 
accord in 2 to the rights of parties. Jalife, In re, 
3 Jur. (n'.S.) 633. 

Proof of Title.] — A tenant for life, on applying 
to the court for payment of the interest and 
dividends of money ])aid in and invested as the 
value of land taken by a raihvay company, must 
satisfy the court that he alone is the person 
entitled as tenant for life. Milne's Estate, In re, 
1 K, E. 516; 8 L. T. 199. 

Eurther Inquiry.] — A raihvay company took 
leasehold houses ^vhicli had been improved by 
the tenant, and. paid into court 2,200Z., as repre- 
senting his interest. It timied out that the lease 
W'as void, and the court directed an inquiry as to 
the increase of pecuniary value by the lessee’s 
outlay, such increase to be paid to him. The 
reversioner having then declined to intervene, 
the company hut I the fee-simple value assessetl 
at 4,000/., and paid tliat into court ; and the 
reversioner, }jy })etitio3i, asked a declaration 
that lie was entirletl to tlie wdiolc 4,000/., or to 
such pait as to the court sliould appear just ; 
ami for all jnnper iiupiiries, investment, amt 
payment of the dividends to the tenant for 
life ; — Held, that a second inquiry must be 
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directed as in the former order, and an interim 
invevStment. LiintletL In re. 13 L. T. 490 : 14 
W. E. 93. ' . 

Settled Leaseholds.]— neo?t mh-ditlsmi. 

iv. Leaseholds in Settlement. 

Tenant for Life and Eemaindermen.] — Where 
leaseholds which are taken b}’ a railway company 
are limited to a tenant for life and remainder- 
man, the purchase-money paid for such leaseholds 
must be divided according to the number of 
years of the lease remaining unexpired at the 
time of taking such lands, and the representatives 
of the tenant for life are entitled to the portions 
in respect of the years during which the tenant 
for life lived, and the residue is payable to the 
remainderman. Money, In re, 2 Dr. & Sm. 94 : 
31 L. J., Ch. 496 ; 10 W. E. 399. 

Leaseholds bequeathed to one for life, with 
remainder over, were taken by a railway com- 
pany, and the purchase-money was inveked in I 
consols. The tenant for life only received the 
dividends : — Held, on her death (her representa- 
tives assenting ^ to take it), that her estate was 
entitled, out of the consols, to the difference 
between the dividends received and the aggregate 
amount of the rental which would have accrued 
during her life, if the premises had not been 
taken. Jeffreys v, Conney, 28 Beav. 328. 

Deficiency of Income.] — Leaseholds under a 
dean and a chapter, renewable by custom, were 
held by trustees for a tenant 'for life, with 
remainder over ; and the trustees were directed, 
“ two years or sooner before the time for 
reneAval,” to bring a part of the rental into 
a fund until a sufficient sum was raised for the 
renewal, so that the estates may be always 
kept renewed . . . for ever.” In' June, 1865, 
and February, 1866, notices to treat for pjirts of 
the leaseholds, then having about thirteen and 
five years resj:)ectively to run, were given by a 
railway company. At Lady Day, 1866, the dean 
and chapter ceased to renew leases ; and about 
the same date their property was taken over by 
the ecclesiastical commissioners. Tlie values 
of the two properties having been assessed at 
amounts which, when paid", and invested in 
3Z. per cent, stock, gave a diminished income 
to the tenant for life : — Held, that the tenant 
for^ life was not entitled to be recouped the 
deficiency of income out of the coiq)us of the 
fund. lVood\^ Estate, In re, 40 L. J., Ch. .59 : 
L. E. 10 Eq. 572 ; 23 L. T. 430 ; 19 W. E. 59. 

Where a tenant for life of a leasehold is 
compelled by a railway company to sell, and 
the value of the property when invested does 
not produce an income equal to the net rental I 
of the leasehold, the court will allow a propor- 
tion, according to circumstances, but generally 
not the whole of the difference, to be made up 
from year to year out of capital. L. B. 4* S. C. 
By., Ex parte, Birch, In re. 10 Jur. (N.S.) 673 ; 
10 L. T. 690. 

The income of the investment of purchase- 
money of leaseholds being insufficient to give 
a tenant for life of the lease the same benelit as 
she would have had if the lease had continued 
in existence, the court directed a government 
annuity eciual to the net income from the lease- 
holds to be purchased, or if the fund was 
insufiicient for that purpose, then that the 
dividends be paid to the petitioner for life, 


and the principal half-yearly divided bv the 
number of years unexpired ‘of the term', and 
half of the quotient part of the stock to be sold, 
and the amount paid to the petitioner during 
her life in addition to the dividends, Pfieqex. 

L. E. 6 Eq. 426. ‘ ' ' 

Amount of Eent not Income from Purchase- 
money.] — When land in trust is let on lease at 
rack-rent, and taken under the Lands Clauses 
Act, the tenant for life is entitled during the 
remainder of the term to the amount of rent, 
and not the income derived from the piirchase- 
inoney. Mette, hi re, 38 L. J., Ch. 445 ; L. E. 7 
Eq. 72. 

Ground Sent.] — Where a railway company 
takes lands, subject to a lease at a low ground- 
rent, the tenant for life is only entitled to the 
amount of the ground-rent out of the income of 
the purchase-money, and the excess of income 
must be accumulated until the expiration of the 
lease for the benefit of the estate. Woottols 
Estate, In re, 3.5 L. J., Ch. 305 ; L. E. 1 Eq. 589 ; 
14 L. T. 125 ; 14 W. IL 469. 

Higher Eent obtainable. J— When a railway 
j company takes lands of a leasehold tenure in the 
j occupation of a tenant for life, and it appears 
that if not taken they would let for an increased 
rent, the court will allow a slight increase upon 
the original rent by way of income out of the 
purchase-inoiiey. Eorth, In re, 19 L. T. 43. 

Continuance of Leases.] — A railway company 
took freehold lands settled by a will, and subject 
to leases at beneficial rents made by the tenant 
for life. The company paid the purchase-money 
into court, and the lands were conveyetl to them 
subject to tlie leases. The tenant for life made 
I an arriingement with the lessees that they were 
to continue to pay the .same rents as before, 
although parts of the properties leased had been 
taken by the company. The tenant for life 
presented a petition asking for the investment 
of the money in court, and the payment of the 
dividends to her : — Held, thut the court would 
not allow the tenant for life to derive any 
benefit from the purchase by the company, and 
that she could not receive the dividends on the 
purchase-money during the continuance of the 
leases, but that they must be accumulated. As 
each lease fell in the tenant for life would be 
entitled to so much of the dividends as was 
produced by the purchase-money of the land 
comprised in the lease which had fallen in, as 
also the income of the accumulations of the past 
I dividends of such portion of the purchase-money. 

S GrifftEs Wm, In re, 49 L. T. 161. 

A. tenant for life of certain leaseholds, part 
of which are taken by a railway company. The 
compensation money is paid ‘into court, and 
afterwards invested, and the dividends ordered 
to be paid to A. for life. The lease expires in 
the lifetime of A. Held, that. A, is entitled 
to the whole of the compensation mone}’- and 
the dividends thereon. OxJ'ord, Woreester, and 
Wolrerliaw 2 )ton By., In re, Beavfoirs Trusts, 
hire, 1 W. E. 14. 

A railway company took freeholds settled by 
a will, and subject to eight leases, one granted 
by the testator and the other seven granted 
under powers in the will, either by the trustees 
or the tenant for life, and containing covenants 
by the lessee to repair or rebuild. The company 


LANDS GLAUSES KCT—Purch(m of Lands. 


fiSii 


? .-'i 
» ■! ! 


'• i 




purcha.^ed the leasehold interests from the tenants 
themselves, and paid the purchase-moneys of the 
fee, subject to the lessee’s interests, into court 
under the Lands Clauses Act, 1S45. The inconie 
of the purchase-moneys when inyested would be 
greater than the aggregate rents payable under 
the leases Held, upon petition by the tenant 
fur life for investiiient and payment to him of 
the divideinls, that, having regard to s. 74 of 
the Lands Clauses Act, 1845, he was entitled, 
during the continuance of the leases, to so much 
only of the dividends as equalled the amount of 
the rents ho would have received in case the 
property hail not been taken by the railway 
company ; that tlie rest of the rents must be 
accumuiateil : and that, upon the date of falling 
in of each lease, the tenant for life would be 
entitled to an atlditional annual sum representing 
the inc.ouie of so much of the capital of the 
})urehaHe“inoneys as was attributable to the 
property comprised in the lease which had 
fallen in. and of the accumulations thereof, less 
the rent under smdi lease, Wo{ftt<>H\H Eatate. 
In re (L. H. 1 Hq. 589), followed. Wilhen' 
Estate, In re, 50 L. J ,, Ch. 199 ; 16 Ch. D. 597. 

Payment out of Capital— Actuary.]— When 
leaseholds settled u})on one for life with remain- 
ders over had been purchased, the court, u[)on 
making an order to invest the purchase-money, 
directed a reference to an actuary to ascertain 
how much of the capital ought to be paid in each 
year to the tenant tor life. PhUlips, In re, L. R. 
<> Kq, 250. 

A testator devised in strict settlement his 
r<‘siduary estate consisting of freeholds, lease- 
holds, 5 : 0 ., and directed his trustees to sell as 
they ruiglit thiidc fit. Kearly twenty years after 
Ills de.'ith some of the leaseholds were taken by 
a railway coinp.‘iny under its com judsory powers, 
and the purcliase-money was paitl into court - 
llelil, that the tenant for life was entitled to 
such an annual payment out of the purchase- 
money invested in consols, with the liivideiids 
thereon, as would exhaust the whole fund 
invested and thedividemis thereon, at the date 
of the expiration of the lease, such niiiiual pay- 
ment to be ascertained by a i-eference to an 
actiiarv. 8Wrc//’.v Estate, In re, 40 L. J., Ch. 
Uo; h. R. n Eq. 80; 28 L. T. 885, 

T, being entitled to a moiety in leaseholds, 
that interest was settled on her marriage (after 
reserving 40L a year thereout) on herself and 
liushantl and children. The Metropolitan Board 
of Works took the property and paid the money 
iTito coui’t. On a petition to deal with the fund, 
the court tu’dered that sufficient of the purchase- 
money should be invested to produce the 40Z. a 
yeai’. and the residue being also invested, and 
there being six and a quarter years of the lease 
to run, two twenty- fifths should be sold every 
half-year to be }>ai<l to T. for her life, and also 
the dividends. Treuekvr, In re, IS L. T. 110. 

P(?titioner was entitled for life under a marriage 
settlement to leaseholds, wiiieh had eight years 
to run. The trustees of tlie settlement had 
power to sell the leaseholds with his consent, 
which he ileclined to give. Tlic leaseholds were 
taken unde)’ the powers of the Lands Clauses 
Act, and tlie prui’ceds of sale were paid into 
court and invested. Tlie |>urchase-rnoney was i 
sufficient to provide an annuity for oight*ycars 
of nuuh Iai’g<‘r amount thau‘ the net annual 
proceciis of the leaseholds: — Held, that the 
petitionei* was entitled to receive an armuitv of 


such an amount that the payment of it would 
exha u.st the fund in the number of years which 
the leaseholds had to run. Asltew Wimdhead, 
49 L. L, Ch. 820 ; 14 Ch. D. 27 ; 42 L. T. 567 ; 
41L. T.670; 28 W. R. 874. 


V. In other Cases. 

Trustees.] — The court may, if it sees fit, make 
the dividends arising from an investment of a 
fund in court payable to one of several trustees. 
Coulson, III re, 17 L. T. 27. 

Upon an investment of money paid into coui’t 
in respect of lands taken by a company :— 
Ordered, that payment of the dividends might 
be made to the trustees “or either of them.” 
Clinton, In re, 6 Jur. (:t?.s.) 601 ; 8 W. R. 492. 

The dividends oil the purchase-money of a 
settled estate sold under the Lands Glauses Act 
ina^’’ be paid to the trustees for the time being or 
one of them. Foy, In re, 83 L. T. 161 ; 23 W. R. 
744. 

Mortgage — Possession.] — A railway company 
contracted to [lurchase lands of C., and paid the 
j purchase-money into court under s. 69 of the 
I fmnds Clauses Act. It afterwards appeared that 
i C/s title was dei’ived under an indenture of 
j mortgage, dated in 1814, he having been in 
I possession ever since. C. petitioned for invest- 
I ment and paynient of the dividends to him. 
i The petition was granted, s, 112 not applying. 

; Cooh, In re, 8 L.T^Toe ; 11 W. R. 1015. 

i Commoners.] — Every freeman of Bedford was 
i entitled, so long as he was resident there, to turn 
; one head of stock annually upon certain com- 
I monable land. Kon-resident freemen had no 
i sucli right, but might obtain it by residing in 
I Bedford. Part of the laiid was taken and com- 
I jiensation paid for the extinction of the common- 
j able rights: — Pleld, that until reinvestment in 
I land the money should be invested in stock and 
I tlie dividends divided among such freemen as 
I would have been en titled in '"each year to rights 
j of common over the land. Kush v. Coomlis, 37 
I L. J., Ch. 600 ; L. R. 6 Eq. 51 ; 16 W. R. 668. 


d. Bischargre of Debts or Incumbrances. 

Inclosure Act.] — Under an inclosure act some 
lands -were allotted to a rector, who had a power 
of selling to pay the expenses. Under a railway 
act compensation was made in respect of other 
lands of the rectory, and paid into court. The 
court sanctioned the application of the money 
in court to the payment of the expenses of the 
inolosure. LocluDood, Ex jmrte, 14 Beav. 158. 

Incumbrance on other Lands.]— Under s. 42 
of the Eastern Counties Railway Act (which is 
in tlie same terms as s. 69 of the I^ands Clauses 
Act), nioney paid for the purchase of land com- 
pulsorily taken by a comiiany from a municipal 
corporation may be appliecf in paying off an 
incumbrance affecting other lands belonging to 
the same corpoi-atiom Cambridge Corijoration, 
Ex parte, Eastern Counties Ey., In re, 6 Hare, 
30 ; 5 Railw. Cas. 204. And sec London Cor- 
poration, Ex parte, 37 L. J., Oh. 875 ; L. R. 5 
Eq. 418 : 17 L. T. 489 ; 16 W'. R, 8.55. 

Corporation Debts,] — Where lands of a cor- 
poration had been taken by government for 
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fortification purposes imcler 43 Geo. 3, c. 55, and 
45 Geo. 3, c. 95, and the compensation paid into 
court, to be disposed of under its order : — Held, 
that since the 5 & 6 Will. 4, c. 76, s. 92, the 
court has no authority to direct it to be applied 
in discharge of corporation debts incurred since 
the statute ; although the dividends must be so 
applied, yet the capital is to be preserved. The 
trusts of the latter act apply to personal as well 
as real estate. JETythe Chrjporatio/i, Me ymTte^ 4 
Y. & Coll. 55. 

Ke-entry — Lease.] — The right of re-entry in 
default of payment of rent is an incumbrance 
on the leasehold interest compulsorily taken by 
a company. London Street, Greenwich, andL.^ C. 

B. My., In re, 57 L. T. 673. 

Existing Lease.]— -The residue of a term of 
years is an incumbrance upon the inheritance, 
under s. 69 of the Lands Clauses Act. The 
purchase-money of lands taken under the liUnds 
Clauses Act may be applied in obtaining the 
surrender of a lease on the lands of the vendors. 
Sheffield 21 Beav. 162 ; 25 

L. J., Ch. 587 ; 2 Jur. (N.s.) 31 ; 4 W. 11. 70. 
See Brasher r Trust, In re, 6 W. R. 406. 

Mortgages of Tolls and Bonds.] — Money paid 
into court under the Lands Clauses Act, s.69, by 
a railway company, for the purchase of iaiKls 
belonging to a corporation, was ordered to be 
applied in the payment off of mortgages of cer- 
tain tolls and of bonds which had been given by 
the corporation for moneys borrowed under tlie 
provisions of s. 21 of the Baths and Wash Houses 
Act, 1846, and were payable out of the borough 
fund, which fund was largel}" composed of the 
rents and profits of the real estates of the cor- 
poration. Berlry Municipal Estates. In re, 3 
Ch. D. 289 ; 24 W. R. 729. 

Ee-instating Structures.]— WTrere expenses 
had been incurred by a tenant for life under a 
will in reinstating structures on a ])ortion of the 
devised property, in conformity with the require- 
ments of the Metroijolitan Building Act, 1856, 
which authorises the commissioners to sell the 
structures if the owner refuses or neglects to 
pay the expenses of reinstatement : — Held, that 
these expenses constituted a charge on the pro- 
perty, and that their repayment was a proper 
application of the proceeds of other lands devised 
to the same uses, and taken under the Lands 
Clauses Act. Baries^ Estate, In re, CripHtal 
Palace and West End By , In re. 3 De G.\t J. 
144 : 27 L. J., Ch. 712 : 4 ,Jur. (K.S.) 1029 ; 6 
W. R. 844. 

Reut-charge — Anticipating future Payments.] 

— ^A railway com])any took part of glebe lauds 
which we.e subject to a yearly rent-charge 
created under the Gen(‘ral Land Drainage and 
Improvement Company’s Act, 1849, to repay 
money borrowed by a former rector for outlay 
on the glebe. The company paid the purchase- 
moneys into court under the Lands Clauses Act, 
1845, and the incumbrancer being willing to take 
a lum]) sum in lieu of the remaining payments 
of the rent-charge (eleven in number), the rector 
petitioned to have, this sum paid off out of the 
fund in court, and to liave the residue of the fund 
invested as if it were cash under the conti'ol of 
the court : — Held, that even supposing that the 
rector could himself have charged the inheritance 


of the glebe to provide for or to repay similar 
outlay, the court ought not to disturb the existing 
state of things and allow the fund in court to be 
applied in anticipating the future payments of 
the rent-charge. Kirhwieatoii {Becior), E.r 
parte, .51 L. J.-,Ch.5Sl ; 20 Ch. D. 203 ; 30 W. R. 
539. 

— - Deduction for, how calculated,]— A com- 
pany having taken a small portion of an estate, 
the whole of which was subject to a rent-charge, 
and a reference having been directed to ascertain 
what would be a proper amount to be deducted 
from the purchase-money by way of compensa- 
tion, but no reference as to indemnity : — Held, 
that regard being had to the provisions for 
indemnity thereinafter directed, a proper sum to 
deduct was a sum which bore such a proportion 
to the whole present worth of the rent-charge as 
the quantity of lands taken by the company bore 
to the whole lauds out of which the rent-charge 
issu' d. The provision for indemnity then directed 
by the order was a covenant by the vendor to 
luiy the annuity : and that all the other lands 
should, as between the vendor and purchaser, be 
solely chargeable therewith, in exoneration of 
the small parcel now sold. Powell v. South Wales 
By., 1 Jur. (n.s.) 773. 

Committee releasing Eent-charge.]— Lands 
which were subject to a rent-charge in favour of 
a lunatic during his life were taken by a corpora- 
tion acting under the Lands Ciause.s Act. The 
court authorised the committee of the lunatic to 
release the lands from the rent-charge upon the 
corporation purchasing in the name of the lunatic 
a government annuity of the same yearly amount 
for his life. Brewer, In re, 1 Ch. D. 409 ; 34 
L. T. 466 : 24 W. R. 465—0. A. 

Payment off— Mo Deed acknowledged.] — On a 
petition by hnsband and wife and mortgagee, a 
small sum of money belonging to the wife was 
ordered to he paid out of court to the mortgagee, 
without ]’e(iuiring the wife to be examined in 
court, and without the mortgage deed being 
acknowledged. Polloeli y. Blvndnglia.m, WolreV’ 
hantpton a nd Stour Talley By., Clarhe, In re, 11 
Jur. (N.s.) 7 ; 11 L. T. 663 ; 13' W. R. 401. 

Deposit— Other Lands of Mortgagor.] — 

When lands subject to a mortgage are taken 
com})ulsorily by a company, the court has jurisdic- 
tion to ortler the payment of the mortgage debt 
and costs out of the deposit paid in l>y the com- 
pany, without reference to the fact that that 
deposit covered other lands of the same mortgagor 
not subject to the mortgage. Martin v. L., C. St 
B. By., 13 L. T. 355 ; 14 W. R. 24. 

Mortgage Debt exceeding Compensation.]— A 

railway company having given notice uf its inten- 
tion to take a portion of premises upon which a 
business w^as being carried on, and of which 
mortgagees were in possession, the amount of 
compensation to be paid for the lands taken, and 
for the damage which might be sustained by 
reason of severance, or by reason of the execu- 
tion of the works, or of the exercise of the par- 
liamentary powers of the company, wms submitted 
to arbitj’ation, and the amount awarded was 
11,950?., of which the arbitrator certified that 
2,800Z. was given in respect of trade profits. The 
mortgagees, whose debt exceede<I the cntiin 
amount of compensation, were held entitled to 
the whole sum. Pile v. Pile, Lamhton, Ex parte. 
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45 L. J., Ch. 841 ; 3 Ch. 'B. S() ; 35 L. T. IS ; 24 woixls, ‘nipon the approval and 

W. E. 1003. conveyance.” Mon College^ EkO partp^ 1 'W. R. 

A baker, having mortgaged the leasehold shop 710. ^ ^ _ 

in which lie carried on business, was served with Lands having been taken for the purposes ot 
a notice to treat by a railway company who a railway company, and the money paid into 

required the mortgaged premises. He sent in a court, and other lands being approved of to be 

claim for the lease and loss of profits. The gross purchased therewith, and to be setUed to the 
amount of his claim was reduced bv agreement like uses as the former lands Held, that 

between the parties r—Held, that as against the only one application to _ the court^ 

mortgagee, whose debt was greater than the necessary for carrying this jmrpose into eiiect , 
amount thus agreed upion, the mortgagor was not and that the draft conveyance, approved by the 
entitled to anv portion of the purchase-monev. conveyancing counsel, being engrossed, witlp a 
Kina v. Midland 17 W. E. 113. blank for the date and other particulars ot the 

^ order, the court woul<l make one order directing 

the blank to be hllcd up and the contract to be 
e. Redemption of Land Tax. completed. Cuddieldn ?y?, 9 Hare 

"Where an act of parliament enabling a rail- (App.), Ixxxv. ; 17 Jur. S4j 1 AW E. 12. Contra, 
way company to purchase lands of corporations, Dno]d(\ Ex parte. oil, 

tenants for life, *ke., directed that the purchase- A railway company took, under its compulsory 
nioiiev should be applied in the redemption of powers, land which was settled in such a way 
the land tax upon other parts of the property that a father and a son had at that time between 
unsohl :-™Held, that a tenant for life, who had them the absolute beneficial interest. The pur- 

redeeuicd the land tax before the jiassing of the chase-money, as fixetl by arbitration, having 

act. might reimburse himself out of the proceeds been |)aid into court : — Hekl, that the owners 
of the lands pun‘hased of him by the company, were entitled to have part of the fund paid out 
I’he eo^ts of an a{>plication to the court, under to them as absolutely entitled, and at the same 
such an act of jiarliament, to lia VC the purchase- time to liayc another part reinvest ed in the 
na'jiey a}»p]ied in the reilemptioii of the land. tax. t)urchase of land, to be settled, to somewhat 
nil] al]<i\VL'd out of the |)inx4:iase-rnoiiey, I dift’ei'eiit uses, at the expeiisc of the company, 
nhhmigh the act only makes anexju’css })rovisic»n j Trvd Kdato, In re, 39 L. J., Ch. 190 ; lb 

for such (‘lists in eases wliere the money is to bo i W. E. 312. 

laid mit in the jmnLasc of lan.h to ]>o ^etthd o. i Act-Effect of.]-Lands belong- 

tlu.: hk(Mises. ^ortIia^wLKe parte, absolutely to a charity were taken by a 

, I . . 1 i ^ ^ public l)odv. and tlie purcliase-money i)aid into 

A raihvu.v c.,i,,paiiT havnig takeii a pm'tior, ot | Lands Clauses Act :-Held, that 

oloK- land, the court a lovyed the piirdaiseouo purchase-tnonev could be dealt with imdev 

to ho tiivestetl. tmr onir in Othei- ands. but aho ^^j^ ^ ■.^2 ot the Settled Land Act, 

tiithodty.ititee o) tl,e reii.aniii|gglebe,ai.a itithe: Le laid out in the 

rtdon.p ion ,,t 1 n.daiHllaxotUho mi,(L iM,rdu^ , „f p„„i ,0 be made subieot to a settle- 

fMn, I U‘,u').ln re. b h. l.id.t ; IIW . 1,. ^ ahjrity. hi re. 53 L. J., Ch. 1.52 ; 

I- *• r .1 1 f 1 . i 1^'- j"l ; L- T.' sis ; si W. R. 517. 

J he aji])hcatj(iin or tlic ])urclmso-nioney ot land ; 

taben liy a railway eoni})anT to the red Impressed with Character of Realty.]— Pur- 

laml tax is a ica'ii vestment within the Larnls | chas(3-inoney jiaid into court by a railway com- 
(,iau.<(.‘s A«n. and thec'osts of it aie chargeable j pai,y under s. ()9 of the I.ands Clauses Act, 1845, 
on^ th«-‘ comjiany under s, 8t» ; ami the Innd ; fox* i-xod of which an infant is absolutely seised 
I icing part (it achai ity e;state, the petition must i pi fee, remains impressed with the character of 
bi^ .-amuioned by the chai-ity commissioners' j-eal estate, and on the death of the infant 
certificate, and must be intituled in tlie matter of descends to his heir-at-law. KeUand v. Kulfonh 
the stattite of 52 Geo. 3, c. Idl, must have the fiat 47 i,. Cp. 94 ; 6 Ch. D. 491 ; 25 W. E. 606, 
i.f the attxiiney.geiieral and be signed by two The word’ ^‘settled,” in s. 69, rneans’ simply 
iiiiii Vidua! petitioners and not by a cor|;) oration ; ‘‘standim'- limited.” Ih. 
and an in(.{ividuai. L., B. 4* S, C. Eg., In re, 18 ' ^ 

TJeav. 608. * Reference as to Title.] — On a petition for the 

re-investment of 50Z. paid into court under the 
- _ , « -f Lands Clauses Act in land adjoining the settled 

f. Purchase of other Lands. estate, the court infused to dispense with the 

Where atuate.i—Monev paid iiito court niider order of reference as to title, but gave 

the Lands Clauses Act, 1845, was allowed to be to the parties to apply in chambers that 

re-invested in the purchase of land in the Isle of investigation of the title might be dispensed 

Man. TaglarH Kdate, In re, 40 L. J., Ch. 454. Elonif eld, In re, 25 W. E. 37. 

Land belonging to a vicarage was taken by a 
Form of Order.]— Form of order made upon railway company, and the purchase-money paid 
and practice I elative to a })etitioii for the invest- into court to the account of the vdear. On a 
nienr in land uf money Avhich had been paid petition by the vicar stating an agreement to 
into court by a railway company for land taken purchase land particularly mentioned in the 
by tlie Company. Anon., 18 Jur. 742. agreement, and that the title had been approv’^ed 

See form of order for tlie investment in lands of by a barrister, and that the title deeds had 
of jiurehase-iiioncy paid fiu* the lands of inca- j been examined and found correct, and praying- 
ltacitat(.'d jiei’sons, Ac., sold to railway companies, for a conveyance and payment of the money out 
or otherwise, and paid into court under the of cimrt, wdthout a reference to the Master, the 
Lunds Clauses (Joiisolidation Act, &c. Am7i., court made the order. Bad Bereham (Vicar'). 
JO Har<.‘ (App.), Ixx. ^ - Bx parte, 21 L. J., Ch. 677. 

Ihe (‘ompany are entitled to have inserted in On petition for re-investment of purchase- 
Tliat part of the order relating to. costs, the money paid into court, and arising from settled 
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lands brought under legislative powers, the 
court, in. the first instance, only approves of the 
propriety of the proposed investment, and 
reserves the directions as to the completion of 
the purchase until the certificate of convey- 
ancing counsel is obtained approving of the title. 
MaHin's Estate^ In re, 22 L. J.. Ch, 248 ; 17 
Jur. 30 ; 1 W.' R. 45. 

— - Death of Petitioner.]— On a petition 
under the Lands Clauses Act to sanction an 
investment in land, an order was made approv- 
ing the investment, and directing a reference 
as to title. Before the order was fully w’orked 
out the petitioner died. On the application of 
his executors, it 'was ordered that the pro- 
ceedings should be revived for their benefit. 
Toni, In re, 42 L. J., Oh. 900 ; L. R. 16 Eq. 107. 

Lunatic— Investment in Railway Stock.] — 

The purchase-money of a lunatic’s, land taken 
by a public body under the Lands Clauses Act, 
1845, s. 69, was, under the circumstances, ordered 
to be invested in guaranteed railway stock ; but 
the name of the public body was directed to be 
omitted from the title of the account, an invest- 
ment of this nature being treated as equivalent 
to a re-investmeiit in land. Jluchinqhani, In re. 
2 Ch. D. 690— C. A. 

Paid to Tenant in Tail.] — Purchase-money, 
which ought to have been paid into court, was 
paid to the tenant in tail ; on bis [)etition, it was 
ordered to be invested in land. Aherfjarenmj 
(AhrQ, parte, 4 W. R. 315. 

Sanction of Court.] — The court will not 
sanction a purcliase of lands u|)on a surveyor’s 
opinion as to their value. The facts themselves 
must be proved, and then the court will form its 
own conclusions. Ivbmy, In re, 1 K. R. 303. 

Reversion in Pee.] — Where leaseholds are 
taken by a railway company, and the })urchase- 
money is paid into court under the Lands 
Clauses Act, the court 'will sanction the invest- 
ment of such purchase-money in the purchase of 
a reversion in fee of other leaseholds. Ilrasher'a 
Trust, In re, 6 W. R, 406. 

Rights of Common.] — Every freeman of Bed- 
ford was entitled, so long as he was resident 
there, to turn out one head of stock annuall}' 
upon certain commonable land. Non-resident 
freemen had no such right over the land, but 
might obtain such right by coming to reside in 
Bedford, A railway company took part of the 
land, and the compensation money paid for the 
extinction of commonable rights wus paid into 
court. In a suit for ascertaining the rights of 
all parties to tlie money ; — Held, that the money 
ought to be reinvested in land to be held on 
the same trusts as that sold ; and that, in the 
meantime, the same ought to be invested in 
stock, and the dividends divided among such 
freemen as would have been entitled in each 
year to rights of common over the land. Kash 
v. Coombs, 37 L. J., Ch, 600 ; L. R. 6 Eq. 51 ; 
16W,R.663. 

Copyholds.]— Re-investment in the purchase 
of copyholds <jf inheritance under sjiecial circum- 
stances allowed. Or/or d a n d lileteh ley Jnnefio n 
III/., Ex parte, Eroione, In re. (> Railw. Cas. 
733; 16dur. 158. 


Although s. 69 of the Lands Glauses Act does 
not appear to au.thori.se the investment of the 
purchase-money of a freehold estate on copy- 
hold property, yet 'the court .will, upon the report 
of the Master that such an investment is fit 
and proper, and for the benefit of the persons 
interested,, sanction such an investment. CamCs 
Estate, In r&, 19 L. J., Ch. 376 ; lo Jur, 3. 

Money paid into court by -the Liverpool Dock 
Trustees in respect of leaseholds for years, taken 
by them under the powers of their act of parlia- 
ment, ordered to be reinvested in the purchase 
of copjLolds of ^ inheritance. liver pool Eoeli> 
Aets, In re, 1 Sim. (N.s.) 202. * 

EnfrancMsemeixt.] — Upon a petition 

that money paid into court by a railway com-, 
pany upon the purchase of land might be applied 
for the purpose of enfranfhlsing other property 
belonging to the v^endor : — Held, that, under the 
Lands Clauses Act, an enfranchisement of copy- 
holds was equivalent to reinvestment in other 
lands, and the court had power to direct such 
an application of the money, and the company 
must pay the costs incun-ed thereby. EUmni v. 
Jaehson‘[2^'T J., Ch. 588 ; 4 W. R. 450. 

Money paid into court by a railway company, 
})aid out and invested in the enfranchisement of 
copyholds under the 4 & .5 Viet., c. 35. Groumls 
Estate, In re, 1 W. R. 32. 

There being two sets of trustees, one of free- 
holds and the other of copyholds, settled to the 
same trusts, the freeholds were sold to a company 
under the Lands Clauses Act:— Held, that the 
proceeds of that sale might be invested in pro- 
curing the enfranchisement of the copyholds. 
Cheshnnt College, In re, 1 Jur. (N.S.) 995 ; 3 
W. R. 638. 

The court has jurisdiction to make such order 
without the previous consent of the charity com- 
missioners to the application. Ih. 

Payment of Fine.] — A railway company 

having taken copyholds, and })aid the purchase- 
money into court, an order was made for reinvest- 
ment of the money upon other copyholds, and 
for payment by the company of the costs, charges, 
and expenses incuri'cd of or relating to the pur- 
chase and the costs of the conveyances, and of 
the application for reinvestment and consequent 
thereon : — Held, that the company w^as not liable 
to pay the fine upon the admission to the copy- 
holds. Sau'ston (F/m?*), Ex parte, Eastern 
Counties By., In re. 27 L. J., Ch. 755 : 4 Jur. 
(N.S.) 473 : 6 W. R. 492. 

Equity of Redemption.] — The court will not 
under the power conferred by the Lands Clauses 
Act, s. 69, invest money lodged in court under that 
act in the purchase of an equity of redemption. 
Portadoivn, Dungannon, and Omagh Junetion 
By.. In re, Ir. R. 'lO Eq. 368. 

Therefore, an application by a tenant for life 
of lands held under a church lease to invest the 
purchase-money of part of the settled lands taken 
by a railway company in payment of ]>art of the 
purchase-money of the reversion bought from The 
commissioners under the Irish Church Act, 1869, 
subject to a mortgage for the residue was refused. 
Ih. 

Subject to Existing Mortgages.]— The tenant 
for life of certain settled estates, part of which 
liad been purchased in 1849 by a railway com- 
pany under the Lands Clauses Consolidation Act, 
1845, and wdrich estates were subject to several 
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mortgages, some created previously aiid sonie 1 
subsequently to the date of such purchase, applied ( 
by petition to have the purchase-money, which f 
had been paid into court, reinvested in land t 
Held, that the, court had jurisdiction under the i 
act to order the ])urchase-money of the lands in ( 
([uestion to be reinvested in lands to be conveyed 1 
to the uses of the settlement, and to be subject to ^ 
the existing mortgages : and that all the incum- i 
brancei’s were entitled to notice of such re-inyest- 1 
ment ; and that the railway company was liable 
to the entire costs and expenses of and incidental ' 
to the same. Cimntieii In re. 

Pinjto^a Seftlemenf^ Ex partly 4 W. R, 380, 

leaseholds. ]— -Freehold and copyhold heredita- 
ments were taken by a railway company, and the | 
money paid into court Held, that the money j 
could not be re-invested in leasehold property, i 
Mnraulaif, Ex purte, 23 L. J., Ch. 815 ; 2 W. E. | 
6(>7.. , ' , ■ ■ I 

Upon the petition of the trustees of a freehold 
chapel taken by a railway company the purchase- 
money was 05-d'ered to be invested in the purchase 
of a leasehold chapel in the vicinity, there being 
a dihicultv iTi obtaining a suitable freehold site ‘ 
for a new eha})el, and the pricaj agreed to ]>c paid | 
for the leasehold chat>el being less than its actual i 
vahui. Urhnlmih Chapvh In re. 44 L. J., Ch. 375 ; ' 
L. II. 13 E(i. ISO; 31 L. T. 571 : 23 W. R. 405. ; 

g. Buildings and Improvements. 

E-ectory-house.] — idoney paid into c<nirt by a ; 
railway company ’in respect of glebe lands was ; 
ordereil to be applied tuwar<ls necessary additions ; 
anti inqii’ovementsof therectt)ry hoii^c : the fund i 
to he paitl tmt to the bishop's secretary, he under- : 
takiiiu: tf) apjjlv it. CUnipolv (Errfor). Ex jnnir. i 
42 L. d., Vh. 77r» : h. IL li; E.p 574 : 23 L. T. 51. i 

Tilt* }>urchase-mnuey for gh-'be lands taken by I 
a railway eompaiiy may, with the consent of ! 
the laVhttp. he jtaid by tlie <;(turt to the re<.‘tor for ; 
the building of a reetiuy-liouso. Ern/IjieJd St. \ 
t^uiivc (Jtretar). Ex purfr. 32 L. T. 248. 

A rector made arrangements as to building a 
new ret-tory-lifai.^e. wliieh was estimated to cost 
2.3<d/. Tliat sum. less 140/., having been obtained, i 
but several ]iun<lred pounds beingstill nnspciit, on | 
the jqjplicatimi of the rector :—Hel<l, that 80/., | 
which Inid been t>aid in under the Lands Clauses I 
Act as the purchase-money of })nrt of the glebe, | 
might be aj)}jropriate(l towards the expenses still i 
to i)c incurred inltuilding. Ifarfunffon (Rector'). \ 
Ex portr. 23 W. K. 484.^' 

Ihireluisc-money for glebe lands taken by a 
railway conqiauy allowed to hea})plicd in rebuild- 
ing rectory, Louth umt Ea^t (had Jtf/.. In re. i 
(LnmohiUtp {^Rector)., Ex j)aiie. 2 Ch. I).* 225 : 24 | 
W. E..723* ■ ' ' 'I 

Vicarage.]-— -Where a vicar entered into an 
agreement for the purebii.se of a house for a v- icar- 
iige whieli, in its then pjvsent state, was unsuit- 
able tor Stic)] a purpose, the court sanctioned the 
iigreoimait and the expenditure in making the 
]jons(‘ suitable for a vicanige of purchase-money 
of a portion of the churchyani, invested under a 
special :ict, on the ground that the arrangement 
was practically tlje purchase of a house suitable 
for ;i vinirsige. I\rfher Sfotrnj Vicampe^ In re 
(L. JL 17 K(j. 15(5), di.stinguishi^d. Setrera Cow-. 
mmionerHumt St. Rotolph, AUJqute (Alear), Ex 
parte, m L. J,, Ch. 802 ; [1834] 3 Ch, 544 : 

8 H. 043. 


— — -ITuder 42 0eo. 3, e. 116, s. 100.] — ^By 42 

Greo. 3, c. 110, s. 100, surplus stock in court arising 
from the sale of land for the redemption of land 
tax may be laid oiif. in manors, messuages, lands, 
tenements, and hereditaments, to be settled and 
conveyed to like uses to those upon which the 
lands taken were settled. A petition by the 
vicar for the repayment to him out of the fund 
in court of money disbursed by him for repairs 
to the vicarage house, was dismissed as an 
unauthorised investment under the act, the 
decisions allowing such an investment under the 
s Lands Clauses Act not being held binding on the 
I court in a case under that act. Xether Stowey 
\ (Vimraep^y El re, L. R. 17 Eq. 156; 29 L. T. 
60i ; 22 W.E. 180. 

I Repair of Church.]— -A p>etition was presented 
! by the parson, churchwardens, and parishioners 
I of a certain parish for payment out of court to 
I them of 514/., which had been paid in by the 
respondents, the commissioners of sewers, in 
respect of certain lands taken by them from the 
petitioners. The i)etitioiiers proposed to expend 
1,000/. in rebuilding the north porch of the parish 
i church, and they petitioned that the 514/. should 
I be paid out to them iqion their undertaking to 
I ajjply tliat sum in rebuildirig tlie porch. The 
' petitioners liad no power of sale, and the C'.onseiit 
: of the charity coTnmissionei’s to the application 
i liad not been olitained. Tlie respondents did not 
oppose the ap))lication : — Held, that the 514/. 

; might be jiaid out to the petitioners on the chief 
! clerk’s certificate that at least that sum had been 
I sfjcnt in the rebuilding. St. Alphege (^Parson), 

: Jn re. 55 L. T, 314. 

Queen Anne’s Bounty.] — Purchase-money 

; for glebe laruls taken by a railway company not 
I allowed to be ajqdied in repairing the chancel or 
I ill I’cpayment of money borrowed from Queen 
; Anne’s Bounty. (Eimoldhy (^Meetor), Ex parte, 

\ Louth and End Coast Ry., In re, 2 Ch. D. 225 ; 
i 24 W. R. 723. 

Farm Buildings.] — When it is shewn to be 
beneficial, the court will, under the Lands 
! Clauses Act ,s. 69, order the purchase-money of a 
i portion of glebe land taken under the act to be 
I laid out in the erection of farm buildings on the 
! remainder. Shlptoii-underCVycdiiinml (Rector), 

I Ex parte, 19 W. R. 549. 

j When it will be a permanent and beneficial 
I improvement, the court will sanction the applica- 
; tioii of ])art of the purchase-money of glebe 
lands, taken bj^ a railway company, in defraying 
part of the cost of erecting farm buildings on the 
remainder. Cainston (Rector), Ex parte, 1 Ch. D. 

I 477 ; 33 L. T. 803 ; 24 W. R. 359. 

I On Settled Estate.]— Purchase- money of part 
of a settled estate paid in under the Lands Clauses 
Act ordered to be applied towards the cost of 
lateral additions to a house, part of the settled 
estate. Speer, In re, 3 Ch. D. 262 : 24 IVL E. 
880. 

The tenant for life beings the proper person to 
keep the mansion house in repair, even though 
he was not accountable for dilai)i(iations, expen- 
diture on repairs of the mansion house ought not 
to be paid out of the fund in court. "Lea/h's 
Edute, In re. 40 L. J., Ch. 687 ; L. R. 6 Ch. 887 ; 
25 L, T. 644 ; 19 W. E. 1105. 

The erection of new buildings upon the estate 
is in substance the same thing as the ])nrchase 
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of buildings upon other land, a fund in court 
may therefore be applied in paying the expense 
of such erection, but that it ought not to be so 
applied without the consent of the remainder- 
men. IIj, 

Money which, under the provisions of a deed, 
will, or private estate act, is to be invested in the 
purchase of lands, as well as money so to be 
invested by virtue of the Lands Clauses Act, will 
ill a proper case be ordered by the court to be 
employed in erecting new buildings on land 
already settled to the same uses. But the court 
will not sanction its being laid out in repairs, or 
in permanent improvements not placing new 
buildings on the land. Brahe v. Trf.i/nsi,s, L. R. 
10 Ch. B64 ; 33 L. T. 85 ; 23 W. R. 762. 

A railway company having taken part of a 
settled estate, paid in the compensation money 
under the Lands Clauses xlct, s. 69, and con- 
structed their line, and the eSect of such con- 
struction having been to divert business from 
certain trade buildings on another part of the 
estate, and to render them useless for trade 
purposes ; also to expose to risk from fire a 
stack-yard and farm buildings, and render them 
uninsurable : — Held, that sufficient special cir- 
cumstances had been shewn to enable the court 
to lay out part of the compensation money 
in taking down the trade buildings and erecting 
dwelling-houses on their site ; and in removing 
the stack-yard, and roofing the farm buildings 
with slate or tile instead of thatch. Johnson, 
In re, L. R. 8 Eq. 348. j 

A railway having severed the arable lands 
from the farm buildings ; — Held, that the com- 
pensation-money might be applied in the erection 
of new farm buildings. M'dwurd, Ex 'partr, 
Oxford, Worcester, arul Wolrerhamjdon lly.. 
In re, 27 Beav. 571 ; 29 L. J., Ch. 245 ; 6 Jui‘,' 
(KS.) 478 ; 1 L. T, 153. 

Where a small sum, the price of land, had 
been paid into court by a railway com})any, to 
be laid out in land to be settled to like uses, the 
court, upon the report of the master, allowed it 
to be laid out in new erections. Shaw, Ex parte, 

4 Y. & Coll. 506 ; 10 L. J., Ex. Eq. 92. S. P., 
Wiqhls Estates, In re, 6 W. R. 718. Wh/an 
Glebe, In re, 3 WL R. 41. 

A railway company took land settled to uses, 
and paid the purchase-money into court under 
the Lands Clauses Act. Certain houses which 
were settled to the same uses were condemned 
by the commissioners acting under the Metro- 
politan Building Act, 1856, s. 74, and the houses 
were rebuilt by the tenant for life, more money 
being expended than the money paid in by the 
company. A petition was presented by the 
tenant for life under s. 69 of the Lands Clauses 
Act, for payment of the money paid in part pay- 
ment of the expenses of rebuilding : — Held, that 
the case came within the spirit of s. 69, and the 
court made the order. Baries' Estate, In re, 
Crystal Palace and ]Tut9f End My., In re, 3 
Be G. & J. 144 ; 27 L. J., Ch. 712 ; 4 Jur, (N.S.) 
1029 ; 6 W. R. 844. 

Where an act of a company provided that the 
money paid into court should be applied in the 
redemption of the land tax, or in the discharge 
of incumbrances afiecting the lands taken by 
the company, or other lands settled or to be 
settled to the same uses as directed by the 
testator, the court refused to make any order on 
a petition presented by all the parties interested 
in the fund, pra 3 dng that a portion of the residue 
of it might be applied in the erection of a new 


farm-house and buildings on an estate whleh had 
been purchased with the proceeds of a portion of 
the fund. Mudyerd, hi re, 2 Gifi. 394 ; 6 Jur. 
(K.S.) 816; 3L. T. 232. 

Where a piece of land had been taken by a 
railway company, and the purchase-monev^ paid 
into court, the court allowed the money Ao be 
laid out in building cottages on another part of 
the estate which was lying waste and unproduc- 
tive ; but in such a case no part of the monej" 
will be paid out till the buildings are completed. 
Bummer, In re, 2 Be G. J. & S. 15 ; 34 L. J., Ch. 
496 ; 11 Jur. (N.s.) 615 ; 12 L. T. 626 ; 13 W. R. 90S. 

Repairs to Copyhold House.] — Under a will A. 
w'as tenant for life of a copyhold house and two 
leasehold houses. The latter having been taken 
under the Lands Clauses Act, the purchase- 
money was paid into court under s. 69. The 
trustee of the will having entered into a contract 
for patting the copjffiold house into permanent 
repair, and there being no trust funds in hand 
out of which the expense could be defrayed, the 
court, upon a petition for reinvestment presented 
by the tenant for life and the trustee, and with- 
out requiring service on the remaindermen, 
ordered the contract price of the repairs to be 
paid to the trustee out of the fund in court, and 
the remainder to be invested in consols and the 
dividends paid to the trustee. Aldrels Estate^ 
In re, 51 L. J., Ch. 942 ; 21 Ch. B. 228 ; 46 L. T. 
379 ; 30 W. R. 777. 

Expenditure already Incurred.] — A tenant for 
life of settled estates petitioned for the applica- 
tion of purchase-money paid into court under a 
local government act, which incorporated the 
Lands Clauses Act, in reimbursing him for 
expenditure incurred in permanent improvements 
before the purchase was made or contemplated : 
— Held, that he had incurred the e.xpenditu]’e 
without expectation of having it repaid, and 
could not take advantage of the money which 
had unexpectedly come in. StocEs '^Bevised 
Estates, In re, 42 Ij. T. 46. 

In 1890 a rector rebuilt the rectory at a time 
when considerable repairs would otherwise have 
been necessary. In 1893 some of the glebe was. 
acquired by the Manchester Ship Canal Co., and 
the purchase-money paid into court. Part of tlie- 
expenses of rebuilding the rectory was still unpaid. 
On a petition by the rector : — Held, that the sum 
remaining due could not be paid out of the fund 
ill court. Eewton Heath (^Meotor'), Ex rmrte, 44 
W. R. 645. 

A railway" company took part of the glebe 
land belonging to a rectory. The patron of the- 
living and the bishop agreed with the rector that 
the purchase-money, when paid by the company, 
should be applied in paying part of the expense- 
of rebuilding the rectory house, wdiich wars in a. 
ruinous condition, the remainder of the money 
required being borrowed from Queen Anne’s 
Bounty. The company neglected for some years 
to pay the money, and in order to complete the 
rebuilding the rector advanced a sum equal to 
the purchase-money himself. The company 
having paid the purchase-money, the rector, the 
|)atron and the bishop petitioned that it might 
be paid to the rector to recoup his advance: — 
Held, that the court had no powm’ under the 
Lands Clauses Act, 1845, s. 69, to direct such an 
I application of the money. Williams v. Aylesbury 
] and liucldnyham My., 43 L. J., Ch. 825 ; L. R. 9- 
1 Ch. 684 ; 31 L. T. 521. 
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On a petition by a tenant for life, for the 
reinvestment of purchase-money paid into court 
under the Lands Clauses Act, the court will not 
allow any of the fund to be applied in recouping 
the tenant for life what he has already expended, 
unless such expenditure was pro jierly a charge 
on the estate. Leigh's Estate. In re, supra. 

A railway conijmny took lands belonging to 
parties for life and in remainder tmder a will, 
and paid the purchase-money into court. After 
contract and before payment in, buildings were 
erected on the remaining land, and all parties 
entitled ])etitioned for payment out to defray 
the expense of such erections. On an affidavit 
that a great benefit would accrue to the estate 
by expending in building instead of investing in 
the funds, an order for |>ayment out was made. 
PiniinqioiL In re, 1 N. E. 177 ; 7 L. T. 522 ; 11 
W, R. IGO. 

Part of a fund in court, the proceeds of sale of 
a portion r.f glel:)e land to a railway company, 
ordered to he jjaid to the rector towards recoup- 
ing past outlay in the erection of certain build- 
ings on a farm forming part of the glebe, but 
only on evulence being produced to shew that 
the buildings formed a permanent and valuable 
iiii])roverneiit. flolyivcU • emu - Xeedingicorth 
{Reef of)., E,r purte, 27 W. R. 707. 

Special Circumstances— -Municipal Offices.] — 
A!» order foi* the application to building ]u.irposes 
of the purchase-raouey of land taken under the 
Jr.iuds (''lau>c> Act will not be made except 
inuler special circ.umstances. Liverpool Corpora- 
i ion. .K,r parte, Xi L. J.. Ch. 055 ; L.R. 1 Ch. 595 ; 
12 -liir. iN.s.') 720 ; 14 L. T. 785 ; 14 \V. R. 900. 

A corp»>ration was authorised by statute to 
borrow money htr the erection of miniici])al 
o!lie»>?n till ihe security of rates. Land helonging 
to it having liceii taken by a railway coinpany, 
and the. puvcduise-iuoiiey pairl into court, under 
s iV 9 Viet, e. 18, s. 09, a petition by the cor- 
poi-!pioii h*!- the payment out of court of this 
fiiud to l)c apjdiL‘(i in the erection of the rmnii- 
f‘ipai ollicu's was refused. Ih. 

Making Roads.] — The court has not jurisdic- 
tion on the application of a tenant for life of 
laud tiikcn ]>y a pnldic company, to pay him the 
purflia'^e-ijioney L'ldged in court, on an under- 
takihig by iiim to lay it out in making roads on 
the property, for the jmrpose of improving it 
atid increasing the value of the inheritance, 
ReJfa.sf Water Connifomoners. In re, Ir. R. 5 
K.p t;:h 

A railway company agreed to pay a land - 1 
owner, tenant for Life, a sum of money tV»r the 
benetit of him or other the owner for the time 
beijig. tor itideiuriifying him from the expenses 
of nudging a new road, etc., and as a compen- 
sathai f(*r tlie annoyance which he or such other 
fiwner as aforesaid might sustain in consequence 
of the {‘onslruction of the railway; and the 
coin]>any agi*eetl to pay a further sum as the 
price of the land taken. Both sums were paid 
into court. The apjdicatiori of the tenant for 
life for tin? absolute payment to him of the first 
sum refilled; the costs of the roads, &;e., to be 
paid out of it. and the rest invested. Marl 
horougEs (J)nh>') Estates, In re, 33 Jur. 738. 

Drainage, I — A company having taken part of 
some gkdKj land the court allowed part of the 
purchase money to he invested in t lie drainage of 
1 he remaining glcb(‘. {R/een Camel ( VimrX In re, 

8 L, T\ 233 ; 11 W. 11. 503. 


Payment out of Small Sum,]— Where a sum 
of 347. had been paid into court under the Lands 
Clauses Act, 1845, payment out was directed to 
a tenant for life, be undertaking to expend the 
same in lasting improvements. Kells Union, In 
re,Sniith,E^vp(irte,2lL.M.,l\\Z^^ 

A railway company took land which was 
settled on A. for life, with remainders over. 
The purchase-money was paid into court. An 
agreement for investing this sum, wfitli the 
exception of 307. was approved. The 307. was 
ordered to be paid to A., he undertaking to lay 
it out in lasting improvements. Barrett, Ess 
parte, 19 L. J., Ch. 415; 15 Jur. 3. S. P., 
Ilitehinis Estate, In re, 1 W. R. 505. 

Tenant for life allowed to receive a sum of 
2207. paid into court in respect of a portion of 
the estate purchased by a railway company, 
upon her undertaking to apply the money 
towards payment of the expenses of building 
certain cottages upon the estate and to make up 
the deficiency (80/.) herself. Wright's Beet seel 
Estates, In re, 6 'W. R. 718. 


h. Payment Out to Persons Absolutely 
Entitled. 


i. In Greneral. 

What is.] — A transfer from one account in 
court to another is payment out of court within 
the meaning of the act. JfeUing v. Bird, infra. 

Who may Apply.] — Under a private act of 
parliament, money to be paid to certain parties 
u[)on petition to the court : Lord Chancellor 
refused to make an order to pay the money to 
persons deriving title from the original parties, 
and ordered them to file a bill. King, Esi parte, 
2 Bro. C. C. 158. 

Where an estate is directed to be sold, and the 
proceeds to be distributed, the persons entitled 
to receive the proceeds may petition for the 
])ay merit out of money paid into court under 
the Lands Clauses Act as purchase-money for 
part of the estate. MeUing v. Bird, 22 L. J., Ch. 
599 : 17 Jur. 155 ; 1 W. R.' 219. 

Order to Pay Direct.]— A railway company 
was ordered to pay money to vendors under a 
<lecree for specific performance; they paid the 
money into court instead. On the petition of 
the vendors, the money was paid out to them. 
{raUiers v. Metrojxditmi By., 40 L. J., Ch. 544 : 
L. R. 11 Eq. 410 ; 19 W. R. 795. 

Part of Sum.]— A railway company took, under 
its compulsory powers, land which was settled in 
such a way that a father and a son had at that 
time between them the absolute beneficial interest. 
The purchase- money, as fixed by arbitration, 
having been paid into court Held, that the 
owners were entitled to have part of the fund 
paid out to them as absolutely entitled, and at 
the same time to have another 'part reinvested in 
the purcliasc of land, to be settled to somewhat 
different uses, at the expense of the company. 
Jones Trust Estate, In re, 39 L. J., Ch. 190 : 18 
W. R. 312. - ■ ■ , . , ^ ; . 

Pre-emption — Excess Price — Recouping Es- 
tate.]— A right of pre-emption given by will is 
not extinguished by reason of the land to which 
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such right relates having been purchased by a 
railway company, prior to the period of the right 
accruing, under the compulsory powers of ^an 
act of parliament passed after the death of the 
testator. A testator, by will, gave real estate to 
his wife for life, and after her death he directed 
his trustees to sell the same, and to divide the 
proceeds among his children ; but as to a portion 
of such real estate, he gave to one of his sons a 
right of purchasing such portion at a specified 
sum. The testator having died, a railway com- 
pany, during the life of his widow, and under 
the compulsory powers of an act of parliament 
passed after his death, purchased the portion of 
the real estate which the son had a right of pur- 
chasing, and paid a higher price for the same 
than the price at which the son had a right of 
purchasing it ; — Held, that the son was entitled 
to the purchase-money paid by the company, on 
paying to the testator’s personal estate the sum 
specified in his will. Cant, In re, 4 De G. k J. 
503; 29 L. J., Ch. 119; 6 Jur. (N.S.) 183: 7 
W. R. 624. 

Money inapplicable to Statutory Purposes.] 

• — The Metropolitan Board of Works in the exer- 
cise of compulsory powers purchased land of the 
Chelsea Waterworks Company, which was not 
superfluous land, and paid the purchase -money 
into court. On petition to pay the money out to 
the waterworks company : — Held, that the money 
was rightly paid into court ; and, that inasmuch 
as the money could not be applied to any of the 
purposes mentioned in s. 69 of the Lands Clauses 
Act, 1845, the waterworks company was abso- 
lutely entitled to the money. Chelsea Water- 
iDirrlis Col, In re, 56 L. J., Ch! 640 ; 56 L. T. 421. 

Attachment.]— Semble, the holder of a gar- 
nishee order has no claim to money |>aid into 
court under the Lands Clauses Act." Howell v. 
Metro 2 )olita?i Distriat Hi/., 51 L. J., Ch. 158 ; 19 
Ch. D. 508 ; 45 L. T. 707 ; 30 W. R. 100. 

Adverse Claimants — Claim of the Crown.] — A 

railway company, under the powers of its act. 
gave notice to a lord of the manor to take a 
piece of land on the seashore, which he claimed 
MS part of the waste of his manor. The purchase- 
money was assessed by arbitration, but an adverse 
claim having been made by the Crown, the com- 
pany paid the purchase-money into court under 
s. 76 of the Lands Clauses Act. The Crown 
filed an information against the lord of the 
manor claiming the land, together with other 
land, as part of the foreshore. The lord of the 
manor having filed a petition for pajunent of the 
purchase-money to him : — Held, that as the 
Crown could not be brought before the court 
under the Lands Clauses Act to contest the 
claim of the petitioner, the petition ought to 
stand over till the information had been "heard. 
Lowestoft 3Iano/\ In re, Heere, Em mrte, 52 
L. J., Ch. 912 ; 24 Ch. L. 253; 49 L. T. 523; 
32 W. R. 309— C. A. 

Qujnre, as to the course which ought to have 
been pursued if the rival claimant had been a 
subject. Ih. 

Tenant’s Interest as long as Landlord’s.] — A. 

agreed, in writing, to let to B. premises at a rent 
of 36k, payable quarterly ; and not to raise the 
rent or give B. notice to quit so long as he 
continued to pay the rent when due. A., who 
had only a leasehold interest to expire in 1:881, 


had also agreed verbally with B. to let him 
remain in the premises for such term of years, 
not exceeding A.’s term therein, as B. might 
desire to continue tenant. A railway company 
contracted to purchase the interest of B. in the 
premises, which he described as “held for any 
term at tenant’s option, but not beyond the term 
and interest of A., which term will expire in 
1881.” The company disputed B.’s title to the 
interest described, and paid the purchase-money 
into court Held, that the relation of landlord 
and tenant made B. a purchaser for valuable 
consideration to the extent of his lease; that 
the Statute of Frauds was no bar in equity to 
B.’s claim ; that B. was not a mere tenant from 
year to year, but had a right to retain possession 
as long as his landlord’s interest existed, and to 
enforce that right in equity ; and that he was 
entitled to the purchase-money. East London 
Hy., Em 2 )arte, King, In L.R. 36 Eq. 521 ; 29 
L. T. 288 ; 21 W. R. 881. 


ii. Conversion and Meconversion. 

See CoNVEEsiON AXD Reconversion. 


iii. Corporate Trustees, 

Charity Property.]— A petition was presented 
by a company, as governors of a charity, for 
3)ayment out of the sum of l.OOOL which had 
been paid into court to the account of the com- 
pany, under the provisions of the Lands Clauses 
Act, 1845, ill respect of land taken for the pur- 
jioses of a railway. The land formed part of an 
estate belonging to the company, the rentals 
and profits whereof were applied, for the pur- 
poses of the charity. The part of the estate 
which remained in the possession of the company 
was led hy them on a building lease, and the 
company had, out of moneys in their hands 
representing income of the charity, expended 
1,000Z. in enabling the builder to improve the 
lands comprised in the building lease by buying 
up certain rights over roads claimed by a neigh- 
bouring landowner. This expenditure had been 
sanctioned by the charity commissioners, and 
they approved the present" application, although 
they gave no express consent, because the moneys 
were under the control of the court Held, 
that the charity commissioners had practically 
authorised this outlay as capital expenditure ; 
and that the company were entitled to have the 
money paid out, as being absolutely entitled 
thereto. Ilaherdasliers' Co., Em parte, 55 L. T 
758. 

Purchase-money of charity property purchased 
by a railway company ordered to be paid to the 
trustees of the charity. Tld St GUes\ Charity, 
A'.r; 1 7 W. R. 758. 

A fund in court, paid in under the Lands 
Clauses Act, 1845, as the price of charity land, 
may be paid out to the trustees of the charity, 
as being persons absolutely entitled thereto. 
Spurstowds Charity, In re, 43 L. J., Ch. ,512 ; 
L. R. 18 Eq. 279 ; 30 L. T. 355 ; 22 W. R. 566. 

The purchase-money for land, the property of 
a charity, taken tinder the provisions of the 
Lands Clauses Act, 1845, had been paid into 
court, and invested in government securities. A 
petition was now presented by the trustees of 
the charity for the transfer of the fund to the 
account of “ The Official Trustees of Charitable 
Funds ” Held, that this must be considered 
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as a petition for payment of money out of court ; 
and, therefore, that the parties taking the land 
must |jay the costs of the petition. Bristol Free 
Graninuir Soliool^ In re^ 47 Ij. J., Ch. 317. 

Land belonging to a charity was taken by a 
corporation under the Lands Clauses Act, and 
the ]mrchase-money paid into court. The charity 
commissioners having approved a scheme for the 
reinvestment of the purchase-money in land, 
and directed that the money when paid out to 
the official trustee of charity funds should he 
apidicd in the proposed purchase, the trustees of 
the c.harity petitioned for the transfer of the 
fund in court to the official trustee, and that the 
costs, including the costs of reinvestment, might I 
be ] mid by the corporation Held, that pay- 
ment to the official trustee was payment to a 
}>ersr!n ab'-olutcly entitled, and the corporation 
were not liable to pav any further costs. Bishop 
MonFs J for field Troks. In re, 43 L. T. 793 ; 29 
W, B. 402. 

Church Trustees-— Burial Ground.] — The fee- 
simple of a burial ground, since closed by order 
in coun<!il, was vested in tlie vicar and church- 
wardens of the parish, and the burial fees wei'e 
dii^ected to be received by the churchwardens, 
anil by them handed over to a body styled “‘the 
chnrt'h trustees."’ A portion of the burial ground 
having been rapiired by a railway eom}»any for 
the purpuses ef their act. and the purctiase- 
mitiiey having been directed to be invested am I 
accumulated, the question was who was entitled 
to the fumi and its accumulations: — Held, that 
the ciiuvf.'h trustees were entitled. St, Paiwnes 
Bvrhil (Around, In re, 15 W. R. 150. 


iv. Tenant in Tall (^Disentailintj Deed). 

Eights.] — ruder s. 71 of the Lands Clauses 
(»Sct>tla.iid) Act, a person who has an entailed 
esiaf.e can nidy take from a coinpany such [)art 
I'f an agreed ]>rice for his own personal use as 
Tine Cimrt of .Session, or an iiidc])endent third 
persdii, shall think reasonable. Seotfish Forth 
Btisfern llj. v. Stewart, 3 Macq. H. L. 382 : 5 
Jiir. (X.S.) Out ; 7 W. R. 458. 

Bisentaiiing Deed — ^Execution of.] — A fund 
in court representing land taken by a railway 
Cfflupany under its comjadsory [lOwers will not 
bti paid out to a tenant in tail without a dis- 
entailing deed having been executed. Butler, 
In re, L. R, 16 Eq. 479. 

Wdicn a fund paid iiitf> court under the Lands 
(.Causes Act, 184.5, is claimed on petition by a 
jferson who would have been the tenant in tail 
+ >f Tlie land represented by the fund, it is 
unnecesbary for him to execute a disentailing 
as a condition of having the fund paid out 
him. Bow, In re, 43 L. J., Ch, 347 ; L. R. 17 
301.) ; 29 L. T. 824. B. In re, 

R. 528— L.JJ. 

xV fund in court representing land taken by a 
canal company, under the powers of its special 
act, will not be paid out to a tenant in tail 
wit hoiii a disentailing deed having been executed. , 
Morrojh In re, 31 L. T. 85, 

A riiihvay coinpany having purchased settled 
the tenant for life conveyed to them under 
le and the tenant in tail applied 
ircJmse-immey out of the court, i 
deed liad lieen executed Held, ^ 
2 money was to be considered as bound 


by the limitations affecting the land, and to be 
dealt with as subject to be invested in lands to 
be settled to the same uses as the sold lands, and 
that a disentailing deed was necessary to enable 
the parties to draw the money. Great Southern 
and Western By In re, 9 Ir. Eq. R. 482. 

The court will not pay out funds the produce 
of lands taken by a railway company under 
compulsoiy powers to a tenant in tail in pos- 
session, or* to a tenant for life and tenant in tail 
in remainder, without the production of a dis- 
entailing deed duly enrolled. Limerieh and Fmiis 
By,, In re, Smofth, Fw paHe, 10 Ir. Eq. R. 06. 

The court, without requiring a disentailing 
deed to be executed, will pay out to a tenant in 
j tail in possession money lodged in court by a 
! railway company for the purchase of lands. 
I Mounsell, Ew parte, Ir. R. 2 Eq. 32. 

A fund which represented the interest of a 
tenant in tail in remainder in land taken by 
a railway company ordered to be paid out of 
court to the tenant in tail in remainder with 
the consent of the tenant for life, without 
requiring a disentailing deed. L, F. IF. By., 
Er parte, Holden, In re, 1 Hem. & M. 445 ; 10 
,hir. (N.S.) 308. 

Where there was a fund under 2001. in court, 

; the proceeds of land, of which a petitioner, who 
! had just attained twenty-one, was tenant in 
I tail, the court, though no disentailing deed had 
I been executed by the petitioner, made an order 
I for the payment of the fund to him. Sinvry v. 
i Sowry, (5 Jiir. (N.S.) 337 ; S W. R. 339. 

; xV fund in court produced by a portion of land 
! taken by a railway company will be paid to the 
I tenant in tail, without his being required to 
; execute a disentailing deed. S. E. II)}., In re, 

I 30 Beav. 215; 30 L.^ J.. Ch. 602; 7 Jur. (IT.S.) 

; 890 ; 9 W. R. 404. 

i Where a tenant in tail has become absolutely 
I entitled to a share of a fund in court, it will in 
! many cases be ordered to be paid out without 
I requiring the execution of a disentailing deed, 
i This practice tloes not depend only on the 
j smallness of the fund. Fottleaf v. Palmer, 11 
Jur. (N.S.) 968 ; 13 L. T. 647 ; 14 W. B. 170. 

I The court will order small sums of money, 
i paid into court as tlie purchase-money of lands 
taken under the Lands Clauses Act, to be paid 
out to the tenant in tail of the lands without 
requiring a disentailing deed. Watson, In re, 
10 Jur (N.s.) 1011. 

I Advances to.] — Case in which the court will 
I order advances out of capital to be made to their 
mother for the maintenance of children, them- 
selves entitled to the income, and as tenants in 
tail, to the capital. Fottley v. Palmer, supra. 

V. Persons having Limited Interests. 

Tenant for Life,]— Where it was probable 
that, after payment of a sum out of court which 
had been paid in by a railway company, the 
balance left would be less than 20^., the court 
ordered tlie balance, if less than 20Z., to be paid 
to the tenant for life, Eqremont (LonV), In re, 
12 Jur. 618. 

Where money has been paid into court iti 
respect of lands taken by the company from 
persons under disability, and, with the exception 
of a small surplus, has been afterwards laid out 
in the purchase of lands to be settled to the 
same uses, if such surplus is under 20Z., the 
court will allow it to be paid to the tenant for 
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life, but not otherwise. BatemarC,^ Batatfi, In 
re, 21 L. J., Ch. 691. 

On. a purchase by a railway company of lands 
from a tenant for life in possession, 'the court 
ordered part of the purchase-money to be paid 
to the tenant for life by way of compensation 
for the injury and inconvenience which he had 
sustained. ChlUs, In re, 14 L. T. 352. 

On the death of the last cestui que vie of a 
.renewable leasehold, the tenant for life, who 
had been in receipt of the whole income, and 
afterwards of the dividends of the compensation 
money paid by a railway company, was held 
•entitled to the corpus of the compensation 
money, but without prejudice to any right of 
the remainderman to relief in respect of the 
non-renewal of the lease, according to the direc- 
tions of the testator, under whose vdll they and 
the tenant for life were entitled. Bem/foi/s 
Edate, In re, I Sm, & G. 20 ; 16 Jur. 10S4.* 

By the Lands Clauses Act, s. 73, a tenant for 
life is forbidden to take for his own use money 
which may be contracted to be paid, either in 
consideration of his not opposing a bill, or for 
any special damage to be done to himself with 
reference to the severance of the estate ; and it 
is for the Court of Chancery to determine what 
portion of such money is to be assigned to the 
tenant for life, in respect of his own personal 
grievance. But the tenant for life is still perfectly 
■competent at law to enter into a contract for the 
W'hole estate, for the whole damage by severance, 
nnd for the withdrawal of opposition to a bill as 
the condition of the contract that may be entered 
into. Taylor v. Chichester and Midhurst By., 
39 L. J., Ex. 217 ; L. R. 4 H. L. 628 ; 23 L. T. 657. 

A. was entitled as tenant for life to leasehold 
premises, where she carried on the business of a 
hotel-keeper, with remainder to B. By deed 
dated the 11th October, 1864, B., in consideration 
of 107 1. advanced to him, assigned all his interest 
in the premises to C., with a proviso that, in case 
B. or any of his children, within three years 
after the accrual of B.’s title, should be desirous 
■of repurchasing, C. would re-assign the premises 
•on payment of the said sum of 107Z. and interest 
at 6 per cent. The South City Market Company, 
being a public body, acting under the powers of 
their act, and the Lands Clauses Act, 1845, and 
the Railway Clauses Act, 1851, required these 
leasehold premises. The arbitrator aw'arded a 
sum of 1,25L., of which sum 45U. was stated by 
tlie award to be for the purchase of the interest 
■of A. and D, (in whom C.’s interest under the 
deed of the 11th October, 1864, was then vested) 
•as lessees, and A. as occupier, and 800/. awarded 
to the same persons undei’ the heading “ Com- 
pensation for severance or other injury.” A. and 
I), traversed the award, and a consent between 
the company and A. and D. (but to wliich the 
Tepresentatives of E., who was then deceased, 
wmre not parties), was made a rule of the Queen’s 
Bench Di vision, by wdiich the award was increased 
by a sum of 1,249'Z. of wdiich sum 800Z. wms stated 
hy the consent order to be for trade loss in respect 
•of the property, and the consent order further 
directed that of the sum of 1,251Z. lodged by the 
company, 901Z. should be dealt wdth as re[)re- 
seuting the leasehold interest in the premises, 
and the residue, 350Z., together wdth the further 
sum of 1,249Z., })ayable by the company, should 
be paid to A. in res])ect of her trade disturbance 
in the premises. A. having claimed the wdiole 
of the 800Z., and 709Z. increase thereon, under 
the consent order ; — Held, that the sum of 800Z. 

VOL. vm. 


I should (under the circumstances) be deemed 
part of the compensation for taking of the 
premises and not in respect of anv personal 
grievance of A., and that A. (under the circum- 
stances of the case) was entitled to the 799Z. 
absolutely. South City Market Co., In re, 
Berg in, Eio ])arte, IZ M. R., Ir. 245. 

A tenant for life can only claim that benelit 
from compensation money in respect of lands 
taken by a company, to" w^hich he is legally 
entitled, and any additional compensation money, 
though paid by the company in recognition of a 
right claimed by tenant for life, must, if such 
right be not sanctioned hy law, enure for the 
benefit of the estate. Wilson, Eire, 32 L. J., Gh. 191 ; 
9 Jur. (H.s.) 1043 ; 7 L. T. 772 ; 11 W. R. 294. 

A railway company agreed to pay a landowmer, 
tenant for life, a sum of money for the benefit of 
him or other the owner for the time being, for 
indemnifying him from the expenses of making 
a new road, Ac., and as a compensation for the 
annoyance wiiich he or such other owmer as 
aforesaid might sustain in consequence of th(^ 
construction of the railway ; and the company 
agreed to pay a further sum as the price of the 
land taken. Both sums w’^ere paid into court. 
The application of the tenant for life for the 
absolute payment to him of the first sum refused ; 
the costs of the road, Ac., to be paid out of it, 
and the rest invested. Marllmrouffld s {Duliei) 
Estates, In re, 13 Jur. 73S. 

Minerals.] — A tenant for life without 

impeachment of wmste is not entitled to an 
apportioned part of the compensation money 
paid into court by a raihvay company under 
s. 69 of the Lands Clauses Act, 1845, in respect 
of unworked mines and minerals lying under or 
adjacent to a raihva}^ constructed ' on' land con- 
veyed to the conq)any by the tenant for life 
under s. 7 of the act, even though the bulk of 
the mineiuls could have been, in all probability, 
worked out during his life. BoUnson's Settle- 
ment Trusts, In re, 60 L. J., Ch. 776 ; [1891] 3 
Ch. 129 ; 65 L. T. 244 ; 39 W. R. 632. 

Minerals were devised on trust for B. for life 
without impeachment of waste, with remainder 
on trust for the defendant for life, without 
impeachment of w-aste, wdth remainders over. 
The minerals w^ere leased by the testator. A 
raihvay passed over a portion of the lands under 
which they lay, and after the death of B. the 
lessee gave the railway company notice of his 
desire to w^ork the minerals lying under and 
adjoining a portion of the raihva^u The com- 
pany gave a counter-notice that these minerals 
w^ere required for the siq)i)ort of the railway, 
and ultimately paid compensation money, part of 
which w'as apportioned as paid in respect of the 
lessor’s interest : — Held, that as the minerals in 
respect of w'hicli the compensation money had 
been paid w^ere not of such extent that they 
could not possibly have been got during the life 
of the existing tenant for life,' the defendant, as 
such tenant for life, was entitled to such appor- 
tioned part of the compensation money under 
s. 74 of the Lands Clauses Act, 1845. Barring- 
ton. In re, Gamlen v. Lyon, 56 L. J., Ch. 175 ; 
33 Ch. D. 523 ; 55 L. T. 87 ; 35 W. R. 164. 

Rector.] — A sum of money, i)art of a larger 
sum paid by a railway company for glebe land, 
ordered to be paid to the rector for the time being 
for his own use. Little Sleeping (^Boctor'), Ejo parte. 
East Lincolnshire By., In re, 5 Railw. Cas. 207. 
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Dowress.] — When laiulbelongiiig to an infant, 
subject to his mother’s right of dower, was taken 
by a railway company, and the purchase-money, 
as detcrmhied by two valuers, was paid into 
court : — Held, that the dowress was entitled to 
have tiie value of her right of dower, as deter- 
inined by the valuers, paid to her out of the fund 
in court. JfalVa Edate^ In re ^ 39 L. J., Ch. 392 ; 
L. K. 9 Eq. 179. 


Lord of Manor — Commonable Land.] — By an 
inclosure act commissioners were required to set 
out au<l allot unto the lord of the manor in which 
the wmstc grounds were situated in trust for the 
occu])iers for the time being of certain cottages 
in lieu of their rights or pretended rights of 
cutting turves, so much of the waste grounds as 
tlioy (i he commissioners) should think proper for 
a turf coniimm. A portion of this turf common 
m set out by the commissioners was taken by a 
railway coTu])any : — Held, that the lord of the 
manor lia{l not l>cen divested of his rights as 
legal owner i'»f the lan«l by the inclosure act, 
and that lie was entitled to such portion of the 
|,uir«,‘Uase-i!ioncy ns represented the value of the 
soil of tlic land taken. Att.-Oeu. v. Mei/riek, 62 
L. J., ('h. 313; [1893] A. C. 1 ; 1 II. 54; 68 
L. T, 174 ; nr J. J\ 2I2--H. L. (E.) 


vi. When' Pthseemyr)/ Title. 

Adverse Possession.] — A party took possession 
in 1850 ((f a vacant piece of land and continued 
in nninterrupted ]>ossession of it until 1869, when 
It was ttiken by a I'aihvay company and the 
purclui'iiMiioney ]>aid into court under the Lands 
LIuuses Act. Is45, s. 79. In 1871 he presen te< I a 
petition f».>r the payment out of court to him 
of the purchase-money, as being tlie person 
entitled to the land in j-espeet of wliicli the piir- 
ciia'-e-monev had bei'u paid Into court : — Held, 
thul his inchoate title to the hind having been 
interriipteil by the pariiamentary rights of the 
eo!n|fany, lie had no title to the purchase-moiieyL 
f/iillietfinrorfh, Ee pnrtc. 24 L. T. 347 ; 19 W. II. 
580. 

When the occupant of land taken by a railway 
coui|»uuy under the Lauds Clauses Act had a 
possession which would have ripened into a title 
by ad vei’se possession, but for the dealings with 
the compatjy, the court allow’ed the purchase- 
money tt* be paid to such occupant. Eran^i, In 
re. 42 i.. J., Ch. 357™L.J,T. 

A person sliewing title by adverse possession ! 
fiU' twenty-six years after the expiration of a term i 
for 192 years tc.) land taken under the provisions 
ot The Larals (HausosAct, 1S45, will, in theabsence ; 
of aiiv claim by, or evidence of the e.xistence of, 
the reversioner, be deemed to be the owner of the 
hind, a/id entitled to the purchase-money' under 
the Lands Clauses Act, 1845, s. 79. Chfimherlum, 
Ah’ pnrtr, 49 L. J., Ch. 354 ; 14 Ch. D. 323 ; 42 
L. T, 358 : 28 W. II. 565. 

In 1 865 a lurnse in the possession of the pdaintiS, 
wlio was the owner thereof for the residue of a 
long term of yeai-s e.xpiriiig iji 1878, was com- 
pulsorily taken by the defendants tint ler the Lands 
Clauses Act. The plaintiff ehiimeti compensation 
on the looting of being the absolute owner, it not' 
being kiaovn who was the reversioner, and a sum 
representing the roverhion was paid into court 
without prejudice to the plaintiff’s claim. More 
thati twelve years after the cxpiiration of the 
term, apf)Iication was made by a person claiming 
under the plaintiff for |>ayineiit of the fund hi 


court Held, that as the plaintiff never was in 
possession as owner of the reversion, the applica- 
tion failed. CIiamTei'lain^ Eir parte (14 Ch, D. 
323) doubted. Ifedpe y. Puhlfe Work^' Oom- 
mmmern. m L. J., Ch. 587 ; [1891] 2 Ch. 630 ; 
65L. T. 359 ; 39 W. B. 598~-C: A. 

A railway company agreed to purchase for 
600L the fee-simple of lands, of which AV. was 
the true owner, from H., who was in possession 
of them. Afterwards, finding that H . had only 
a possessory title of nineteen and a half years, 
they’’ paid the 600L into court to the account of 
the party interested therein, took possession, and 
executed a deed-poll under s. 77 of the Lands 
Clauses Act, 1845, reciting their desire that the 
land should vest in them for all the estate of H., 
and purporting to vest in themselves the fee- 
simple of the lands. Ho claim was made on 
behalf of W. either to the land or to the purchase- 
money until after the expiration of twenty’- years 
from the time when H. had taken possession. 
Upon petition by persons claiming under H. for 
payment out to them of the 600Z. in court : — 
Held, as against the representative of W., that 
they' were entitled to the (iOOZ., as being the 
money which tlie company had contracted to payr 
for the purchase of H.’s interest in the lands. 
Winder^ Ex parte and In re, 46 L. J., Ch. 572 ; 
6 Ch. I). 696 ; 25 W. II. 768. 

A railway company contracted to purchase 
lands of C., and paid the }:)urchase-i.noney into 
court under s. 69 of 8 & 9 Viet. c. 18. It after- 
wards appeared that C.’s title -was derived under 
an indenture of mortgage, dated in 1814, he 
having been in possession ever since. C. peti- 
tioned for investment and payment of the divi- 
dends to him. The petition was granted, s. 112 
not applving. Cooh, In re, 8 L. T. 759 ; 11 W. E. 
1015. 

Money' lodged in court under the Lands Clauses 
Act -was paid out on a title , based on continued 
jiossession by a tenant without payment of rent 
for fifteen years after the expiration of his own 
and the next superior interest. Forde, Ex parte, 
lUaeltroeh Coinmis.slonrre, In re, [1894] 1 Ir. B.. 


— — Service on Landowner — Lapse of Time.] 

— In 1867 a railway company paid a deposit 
into court under s. 85 of the Lands Clauses Act, 
in respect of the interest of a tenant for life in 
certain settled lands required for their under- 
taking, and took possession of thei r lands. Shortly 
afterwards the company purchased the fee-simple, 
of the lands from the trustees of the settlement, 
an<l the conveyance to which the tenant for life 
was a party' was duly executed. The money was 
left in court, and in 1884 W'as included in the 
return issued from the paymaster's office under 
the Buies of the Supreme Court Fund Buies, 1884, 
r. 101, of credits, which had not been dealt with 
for fifteen years. The tenant for life had died 
in 1883. In 1886 the company petitioned for 
the payment out of the fund without serving the 
representative of the landowner -Held, that 
service on ^ the landovmer might be dispensed 
with, considering the lapse of time since the 
conveyance. Laneadilre and Yorhdiire R)/., In 
re, 55 L, T. 58. 


vii. Trudeen. 


Under Power of Appointment.]— Land devised 
on trust for A. for life, with remainder, as she 
should appoint, was taken by a railway company 
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and the purcliase-money paid into court. A., by 
will, appointed to two trustees on trusts for 
persons in succession. On petition by these 
trustees, the purchase-mofiey was ordered to be 
paid out to them. Ilhnan's Will, M re, 39 L. J., 
Oh. 760 ; 22 L; T. 836 ; IS W. E. 962. 

Trustees fdr Sale.]— When the purchase- 
moneys of property subject to a trust for sale for 
the benefit of infant cestuis que trustent and 
taken by a railway company, were paid into 
court by the company under the Lands Clauses 
Act, 1845, the court, upon a petition by the 
trustees for sale and the cestuis que trustent for 
payment out to the trustees for sale, declined to 
treat the trustees for sale as persons absolutely 
entitled within s. 69, and ordered the fund to be 
carried over to the separate account of the infants, 
directing the dividends to be paid to the trustees. 
Iteaston s Mutate, In re, 41 L. J., Ch. 832 ; L. E. 
13 Eq. 564 ; 26 L. T. 148 ; 20 W. E. 355. 

Land was vested in trustees to sell as soon as 
the youngest of a class of children attained 
twenty-one, and to divide the proceeds among 
such of the children as should be then living, 
and the issue of such of them as should be deacl. 
Part of the land was taken under the Lands 
Clauses Act before the youngest child attained 
twenty-one, and the purchase-money was paid 
into court. After the youngest child attained 
twenty-one the trustees and some of the cestuis 
que trustent presented a petition asking that the 
fund might be paid out to the trustees, or in the 
alternative that the shares of those cestuis que 
trustent who >vere petitioners might be paid out, 
leaving the other shares in trust in the matter of 
the act. The court refused to order payment out 
to the trustees, but expressed its willingness to 
.make an order according to the other alternative. 
The petitioners did not object to this, but the 
company insisted that the order ought to be for 
payment of the whole fund to the trustees : — 
Held, that as the petitioners did not object to 
the order proposed, the company could not com- 
plain of it. Soionj, In re, L. E. 8 Ch. 736 ; 29 
L. T. 233 ; 21 W. E. 717. 

Where lands settled in trust for a widow 
during her life or until her second marriage, in 
trust for sale, were purchased from the widow by 
a railway company under s. 7 of the Lands 
Glauses Act, 1845, the purchase-money which 
had been paid into court by the company under 
s. 69, was, on the petition of the widow, ordered 
to be paid out to the trustees of the settlement, 
they undertaking to hold the same upon the 
trusts of the settlement. Uvanis' Settleme'nt, In 
14 Ch. D. 511 ; 43 L. T. 172. 

A fund in court, representing the purchase- 
money of leaseholds taken by a railway company 
under the Lands Clauses Act, ordered to be paid 
out to trustees having a power of sale, the cestui 
que trust being an. infant. Goooli, In re, 3 Ch. D, 
742. 

Where purchase-money for land has been paid 
into court under the Lands Clauses Act, it may 
be .ordered to he paid out to trustees of a settle- 
ment or will with a power of sale, as i)ersons 
“ becoming a])solntely eiititled ” under s. 69. 
Hohsolh' Trud,s\ In re, 4-7 ,L. J., Ch. 310 ; 7 
Ch. I). 708 ; 38 L. T. 365; 26 W. E. 470 
— G. A. 

A share of stock in court, which represented 
money paid into court by a railwa,y company for 
the purchase of land taken under then- statutory 
powers, had been, assigned by the beneficial 


owner to trustees, bn trust for sale and conver- 
sion, at the request in writing of herself during- 
her life and afterwards at the discretion of the 
trustees, and to hold the proceeds on certain 
trusts : — ■ Held, that, the settlor joining in the 
petition, and the company not objecting, the 
share might be transferred to the trustees as. 
persons “becoming absolutely entitled” within 
the meaning of s. 69 of the Lands Clauses Act,, 
1845. WarcVs Estate, In re, 54 L. J., Ch. 231 ; 
28 Ch. D. 100 ; 33 W. E. 149. 

AVhere purchase-moneys of settled lands taken 
by a railway company have been paid into court 
under the Lands Glauses Act, 1845, trustees for 
sale of such lands are not, either under the Lands. 
Clauses Act, s. 69, or the Settled Land Act, s. 21, 
entitled as of right to payment out. Under the 
Settled Land Act the court has a discretion to 
order such payment. Whether it has such dis- 
cretion under the Lands Clauses Act, qumre. 
IIoisoEs Trusts, In re (7 Ch. D. 708), doubted. 
Sndtli, In re, L. 4'* A". IF. My., Eii7 parte, 58 
L. L, Ch. 108 ; 40 Ch. D. 386 ; 60 L. T. 77 ; 37 
W. E. 199~G. A. 

Where a sum paid into the hank, under the 
Lands Clauses Act, was about to be reduced by 
an investment in land to less than 70Z., the 
residue was ordered to be paid out to trustees, 
nominated under the 71st section. Kinsey, In re ^ 
IN. E. 303. 

Purchase-money of land taken by a company 
paid out without service on the cestuis que trus- 
tent ; the trustees for sale, after the death of a 
tenant for life, adopting the purchase. East, In 
w, 2W.E.11L 

Trustees with a power of sale are “ persons, 
absolutely entitled ” within the meaning of s. 69* 
of the Lands Clauses Act, 1845, and the purchase- 
money of lands vested in such trustees paid into 
court under that act may be paid out to them on 
petition. Thomas's Settlement, In re, 45 L. T. 
746 ; 30 W. E. 244. 

For Married Woman and Children.] — Where a. 
railway company took real property vested in 
trustees for a married woman and her children, 
and paid the money into court, the court; declined, 
under ss. 69 and 78 of the 8 A 9 Viet. c. 18, to- 
direct the fund to be paid to the trustees. Sha?'- 
2 vood, In re, 3 Gitf. 218. 


i. Petition or Summons. 

i. What Court a/nd Transfer. 

To what Branch of Court.] — Lands were 
devised by A. and B. upon trusts almost identical. 
A railway company took part of A.'s lands, and 
an order for investinent of the purchase-money 
was made by Stuart, V.-C. Subsequently the 
company took part of B.'s laiids, and a similar 
order for investment was made hy Wood, Y.-G. 
One petition for payment out of both funds was 
presented to Wood, V.-G., who made the order, 
but as he entertained some doubt as to his 
jurisdiction, desired that the case should be 
mentioned to the Court of Appeal : — Held, that 
all subsequent orders in a matter should be 
made where the first order was made, and that 
in. dealing with both funds, that in Wood, V.-O.’s. 
jurisdiction should have been transferred to 
Stuart, y.-C., to whom the application for pay- 
ment out should have been made. Mroiose^ 
In re, 14 L. T. 37. 
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’When two funds pakl into court under the 
Lnnds Clauses Act have been dealt with by 
ditYerent branches of the coiu't, and it is desired 
to deal with both funds at the same tinie, the 
court will give leave to present one petition in 
both matters in one branch of the court, with* 
(.nt transferring cither of the matters. Arden 
(Am/), hi E. 10 Ch. 445 ; 24 W . E. 

lUO. 

The rule which requires applications to be 
made in the same branch of the court : — Held, 
not t<') apply to applications for the payment 
•of dividends npoii sums paid into court in the 
matter of a private act of parliament. Bilston 
(Uiranj. In re, K) Wh E. 516. S, P., Ilayter, 
J’J.r parte, 10 W". R. 557. 


ii. Title and Form. 

How entitled.]— A petition presented under a 
local act of parliament, in which the Lands 
Clauses A<*t is incruporated, must be entitled 
“ In tlie matter of the I.ands Clauses Consolida- 
ticni Act " (»s v'i: y Viet. c. 18), as well as “ In the 
mutter of the local act.’’ Ciarhe, In re, 10 L. T. 
'M. 

Idm np}»liention of the purchase-money of 
liuul taken hy a railway company to the redemp- 
tion of lain] tax. is a reinvestment within the 
Lfinds Clauses Act, and the costs of it are 
cliargca hie on the company under s. 80; and 
the land being part of a charity estate, the 
petition must be sanctioned by the charity com- 
nnssi4mers certiiicate, and must be intituled in 
the niatier of the statute of 52 Geo. H, c. lUl, 
i!iU'*t. have the fiat of the attorney-general, and 
be signed by two individual petitioners, and not 
) ly a eurpoi'ation and an individual. A. A. A A C. 
ity.. In re. 18 Beav. 608. 

A railway compau}' agreed with the com- 
luitte'c lu purchase part of a lunatic's land. The 
purciiase-money was ascertaiiied under the Lands 
Clauses .\et, s. 9, but had not been paid into 
eoiirt. A petition was })resented by the com- 
jiiittee and next of kin of the lunatic, praying 
for continuation of the master's report affirming 
tlie sale, for liberty to the cominittee to convey, 
that tlui purchase-money should be invested in 
cojisols, and be carried to “the account of the 
eoimnittee and the company,” and for |)aymeiit 
r»f the dividends to the committee. The lords 
justii'fs directed the petition to be entitled in 
the Lands Clauses Act, and in the Chancery 
Livi.Nion of the High Court as well as in lunacy, 
and that the purchase-money when invested 
siinuld be (airried to “ the account of the lunatic 
and of file company.” Subject to these amend- 
ments tile made the order as prayed, hold- 
ing that actual payment in, under, and to the 
account directed by s. 69, was not essential to 
rhe company’s title. MUnes. In re. I Ch I) 
28; 21 Wh R. 98. 

Form and Contents.]— Upon petition for the 
investment of money paid in under a railway 
act, it was objected tliat the petition was made 
unnecessarily long by the Introduetion of certain 
<*iaiiHes in the railway acts, which, being public 

a<-ts, were sufficiently known to Uie court, and 
that the costs of such petithm ought not to be 
allowed Held, that the introduction of the 
railway iduuses was tait unnecessary, atul the 
petitioner was entitled to the costs. TAHei/H 


J/?/ 17 Sim. 110; 19 L. J., Ch. 

829.' , 

The consent of the charity commissioners is 
not required to a petition presented by the 
trustees of a charity for the reinvestment in 
land of the purchase-money paid into court in 
respect of land belonging to the charity, which 
has been taken compulsorily under the Lands 
Clauses Act, 1845. Iiyngedon\s Chariti/, In re, 
30 W. E. 78. 

Number of Petitions.] — Moneys paid into 
court by two companies under the Lands Clauses 
Act, ordered to be paid out on one petition, and 
the costs appropriated between the two com- 
panies. Sheffield Corporatioei, Fx parte, 21 
Beav. 162. 

Sealing Petition.]— When a company is joined 
as a co-petitioner, but the petition asks no pay- 
ment to them, it need not bear the company’s 
seal. Edward YI. AlmsJunimn, In re, 37 L. J., 
Oh. 664 ; 19 L. T. 80 ; 16 W. R. 841. 

Sealing Summons.] — A summons by a railway 
company for payment out of a sum of less than 
1,000/. to their secretary, was directed to be 
sealed in analogy to the practice in case of 
rietitions. Maidkone and Affiford Ry., In re, 
53 L. J., Ch. 127 : 25 Ch. D. 168 ; 49 L. T. 777 ; 
32 W. E. 181. 

iii. Parties and Scrtlee. 

Person partly entitled.] — A party entitled to 
an aliquot share of purchase-money paid into 
court may on petition obtain payment of such 
share without notice to the other parties in- 
terested. Midland B,y., In re, 11 Jur. 1095. 

Service on Company.]— A sum of money was 
paid into court by a railway company, and the 
dividends were ordered to be paid to Alexander 
H. and Frances Elizabeth H. The latter married ; 
and a petition, rendered necessary by that event, 
was presented by Alexander H. and Frances 
Elizabeth and her husband for payment of the 
dividends, and was served on the company : — 
Held, that the service on the company was 
unnecessary, and that the costs must be paid by 
the petitioners. Hordern, Ex parte, 2 De G. 
& Sm. 263 ; 12 Jur. 846. 

Certain glebe lands belonging to the rectory 
of Kirkby Overblow having been taken by a 
railway company, and the money paid into 
court, a petition was presented by the rector for 
investment of the money : — Held, that it was 
not necessary to serve the company wdth notice 
of the petition. Kirlihj Overblow (Reetoi^, Ex 
parte, Leeds and Thirsh Rn., In re. 19 L. J., Ch. 
329. 

When the purchase-money of land taken under 
the Lands Clauses Act was paid into court in 
a cause to the credit of the account of the 
entailed estates of the testator Held, that 
such payment discharged the fund from the 
jurisdiction of the act, and that the company 
was impropeiiy served with a petition for i)ay- 
raentoiit. Preseotfw EM, 37 L. J., Ch. 69 L 

Churcliwardeus and Overseers.] — ^ Under 59 
Geo. 3, c. 12, lands belonging to the parish are 
vested in the churchwardens and overseers of 
the parish, as a corporation. Therefore, where 
feoffees to charitable uses were empowered to 
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sell and convey their lands to the commissioners 


nnder the Improvement Act : — Held, that the 
petition for the investment of the purchase- 
money should he presented in the names of 
the churchwardens and overseers of the parish 
in which the charity was established. Annedeu. 
Bw parte, 2 Y. & Coll. 350 ; 6 L. J., Ex. Eq. 81. 

Semble, that churchwardens and overseers, 
having no corporate seal, have no power to 
execute a power of attorney, authorising a party 
to continue receiving the dividends of stock, 
notwithstanding fluctuations in the number and 
identity of the numbers of the corporation. Ib. 

Freemen.] — In cases where the land belonging 
to a corporation is taken by a railway company, 
and the purchase-money is paid into the bank, 
the court will not allow an}' steps to be taken 
with reference to the final application of such 
purchase-money, unless it be satisfied that the 
freemen are represented. Liiieoln, CorporatUm, 
Bx parte. Great NortJiern By., In re, 6 Ilailw. 
Cas. 738. ' 

Sect. 85.] — Where a railway company has 
paid the estimated value of a piece of land into 
court under s. 85 of the Lands Clauses Act, and 
afterwards concludes the purchase by contract, 
the court will not order the payment out to the 
company of the sum deposited, 'unless the vendor 
joins in the petition, or a copy of it is served 
upon him. South Wales Bi/., In re, 6 Kaihv. 
Cas. 151. 

Parties to Suit.] — Where the money in court 
is the subject also of a suit, all parties to the suit 
should be served with the petition for reinvest- 
ment. Brandon v. Brandon, 32 L. J., Ch. 20 ; 
7 L. T. 499 ; 9 Jur. (N.S.) 11 ; 11 AV. R. 53. 

Incumbrances and Charges,] — Upon a petition 
for the payment out of court to an incumbrancer 
of compensation money paid into court by a 
company under s. 69 of the Lands Clauses Act, 
the incumbrancer is not a necessary party to 
be served with the petition, and is not entitled 
to have the costs of his appearance from the 
company. Had field, Bx parte, 29 Beav. 370 ; 
30 L. J., Ch. 278 ; 7 Jur. (N.S.) 383 ; 9 W. R. 
263. 

Upon a petition for payment to a petitioner 
of the income of a fund arising from the sale of 
land, to a railway company, he being in posses- 
sion at the time of the sale as tenant for life, 
subject to mortgages created by himself, the 
court will make an order, without requiring the 
mortgagees to be served with the petition. But 
semble, such service could not have been dis- 
pensed with, in case the tenant for life had ' 
been out of possession at the date of the sale. 
Hunyerford's Trust, In re, 3 Kay & J. 455. 

AAdiere a petition was presented for payment 
out of court of purchase-money paid in in re- 
spect of real estate purchased under the General 
Metropolitan Paving Act (57 Geo. 3, c. 29), 
service of the petition upon parties entitled to 
certain small rent-charges charged on the pro- 
})erty purchased, but which were amply secured 
on other property not included in the purchase, 
was held to be unnecessary. Mercers' Co., Bx 
parte, 48 L. J., Ch. 384 ; 10 Ch. D.481 ; 27AV.R. 
424. 

On a petition by tenant for life under the 
Lands Clauses Act for interim Investment and 
payment of the dividends to him, it is unneces- 


sary to serve persons having charges on the 
inheritance prior to the life estate. ''Morris, In 
re, 45 L. J., Ch. 63 ; L. R. 20 Eq. 470 : 23 W. R. 
851. 

Remaindermen.] — ^A railway company had 
taken land which was settled on three successive 
tenants for life, v^dth various remainders over, 
and had paid the money into court, which had 
been invested in consols : on the petition of the 
first tenant for life, without service of the peti- 
tion on those in remainder, for the reinvestment 
of the money in the purchase of land, which had 
been approved of by the master : — Held, that 
the tenants for life in remainder need not appear. 
Oxford and Bletchley lunetion, By., Bx- parte, 
Brown, In re, 6 Rail\\^ Cas. 703 ; 16 Jur. 158. 

When purchase-money has been paid in under 
the Lands Clauses Act, s. 74, in respect of lands 
let on lease at rack-rent, and settled to the use 
of a tenant for life, with remainder over, it is 
proper to make the remainderman a respondent 
to a petition by the tenant for life for invest- 
ment and payment of dividends, although the 
interest of the proposed investment of the 
money will be less than the rent reserved by 
the lease. Crane, In re, L. R. 7 Eq. 322; 17 
W . R. 316. 

The petition of a tenant for life under the 
Lands Clauses Act, 1845, for reinvestment in 
the purchase of land of the proceeds of settled 
property taken by a railway company, need not 
be served upon any person entitled in remainder. 
Staples, Bx jntrU, 1 He G. M. & G-. 294 ; 21 L. J., 
Ch. 251. 

Upon a petition, presented by a tenant for life, 
for the reinvestment in land of compensation 
money paid for lands taken by a railway com- 
pany, the remaindermen and trustees, if they 
approve, ought to join in the petition or abstain 
from appearing at the hearing. Wilson v. Boster, 
Lancashire and Yorkshire By., In re, 26 Beav. 
398 ; 28 L. J., Ch. 410 ; 5 Jur. (N.S.) 113 ; 7 AY. R. 
172. 

AA^hen a petition is presented by a tenant for 
life for the reinvestment of purchase-money in 
any other kind of investment than lands, the 
remainderman oueht to be served. Lelqh, In re, 
40 L. J., Ch. 687 L. R. 6 Ch. 887 ; 24 L. T. 467 ; 
19 A\h R. 1105. 

In a petition for the investment in consols of 
a fund paid into court nnder the Lands Clauses 
Act, and payment of the dividends to the person 
for the time being entitled thereto, it is neces- 
sarj^ and sufficient that the tenant of the imme- 
diate freehold should appear. Bineli, In re, 14 
L. T. 394 ; 14 AY. R. 472. 

Trustees — Cestui que Trust.] — On applications 
by trustees who are “absolutely entitled’* for 
payment out of court, it is not necessary to serve 
the cestui que trust. Thomais Settlement, In re,. 
45 L. T. 746 ; 30 W. R. 244. 


iY. Bi'ldence in Support. 

Affidavit of Title.] — Where a tenant for life of 
lands sold by him, '"under a railway act, to the 
company, presents a petition for the investment 
of the purchase-money and payment of the divi- 
dends, the usual affidavit that he believes his 
title to be good, and that he is not aware of anv 
other claims, will not be dispensed with, although 
the petitioner is aged and infirm, and although 
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thu eomiBinv may have oontracteiV with hifti, I company, pi'oof of the handwriting of the attest 


]K‘titi(nis, un(li.‘r acta of parliament for local 

improveinents, vVCm for payment of money ^out of y. Ilef^rmcca A>r 

Ciiurt, that the parties applying shall, by affidavit, ' • 

shortly verify their title, and state that to their Temporary Investment— Jurisdiction. ] —Form 
hmavledge jnid belief no other person has any of order of reference as to temporary invest- 
title to, or claims any interest in, the estate, ment on a proposed real secnrity of money paid 
Ef‘ pa rtt\ FIret Improve mnt jlet, into court upon the purchase of land by a rail- 

In re, 2 Y. J. F.Kh - way company. On the master reporting against 

'\Vher(‘, by a railway net, it was provided that the proposed investment, and that no investment 
parties in pns-^ession of lands taken by the com- on real security would be for the benefit of the 
pan V were tc) he deemed lawfully entitled until parties Held, that it was competent to the 
the ‘contrary shown to the satisfaction of the master so to report, and the court declined to 
<N.urt, and liiat wlieve the party could not make order the investment to be made. Franhlyn's 
out a good title, the coffip.aiiy should pay the Settlement, In re, 1 De G. & Sm. .528 ; 5 Eailw. 
■juirchase-nutney into eon I’t, subject to the dispo- Cas. 205 ; 17 L. J., Ch. 166 ; 12 Jur. 642. 
siti<ni of the e/airt Held, that the party, on his 

own affidavit of his title, was entitled to an order Form of Eeference.] — Where under private 
fur the payment of money tu him for his absolute acts, &c., the court has jurisdiction to proceed 
use. (traunje. E,r parte, G. IF. By,, Iti re, $ in a snmmary way by petition, it is not usual on 
Y. Cull. <;2 : 2 Jur. 640. directing a reference to ascertain the parties 

The jithdavii oi no title in aiiy other person entitled, to direct the production of deeds and 
required hy the C’onsolidated Orders XXXIV. documents, and to examine the parties. London 
r. X in siqjpurt of petitions iimler acts of ])ar- j)od‘ Co., In re, 11 Beav. 78 ; 17 L. J., Ch. Ill ; 
liamenf fur the interim investment of purchase- 12 Jur. 405. 

nuuH'V and payment of dividends to the jiersoiis One such reference having been made, the 
entitled tiiere*t«» was, in the case of a petition court refused with costs an application of a 
under tlie Lmuls Clauses Act. 1845, s. 70. hy a second claimant, for a second order containing 
larg<} public 4'urporat ion, dispensed with. Mag- special directions. Ih. 

iiaien CoUeye, Geford, In re, 42 L. T. 822. A railway company took some settled land, 

tOian .application by tenant for life for pay- and paid the purchase-money into court. A 
uient toiler of divideiuis on the purchase-money reference to the master, on the petition of the 
itf latid t;ik(‘n by railway com|>aiiy, her affi«lavit tenant for life, to in(|iiire as to the propriety of 
as to tit !e di-peu'^ed with. Smith. In re, 14 W. E. a proposed purchase of land to be settled to the 
it'Eh same uses and the title to it, and a direction that 

if he should approve of the purchase and title he 
— ~ By whom made,] — ^^When the trustees of should settle the conveyance, and that the money 
a chaiiTv pcfitioiiod for the investment and ])ay- should be paid to the vendors, were comprised in 
meiii oi dividends of a fund in court under the one order. Met hen-ell, L\e parte, 20 
Lamls Clauses Act, the affidavit of no incum- pj Jm-. 72. 

I annees was accepred as sufficient, though made Where a sum of money is in court to be 
))y tlieir (?jeik ami not by the petitioners them- invested in land, the court will order a reference 
selvi.'s, Kdu'ard the Sixties Atm eh 0 H.m, re, as to a proposed investment, but will refuse to 
57 L, .f., Cii. 664; 19 L. T. 80 ; 16 W. K. 841. make any prospective order as to any other 
Y hen a tenant for life was too infirm to make investment in the event of those proposed being 
an affidavit of t itle on a })etition for iiayment to rejected. Pumfrey, Re parte, Oxford, Worcester, 
him of thviileiids of purchase-money paid into and Wolverhdmpton By., In re, 4 Eailw. Gas. 
c*:*urT by a railway company, an affidavit made 490. 
by Ids Sul i* ‘it* >r was held sufficient. Halsey, In re, 

22 L, T. 11. In what Cases.]-— On application made by the 

Tlie affidavit of the inan.aging clerk of the cliurchwai'dens and overseers of a parish to have 
i'Ctitioncr's solicitor was, under the circum- a sum of money which had been p.aid into court 
stances of the oasc, held sufficient to verify the by a railway comiiany for the purchase of certain 
petitioners title. Ft. Jienefs, In, re, 12 L. T. buildings and land, pai<i out to them for the pur- 
^62. pose of buying other laud, and erecting other 

buildings in substitution of those taken by the 
Proof of Deeds.] — On jiaymcnt out of court of company, the court refused to make a sunnnary 
railway pnrc'iiase-nioney for laud belonging to a order, and directed a reference to the master, 
tenant in tail, a disentailing deed being executed, Bicester Ch nrchicardens, Ex parte, Eucltinyham- 
although such dee<l applied to all the estates, of shire By., In re, 5 Eailw. Can. 205. 
which a very small porti<.»n ha<l been taken hy The court will, where necessary, refer it to 
the company, the deeil must be made an exhibit, chambers to inquire into a proper fund for the 
and an atlidavit attest ing the execution of it is not investment of moneys paid into court under the 
sutheient. Field, In re, 8 F.. T. 722; 11 W. E. Lands Clauses Act. Eunraven, In mo L. T. 
‘‘-J* 528; 10 W. E. 56. 

In ex pm*te cases a <ieetl must, generally On a })etition for the reinvestment of 50L 
speakingn he proved hy the attesting witnesses, paid into court under the Lands Clauses Act in 
^*0 J Jnr. (x.H.) 222 ; 8 Eq. B. land adjoining the settled estate, the court 
ol2 ; JW.ll. J12. refused to dis])ense with the usual order of 

On an umipposed petition for payment out of reference as to title, but gave leave to the parties 
eouit of purehaHe-inoney paid in by a railwaj'’ to apply in chambers that the investigation of 
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the title might be dispensed \v\thp BUm field, 

1% re, 25 W. B. 37. 

Beath pending Eeference,] — On a petition 
under the Lands Clauses Act to sanction an' 
inyestment in land, an order was made approving 
the investment, and directing a reference as to 
title. Before the order was fiillj^ worked out the 
petitioner died. On the application of his 
executors, it was ordered that the proceedings 
should be revived for their benefit. 1/i re^ 

42 L. J., Ch. 900. 

vi. Payment tmt----PetUion or Summons. 

Permanent Investment.] — In applications for 
payment out of court and investment under the 
Settled Land Act, 1882, of funds in court repre- 
senting the purchase- money of lands taken under 
the provisions of the Lands Clauses Act, 184.5, 
the court has a discretion under the Buies of the 
Supreme Court, 1883, Ord. LXX. r. 1, and, where 
an application by petition is cheaper and more 
expeditious than by summons, will not disallow 
the costs of a petition, although the proceeding- 
falls within ■ the Eules of the Supreme Court, 
1883, Ord. LV. r. 2, sub-r. 7, as business to be 
transacted in chambers. In such cases, however, 
the option of proceeding by petition or summons 
> is at the applicant’s risk. Bethlehem, and Bride- 

well Ilosyritals, In re, 54 L. J., Ch. 1143 ; 30 
Ch. D. 541 ; 53 L. T. 558 ; 34 W. R. 148. 

Alteration of Buildings.] — Upon an applica- 
tion by the sole surviving trustee under a will 
that 1,330Z., part of a sum of 2,100Z. in the Bank 
■of England, Ijeing the purchase-money and com- 
; pensation for lands vested in him and taken by 

I the Bradford Corporation under the Lands Clauses 

Act, 1845, and the Bradford Water, kc., Act, 

I 1881, might be paid to the applicant, he under- 

p taking to apply it in converting a dwelling-house 

and two shops into three sho[)s, and that the 
I balance, 770Z., might be invested in 3 per 

I cent, annuities : — Held, that the ai)plication did 

not come within the meaning of Ord. LV. r. 2, 
sub-r. 7, of the Buies of Court, 1883, and might 
be made by petition. IIargrea,rd s Trust, In re, 

Bradford Coiywratton, Ex f)arte, 58 L. T. 367. 

Additional Buildings.] — Upon an application 
by the master and fellows of a college that 
certain funds in court amounting to about 
7,000Z., and representing the purchase-moneys 
of lands belonging to the college, and taken by a 
railway company under the Lands Clauses Act, 
1845, might be paid to the applicants, they 
undertaking to apply it in building two resi- 
i dences as an addition to the college : — Held, 

that the application was not an “ application for 
interim and permanent investment, and for pay- 
ment of dividends” within the terms of Ord. LV. 
r. 2, sub-r. 7, of the Rules of Court, 1883, and 
might be made by petition. Jesus College', Cam- 
hridge, Ex i)arte, 50 L. T. 583. 

Apportionment of Bividends,]— An order had 
been obtained on petition for payment to a tenant 
for life of dividends of a sum of stock represent- 
ing purchase-money }')aid into court by a company 
which had taken land in settlement. The tenant 
for life died, and the guardian of an infant tenant 
in tail entered into receipt of the rents and pro- 
fits. At the death of the tenant for life two 
dividends and a proportionate part of a third 


had not been received by him : — Held, that the 
order for the payment to the executors of the 
tenant for life of the dividends and apportioned 
part of the dividend might have been obtained 
by summons ; but that the order for the pay- , 
nient of the other apportioned part of the 
dividend, and for future payment of dividends 
to the guardian of the infant tenant in tail, 
could properly be made only on petition, of 
which the company must pay the costs. Joliffe's 
Estate, In re, L. R. 9 Eq. 668 ; 23 L. T. 303. 

See Stafford\^ Charity, In re, 57 L. T. 846. 

Construction of Will involved.] — Where 
money has been paid into court under the pro- 
visions of the Lands Clauses Act, 1845, and the 
ascertainment of the persons entitled involves 
the construction of a will, the application must 
be by petition and not by summons. Iliehs, In 
re, Sorth Eastern By., Ex paHe, &% L. J., Ch. 
568 ; 8 R. 319 ; 70 L. T. 529. 

Originating Summons.] — A public body paying 
in money under the act must pay the costs of an 
originating summons for payment out issued with 
its concurrence, although there is no jurisdiction 
to deal with the matter on a summons. II), 

Amount not exceeding £1,000.] — An applica- 
tion for payment out of court to a person 
absolutely entitled of a sum of cash not exceed- 
ing l.OOOZ. paid in under the Lands Clauses Act, 
1845, is rightly made by summons, not by 
petition. Madgiokdi, In re, 53 L. .1., Ch. 333 ; 

25 Ch. D. 371 49 L. T. 560 ; 32 W. R. 512. 

Rule 2, sub-r. 7, of Ord. LV. of the Rules of the 
Supreme Court, 1883, though it afiects the juris- 
diction, and not merely the procedure of the 
court, is not ultra vires, being in accordance 
with the power conferred by 18 & 19 Viet. c. 136, 
s. 16, and in fact intended to be made under the 
powers of that act, as well as under those con- 
ferred by the judicature acts. London Corpora- 
tion, Ex parte, 53 L. J., Ch. 6 ; 25 Ch. D. 384 ; 
49 L. T. 437 ; 32 W. R. 87. 

An application for paj’-ment out of court of 
money paid in under the Lands Glauses Act, 
1845, must he by summons, and not by petition. 
CalkrJs Will, In re, 53 L. J., Ch. 329 ; 25 Oh. D. 
240 ; 49 L. T. 566 ; 32 W. R. 167. 

The general words of Ord. LV. r. 2, sub-r. 2, 
not being cut down by sub-r. 7 of the same rule, 
applications for payment out of sums not exceed- 
ing 1,000Z., paid in under the Lands Clauses Act, 
must now be made by summons in chambers and 
not by petition. Maidstone and Ashfoj'd By., 
In re, 53 L. J., Ch. 127 ; 25 Ch. D. 168 ; 49 L. T. 
777; 32W. R. 181. 

Where Judgment or Order.]— Application 

was made by summons for payment out of court 
of a sum not exceeding 1,000Z., liberated by the 
death of an annuitant. Orders of court had been 
made from time to time directing payment to 
the present applicant of part of the same funds 
already I’eleased by the death of another annui- 
tant, and also of the surplus interest, after satis- 
fying the remaining annuities : — Held, that there 
had been an order declaring his rights within 
Ord. LV. r. 2, sub-r. 1, and that the application 
was properly made by summons, and not by 
petition. Brandram, In ?‘e, 53 L. J., Ch. 331 ; 
25 Ch. D. 366 ; 49 L. T. 558 ; 32 W. R, 180. 

There is no distinction between applications 
for payment or transfer to a person and applica- 
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tin, IS f,ir trunsfiiv to tiie credit of a cause in ia, is sileiit as to them. 

roffiird toOnl. LV. r. 2.sub-r. I ; and such appli- Oh. 1^-;-^ 70 t' t' 

cations should bo uiacicbr summons in chambers Ch. 2.1.o ; Jlh94] 1 ^ ' 7 K. J7 , /O L. 1. 

and not bv petition where there has been a judg- 62 ; 42 241—0. 

nicnt or order declaring the rights of the parties. the court has powei, b} 'ntut ot the ,eneial 
thou'di the sum exceeds l.OOOf. Lmwanhire and discretionnry powers con^terred by the Judicature 
y,„-Lhlri> Jii/., In re, SlaUe v. Slater, t:4 L. J., Act, Ord. LV., to order that the costs of a petition 
('ll rtSS ■ 7-> L. T «27. foe payment out of the court, to a person 

' Where such an’airplication was made by peti- absolutely entitled, of a fund panl into court by 
tion iiistcnd of hv summons the court ordered a company in respect of lands taken undei the 
the railwav companr, who were liable under the compulsory powers ot a special act, be paid by 
Lands Clauses Act. to pay the costs of the appli- the conipany, although the special act is prior to 
(.•arion, to pav the costs of the petitioners and the Lmids Clauses Act, IbL), and contains no' 
respomlent!> according to the act, such costs not provision as to such costs. 

TO be greater than those properly incurred on a In re, 24: Ch. D. 66.) ; L. 1. loo , 3- \\ . K. 2-(>. 
summims adjourned to a judge iii chambers and , 

attended bv counsel ///. Incorporation of Lands Clauses Act with Special 

Acts.] — Commissioners were incorporated by 

Some smaller Sums. 1 — On petition for 3 & 4 Viet. c. 87 (1840), for the purpose of taking* 

tiii‘ transfer to the official trustee of chaiaty lands and carrying out theieon ceitain public 
fumL nf three sums of stock then in court works, and by 9 & 10 Viet. c. 34 (1846), powers to 
Ivspeetively amomiting to 1.244k, 44/., and 36/., construct a new street were conferred upon such 
and representing tlie purchase-money of lands commissioners, and it was enacted that all and 
of a eharitv taken bv three railwav companies singular the enactments and provisions of the act 
uiiiler tlieir statutory powers Held, that the of 1840 should extend to the new improvement& 
two companies whose [uirchase - moiievs were as if they had been authorised by the former act. 
represented bv the smaller sums of stock must Neither of these acts contained any i)rovisionfor 
be’ <iniered tc/pav onlv stieh costs as would have payment by the commissioners of the costs of 
been ineurred if t he ‘ application had been by applications for payment out of pnrchase-moiiey& 
sunnnuii^. //en. v. N/. M lit Ifeajrifal, in court in respect of lands taken under the powers 

JMh. 62 1.. .1., Ch. 707 ; [1893] 3 Ch. 151 ; 3 E. of the acts. On petition for payment out of 
66»1 ; r>9 !,. T. 178 ; 42 W. R. 172. court of purchase-money of lands taken by the 

commissioners; — Held (following 67ic?T?/’.s' Settled 
Supplemental Petition.]— In August, 1893, an Estates, In re (4 De G. F. & J. 332)), that the 
order was made on the petition of persons Lands Clauses Act, 1845, could not be treated as 
ijUvri'^ted undiT a., settlement, approving the incorporated wdth the special acts (3 & 4 Viet, 
in ve.'^tniiMd of certain moneys paid into court, for c. 87, and 9 k 10 Viet. c. 34), so as to make the 
land enmjaiLoriiy taken by the Metropolitan commissioners liable to pay the costs of the 
l)i>ard i>f Work> in constructing servers necessary petition for payment out. Dictum of Lord Esher, 
for developing the land taken as a building M.E., in Wind's Estate, In 7‘e (SI Ch. D. 607,617, 
♦■"taJe. Tile cr't imated cost of the proposed vvorks 618), disapproved. JI////V Estate, In re, 56 L. J., 
wa^ d.lH’iS/. When specifications and detailed Ch. 60 ; 34 Ch. D. 24 ; 55 .L. T. 465 ; 35 W. E. 65 ; 
plans wmv prepared, it was found necessary to 51 J. ?. 151 — C. xV. 

alter the line of the proposed sewer, and tenders The Judicature xicts and Rules of Supreme 
having been obtained for the w’ork, as altered, Court, 1883, Ord. LXV. r. 1, do not enable the 
tlie loWist tender was 4,343/., 375/. above the court or a judge to order costs to be paid by 


C'lt iiiiatt.' on wliich the former order was made, persons who before the acts came into operation 
'flu* pctitidiier.s now })reseiited a supplemental could not have been ordered to pay them : the 
})criti*.n, addug that the construction of the effect and intention of the acts and "orders being 
ail (.Ted sewer might be approved as an invest- not to give any new’ jurisdiction to award costs, 
JutMit. and the nioneys raised out of the funds in but only to regulate the mode in which costs are 
<,‘ourt. Nu objection w'as made to the order, hut to be dealt with in cases wTierc the court 
the l.suidon County Council objected to pay the antecedently had jurisdiction, either original or 
costs (if petitions, on the ground tliat the statutory, to award costs. IWer v. 6r. W.Bt/. 
sveond iiefition w’as only made necessary by the (8 Q.B.*D. 515) folio w’cd. Mercers' Co., Exvahe 
bnmder of tin* jietitinners, and that the invest- (10 Ch. I). 481), questioned. II. 
namt uf the additional Slim rt*( pared, being only The act 18 ct 19 Viet c. 95, empowered the 
•L.J., jiiight liavi‘ been obtained oti summons commissioners of works and public buildings, 
undei;^ Kules of the Supreme Court, Ord. LV. whom it incorporated for the purpose, to take 
r. 2 (O r—Held, tliat, as the apidication was in land compulsorily forthc purpose of buildingpub- 
etiect to vary an order madi* on petition, it could lie offices. Sect. 9 provided that certain sections, 
nor pr.iperJy be made by summons, and the (including s. 49) of a previous act (3 k 4 Viet, 
eouiieil must pay the costs uf both petitions, c. 87). which had empow’ered the commissioners 
i amirifi, In rt\ lU L. 1. to execute other w’orks, vshoiild be deemed to be- 

repeated in the later act with the alterations 
i Cnaf<i necessary to make the same applicable to its. 

parposes. Sect. 11 provided that any jiiirchase- 
i. Jnrifdirtion of Cotni. 1 money payable into the bank should be paid to- 
wn Prntri«inn x accouiit of tlic accountaiit-gencral of the 

S,.,^ ^ Costs.]— : Court f)( Chancery, and should bo applied mider 

h Lik n V n':!h n ajtho.lirections of that court in like manner as 

i t w t h ‘ i '|i "fi exist, and inoiiey« were by the earlier act directed to be 

n'uim.nt , . t r 7 tr 7'"“ ^ ' 0P1'1‘0'( 'mdor the directions of the Court of 

iiL ecli to the Court of 

t apttwl act, umlu which tlio money is paid i Chancery with regard to costs ” as by the earlier 
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act were vested in the Court of Exchequer. Sect. 49 ) 
of the earlier act provided that, when piirchase- 
nioney was required to be paid into the bank in 
the name of the accountant-general of the Court 
of Exchequer, and to be reinvested in land, it 
should be lawful for the court to order the 
expenses of all purchases from time to time to be 
made under the act to be paid by the commis- 
sioners. This act contained no other provision as 
to costs : — Held, that the effects of these enact- 
ments was to introduce the incorporated sections 
of the earlier act into the later act, just as if they 
had been enacted in it for the’first time, and tliat 
consequently, the later act,* with those sections 
in it, must be treated as having been passed after 
the Lands Clauses Act, 1845. Therefore the pro- 
visions of s. 80 of the Lands Clauses Act were, 
by virtue of s. 1 of that act, incorporated with- 
the act of 18 & 19 Viet. c. 95, and the court 
has power to order the commissioners to pay 
the costs of an application for the payment 
out of purchase-money to the persons who had 
become absolutely entitled to the land in respect 
of which the money ’had been paid in, Chrm/a 
Settled Edates^ In re (4 I)e G. k J. 382) disap- 
proved. Wood's Estate, In re, 55 L. J., Ch. 488 ; 
31 Ch. T). 607 ; 54 L. T. 145 ; 34 W. H. 375— C. A. 

A private charity incorporated by royal charter, 
and having, under a subsequent special act, t)Ower 
to take land compulsorily, is not an “ undertaking 
or work of a public nature ” within the meaning 
of s. -1 of the Lands Glauses Act, 1845 ; and, 
therefore, in the absence of express provision, 
s. 80 of the last-named act (a'S to costs) is 7iot 
incorporated with the charity’s special act. Sion 
College, In re, London Corj)oration, Eir ggarte, 57 
L.T.'743— C.A. 

A public improvements act referred back to 
and incorporated an earlier public improvements 
act, vdiich in its timi refericd back to and incor- 
porated a third. Each of the three acts was 
passed after the Lands Clauses Act, and in none of 
them was there any provision for the payment of 
costs by the promoters, except in the case of 
moneys paid into court in the cases of persons 
under disability : — Held, that the provisions 
contained in s. 80 of the Lands Clauses Act, as 
to the payment by the promoters of the costs 
of sales and conveyances must be considered as 
incorporated in the latter act, there being nothing 
in them to vary or except such provisions. West- 
minster Estate (^Parish of St. Segrn lehrs'), In re, 4 
He G. J. & S. 232 ; 3 K 11. 594 ; 33 L. J.. Ch. 372 ; 
10 Jur. (K.s.) 298 ; 9 L. T. 819 ; 12 W. B. 499. See 
3IetropolUan List riot Jly. v. Sharpe, 50 L. J„ 
Q. B. 14 ; 5 App. Cas. 425 ; 43 L. T. 130 ; 28 
W. R. 617 ; 44 J. P. 716— H. L. (E.) 

Lands are purchased by a railway company and 
the inonej" paid into court, and invested under an 
act passed previously to the passing of the Lands 
Clauses Act, after the passing of which the 
company is amalgamated with others, which 
amalgamation acts incorporated the Lauds Clauses 
Act. On a petition for payment out of court of 
the purchase-money to the party entitled, and 
for payment of the costs of such petition by the 
company Held, that the com])any was not 
bound to pav the costs. Wea shells Trust, In re. 
3 W. R. 634.‘ 

Special Agreement.]— The act of 6 & 7 Viet, 
c. 76, does not apply where there is a special 
agreement as to costs between the parties. 
G, W. lly.. Ex parte, llhodcs. In re. 3 Railw. 
Cas. 516 ; 8 Jur. 1109. 


To Company.] — It is unusual to give costs to a 
companj’' taking land compulsbrily, if it proceeds 
to enforce the contract otherwise than by the 
means provided by the act. But costs will be 
given to a company proceeding by bill for specific 
performance, instead 7 »f under the compulsory 
power in the Lands Clauses Act, if the land- 
owner, by his conduct,' has rendered it doubtful 
whether the proceeding under the act could 
satisfy all the impediments interposed. Regenfs 
Canal Co. v. TFhn?, 26 L. J., Ch. 566; 3 Jur. 
(N.S.) 924 ; 5 W. R. 617. 

. Express Power in Act.]— An express power 
contained in an act of parliament to award 
certain specified costs- does not exclude the in- 
herent jurisdiction of the Court of Chancery 
over the costs of proceedings authorised by the 
act. Spitalfields Schools, In re, L. R. 10 Eq. 
671 ; 22 L. T. 569 ; 18 W. R. 799. B. P., aarh 
v. JoEnson, 22 L. T. 570 ; IS W. R. 800. 

Where an act giving compulsory powers to 
purchase, specifically provides for payment of 
the costs of reinvestment, the court will not 
exercise its general power of directing payment 
of costs. Asher, In re, 11 W. R. 182. 

The Court of Chancery (adopting the practice 
of the Court of Exchequer) gave costs in the 
case of lands compulsorily taken under an act of 
parliament, be 5 ^ond those expressly authorised 
by the act, and contrary to the usual practice of 
the Court of Chancery in such cases. Itohertson, 
In re, 23 Beav. 433. 


Transfer from Exchequer.] — Under the com- 
pulsory powers of an act, a public body purchased 
part of a settled estate, and paid the purchase- 
money into the Court of Exchequer. The act ' 
provided that money so paid in should be re- 
invested in the purchase of land, and that the 
public body should pay the expenses of all pur- 
chases to be made in pursuance of the act : — 
Held, that although it was a matter transferred 
from the Court of Exchequer, the Court of 
Chancery had no power to order the public body 
to pay the costs of a petition for tlie payment of 
the fund to persons who had become absolutely 
entitled to it. Harrison's Estate, In re, 40 L. J., 
Ch. 77 ; L. R. 10 Eq. 532 ; 18 W. R. 1065. 

Purchase-money had been paid into the Court 
of Exchequer by a company incorporated under 
an act prior to the Lands Clauses Act, which 
providetl that the court should have power to 
order the costs of all purchases, together with the 
necessary costs of obtaining such order, to be 
paid by the company. The costs of a petition 
praying for the payment of the dividends of the 
investments of the purchase-money to a tenant 
for life had been ordered by the Court of Ex- 
chequer to be paid by the company Held, that 
the Court of Chancery had no power to order the 
costs of a petition for transfer of the fund and 
payment out of the dividends to a person bene- 
ficially entitled, to be paid by the company, 
Williams, In re, L. R. 12 Eq. 488. 

Form of Order.] — The Lands Clauses Act, 1845, 
s. 80, onl}^ authorises the court to make an order 
on the company to pay costs, not an order to pay 
them out of any particular fund. Heath and 
Brecon lly., Ex parte, 4% L. J., Ch. 277 ; L. R. 9 
Ch. 263 ; 30 L. T. 3 ; 22 W. R: 242. 

Transfer to Account— Form of Entry.]— After 
i fund which represents purchase-money paid by 
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« ndhvav company lias been hivestalaud trans- 

fiTi'ral to nil account not ciititlod ni the 
o£ the railway corapany, the liability ft ^ 
compaiiv to pay coats ceases m respect of an} 
snbsliuent investment or petition for 
of The fiiii-l. Fiiher x. FiAnr, f - Ch. , 
L ll. 17 Ed. aid ; 2S1 L. T. 72d : 22 W. E. b-te. 

'a company cannot lie onlei-etl to pay 
of reinvestment where the money stands to the 
credit of a cause oidy and not to the 
the act. Jirm'ii w Femvicli. Aii L. J., tli. ill , 
L. T. 7S7 ; U W. B. 257. . n , 

Where a fiiinl, represeiitmg the price Df houses 
taken for the ])urpose of a public undertaking, 
had lic'ou traitsferred to the credit of an adinmis- 

tndiQTi suit “ex t>arte the undertakers ^account 

of estates devised by the will,” 

special act or the Lands Clauses Act.—Htld 

that the uinlevtakevs were liable costs ot 

reinvest went. J)rake r. Overt ob L. L, Oin 
1 ; nn C'li. 1). t»t^9 ; oS L. T. a.oH : 54 . E. / o / . 


-Purchase of Lands. 


u, (letlng iindev mverrtl Aetf! of 

ParUatnmt, 


Incorporation of Lands Clauses Act.] Monev 
had hi'tai paiil into court and invested in consols 
liiider tlu‘ provisions of a railway act passed m 
]k:V 5 whieh contained no provisions as to the 
pavinerit of costs by the coinpaiiy, except in the 
ca-e of a reinvestment of the money m land, 
liv a. Mibseinicnt act the company was amalp- 
m'at ed w it 1 1 other companies. This act repealed 
the oridiial acts, but revived them tor some 
purpo'^es, and enacted that, subject to the pro- 
visions t iiertan lieldre contained, the Lands Clauses 
A(*t diouitl be incorporated with that act 
Ihdd. tliat the court had jiinsdiction to make 
lliec‘)iHpany pay the costs of the payment of the 
iiioncv out of court to the parties benenciallj 
etititfed. KUtmiit Mdaie, In re, 25 L. J., Ch. 
571) ; 2 Jur. fN.S.) 21)5 ; 4 W. R. 50b — L.J5. 

As till/ ainulfratnation act adopted the provisions 
<if"the ori^dnal repealed act, the original act was 
an act “incorporated with the special act 
within the meaning of s. 80 of the Lauds Clauses 
Act. f/j. 

Where a railway company, under an act dated 
1855. took lands in 1855, and paid the money 
info court, and afterwards became amalgamated 
by an act. in which the lainds Clauses Act was 
ineorjKtrated ‘.—.Held, that the rights of the 
l.anilowmu* to costs are governe<l by the act of 
1S55, and nut by tlie Lands Clauses ^Act 
JIoldtMits Estate, In vt\ 1 Jur. (X.S.) 1)95 ; 5 
W. It. 044. 

La mis were tiiken and the purchase-money 
l»aiil into the bank, and subsequently the com- 
[)auy was amalgamated with another, and the 
aimdgamation act. re])ealod the former act, and 
inenrporatedwith it tlie Lands Glauses Act ; but 
there was a saving clause, pioviding that every- 
tliing dune, suEered or contirmed, before the 
passing uf the anudganuition act should be valid 
as if tiie repeal had not hajjpened, and the amal- 
gamated companies should be treated as one. 
On a petition fur reinvestment in land of the 
money so ]iaid in untler the former act Held, 
that Hie costs wore juiyable by the conqiany 
urnhu' suc.h former act. St, Katherines Ihuii 
Ca„ III re, U WMl. 978. 

A |)ublic improvements act referred back to 
and incorporated an earlier tmblic improvemeuta 
4iet, which in its turn referred back to and 


i„coi'norat('.l a third. Each of the three acts 
was passed after the Lands Clauses Act, and m 
one of them was there any provision for he 
av^ of costs by the promoters-except m the 
•S of moneys paid into court in the cases of 
Tder disability :-HekVthat the pro- 
ii7iois. contained ins. 80 of the Lands Clauses 
I Ac as to the payment by the promoters of the 
I co^N of salesLnd conveyanoes, must be con- 
'sM as incorpomted in the latter act theve 
bX- nothim; in them to vary or except such 

Svovisions. f ■ 

Sepulchre'), In re. Yi 

Ty T> 499. 

By an act of parliament, the London Dock 
Company were empowered to purchase lands tor 
rtle purposes of the act, and in certain cases the 
nnrehase-moneys were to be reinvested in the 
purchase of other lands, and the expenses ot the 
reinvestment were to be paid by the t^ck com- 
naiir In a subsequent part of the same act, the 
lords of the treasury were empowered to purchase 
certain legal quays, within a given time, but no 
exviress directions were given as to tlie reinvest- 
ment of the purchase -moneys, or as to the pay- 
ment of the expenses. By a subsequent act, not 
relating to the dock comiiany, the time given to 
the lords of the treasury for purchasing the legal 
quays was extended, and it was enacted that all 
the ‘ powers, provisions, regulations, directions, 
clauses, matters, and things in the former act 
should extend to the subsequent act : ilelcl, that 
rtie clauses in. the former act as to the reinvest- 
iinr of the purchase-moneys, and the payment of 
the expenses of such reinvestment, were applic- 
able, mutatis mutandis, to the siibse'qiient act. 
Treasury {Lords), In re, 7 Sim. 154. Affirmed, 
1 Mvl. & C. 676. 


iii. Of Conveyances to Company and Deducing 
Title, 

Generally.]— Upon the construction _ of the 
Metropolitan Improvement Act, 5 & 4 \Uct. c. 87, 
s. 49, authorising the court to order the expenses 
of all purchases to he made in pursuance of the 
act to be paid by the commissioners of woods 
and forests, the court declined to make an order 
for payment, either by the commissioners or out 
of the corpus of the compensation-money paid 
in uiuler the act, of the costs occasioned to a 
tenant for life of settled estates purchased under 
the act, by making out her title or othm'wise, in 
consequence of the land being taken. Straclia Es^ 
Estate, In re, 9 Hare, 184 ; 20 L. J., Ch. 511 ; 15 
Jut. 505. 

The court will, under the 5 & 6 Will. 4, c. 69, 
order the guardians or overseers to pay the costs 
incurred in completing purchases under the Poor 
Law Act. Alhemarle (Earl), Ex parte, Ouilt- 
; cross Union, In re, 7 L. J., Ex. Eq. 05 ; 2 Jur. 406. 

' The court has no power, under the Lands 
Clauses Act, to order payment of the costs of 
deducing the title, anti of the conveyance of 
lands- to' a railway company, Eath {Marguis), 
Ex parte, Wilts, Somerset and Weymouth Eg.. 
In re, 4 liailw. Cas. 567. 

A petition, under the Trustee Act, 1850, stated 
that A. had mortgaged lands to B. in fee ; that 
B. had died, having by lijs will devised his lands 
to infants, and appointed 0. his executor ; that 
a contract had been entered into by C. with a 
railway company for a sale of a part of the lands 
at a certain price, and that, for the purpose of 
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carryiiig out the contract, it was necessary to ap'l - York (( 'ml MUllri ml Ihj.^ In. ■ re, 

get in the legal CvState. The petitkai ])raye(!. (> Kailw. Cas. 741 ; 1 Mac. & G. 21J) ; i H. Tw. 
that the legal estate might be vested in C., and 432. 
that the railway company might pay the costs 

of the petition. The railway company appeared Trustee Acts.]^A railway company entered 
at the hearing, but objected to pay the costs: into a contract for the purchase of a portion of 
—Held, that the court had no jurisdiction to a copyhold property, which they required for the 
make any order either in favour of, or against, purposes of their undertaking. The legal right 
the company. Itees' Deviseer^ In rc, 21'L. J., to admittance was outstanding in the infant 
Ch. 687. ‘heir of a deceased trustee, and, to enable the 

Land having been taken by a railway company vendors to complete their contract, a petition 
from the transferee of a deceased mortgagee was presented, under statute 1 Will'd, c. 60, for 
whose heir-at-law could not be discovered:— the appointment of a person to be admitted in 
Held, that the company were bound to pay the the place of the infant, which wms ordered 
costs of a petition by the vendor, for the appoint- accordingly, and a surrender was made by him 
ment of a person to convey to the company in to the company : — Held, that the company were 
the place of the heir-at-law of the deceased not bound, under the provisions of the Lands 
mortgagee, Nash's Mtafe, In re, 4 W. K. 111. Clauses' Act, s. 82, to pay the costs of the petition 
When difficulties have arisen as to the title, presented under the Trustee Act. S'oath Wales 
the company having taken possession and used Ry., In re, 14 Beav. 418 ; 20 L. J., Ch. 534.; 15 
the land, the costs of a motion to pay the pur- Jur. 1155. 

chase-money into court directed to be costs in A landowner having contracted in waiting for 
the cause. Willtams v. Llanelly lly., 19 L. T. the sale of a piece of iaiid to a raihvay company, 
310. * * died, having devised all his real estate in strict 

Where the act by wiiich a raihvay company settlement :— Held, that the costs of the suit 
wars incorporated directed the costs of every instituted for the purpose of procuring a convey- 
“ contract, sale and conveyance,” to be paid by ance to the company under 1 Will- 4, c. 60, wmre 
the company, the vendors were held to be to be defrayed out of the purchase-money, 
entitled to the costs of making out their title, Eastern Counties Ey,Y, TufnellC^ Eaihv. Ciis, 
and that although, by a later act, the vendor’s 133. 

costs of deducing their title wxuc expressl}^ pro- The costs of sale and application, under the 
vided for. Addeifs Charity, Es* parte, London New" London Bridge Acts, allowed, on the peti- 
and Greemmch Ry., In re, 3 Kailw". Cas. 119; tion of one of tw"o trustees, the other being 
3 Hare, 22 ; 12 L. J., Ch. 513. abroad, and refusing to act in a trust for sale 

under a marriage settlement, he being considered 
Death of Vendor — Infant Heir — Costs of Suit.] under these acts an “incapacitated person.” 
— A. agreed to sell land to a raihvay company, Tatluon, Ex jmrte, London Bridge Acts, In re, 
but died before he had executed the conveyance, 3 Y. & Coll 67 ; 7 L. J., Ex. Eq. 64 ; 2 Jur. 440. 
leaving an infant heir. The eompany" then 

instituted a suit in order to obtain a conveyance Trustees for Purposes of Settled Land Acts.]— 
from the infant : — Held, that, although the com- By deed of resettlement made in 1881 estates 
pan y w'ere bound by their act to pay the expenses w"ere limited (subject to charges created by a 
of the conveyance of land taken by them, yet, as deed of settlement of 1850) to the use of H. for 
A. had occasioned the suit by suffering the land life, with remainder over. Both deeds contained 
to descend lo an infant, the costs of the suit, powers of sale, but the trustees wmre not the 
and of having the conveyance settled Iw the same persons. Portions of one of the estates 
master, must be paid out of the purchase-money, were taken by a raihvay company, uru'ler com- 
yUdlaiul Counties liy.Y. Westcomh,\l 8im. 57 ; pulsory powers which incorporated the Lands 
2 Haihv. Cas. 211 ; 9 L. J., Ch. 324. Clauses Consolidation Act, 1845, and the pur- 

Where the company had contracted for the chase-money w'as paid into court. For the 
purchase of land, but the vendor died before purpose of having it paid out, H. applied in the 
execution of the conveyance, leaving an infant matter of that estate to have W. and L., the 
heir ; in a suit by tlic company, foi* a specific trustees of the deed of 1881. appointed trustees 
])erfonnauce from the heir :— Held, that the for the purposes of the ISettlcil Laml Act, 1882, 
vendor having occasioned the suit by allowuiig of the compound settlement consisting of the 
the land to descend to an infant, the costs ought said two deeds, and an order was made accord- 
to be paid out of the purchase-money, although ingly. On an application bj" H. for payment 
by the act the company wxtc subject 'to the costs out of court of the pufchase-motiey to W.audL. : 
of conveying land taken by them, Midland — Meld, that the raihvay company ought not to 
(huntle.s‘R(/.\. 3 Kaihv. Cas. 394. ’ be ordered to pay the'eosts of obtaining the 

order appointing W. and L. trustees for the 
Lands of Lunatic.] — The costs of the heir-at- pur})Oses of the Settled Lantl Act. Wderford 
law' of a lunatic, attending the master upon a ami Limerieh lly.. In re, Harlech, Ex parte, 
reference regarding the taking of a poidion of [1896)] 1 Ir. B. 507. 
the lunatic's land by a railway company, ordered 

to be pai<l by the company. Walker, In re, 20 Conveyance including Agreement as to Coals.] 
L. J., Ch. 474 ; 15 Jur. 1 61. — Where a raihvay company purchased land from 

Where the committees of a lunatics estate a colliery company, ami part of tiie agioemeiit 
under the powers of the Lands Clauses Act, con- w^as that tlic raihvay should carry the vernier’s 
tract wdth a raihvay company for the sale of a coals at a ffxed price : — Held, that the costs of 
j)iece of his land, the sanction of the Lord Chan- the instrument carrying into effect such agree- 
cellor must be first obtained, and the costs of the ment w'cre not charges incurred in the cunvey- 
application and of the consequent reference to ance of the land to the company, and^were not 
the master are costs within s. 80 of the same act. payable by the company, under 8 A 9 Viet. e. 18, 
and must be borne by the company. Taylor s. 82. /// 16 L. T. 729 ; 15 W. B. 1055. 
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Admimstratiou ol^tained to make Legal 
Title. 1 — A cnriK'n-atioE coiitractetl, tinaer an act 

witli ivhi«*li t\ie Lands Clauses Act mcor- 

t)uratcd. with the persons bcneticially entitled, 
for the purchase of y^ohM ^ 

executnrs <»f the testator, under whose will the 
prnpertv was set tierh had died, and there was 
lio h'Lud personal representative of the testator 
The (irporation rcpnired admimstration (le boms 
non ti» the testator to be taken out, ^ , 
i)urposc of ])erfecting the title to the propel y . j 

Held ihut the corporation must pay the costs i 

of obtaining such administndion 

Impivrnnvitf Avf. hi ri\ Hi L- J-, Ch.dib , h. n. 

5 Eo. ‘2H2 : 1*> W. It 067. , • 

A. ha<l for more than twelve years been in 
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A testator bequeathed leasehold property to 
one for life and subject thereto to his children. 

A railwav coitipany took tho property under 
conipulsoL- powers, and obtamed a conveyance 
from the tenant for life, and paid the purchase- 
monev into court. The dividends were, with the 
■isseiit of the executors of the testator, ordered 
to be paid to the tenant for life. The executors 
and ail the original legatees died alter the pay- 
ment into court. On the death of tp tenant for 
life an order was made for the distnbution of the 
fund -—Held, that the company must pay the 
costs ’of’ obtaining letters of administration to 
the estates of the deceased beneficiaries, but not 
the costs of letters of administration de bonis 
lion tJ the estate of the testator obtained prior 


Was i.K’'’,';r|, orated. The con.pany reqimod the | fi.5 L. J., Ch. 626 ; 

:Sm!^M:r;het^^ftllioJSvdi^ Acclaimed. ; [1S«6] 2 Ch. 697 ; 74 L. T. 548 ; 44 W. E. 522. 

C. accordingl.v took out Ej i Conveyance.!— Costs incurred before the con- 

aud conveyed her o I veS eonnsd are provided for by ss. 82 

tlie premises to Held. 4 i S 3 , and beiii.h liable to taxation, a proper 

ihe Lauds I 'liiuses Act. the costs ot tht. ^ ^ should be delivered to the company. 

aiic«. 

( 




ililUUUgll Jll. ^ I- _ 

interested be infants, that the conveyance should 
be settled by the master, yet the court will some- 
times peruse the conveyance, in order to save the 
expense of a reference. Eastern Cinmties My, 
V. Tufnell, 3 llailw. Cas. 133. 

Taxation 


puuv. undi-r the Lauds Clauses Consolidation 
\ct‘ bs4."», iu i-csi>ect of leasehold premises 
INu'snu^ t.da.iudmi under the marriage settlement 
id their father, then deceased, applied f‘>r 
nient but the «M)urt decided that other childreu, 
then Viead. ami of whom there were no persona 

repmMmtafive.. had taken vested enu not "under ther'Lands 'Clauses Act, 

dcchiied to jiay out the fund until adnmns i 4 costs of conveyance after payment 

had he*eii taken out to their estates._ One ot tlie ; tex^the^ jl 


Of Costs.] — A railway company 

i.... ~ +Ua T mi/lc tUcniCAi! AfO 


liad he*eii taken out to tlieir | py them of the costs. SoinerrUle, Ex pf^rte^ 

s ! If ^ 

tho fund :--Hehl. that the company should pay i l^S L. 1. 41h , 31 \N . te. oic. 

(btainiiig these administrations. | 

x^, Whtm MayaUe ()vt of Ftmd in Court. 


the costs of - _ 

Af7///, Mx pariv. Dnhlhi Ja notion Iutiliraij.% 

Jfi ot\ 31 L. K.. Ir. 137. 

beaseholl premises belonging to J. iu were 
taken by a railway company under their com- 
pu!>o!‘v powers, 3, 11.. who was then dead, had 


Trustees.]— Trustees for sale of lands in settle- 
ment, which lands are afterwards sold under the 
provisions of the London Bridge Act (10 Geo, 4, 
c. 136), are entitled to their costs out of the 
corpus of the fund arising from the sale. Lay- 
fields Ex jjarte^ 1 Y. & Coll. 79. 

Devisees, of lands in trust for charitable 
purposes, having sold part of those lands under 
the provisions of the London Bridge Acts, were 
held not entitled to their costs out of the fund 
arisino' from the sale ; although the will creating 
the trust directed that the estate should defray 
the expenses of defending the trust property. 
Thoroffood, Ex parte, London Bridyo Aets^In rc, 
1 Y. A Coll. 588 ; 5 L. J., Ex. Eq. 97. 


lH-.|ueaihed the jiremises to his wife and six 
childreu ** ''hare and share alike, the share of any 
iiitlividnul dying to be equally divided amongst 
the survivors;’' Nu claim was made on behalf 
of the h-'gatees, for several years, until E. E., the 
survivim} le-jutee. lodged an abstract of title with 
the eonq tanv. The company, not being satisfied 
with the title, lodged the purcliase-money and 
intere-t in court. K. K. applied for payment out 
of the fund. The court held that the legatees 
were Tenants in common of the property, and 
direett.'d pavmeiit to E. E. of her share, and the 

share's of the six dcceasetl legatees to be placed ^ 

til separate creilits. ami ordered the eorniiany to Tenant for Life.]— lenant for life ot lands 
pav E E the costs of and incident to the applica- | sold under the provisions of the London Bridge 
tion, order and proceedings Thereunder, and all | Act, 10 Geo. 4, c. 136, is not entitled to his costs 
costs. chai'Lms ami exiieuses properly payable , out of the fund arising from the sale. 
under the Lands Clauses Act. E. E. then took | Ex parte, London ItrUlye Acts, In re, 1 i. <5c 
out administration to each of the deceased lega- 1 Coll. 75 ; 4 .L, J., Ex. Eq. 17. ^ _ 

Icon ami obtained ]iavmen1 of their shaivs. The l^aiuls in settlement being required by a raU- 
' ‘ allow the costs of ; vvay company, in whose act the Ijaiuls Clauses 


poJjierLV pa.VJioio in \uv, uuiujnu*/ , «iu 

order shoithi la* amended by inserting a dcclara 
tion ti> that effect, Morhe, Ex 
Creat \Ve.^fern My,, In re, [IH 


jany, and that the | life, acting under advice, refused this amount, on 
inserting a dcclara- the ground of its inadequacy, and tlie matter 
Kx parte. Midland was referred to arbitration. The arbitrators, not 
-594] 1 Ir. E. 146, agreeing, the umpire awarded 2,107L, which was- 
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less than the coinpany had offered. AJpon a 
petition by the tenant for life, the court ordered 
that his costs, as between solicitor and client, 
incident to the arbitration, should be paid out of 
the purchase-money. In re, 

17 Jur. 874. 

Costs of Suit.] — A railway company, being ^ 
desii'ous of taking land under s. 85 of the 
Lands Clauses Act. 1845. paid into court the 
amount at which the land was valued by the 
surveyor, and also gave the owner of the land the 
bond prescribed by that section. Subsequently, 
the amount at which the land was valued by the 
jury was paid by the promoters, and the bond 
returned to them ; they now petitioned to have 
the money returned which they paid into court. 
The owner of the land opposed this petition, on 
the ground that the petitioners had not yet paid 
the costs of investigating the title of the convey- 
ance, of the inquiry before the jury, and of a 
suit by the owner in another branch of the court 
for an injunction, wdiich the })romote]'s had 
rentlered necessary : — Held, that the costs of the 
suit were not costs provided for by the act, ami 
that they should be disposed of by Hiat branch of 
the court to wdnch the suit was attached : and 
tliat, a.s to the other costs, the court had not dis- 
ci’ction, under s. 80 of the Lands Clauses Act, 
to order them to be })aid out of the fund in court, 
the remedy as to those costs being otherwise ami 
fully provided for bv the act. G. A7 if//.. Re 
parte, 17 L. J., Ch. 814 ; 12 Jur. 885. 

A. agreed to sell land to a railway company, 
but died before he had executetl the conveyance, 
leaving an infant heir. The company then 
instituted a suit, in order to obtain a conveyance 
fi'orn the infant : — Held, that alt hough the com- 
pany were ])ound by their act to pay the 
expenses of the conveyance of land taken by 
them, yet, as A. had occasioned the suit by 
suffering the land to descend to an. infant, the 
costs of the suit and of having the conveyance 
settled by the master must be paitl out of the 
purchase-money. Midland Counties litj.y, llhtvf- 
coml), 11 8im. 57 ; 9 L. J., Ch. 824. 

Company Insolvent,] — ^yhcn glebe lands have 
been taken by a railway company, and the 
purchase-money paid into court, and an order 
liad been made, on the petition of the rector, for 
its investment, and for payment of the dividends 
to him for his life, and for payment by the 
company of his costs, the company having since 
become insolvent, leaving part of the costs 
unpaid : — Held, that part of the fund in court 
might be sold for payment to the solicitors of the 
rector of the amount of costs remaining due. 
Great Yeldhani Glehe L(UuU, In re, Colne 
Vallcii and IhUfead Ity., In re, L. B. 9 E(p 68 ; 
21L.'T. 481; 18 W. II. 84. 

What Costs.] — Upon the purchase of a piece of 
laud by a railway company, belonging to the 
i-ectory of Bredicot, for 201)/., a new’ purchase was 
found for 179/. 10.s‘. The petition asked that the 
surplus, 20/. 10.V., might be paid to the rector, in 
litpn<lation of extra costs beyond those allowed 
by the act; but this part "of the prayer w’as 
refused. Jiredicof {Reef or'), IJx parte, 5 Raihv. 
Cas. 209 ; 17 L. J., Ch. 414.' 

A raihvay company, having pow’cr to take com- 
pulsorily portions of an estate, served notices to 
treat fur them. It afterwards abandoned part of 
its undertaldiig, including the land coinprise<l in 
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some of the notices, but took the rest and paid 
the* purchase - money into court,- the estate in 
question being the subject of a testamentary 
settlement. Before the abandonment, certain 
costs, charges and expenses had been incurred 
by the tenant for life under the settlement, and 
certain other costs w^ere subsequently iiiciirred in 
an unsuccessful attempt to obtain compeiis.atioii 
for not going on with the notice to t re it in 
respect to the abandoned portions : — Held, on a 
petition* by the tenant for life for investment of 
the fund in court, that these costs, charges and 
expenses might properly be paid out of the fund 
before investment. Strathmore, In re, L. IL 18 
Eq. 338. ' 

A tenant for life opposed the passing of a canal 
hill, but only obtained the insertion of some 
clauses for the protection of the estate. The 
Lands Clauses Act w’as incorporated with the 
act w’hcn passed. After its passing the company 
took part of the settled estate and paid the money 
into court. In the proceedings for ascertaining 
the value of the land taken, the tenant for life 
had incurred costs beyond wdiat the company 
w’as liable to pay, and he presented a petition for 
])ayment of these costs and of the costs of op})osing 
tlie bill out of the fund : — Held, that the petitioner 
w'as entitled to be ])aid out of the fund all costs 
])roperly incurred by him in relation to the 
[)urcbase since the passing of the act, but 
not any costs of opposing the bill in par- 
liament. Berliplcif {EarV), In re, 44 L. J,, 
Ch. 8 ; L. 11. 10 Ch. 56 ; 81 L. T. 581 ; 28 W. li. 
195. 

Mortgaged Land.] —Where lands are com- 
pulsorily taken by a raihvay company, the court 
has jurisdiction to order pajuneiit of tlie mortgage 
debts and costs out of the (leposit paid in by the 
company, witliout reference to the fact that" that 
deposit covered other lands of the same mort- 
gagor not subject to the mortgage. Marthi v. 
L. a. 4* B, Ri/., 13 L. T. 855 ; U W R. 24. 

When Award less than Offer.]— A perpetual 
curate refused a sum of money offered by a cor- 
poration as the value of glebe lands taken for 
the i)ui'poses of a borough improvement act , and 
requirerl the amount to be settled by arbitration. 
The arbitrators aw'arded a sum less than had been 
offered. The costs of the perpetual curate inci- 
dental to the arbitration W'cre ordered to be paid 
out of the purchase-money. Whiticojfh Per- 
petual Curate, Ex j^arte, 24 L. T. 126. S. P., 
Aubrei/s Estate, In re, 17 Jur. 874 ; 1 W. R. 464. 

V. Where Land suhjeet to a Pending Suit. 

Payment by Company.]— Where devisees in 
trust of a testator, wdiose estate is in the course 
of administration in a suit, sell to a I’aihvay com- 
pany, under the Lands Glauses Act, 1845, the 
company pays the costs of a petition for trans- 
ferring the purchase-money, from the account of 
the raihvay act, to that of the suit. Binning v. 
Tlenderaon, 2 De G. &; Sm. 485. 

The court has no jurisdiction to make a rail- 
way company pay the costs of a petition for rein- 
vestment of purchase-money for land taken by 
them, wdiere such money stands to the credit of 
a cause only, and not to the matter of the act. 
Brown v. Fenwkdt, 85 L. J., Ch. 241 : 18 L. T. 
787 ; 14 W. R. 257. 

Where land is taken by a raihvay company 
umler the compulsory powers of thc\s <5c 9 Viet, 
c. 18, and the i)urchase-money is paid into court 
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all tlie costs occasiometl therein must be paid by 
the company, although some v»f such cctsts may 
have been occasioTied by ihe exi^1euce of a suit 
of which the laud raktm was the subject, ////////ca- 
V. BtoioK. 1 Dr. 6c 8im -isil : :h) L. J., Oh. SU4 : 7 
Jur. HDD ; 4 L. T. 7r,4 : i) W. li. 777. 

Honey has }>cen. ])aid into court under the 
Lauds Clauses Act in respect of land piu-cliased 
by a railway comjjuuy. The tenant for life, who 
is ]>laintiif in a suit instituted for the ])urpose 
of raising certain legacies ami charges upon the 
estate by sale of a portion there<if, petitions that 
the money be transferi-ed to the credit of the 
cause to meet ])ro tanto the charges ; — Held, that 
the company were bound to pay {'he costs of the 
petition only, and not liiceosts of the defendants 
to the suit *’intereste<L in the charges wIkj^ bad 
been served and ajipcared u}H>n the petition. 
JJufatf’, In n\ H VC. H. 32 1 . 

A vendor ."cised in fee Min pie, free from incum- 
brances save as to a Mnall poiiion of the land in 
question, which portion, with othio’ property of 
the vendo]-, was in mortgageto the trustees of the 
will of a testator whuM' rMule was being adminis- 
tered in tlie Court of (diaiicvry. agreed witli a rail- 
way company tii sell them the whole of the land 
in fee simple. The agreement wassilent as to the 
existence of the mortgage ; — Field, that the com- 
pany was not Fx)Ut»«l to jtay the costs incurred 
by oFitainiiig an order in the administration suit 
sanctioning the concurrence of the trustees in 
the ctmveyanee to the coiiipaiiy, but that such 
costs were properly ])ayaV)le by the vendor. 
PJiilUjm. Ejr jmiiv. L. S. IF'. In rn, 3 
Lets. 3. 6c 8. 341 ; 32 L. J.. tdi. 102; 7 L. T. 
452; II W. 11.5 h 

A railway eom|)any took lands, tlie' subject of 
an administration suit, ami in which infants and 
married women were interested, and a reference 
was made to the mastcu* in the cause, to ascer- 
tain wliaf course was the most Fjeiielieial for the 
partie.N under diMtbiliry. The company was 
dire(‘tt.d to pay all the costs, charges ami expenses 
of the petition, ami reference. Plrnnd v. 
WiinluP. 12 Beav, 483. 

A railway eom])any took settled land and 
paid the pure.hase-moiiey into the hank, under 
tFte bands Clauses Act. s. hi). The land being 
th<-' suFfjei't of ati admin iHrat it m suit by the 
remaindt'niuui against the tenant for life and 
c'.xecuior. the plaintiff [ictitionod that the pnr- 
ehfi'-o-money st> paid in might lie eiarried over to 
the credit of the suit and invested in trust 
lljerein, ami sei'Vctl the tkdemluut and the com- 
pany. The court, however, onlered investment 
in tlie mat tt-r of the <*<mipuny's net and nor of 
tie* suit, aiiti ptiymerit tif the dividends t<j the 
tomuit for life, making tin* company pay only 
the tirdiuary costs of a common petition for 
inve-tnieut, and disinhsed tlie rest of the ]>etition, 
with e<)si>. Az/.v/' V. Ab.v/o 37 b, J., Ch. 927 ; 
19L. T. 253 : 13 W. lb 1105. 


cause .---Held, that the company must pay the 
costs of remaindermen wdio were in the above- 
stated position, and who had been served with 
and appeared upon the petition; as well as the 
costs of all other parties so appearing. Ih. 

Land devised in trust for sale in an administra- 
tion suit, is taken by a railway company, and the 
purchase-money paid into court under the Lands 
Clauses Act. Upon a petition by a mortgagee of 
the land, entitled to biie-tenth of the proceeds of 
sale, for transfer of the fund in court from the 
account of the company to the credit of the 
cause Held, that it was a payment out within 


— -What Parties.] —Hcmninderriieu who 
{U‘4‘ mtt particN h» a Miit, Fnit who have Fjeeu 
s<‘i\e(l \mHi a copy <4 a d(*(‘ree in it, and have 
obtained K-ave to attmid tiic })roc<'C(l{ngs tlicre- 
undrr, aro in c.vm'tJy the >ami‘ p<Hii ion as if they 
had b<‘o{j originally nuidf panic,', to the suit, 
J^ittrrnon v. /V/cavc//, In L, 4'. 183. 

Udirn'o, t lu'rcroie, a railway comiiuny purchased 
latid and paid mom-y into court iti resfiecd of it, 
and a petition was Mdjseqm'iitly prt'sented for 
Hie lit vestment of the money in tamsols and pay- 
ment of the dividends to the receiver in the 


1 the meaning of the act, but that the company 
I wars not liable to pay the costs of the parties to 
I the suit appearing separately, inasmuch as they 
should have been made co-petitioners. The 
trustees and the petitioners were entitled, how- 
ever, to n])pear and have their costs against the 
' company, but the costs of the other parties must 
he costs ill the cause. CSIelliiuj v. Bind, 1 W. E. 

' 211). 8. P., Patten v. (ratty. 22 L. J., Ch. 599 ; 
17 Jur. 155 ; 1 W. E. 219. 

Partii's to certain pending suits petitioned to 
have a sum of money which had been ])aid into 
, court by a railway company, invested in trust in 
tlie suits, ami also to have the dividends invested 
ami accumulated. Several of the parties to the 
I suit appeared by their counsel to consent : — 
Held, that the railway company was bourn I to 
})ay the costs of all. Hull and tielby Ity., In re, 
5 Eailw. Cas. 458. 

Where a suit has been instituted to establish 
the right of a person claiming a sum in court, 
the iiroceeds of land taken by a railway company, 
the court will, on application for payment of the 
fund, order the costs of the person entitled, but 
not those of the other parties to the suit, to be 
liaid by the company. Hone's Estate, and South 
Benon By., In re, 5 Eailw. Cas, 592. 

Pro])orty. the subject of a suit, being inter- 
fere I with by a public company, the compensa- 
tion was paid into court. Upon a petition to 
j transfer the fund into the cause, and to accumu- 
' late the dividends, the parties to the suit were 
served : — Held, that the company was only bound 
I to pay the costs of the petitioner and the costs 
I of serving the respondents, but not the costs of 
I their appearance. Sidney y . Wil?ner,(^l Beav. 338. 

I A cumi>any took land tlie subject of an ad- 
, ministration suit. Several proceedings were 
j taken, and applications made in the suit, with 
I reference to the sale to the company, to which 
applications and proceedings the company were 
. no parties. On an apjilication to transfer the 
money, the produce of the purchase, to the credit 
i of the cause: — Held, that the company was 
' bound to pa.y the costs, charges, and the expenses 
^ (^f all the parties to the suit of and incident to 
I all these proceedings and applications, and also 
of and incident to the application for the transfer 
of the fund. Hennllien v. Cliafy, 28 Beav. 02 1 ; 

, 7 Jur. (X.S.) 87. 

A petition, presented by a tenant for life, for 
payment of the income of a fund paid into court 
' under the Lands Clauses Act, and which fund 
was the subject of an administration suit, was 
vserv<‘<l on the trustees Held, that thecom])any 
, must pay the trustees’ costs. Ilennlltcr v. Cliafy^ 
\ 35 Bt'av. 124 ; 11 Jur. (N.s.) 919. 

Wheiv laud taken by a railway company is 
, the su])jeci-matter of a suit, and the parties to 
! such su]t are necessarily serve<l with a petition 
j for contirmation of the conditional contract and 
I investment of the purchase-money, and such 
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parties appear, the company must bear the 
expenses of their service and appearance. Any 
party served with a petition is entitled to appear 
and have his costs. Swfnes v. Barton^ 35 L. J., 
Ch. 233; L. R. 1 Eq. 422 ; 13 L. T. 787 ; 14 
>V. R. 257. 

Where there is an existing suit, in which 
parties in the same interest have always appeared 
,by separate counsel, the court will not, upon an 
application for the payment out of purchase- 
money, refuse to order the railway company to 
pay the costs of the separate appearance of such 
parties, merely because they are very numerous. 
Brandon Y. Brandony 2 Dr. & Sm. 305 ; 34 L. d., 
Ch. 333 ; 11 Jur. (k.s.) 30 ; 11 D. T. 6*58 : 13 
W. R. 251. 

A sum of money was paid into court by a rail- 
way company for the purchase of lain], to the 
account of the company. There wms a suit sub- 
sisting, -which rendered it necessary to present a . 
petition in the matter of the company’s act and 
in the cause. The court held, that the company 
must only pay the costs occasioned by the peti- 
tion being presented in the matter of the act ; 
and the costs of the parties in the cause were to 
be costs ill the cause. Horo v. iSmith, 14 Jur. 55. 

Land which was vested in. a sole trustee, and 
which was the subject-matter of an action, was 
taken by the Metropolitan Board of Works 
under their compulsory poivers, the purchase- 
money was paid into court, and the land con- 
veyed by the trustee to the board. Afterwards, 
a petition was presented by the beneficiaries for 
the transfer of the purchase-money to the credit 
©f the action, and served on the trustee, who i 
appeared and asked for his costs : — Held, that 
the trustee was entitled to appear, and that the 
board must pay his costs. Bnglulds TrmU^ In 
re, 57 L. J., Ch. 1048 ; 39 Ch. D. 556 ; 60 L. T. 
44 ; 37 ^Y. R. 191. 

vi. Apportionment of Bentn. 

Costs when Payable by Company.] — A rail- 
way company paid a deposit into court, and took 
compulsory possession of some land required for 
the purposes of their £ict. The land was subject 
to agreements for building leases, and it became 
necessary to apportion the rents : — Held, that the 
costs of apportioning the rents were payable by 
the company ; and an order was made for pay- 
ment out of the money in court. Flower, In re, 
36 L, J., Ch. 193 ; L. R. 1 Ch. 599 ; 12 Jur. (N.S.) 
872 ; 15 L. T. 258 ; 14 W. R. 1016. 

AVhere there is a bargain between a ground 
landlord of houses let at a gross ground-rent, 
and a railway company, which has taken some 
of the houses, for the payment of compensation 
at so many years’ purchase on the rents of the 
houses taken, the costs of apportioning the ground- 
rents between the houses taken and those left 
are not payable by the company under the Lands 
Clauses Act, s. 82. Buck, Bx parte, Hampstead 
Junction By., In re, 1 Hem. & M. 519 ; 33 L. J., 
Ch. 79 ; 9 *Jur. (K.S.) 1172 ; 9 L. T. 374 ; 12 
W. R. 100. 

vii. '^Adverse Litiga.fion'' 

Additional Application.] — Where a tenant for. 
life might, but for dis])utcs between himself and 
his incumbrancers, liave obtained an order for 
payment of dividends to himself of a fund in 
court on a former occasion, he will not be allowed 
as against the company the costs of an additional 


application relating to the dividends. Joliffe, 
3 Jur. (K.s.) 633. 

What are Costs incurred by Adverse Litiga- 
tion.] — Where a sum of 'money has been paid 
into court by a railway company under s. 76 
of the Lands Clauses Act, avS representing the 
value-of the interest claimed by the occupier of 
lands taken, aiiR the claimant, on petitioning for 
payment out to him, can only show a title to a 
less valuable interest, and has brought before the 
court the parties who are necessary to discuss, 
with him the question, the costs of his so doing' 
are costs occasioned by adverse litigation, and do 
, not fall iipon the company. 

North London By., In re, 3 Drew. & Bm. 312 ; 
34 L. J., Ch. 373 ; 11 Jur. (N.s.) 103 ; 11 L. T. 
661 ; 13 Wh R. 364. 

In 1847 the London and Korth Western Rail- 
way Company took lands of the plaintiffs for 
the purpose of their act, and paid the purchase- 
money into court. In 1853, the plaintiffs having 
found suitable lands for reinvestment, contracted 
for the purchase thereof, but while the examina- 
tion of title was pending, the vendor died intes- 
tate, leaving an infant heir. A bill being thus, 
rendered necessary against the heir, and also a 
second petition, intituled in the cause, on the- 
question of costs : — Held, that the costs of the- 
suit being adverse litigation within s. SO of the- 
Lands Clauses Act, the company were not bound 
to pay them ; and as between the plaintiffs and' 
the defendant no order was made as to costs. 
The railway company were, however, ordered to* 
pay the costs of all the other proceedings and of 
the second petition, which was necessary. A7ml 
tayex. Aslikam, 1 Jur. (N.S.) 227 ; 3 W. R. 331. 

Upon a petition for the reinvestment in land 
of money paid into court under the Lands Clauses 
Act, and vested in stock and for payment to the 
petitioner, the tenant for life of the lands taken 
by the company, of the dividends of the fund 
in court, the company must pay the costs of^ 
incumbrancers on the interest of the petitioner’ 
who had been served at their suggestion, aiidl 
appear but not to oppose, and who have never’ 
made any claim upon the company or the fund', 
in court, such costs not coming -vv'ithin the- 
e.xception of costs of adverse litigation in s, 80 
of the statute. Hunqcrfonl, In re, 1 Kay & J. 
413 ; lJur. (N.s.) 84i 

H., by will, gave his personalty to his wife,, 
and all his real estate by description for the 
maintenance of herself and his three children, 
until his son G. attained twenty-one, when he- 
gave him certain portions of the property charged 
with an allowance to his (testator’s) wife ; to his. 
son H., when twenty-one, certain |)ortions on 
the same condition ; and to his daughter E., at 
twenty-one, certain portions ; as to some to the- 
wife for life, and at her decease to the daughter 
absolutely. If G. died without issue, then H. to 
possess the property ; and if H. died before G. 
without issue, then G. to have H.’s property. If 
E. died without issue, her pro]»erty to be equa.lly 
divided between her brothers or the survivor; 
but if she survived them and they left no issue, 
then she to have all the y)roperty. But if the 
wife survived all the childreii, to hei- for life; 
remainder to his (the testator’s) neyjhews and 
nieces equally. If there should be an after-born 
child which survived G. and H., they leaving lio. 
issue, the whole to such child; and if such child 
died without issue, to the wife for life, as if there 
had been only three children. Testator left foui^ 



1439 LANDS CLAUSES ACT^^ 1440 

chiltlreri, oiie after-borii, aiid iiepliews and nieces. Costs of detemiining the construction of a 
G , died an infant and unmarried ; and on petition doubtful devise are not costs of -adverse litigation 
bv H, to have certain money paid into court by within the raeanirigof s. cO of the Lands Glauses 

a' raiiwfiy qompany, paid out to him, ordered Act. ^^rer/mn, Ifi re, 2 Hem. & M. oOL 34 

accrn^lingly ; and held, that the wife took a life L. J., Ch. 41 ; 10 Jur. (5T.S.) 1138 ; 11 L. T. 460 ; 

estate until eldest son attained twenty-one, and 13 W. R. 193 L.JJ. 

that there were three estates tail successively, - i t i i Ai r i 

and H. was now tenant in tail. The after-born Form of Order.}— In orders under the Lauds 
child iiresented a Gonnter-petition, which was Clauses Act, direc^ting a company to* pay costs, 
dismissed with costs as against the company; the omission ot the _ words, * except such costs 
but the costs of the daughter and H. appearing (if any) as are occjiponed by litigation between 
seiiarately:— Held, not costs occasioned by adverse adverse claimants, ought not to be ordered 
claimants. HinM^ Edcite, hi re, 2 W. R. 108. except in very clear cases hi re, 1 De 

Where lands have been taken compulsoril}^ and H. F. 


estate of which the fund forms a part, such suit to “costs,” and not to the next antecedent 
not beirnr occasioned bv adverse claims, the proceedings. Ih. . t A 

company Tnust pay the costs of all the defendants Land devised by a will was taken by a railway 
who liad been served with the petition for trans- company, and the money paid into court, 
fer of the fund to the credit of the cause. But Adverse claims to it arising under the will, the 
somble that it was not necessary to serve any of devisees appealed by sepai ate counsel on a peti- 
them, the object of the petition not being to tioii for payment of it out of court, and argued 
obtain the pavnicnt of any money out of court, the question arising between them . Held, that 
Men V. ThommL 2 Hem. & M. 6‘; 10 L. T. o22 ; the case was not one where the words of ex- 
12 W, R. 789. * cep tion could properly be omitted from the 

VVhere a company has, in virtue of two different order. Ih, 
aots olA>aiiiament. taken two pieces of land held 

luulm* the same title, with knowledge that the Abandonment of Claim.]— A company took 
title is disputed, and taken a conveyance from land to which there were adverse claimants, and 
both <lis})Utant:s. it must pay the costs of two at the request of one, and without any objection 
p(aiticmsfor investment of the purchase-money, by the other, paid the purchase-money into 
and the costs of ajipearance of the disputant who court. One claimant afterwards abandoned his 
is Tiametl as respondent to the petitions are not claim without litigation : — Held, that the corn- 
costs occasioned by litigation between adverse pany would neither pay nor receive the costs 
(‘laimantswitihn the meaning of the act. Butter- incurred by the payment into court. English , 
field, hi re, dW.li, mo. ' J^n’- (n.S.) 434 ; 12 L. T. 561 ; 13 

A mil way company took land belonging to a W. R. 932. 
devisee for life, with a reversion to the testator’s A railway company required to take a piece of 
lieirs, and paid the imrcliase-money into court land to which adverse claims were set up. The 
Helth tliat they must pay the costs of two petitions company paid the purchase-money into court. 
hr two co-heirs who claimed the fund on the One of the claimants withdrew his claim: — 
<lcath of the tenant for life, and also the costs Held, that the railway company was the real 
of investigating the title of other persons who cause of the costs being incurred, and must pay 
cln im ro lie heirs, in answer to the advertisements them. Norfollds (^Duliei) Estates, hi re, 31 L. T. 
issued by order of the court, except such costs as 79 ; 22 W. R. 817. 
were occasioned by affidavits of the petitioners 

in opposition to such claim, which were“occa- Costs of Ascertaining Parties Entitled.] — 
sitmed by adverse litigation,” within s. 80 of the Where it is doubtful under a will whether good 
Lunds Clauses Act. Sjmmer's Estate, hi re, 1 title to premises taken by a company can be 
Kay J. 2:i0, made out, and there is no wilful default or delay 

A contest between the tenant for life and on the part of the owner of the premises, the 
remainderman as to how much of the fund court being called upon to put a construction 
belonged to one of them and how much to the upon such a will, the company, on the applica- 
otiier: — Held, to be a litigation between adverse tion of the owner to obtain out of court the 
claimants within s. 80 ; but this decision was purchase-money agreed to be paid for the land, 
disapproved of by Jessel, 31R, was ordered to pay the costs according to their 

head, 40 L. J., Ch. 320 ; 14 Ch. D. 27 ; 41 L. T. act. Woodhiirn, hi re, 13 L. T. 237. 

670 : 28 W, li, 874. A railway company is liable to pay expenses 

A ])etit-iou was presented for the ti*ansfer to incurred in ascertaining the parties entitled to 
Hie petitioner of a sum of money lodged in court the purchase-money of lands taken by the com- 
by a railway company under the Lands Clauses pany and paid into court. Singleton, hi re, 9 
A<d, 1845, and several claimants to the sum Jur, (n.S.) 941; 8 L. T. 630 ; 'll W. R. 871. 
apiieared. The court, having decided that the S. P., Tooherfs Trust, hi re, 1 Drew. 264; 21 
petitioner was entitled to the whole sum, L. J,, Ch. 402 ; 16 Jur. 708. Noalids WiU, hi 
■nrdei'ed the railway conipany to pay the costs of re, 28 W. R. 762. 

the petition and of the proceedings thereunder, The owner of an estate after having devised 
cxci^pt such co-^ts as were occasioned by the it to an infant agreed, under compulsion, to sell 
iitigarion lietwceij the adverse claimants ; and a portion of it to a railway company. The 
further orderi'd t he urisitecessful claimants to pay owner having died before the completion of the 
to the petitioner such costs as the master shoultl ])urchase without having altered his will : — 
tind to have been occasioned by their adverse Held, that his executors, and not the devisee, 
<*laims. (treat houfherii and M esfer/i My,, E,r were entitled to the })urchasc-money and to the 
■parte, Ir, R. ] 1 497. ( compensation for severance : and, secondly, that 
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the railway company was bound to pay the 
costs of the infant devisee. Ifajichestej' and 
Southport My., In re, 19 Beav. 365. 

Upon a petition for payment out of cpurt to 
the trustees of a will of a fund representing the 
purchase-money paid by a railway company for 
some property settled in "the will, the costs of a 
mortgagee of the tenant for life, who appeared 
on the petition, ordered to be paid by the com- 
pany. Brooh, In re, 10 L. T, 860 ; 12 W. R. 1128. 

Property which was in the possession of a 
mortgagee was taken by the London School 
Board, and the purchase-money paid into court 
pursuant to the Lands Glauses Act 1845. The 
mortgagor’s trustee in liquidation presented a 
petition asking for an inquiry as to what was 
due on the mortgage, for payment to the mort- 
gagee of what should be so found due, and for 
payment of the residue of the purchase-money to 
himself Held, that the board must paj’- the 
costs of the inquiry. Barehaui, In re, 17 Oh. JD. 
329 ; 29 W. B. 525— C. A. 

Under the 5 & 6 Viet. c. 62, the Commissioners 
of Woods and Forests are bound to pa}" the 
costs of a reference to ascertain the rights of 
parties to the purchase-money of premises pur- 
chased under the act, as expenses incidental to 
the purchase. Woods aiid Forests Commissi oners. 
In re, 7 Ir. Eq. E. 487. 

J. L. “ gave and bequeathed unto his niece 
C. B. and his nephew J. T. all his houses situate 
at W,, each to have one half, to be share and 
share alike ; and what debts he should owe at 
his decease they should pay, both of them a like 
share of the same ; all the above premises he 
gave, devised, and bequeathed unto his niece 
C. B. and his nephew J. T., each to enjoy one 
half during their lives, and at their decease the 
said premises to go to their children.” J. L. died 
in 1786. J. T. died in 1804, without children 
and intestate, leaving C. B. his heiress-at-law, 
and the heiress-at-law of J. L. C. B. had 
thirteen children, six of whom survived her. 
Part of the premises was taken by the com- 
missioners under the Whitby Improvement Act, 
and the purchase-money paid into court. C. B. 
devised all her estate, right, title, and interest in 
and to the premises and the purchase-money 
unto her daughter J. B. ; — Held, that C. B. and 
J. T. each took an estate for life in a moiety of 
the property ; that upon the decease of C. B. 
and J. T., their children took their parents’ 
moieties respectively as joint tenants in fee ; but 
that as J. T. had no children, C. B. took his 
moiety as his heircss-at-law, and that that moiety 
passed to her devisee. Held, also, that all the 
costs of the petition were to be paid by the 
Commissioners of the Whitby Improvement Act. 
Barer ieh's Estate, In re, 18 Jur. 304 ; 2 W. R. 113. 

One set of Costs.] — A railway company 

agreed with trustees for the purchase of lands. 
The trustees’ title depended on the construction 
of a will, and the company objected thereto axid 
paid the purchase-money into court. The ques- 
tion of construction having been argued by the 
parties interested on a petition for investment 
and payment of dividends Held, that the com- 
pany was bound to pay only one set of costs. 
St yarn, lie parte, 1 Johns. 387. 

bn a petition by a widow for payment out of 
court of a sum which represented realty which 
had been taken by a company, on which petition 
the heir appeared and opposed, one set of costs 
was allowed. Yates, Ex parte, 17 W. B. 872. 

VOL, VIII, 


viii. ^'Wilful Itefmal or NeffleetF 

What Amounts to.] — ^As to what amounts to a 
“ wilful refusal ” within s. 80 of the Lands Clauses 
Act. Windsor, Staines and South Western By., 
12 Beav. 522, 

A railway company, being unable to come 
to terms with the owner of the fee, proceeded 
, to summon a jury ; the landowner, being advised 
that notice had not been properly served on 
him, did not appear before it, and the damages 
were assessed in his absence, and the amount 
paid into court. It was subsequently decided 
that the notice had been regularly served. On 
the landowner applying for payment of the 
money out of court, the company was ordered to 
pay the costs of the application. BaiUton, Ex 
15 .Jur. 1028. 

The owner of land, who was entitled to receive 
the purchase-money under an award, refused to 
receive it, on the ground that he thought the 
awax'd invalid ; thereupon the promoters paid 
the purchase-money into court. The owner sub- 
sequently obtained a rule to show cause why 
the award should not he set aside ; this rule was, 
upon mature aigixment, discharged : — Held, that 
the “ wilful refusal,” mentioned in s. 80, meant 
a refusal without reason ; and that here, as 
there was a bona fide axid not a mere captious 
question to be decided, the case was not within 
the exception, axxd the owner was entitled to his 
costs. Bradsha w, Ex parte, East and India 

Doehs, In re, 16 Sim. 174 ; 5 Railw. Gas. 432 ; 
17 L. J., Ch. 454 : 12 Jur. 888. And see 8, C. 
at law, 17L. J., Q. B.362. 

Whexe a vendor is unable to convey a clear 
title by reason of his not having paid ofi; incum- 
brances of a larger amount than the land pro- 
posed to be taken, that is not a wilful refusal or 
neglect to convey within s. 80, so as to deprive 
hixnof his costs. Divers, In re, 1 Jur. (N.s.) 995. 

Local commissioners gave notice, under their 
act, that they would I'equire a particular piece 
of land. The owner took counsel’s opinion as 
to the light of the commissioners. The opinion 
was, that the question was doubtful, and that a 
court of law would probably decide against the 
right ; the owner thereupon refused to give up 
the land. The purchase-money was then paid 
into court, under the Lands Clauses Act, but, 
subsequently, the owner of the land executed 
the conveyance : — Held, upon petition for pay- 
ment of the money out of court, that this was 
not such a case of “ wilful x’efusal,” under s. 80, 
as that the ovnier of the land could be required 
to pay the costs occasioned by his refusal, 
Bashwood, Ex parte, Hyde Commissioners, In re, 
26 L. J., Ch. 299 ; 3 Jur. (N.S.) 103 ; 5 W. R. 
125. 

A railway company, I'equii’ing land for the 
purposes of their railway, gave the usual notices. 
The amount of the value of the land had been 
ascertained by arbitration. The company ten- 
dered this amount to the landbolder, who refused 
to receive it without having his costs paid him 
at the same time : — Held, that the vendor, on 
his wilful refusal to accept the amount, was not 
entitled to his costs. Turner, In re, 5 I;. T. 524 ; 
10 W. R. 128. 

The costs incurred by the company for calling 
in the sheinff to give possession to be paid by 
vendor. Ih. 

When a railway coixipany had ptiitl into court 
the sum awarded by the arbitrator as the price 
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of lands taken by them, the landowners having j 
refused to accept the same, though the petition | 
for payment out of court omitted to state the 
reason of such refusal, the court took judicial 
notice, from its own recollection, of the petitioner 
having instituted a suit, which, though unsuc- 
cessful, was not frivolous, to set aside the award, 
and therefore ordered the company to pay the 
costs of the petition. Lawm% Mx jfarte., Metro- 
poVifati My,<, In re, 17 W. B. 186. 

Where a mortgagor neglected or failed to pro- 
cure the concurrence of the incumbrancers in a 
petition for the investment of purchase-money 
paid into court by a railway company, the court 
held that such neglect or failure was no ground 
for relieving the company from the payment of 
costs. JSaah.Iu re, 25 L. J., Ch. 20 ; 1 Jur, (H.s.) 
1082 : 4 W. ii. 28. 

Upon the compulsory purchase of land, under 
an act incorporating the Lands Clauses Act, 
1845. and the Bailways Act (Ireland), 1851, the 
purchasers lodged in court the compensation 
awarded, inasmuch as the owner had failed to 
deliver a statement of title within the time pre- 
scribed by the statutmy notices published : — 
Held, that the owner must be regarded as having 
wilfully neglected to make title within the mean- 
ing of the exception in s. 80 of the Lands Clauses 
Act, and that he should therefore bear his own 
costs of drawing the money out of court. Bate- 
Ihig, Bx parte, BiihUn Corporation, In re, 7 
L. R., Ir. 178. 

Where a fund in court exceeding 500Z. in value 
and representing the purchase-moneys of settled 
lands taken by a railway company, with accu- 
mulated interest, had not been dealt with for 
upwanls of iifteeu years, and it had become 
iHM'essary under the Chancery Funds Buies, 
1874, r. 01, and the Chancery Funds Amended 
Onlers, 1874. Ord.XIV. to serve the official solici- 
ior with the petition for the payment out of the 
fun<i : — Held, that such costs having been occa- 
sioned by the default of the tenant for life, were 
]>roperly jjayable out of the portion of the fund 
wliii'li cjime to his estate, Clarke' n Estate, In re, 
52 L. J., Ch. 88 ; 21 Ch. D. 776. 

ix. Mepayment of BeposU. 

Appearance.] — The court will, under special 
circumstances, allow a party appearing to con- 
sent to a petition under the Lands Clauses Act, 
s. 85, his costs of appearance, though it is not the 
usual practice so to do where a party appears 
merely to consent. ToUenluim and Ilampstead 
Junetion Ry., In re, 14 W. B. 669. 

Injunction by Landowner.]— A railway com- 
pany served a notice to treat, and gave the usual 
bond, and made the deposit re<iuired by s. 85 of 
the Lands Clauses Act. The landowner filed a 
bill to restrain the company from entering, but 
a moti^m for injunction stood over by airange- 
nient, and no further steps were taken. Uiti- 
inarely, the company abandoned the purchase 
with the coiicuiTence of the owner .-—Held, on a 
}ietitioii for a re-tmnsfer of the deposit to the 
ounpany, and for the cancelling of the bond, 
that the owner was not entitled to have the 
costs uf t he sxiit (uit of the deposit. But, semble, 
iu* would have been so entitled if the purchase 
had been abandoned ly reason of the inability 
of t\uy. com]»any to complete. IR/rminyham, 
11 ohrrkampton and .Dudley Mil, Bx parte, 1 
Hem. 772 J H K. R. 290, 


X. Interini Investment. 

Under Special Acts.] — Under the original 
London and Birmingham Railway Company’s 
Act, 3 & 4 Will. 4, c. 36, the Court of Ghancery 
had power to order the company to pay all the 
expenses attending the reinvestment in the pur- 
chase of land of all money paid into the Bank of 
England, under that act to be applied in the 
purchase of other lands, together with the neces- 
sary costs and charges of obtaining such order ; 
but there was no power under that act for the 
court to order the company to pay the costs and 
expenses of an interim investment in government 
securities. The company purchased land from 
Eton College prior to the year 1845, and the 
purchase-money was paid into the Bank of 
England, under the act, in the month of May, 
1846. In 1845 the Lands Clauses Act passed, by 
s. IS of which it was enacted “ that in all classes 
of moneys deposited in the bank under the pro- 
visions of this or the special act, or an act incor- 
pomted therewith except,” &c., “it shall be 
lawful for the Court of Chancery in England or 
the Court of Exchequer in Ireland to order the 
costs of the following matters, including therein 
all reasonable charges and expenses incident 
thereto, to be paid by the promoters of the 
undertaking.” Amongst such matters were 
included the costs of investment in government 
securities, and the costs of obtaining the proper 
orders. In July, 1846, an act of parliament was 
passed, the 9 k 10 Viet. c. 204, by which the 
London and Birmingham Railway Company, 
the Grand Junction Railway Company, and the 
Manchester and Birmingham Railway Company, 
were all dissolved, as separate companies, and 
incorporated into one called the London and 
North Western Railway Company, into which 
the Lands Clauses Act was incorporated : — Held, 
upon the petition of Eton College for the interim 
investment of the purchase-money in govern- 
ment securities, and upon the construction of 
the several acts of parliament, that the court 
had power to order the company to pay the 
costs attending such investment, and of obtain- 
ing the order therefor. Eton College, Ex parte, 
20 L. J., Ch. 1 ; 15 Jur. 45. 

Costs in consequence of the purchase, under a 
railway act : — Held, not to carry the costs of the 
interim investment in the funds. Mirst, In re, 
4 Y. & Coll. 468. 

Where a statute did not contain any express 
provision as to the costs of an interim invest- 
ment in stock of compensation-money paid into 
court under the act, the court had not jurisdic- 
tion to order the costs of an application for such 
ail interim investment to be borne by the parties 
who had paid the money into court. Croler, Ex 
parte, 13 Jur. 481. 

Where, by a railway act, it was enacted that 
the moneys paid into court by the company, for 
lands purchased by them, should, by order made 
upon the petition of the party interested, be 
invested in the purchase of other lands, to be 
settled to the like uses ; and, in the meantime, 
should, by an order similarly obtained, be 
invested in the funds ; and it was further 
enacted that the court might order the expenses 
of such purchases, and the investment of the 
purchase-money in land, “or other disposition 
of the same,” to be paid by the company : — 
Pleld, that the company were liable to pay the 
expenses of the interim investment of the money 
in the funds. Onslow, Ex parte, London and 
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Southam.'ptim My.^ M re, 1 Y. & Coll. 553 ; 5 
'L. J., Ex.„Eq. '85. 

Where an act of parliament, establishing a 
railway company, directs that the money to be 
paid for lands to be purchased by the company 
■shall be paid into the bank, until the same shall, 
upon petition, be applied in the purchase of other 
lands ; and in the meantime, until such purchase 
can be made, shall, upon application to the court, 
be invested in the funds ; and that the expenses 
and costs attending such purchase shall be paid 
hy the company — Held, that under the latter 
■clause, a party applying to have the money 
invested in the funds is not entitled to the costs 
' of the application. Taylor, Ex parte, 1 Y. & 
Coll. 229 ; 4 L. J., Ex. Eq, 33. 

The Liverpool and Manchester Eailway Act 
•did not provide for the payment by the com- 
pany of the costs of the interim Investment of 
’purchase-money : — Held, that the court had no 
power to order the costs of that investment, sub- 
■ sequent railway acts having put a statutory con- 
struction on the former acts by the insertion of 
:a section to the effect that the company are to 
bear the costs of such interim investment, 
‘Coolie, Ex paHe, Liverpool and Manelieder My., 
In re, *S Bailw. Cas. 135 ; 7 Jur. 639. 

Upon petition for the investment in the funds 
•of a sum of money paid for the purchase of lands, 
under the Birmingham Eaiiway Act, the court 
refused to order the company to pay the costs. 
Wo7*eeder Colleye, Oxfot^d, Ex 2 )arte, 5 Railw. 
Cas. 147; 17 L. J., Ch.‘l93. 

Where a railway act directs the expense of all 
purchases to be borne by the compari}^, this will 
include the expense of the intermediate invest- 
ment of the money in the funds, as well as the 
ultimate investment in lands to be settled to the 
same uses. Eiirharn (^Mulwj)'), Ex parte, 3 Y, & 
'Coll. 690 ; 9 L. J., Ex. Eq. 14. And see Ely 
QMklw])'), Ex parte, 3 Y. & Coll. 691, n. 

An act enabling a public body to take lands 
•compulsorily directed that in cases of disability 
the purchase-money should be paid into court, 
and laid out in the purchase of other heredita- 
ments, and that in the meantime it should be 
vested in consols and the dividends paid to the 
■persons entitled ; the act authorised the court 
to order the expenses of all purchases from time 
to time to be made in pursuance of the act to be 
paid by the public body : — Held, that the costs 
•of the interim investment in consols, and of the 
• order to pay the dividends to the tenant for life, 
must be borne by the fund and not by the public 
body. Could, In re, 24 Beav. 442. 

Semble, that the court has jurisdiction under 
-57 Geo. 3, c. 29 (General Metropolitan Paving 
Act), ss. 84 and 89, to order payment by a dis- 
trict board of works of the expenses of the 
investment in consols of the purchase-money of 
lands taken by agreement by the board in pur- 
suance of the statute, and of the costs of the 
petition for investment. Merceron, In re, 47 L. J., 
•Ch. 114 ; 7 Ch. D. 184 ; 38 L. T. 15 ; 26 W. R. 8. 

Apportionment not ordered.] — A dean and 
chapter and their lessee for twenty-one years, 
under covenant not to assign without their leave, 
'entered into a joint contract for sale of part of 
the demised premises to a railway company, at 
an aggregate price. On the completion of the 
purchase and the conveyance of the property to 
the company, they paid the atnount into court, 
under the Lands Glauses Act, 1845, s. 69. The 
•court declined, upon the petition of the lessee, to 


apportion the purchase-money. By consent the 
money was ordered to be invested, and the 
dividends to be paid to the lessee for his term 
or until further ordei’ : — Held, that the company 
were not entitled to their costs and expenses 
upon such petition. Ward, Ex parte, 2 De G. 
& Sm. 4 ; 5 Railw. Cas. 398 ; 17 L. J., Gh. 249 ; 
12 Jur, 322. 

Vexatious Proceedings.] — ^Under the act of 
parliament, giving power to the Trinity House to 
purchase lighthouses, this court is authorised, by 
express words, to order the corporation to pay 
the costs of the interim investments in the funds, 
and other consequential costs on purchases from 
infants, and other incapacitated persons ; but 
no such words are used with reference to pur- 
chases under doubtful titles. Where, therefore, 
an incapacitated person, together with the trus- 
tees of the settlement under which he took his 
interest (which trustees had a power of sale), 
contracted to sell a lighthouse to the corporation, 
and the corporation, being doubtful as to the title ' 
of the vendors, paid the purchase-money into 
court, under a clause contained in the act for 
that purpose, the court, taking into consideration 
that the objection as to title was not trivial, and 
that the purchase was made by the Trinity 
House for public objects, declined to give the 
vendors the costs of the interim investment in 
the funds, and the other usual consequential 
costs. A nyell, Ex parte, TrUi ity Iloxm, In re, 4 
Y. & Coll. 496. 

The purchase-money for settled lands taken hy 
a 1 ‘aihvay was paid into court ; and after a con- 
tract had been entered into for laying it out in 
land, a petition was presented for its temporary 
investment in the funds : — Held, that the pro- 
ceeding was not vexatious, and that the company 
ought to pay the costs. Luerpool, My,, In 
re, 17 Beav. 392. 

Order for Taxation and Payment.] — The com- 
mon order for taxation and payment of costs by 
a company, upon a petition for investment of 
money paid into court and payment of dividends, 
will not be varied in a case where periodic sales 
of the corpus are also ordered. Ednmnds, Ex 
parte, L., C. cS' B. My., In re, 35 L. J,, Gh. 538 ; 
14L. T. 243; 14 W.'R. 507. 

Appearance of Parties.] — Money was paid into 
court by a railway company in certain suits, 
and, a petition being presented for investment 
and accumulations, several parties to the suit 
appeared by separate counsel to consent Held, 
that the railway company was bound to pay the 
costs of all. linll and Selby My., In re, 5 Railw. 
Cas. 458. 

Where one of several persons entitled to pur- 
chase-money under the Lands Clauses Act 
petitions under the act, and serves the other 
persons, it is not of course that the company 
should pay the costs of such respondents. 

Uny V. Bird, 22 L. J., Ch. 599 ; 17 Jur, 155 ; 1 
W.'R. 219. 

On a petition for the transfer of purchase- 
money paid into court by the ecclesiastical 
commissioners, the court ordered the costs of all 
parties to be paid bv tbe commissioners. Clarh 
V. Jolmson, 22 L. T. 570 ; 18 W. R. 800. 

In a petition for the investment in consols of 
a fund paid into court under the Lands Clauses 
Act, and payment of the dividends to the person 
for the time being entitled thereto, it is necessary 
and sufficient that the tenant of the irame<liatc 

46—2 


1448 


LANDS CLAUSES ACT— PmAase of Lands. 


1447 

freehold should appear. Flnch^ In re, 14 L. T. i 
m ; 14 W. B. 472., . 

Therefore where the land was subject to a 
lease for ninety-nine years, if the lessee should so 
long live Held, that the company must pay 
the “costs both of the lessee and the trustees in 
whom the freehold was vested, but not of any of 
the parties entitled in remainder. ^ ^ 

Kailway companies under the provisions of 
their acts, with which the 8 & 9 Yict. c. 18, \yas 
incorporated, took for their purposes lands which | 
were the subject of a private act of parliament, 
under the powers of which it was found that the i 
purchase could only be effected. The costs of a 
petdion by the tenant for life and others, for an 
iiitermi investment of the purchase-moneys, in 
ae('on lance with the provisions of the private act, 
were ordered to be paid by the respondents. 
Slnitflvivorth. E.e parte and In re, 4 Oiff. 87 ; 8 
Jur. (H.S.) 1090 ; 7 L. T. 266. 

When a tenant for life petitions for interim 
investment of purchase-money of the settled 
estate [>aid into court niider the Lands Clauses 
iVct, the company need not paj' the costs of 
serving or giving notice to the trustees. Dou'- 
lha/\s Trudfi, In re, 45 L. J,, Ch. 568 ; 24 W, K. 
729. 

Of Mortgagees.]— On a petition by the 

tenant for life of a fund paid into court by a 
railway company, praying for the investment of 
the fund and payment of the dividends to the 
petitioner; certain persons entitled to a charge 
on the real estate in respect of which the fund 
was [laid, being served with the petition and 
appf.?anng, the court refused to direct the rail- 
way conijuiny to pay tlieir costs. Wehfer, In re , : 
2 Sin. C. (App.), vi. 

A railway com|>any took lands which were 
vest«.!d in one for life, witli remainder over, and 
Were subject to a mortgage in fee and to mort- 
gages of the life estate : — Held, that the com- 
pany must pay the costs of the mortgagees who 
had I'leeii served with, and appeared upon, a 
petition for the investment of the fund and the 
application of the income. BrooWs W'dUIn re, 
20 Hear. 238; 81 L. J., Ch. 456; 5 L. T. 888 ; 
lu W. IL 8.5. 

To a petition by a tenant for life of settled 
estates, fttr the investment of the purchase- 
money of part of the estates which had been 
pui’chasetl by a railway company under their act, 
aiitl h.>r payment of the dividends to the 
petitiuner, or if the incumbrancers upon his life 
interest should not consent thereto, then to a 
reeeiver who had been appointed to receive the 
rents of the estates for the benefit of the incum- 
brancers. the incumbrancers and their receiver 
were made respondents, and, having been served 
with the |'»etition, appeared at the hearing thereof : 
— Held, that the costs of the incumbrancers and 
of the receiver were to be borne by the company. | 
Xaeh, In re, 25 L. J., Ch. 20 : 1 Jur. (N.S,) 1082 ; j 
4 W. K. 28. I 

When a tenant for life petitions for the interim ^ 
investment of purchase-moneys paid in by a rail- 
way company under the Lands Clauses Act, and 
for the payment to him of the dividends thereon ^ 
wium investetl, it is not necessary for him to 
s<‘rve persims having charges on the inheritance 
prior to tlie life estate, and the costs of such 
j)arties, if served, will not be allowed as against 
the company. Mnrm, I?i re, Settled Mtate,% 
In re, 45 L. J., Ch. 68 ; L, K. 20 Eq, 470 ; 28 
W. K. 85L ' i 


Of Investment on Mortgage.]— Upon an order 
for an interim investment on real security of 
purchase-money paid into court, the costs of the 
interim investment must be paid by the company,, 
but not the costs of any subsequent investment 
i in land. Fleewds Irnsts, In re, 40 L. J Ch. 86 
L. R. 10 Eq. 612. 

The purchase-money of land taken by a rail- 
way company for the'p^^i'poses of their act wasy 
on petition, directed to be invested in a mort- 
gage of real estate ; and the company was also 
ordered to pay the costs of all parties thereto and’ 
to the petition. Reading v. IlamUton, 5 L. T. 628.. 

Upon an application under the Lands Clause^' 
Act, for the reinvestment on real security cf 
compensation money which had already bee; 
invested in consols at the expense of the city o. 
London corporation Held, that the investment 
was proper, and that the corporation must pa^ 
the costs ; but that, in regard to future costs, it 
must be considered a permanent investment 
Wilkinson. In re, 37 L. J., Ch. 384 ; 18 L. T. 17 
16W. K. 587. 

Compensation money was invested in consol: 
and an application was afterwards made ti. 
reinvest it on a mortgage security Held, that' 
the company must ))ay the costs, but that, in 
regard to future costs, it must be considered as a 
permanent security. Lontair, In re, 84 Beav. 294- 

W’’here purchase-money had been paid intd 
court under the Lands Clauses Act and invested' 
in consols, upon an application for its reinvest- 
ment on mortgage security : — Held, that such 
reinvestment could not be treated as a per- 
manent investment, and that the company must 
pay the costs without any conditions as to the- 
i costs of any future permanent investment. 
Bhitli's Truds, In re, L. K. 16 Eq. 468 ; 28 L. T.. 
890 ; 21 W. R. 819. 

Purchase-money for lands taken by a railway 
company having been paid into court, the tenant- 
I for life of the estate petitioned that the money 
j might be reinvested on mortgage : — Held, that 
the mortgage could not be considered a per- 
manent investment, and a direction that the- 
company should not be required to pay the costs 
of a future permanent investment refused. 
Sewart, In re, L. R. 18 Eq. 278 ; 80 L. T. 355 ;;; 
22 W. R. 625. 


xi. Payment of Bicklends, 

Interim Investment.] — Costs of a petition for 
payment of dividends on interim investment 
must be paid by the company, although the 
petition was rendered necessary by a' defective 
order on a former petition, such order having- 
been made in the presence of the company. 

I Goe's Estate, In re, 3 W. R. 119. 

I Under Special Acts.] — Upon the constructiom 
of a railway act: — Held, that the costs given by 
the act in relation to the payment of certain 
dividends, had reference to the costs of obtaining- 
the order for payment, and not to the costs of 
the payment itself. Athoipe, Eaa parte, Hull 
amd Selhy By,, In re, 3 Y. & Coll. 396. 

Upon the construction of s. 157 of the 
Manchester and Leeds Railway Act (7 Will. 4, 
c. cxi.) Held, that the costs of the payment of’ 
the dividends to accrue in respect of a sum, the 
produce of lands taken by the railway company 
I imd ordered to be invested, were not to be borne- 
! by the company. Mitchell v. JVeivell, 3 Railw,. 
I Gas. 515, 
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Purcliase of Charity Lands — Official Trustee.] 

— A scheme for the regulation of a certain 
charity contained provisions that the legal estate 
in the lands belonging to the charity, and all 
terms, estates, and interest therein, should be 
vested in the “ Official Trustee of Charity frauds ’’ 
.and his successors, in trust for the charity, with 
the intent that such lands might be managed 
;aiid administered by the trustees of the charity 
subject to and in conformity with the provisions 
of the scheme ; and that all stock in the public 
funds and other securities should be transferred 
to and vest in the “ Official Trustees of Charitable 
Funds,” by whom the dividends and income 
rarising therefrom should be from time to time 
paid to the local trustees or their order. The 
Metropolitan Board of Works took the lands of 
the charity under their statutory powers, and 
jiaicl the purchase-money into court. The trustees 
then presented a petition that the fund in court 
might be invested in consols, and when so 
invested carried over to the account of the 
■official trustees of charitable funds, and that 
the dividends might be paid to the treasurer for 
the time being of the charity. The title to the 
lands sold had been approved by the purchasers, 
l)ut the conveyance to the Metropolitan Board of 
Works had not yet been executed. Therefore, 
the legal estate remained vested in the official 
trustee of charity lands under the scheme. The 
•official trustees of charity lands and charity 
funds were served with the petition, and a 
question arose whether their costs should be 
paid by the Metropolitan Board of Works. 
Another question was, whether the application 
•should have been by petition or by summons : — 
Held, that an order ought to be made for an 
interim investment and payments of dividends 
as asked ; and that, having regard to the 
provisions of the scheme, the petitioners were 
justified in proceeding by petition, and were also 
justified in serving the official trustees. Stafford's 
€harityy l)i re>y 57 L, T. 846. 

Change hf Order Kequired — Marriage.] — The 

purchase-money of a leasehold interest purchased 
by a railway company was paid into court to an 
account “ E,c parte the company, tlie account of 
the two lessees,” and the dividends were ordered 
to be paid to one lessee and the executrix of the 
•other. The executrix married : — Held, that on 
a petition for payment of the dividends to the 
husband and the other lessee, it was unnecessary 
to serve the company, and that the petitioners, 
having served them, must pay their costs. 
Hordern y Mr parley Grand Janetlon Ilij.y In rcy 
2 De Ct. & Sm. 263 ; 12 Jur. 84(5. 


made. A subsequent incumbent executed a power 
authorising an attorney to receive the dividends 
for him under the order, and filed affidavits 
showing himself to be the incumbent. On the 
company declining to pay his costs thus incurred 
he applied in chambers for an order for their 
taxation and payment, which was ordered 
accordingly : — Held, that the order was rightly 
made. Guilden Sutton (Incumhcnf).. Ex partSy 8 
De G. M. & G. 380 ; 2 Jur. (N.s.) 793 ; 4 W. R. 582. 

Where the purchase-money of land taken by 
a railway company has been paid into court to 
their credit, and subsequently invested in stock 
in trust for B., who dies, bequeathing it to 0. for 
life ; the court, on a petition by B.’s executors, in 
directing payment of the dividends to 0., ordered 
the costs of the petitioners to be paid by the 
company. Lyoy hi re, 13 L. T. 664. 

A railway company having taken lands, and 
paid the money into court, the dividends were 
received by a tenant for life, and upon her death 
her husband re-settled the property, and presented 
a petition for payment of the dividends to 
himself : — Held, that the company was not liable 
to pay the costs of the petition. Ploh, In re, 31 
L. J., Ch, 495 ; 10 W. E. 365. 

Lands which were limited to A. for life, 
remainder to B. in fee, were taken by a company 
under the powers of their act, and the purchase- 
money was paid into court, and subsequently 
invested in consols. The company’s act did not 
authorise the pa 3 mient of anj’’ costs other than 
those of the reinvestment of the purchase-money. 
A. died without having received any of the 
dividends, and his residuary legatee bequeathed 
all her residuary personal estate to 0., who 
prayed for payment to himself of the fund and 
the dividends. The legal personal representati ve 
of A. not being before the court, the application 
to paj’’ to B. the dividends accrued during 
the life of A. was refused, and the court ordered 
them to be paid to A.’s personal representative. 
An application that the costs of the petition 
might be paid by the company was also refused. 
AehnG Trust, s\ In re, 9 Jur. (N.S.) 224 ; 7 L. T. 
535 ; 11 W. R. 182. 

When the purchase-money of settled lands 
taken by a l<9cal board was paid into court and 
invested, and the dividends, on the petition of the 
trustees of the settlement, ordered to be paid to 
them b}^ name, or one of them, and both the 
trustees died, the court, on the petition of the 
new trustees for payment of the dividends to 
them, declined to , order the local board to pay 
the costs of the second petition. Pryor, In re, 
35 L. T. 202. 


Death.] — Purchase-money for lands be- 
longing to wardens and overseers having been 
invested, and an order made for payment of the 
dividends to the vestiy clerk, who had since died, 
a petition was presented for payment of the divi- 
dends to the churchwardens and overseers for 
the time being Held, that the costs of both 
7 >etitions must be borne b}^ the purchasers. 
Poyal Exelianye Art, In re, 14 Jur. 28. 

An order made under the 8 9 Adct. c, 18, 

•directed the divi<lcnds of stock, arising from 
the investment of the purchase-mone}" of land 
belonging to a pcr])etual curacy taken by a 
railway company, to be paid to the incumbent 
of a parish for the time being, but only provided 
for the payment of the costs of the then incum- 
bent of the application on which the order was 


Change of Charity Trustees.] — A public 

company having taken lands belonging to a 
charity, and paid the purchase- money into court 
under the Lands Clauses Consolidation Act, the 
usual order was made for investment and pay- 
ment of the income of the fund to the trustees 
of the charity, or any two or niore of them. 
Afterwards, the charity having been practically 
superseded by the school board, a new' scheme 
was sanctioned, whereby the cliarity was recast, 
and new governors were substituted for the old 
trustees. The new governors then petitioned for 
payment out of part of the corpus towuirds the 
expenses of the new' scheme, and for payment 
of the income of the remaining funtl to the 
petitioners, or any two or more of them. The 
, company contended that they were not liable to 
I pay the costs of a petition caused by a devolution 
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of title subsequent to the taking of the land : — 
Held, that the change of interest having been 
caused, not by the act of the trustees, but by the 
reconstitution of the charity (an incideht to 
which all charities were liable), the company 
were bound to pay the costs of the petition. 
Shalicupmm Walh Sehool^ In re, 48 L. J., Ch. 
677 ; 12 Ch. D. 178 ; 28 W. K. 148. 

The dividends arising from the purchase-money 
of lands ]^.iurchased by a railway company from 
the trustees of a school had been ordered to be 
paid to the then trustees; subsequently new 
trustees were appointed. On a petition for 
payment of the dividends to the new trustees, 
no" order was made upon the company for 
payment of costs. AudenslKm School, In re, 
1 N. K. 255. 

Application by Tenant for Life.] — ^Tenant for 
life of lands sold under the provisions of the 
London Bridge Act (10 Geo. 4, c. 136), is not 
entitled to liis costs out of the fund arising from 
the sale. Pamnore, Ex jyartc, London Bridge 
Act, In re, 1 Y. & Coll. 75 ; 4 L, J., Ex. Eq. 17. 

The costs of a tenant for life, on his petition 
for payment of the income of a fund paid into 
court, 'must he paid out of the income, and those 
of the tnistecs out of the corpus. It is not 
necessary, iq)on such an application, to serve the 
remainderman. WJntlhg, In re, 9 \Y. E, 830. 

Where a [)etitioii is presented by a tenant for 
life for payment of the dividends on a fund paid 
into court, the costs are payable out of income, 
anti not out of the corpus. Banter's Trvsts, In 
re, 3r> L. J,. Ch. 58; L. R. 3 Eq, 432; 12 Jur. 
CN.8.) 959 ; 15 L. T. 237 ; 15 W. R. 99. 

Wliere a tenant for life mortgages his life 
interest in the purchase-money of land com- 
pulsorily taken by a railway company, and he 
and the mortgagee concur in a sale of his 
interest, the costs of an application for payment 
nf the dividends to the purchaser, during the 
life of the tenant for life, are not chargeable 
against the companv. BtirotCs Trusts, In re, 5 
Jur. (X.s.) 261 ; 7 W. R. 367. 

Where a tenant for life of a fund in court 
obtained an order for payment of the dividends, 
but no provision was made as to the cost of the 
application, the court, after a lapse of two years, 
allowed the order to be amended by addling a 
direction that the costs should he payed out of 
the corpus of the fund. Tanner, In re, 14 L. T. 
589. 

Where a tenant for life might, but for dis- 
putes between himself and his incumbrancers, 
have obtained an order for payment of dividends 
to himself of a fund in court on a former 
occasion, he will not be allowed as against the 
company the costs of an additional application 
relatijig to the dividends. JoUffe, In re, Z Jur. 
(N.S.) 633. 

A person bequeathed leaseholds held of an 
ecclesiastical corporation, giving certain life 
interests with remainder over. He directed his 
trustees, two years or sooner before the time for 
renewal, to bring a sufficient part of the rents 
into a fun<l to keep the estates always renewed. 
It was the ])ractice to renew the leases every 
fourteen years, Imt it was not obligatory on the 
corporati(m to tlo so ; they ceased to do so about 
1866, Previously to that, notice had been given 
by a railway company to take the property. 
The purchases were completed and the price 
paid into court, and invested in consols. The 
investment gave a diminished income -.—-Held, 


that the tenants for life were only entitled to> 
the income of the fund. No costs allowed to or 
against the railway company. Wood, Tn re,. 
40 L. J., Ch. 59 ; L. R. 10 Eq. 572 ; 23 L. T., 
430. 

The dividends of money in court were ordered, 
to be paid to the tenant for life, on his death the 
remainderman petitioned for the transfer of the: 
fund, and for payment of the last dividend to- 
him : — Held, that the executors of the tenant for 
life took no part of the last half year’s dividend,, 
and that their costs should' be paid by the- 
petitioner and not by the company. ZongioortJds^ 
Estate, In re. 1 Kay & J. 1 ; 23 L. J., Ch. 104 ; 2 
W. R. 124. 

Where lands settled in the same manner have 
been purchased by different railway companies, 
and the purchase moneys paid into court and 
invested, and the tenant for life afterwards dies, 
the orders directing payment of the dividends 
of the several funds to the person next entitled 
may ail be obtained upon the same petition ; 
and the railway companies will not in future be 
required to pay the costs of more than one 
petition. Broke's (Lord') Estate, In re, 1 K. E. 
568. 

xii. Blseluirge of Belts and Incumbratiees. 

Under Special Act.] — ^Where, under the pro- 
visions of a railway act, lands are purchased of 
corporations, tenants for life, &c., the costs of an 
application to the court to have the purchase- 
money a})plied in the discharge of incumbrances 
will be directed to be paid by the company, 
although the act only makes an express pro- 
vision for such costs in cases where the money 
is to be laid out in the purchase of lands to be 
settled to the like uses. Trafford, Ex parte, 
Liverjwol and Manchester By., In re, 2 Y. & 
Coll. 522. 

On the construction of a railway act : — Held, 
that the cost of paying oif an incumbrance on 
land purchased by the company out of the 
purchase-money in court were not to be paid by 
the company. Ilardwlehe (Earl), Ex gmrtef 
Eastern Counties By., In re, 5 Railw. Oas. 210 ; 
17 L. J., Ch. 422 ; 12 Jur. 508. 

A piece of land, part of certain trust estates, 
was taken by a railway company, and the 
purchase-money deposited in court ; other part 
of the same estates was subject to a mortgage. 
The tenant for life presented a petition praying 
that the money might be applied to pay o4 
the mortgage, and that the residue might be 
invested : — Held, that the railway company were 
not, under s. 151 of their act, liable for the costs 
of the mortgagees. Yeates, Ex parte, Lancaster 
and Carlisle By.,. In re, S Railw. Cas. 370 ; 12 
Jur. 279.. , 

Lands Clauses Act.]— The costs of dischai'ging 
arimcumbrance mixst be paid by the owners of 
the estate, Sheffield Corgwration, 'Ex parte, 21 
Beav. 162 ; 25 L. J., Ch, 587 ; 2 Jur. (i^.s.) 31 ; 
4 W..R. 70.^ 

Incumbrance on other Parts of Estate.] — 

Under s. 80 of the Lands Clauses Act, the pro- 
moters are not liable to pay the costs incuri’ed 
by the application of their purchase-money in 
paying oif an incumbrance on other parts of the 
estate of the owner. lb. 

When under the provisions of local acts, which 
authorised the taking of land and the application. 
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of the purchase-money in the purchase of other 
land, or in the case of the parties interested being 
under disability towards the discharge of incum- 
brances on land settled to the same uses as that 
taken, and provided for the payment by the 
parties taking the land of the costs of a reinvest- 
ment in land -Held, that when a petition for 
payment out of court of money paid in under the 
act asked to have it applied towards paying off 
incumbrances on other land settled to the same, 
uses, there was no liability to pay the costs of the 
petitioners. Stanley of Alderley (Loi'd'). In re. 
L. E. 14 Eq. 227 ; 26 L. T. 822. ‘ 

A company purchasing lands is not liable, 
under s. 80 of the Lands Clauses Act, to pay the 
costs incurred by the application of the purchase- 
money in discharging an incumbrance on other 
lands of the vendors. Sheffield Town Tmistees, 
Me parte, Sheffield Water Co., In re, 8 

WLE. 602. 

Semble, the court has jurisdiction to order a 
company to pay the costs of a petition to apply 
purchase-money in court in discharge of incuni- 
brances on lands other than those compulsorily 
taken, but settled to similar uses. Biiblin, Wleh 
loiD and Weoford By., In re, 25 L. E., Ir. 175. 

Mortgagee— Form of Order.]— Mortgaged pro- 
perty, the subject of a foreclosure action, was 
purchased by a public body under their statutory 
powers, and the sum which had been assessed for 
compensation was paid into court : — Held, that 
the mortgagee was only entitled to the ordinary 
inquiry whether anything and what was due to 
him for any and w'hat costs, charges, and 
expenses properly incurred by him in respect of 
his mortgage security, and that he was not 
entitled to an express direction for the allowance 
of his extra costs (beyond those allowed on 
taxation between himself and the public body) 
of the inquiry to assess the com];)ensation. Ifey 
v. 3IetropoUfan Board of Worhn, 49 L. J., Ch. 
620 ; 14 Ch. D. 372 ; 42 L. T. 685 ; 28 W. E. 614. 

Of what Parties — Service.] — E. C. obtained an 
agreement for a lease of some warehouses and 
premises, which was deposited with his solicitor, 
who subsequently agreed to advance 300Z. to 
E. C. for the repairs of the premises, upon his 
signing a memorandum charging them with that 
amount, and with all further advances, not 
exceeding 500Z. The premises were afterwards 
taken by the corporation of I^oridon by virtue of 
an act of parliament, for making public improve- 
ments ; and in consequence of questions between 
R. C. and his solicitor respecting the amount due 
upon the security, and also in consequence of 
notice of a judgment debt due by E. C., the pur- 
chase-money was paid into court ; and upon a 
petition by E. C., asking for an account, and that 
5U0Z. might be set apart to answer what should 
be found due from him to his solicitor, and that 
the surplus, after payment of the judgment debt, 
might be paid to E. C. : — Held, that the amount 
of debt between E. C. and his solicitor must be 
ascertained by the master ; that the corporation 
need not attend, but that it must pay the costs 
of this petition, but not of the affidavits made 
relating to the claims of the parties. Colllnx, 
Mx parte, 19 L. Ch. 244. 

A railway company purchased certain land 
which was devised to the petitioner for life, and 
then to his children. The tenant for life had 
mortgaged his life estate, and the mortgagees 
were made parties to the conveyance to the com- 


pany. The purchase-money was paid into court. 
The tenant for life now presented a petition for 
its investment. The mortgagees were served, 
and asked for their costs : — Held, that such costs 
must be paid by the mortgagor, and not by the 
railway company. Smith, Mx parte, Laneashire 
and Yorhsldre By., hi re, 6 Eailw. Cas. 150 ; 19 
L. J., Ch. 56. 

A petition was presented by the lessee of 
certain property compulsorily taken by a railway 
company for payment out of court ‘of a fund 
representing his compensation under an award 
made in November, 1884. At the date of the 
award rent was due to the lessor, who had the 
usual .right of re-entrjMn default of payment. 
At ‘the date of payment of the fund into court 
the railway company had not completed the 
purchase of the lessor’s interest. Subsequently 
to the purchase of his interest the lessor gave 
notice to the railway company of his clairn. to 
have his unpaid rent paid out of the fund in 
court claimed by the lessee. Accordingly he 
received notice of the presentation of the 
petition from the railway company, and appeared 
at the hearing, although not served nor made a 
formal respondent to the petition. His claim 
was settled by the petitioners, but the question 
arose as to whether or not the railway company 
should pay his costs : — Held, tllat the right of 
re-entry was an incumbrance on the leasehold 
interest, and therefore on the fund in court, and 
notice having been given to the railway company 
by the lessor, he w’as rightly before the court for 
their protection, and they must pay his costs. 
London Street, Greenwich, and L., C. Ji' I). By., 
In re, 57 L. T. 673. 

Where a tenant for life of settled estates, part 
of which had, under the provisions of the Lands 
Clauses Act, been purchased in 1849 by a railway 
company, and which estates were subject to 
several incumbrances created previously and sub- 
sequently to the date of such purchase, presented 
a petition to have the purchase-money, which 
had been paid into court, reinvested in land:— 
Held, that the costs of the reinvestment, and 
the expenses incurred in serving the mortgagees, 
must be borne by the company. Peyton\iSettle’‘ 
ment, Ex parte, Eastern Counties By., In re, 2 
Jur. (N.s.) 1013 ; 4 W. E. 380. S. Ewngeiford, 
In re, 1 Kay & J. 413 ; 1 Jur. (K.S.) 845. 

Upon a petition for payment out of court to an 
incumbrancer of compensation money paid into 
court under the 8 & 9 Viet, c, 18, the incum- 
brancer is not a necessary party to be served with 
the petition, and his costs must be pai<l by the 
owner of the estate. Hadjield. In re, 29 Beav. 
370 ; 30 L. J., Ch, 278 ; 7 Jur. (K.S.) 383 ; 9 
W. E. 263. 

The costs of mortgagees appearing and consent- 
ing to accept payment of their security out of the 
purchase-money of lands subject to their mort- 
gage, oi'dercd to be paid by the company. 
Waterford, Bnnyarmn and JAsmore By., In re, 
11 Ir. Eq. E, 321. 

Where two estates, settled upon different trusts, 
were jointly charged with certain incumbrances, 
and such incumbrances were, by arrangement 
betwecnihe two tenants for life, pa id oft' by them 
out of their private moneys in certain pro- 
portions, and part of one of such estates was 
taken by a railway company for the purposes of 
their act, and the purchase-money paid into court : 
— Held, upon petition by the tenant for life of 
the land taken by the company, for payment to 
him out of the fund in court of the amount of the 
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incumbrance paid off by him, and for the im^est- 
ment of the residue of the fund, that the com- 
pany was liable for the costs of the appearance of 
the persons interested in remainder expectant oh 
the life estate of such tenant for life, Furness 
Ihj.^ In re, Fomnei/, In reyH N. B. 287, 

IT poll an application by a tenant for life to 
pay to a mortgagee the amount of compensation 
money which was in court : — Held, that the 
company was not bound to pay the mortgagee’s 
costs of appearing, I/atfield, In re, 32 Beav. 
252.; 

A railway company took lands which stood 
limited to tenant for life, with remainder 
subject to a charge of 20,000Z. to four sisters as 
tenants in common in tail, and paid the purchase- 
money into court under 8 & 9 Viet. c. 18. A 
petition was presented for payment out of court 
to the owner of the charge, in part satisfaction 
thereof ; and upon the petition, the tenants in 
common in tail, and other parties liaTing charges, 
appealed separately: — Held, that the company 
was liable to pay the costs of all parties. 
Hnufc i^Hnroness), In re, 32 L. J., Ch. 432 ; 9 
dar;(X.S.) 4r>l ; 11 W. 11.33:1 

AVhere land is purchased of a party seised in 
fee. by a railway company, and the money paid 
into court, and he dies leaving his real estates 
chained with legacies, upon the usual petition 
fitr iiayment out of court the costs of the legatees 
must Ijc paid by the petitioners. 0,rford and 
Ffa/hi/ Jit/.. JC,e parte, Turner, In re, 2 W. B. 
411*. 

On a petition hy a tenant for life for the 
investment of money p.aid into court by a rail- 
way company, the incumbrancer of the life 
estate being serve<l, is entitled to bis costs of 
appeaiMnce against the company. Smith, In re. 
13 J., T 321; ; inV. E. 218. 

Where mortgagees of a life interest in land 
appeared sefjaralely, on a petition by the 
moitgagur, for the investment of the purchase- 
money which had been paid into court by a 
railway company for the land taken by tliem, 
their co^ts WTve ordered to be paid by the 
inongagur. Thomas. In re, 10 Jur. (N.S.) 307 ; 
In L. f. 127 ; 12 W. B. 546. 

A raiiviay cumjiany took, under its com- 
puhory ])ow'ers, land wbicli w'as .settled in such a 
way that a father and a .son had at that time 
between them the absolute beneficial interest. 
4’he purchase-money, as tixed by arbitration 
having been ])aid into court, on a petition asking 
th.at part of the fund should be applied in paying 
oil a mortgage created after the payment into 
cuurt : — Held, that the petitioners must pay the 
<.*usts of the mortgagee's appearance. Jones' 
Trust Instate, In re. :39 L. J., Ch. 190 ; 18 W. B. 
312. 

After jiaymeiit into court by a company of the 
piircbasc-inoney of land belonging to a tenant 
tbr life and remaindermen, some of the latter 
mortgaged their reversionary interests in the 
fund. l‘"poii the death of the tenant for life, the 
ow'iiers of the fiiml ami their incumbrancers 
jirestmted a petition for payment of the fund out 
of Court : — Held, that the company W'cre not 
liable to ])ay the costs iiicurreil by the mortgagees 
in proving (heir incumbrances, (r. lly.. lie 
parte, (ioutjFs Trusts. In re, 5:3 L. J., Ch. 200 ; 
24 (1i. i). 569 ; 49 L. T. 494 ; 32 IV. B. 147. 

Amount of Mortgagee’s Costs -—Affidavit of 
Service.] — IVliere purchase-money has been paid 
into court under the Lands Clauses Act, 1845, or 


the Artisans’ and Labourers’ Dwellings Improve- 
ment Act, 1875, and a petition is presented for 
payment out either to or wdth the consent of 
incumbrancers, the only costs which the com- 
pany or local authority (as the case may be) can be 
required to pay, in addition to the petitioner’s costs, 
are the sum of 42, sc for the incumbrancers’ costs, 
and a further sum sufficient to cover the costs of 
an affidavit of service of the petition upon the 
incumbrancers. Halstead United ChaHties, In 
re (L. B. 20 Eq. 48), followed. Artlzans'' and 
Lahoiirers' Itioellinqs Act, In re, 14 

Ch. D. 624 ; 43 L. T. 84. 

When a petition is presented simply for the 
investment in land of money paid into court 
under the Lands Clauses Act, and there are mort- 
gages or annuities charged upon the estate, the 
proper course is to serve the mortgagees or 
annuitants w^ith a copy of the petition and 40a*. 
costs, with an intimation that if they appear they 
w'ill be liable to jiay their own costs. Gore- 
Jjangtoiis Settled Estates, In re, 44 L. J., Ch. 
405 ; L. B. 10 Ch. 1328 ; 32 L. T. 785 : 23 W. B. 
842. 

The rule that wdiere incumbrancers are parties 
to a petition for the reinvest merit in land of 
money paid into court under the Lands Clauses 
Act, 40.S'. costs ought to be tendered to such 
parties at the time of service of the petition in 
order to discourage unnecessary appearances, 
applies to the case of payment out of court of 
such moneys to persons entitled subject to incum- 
brances ; but the petitioners will be entitled to 
add to their costs of the petition, in addition to 
the 40a., a sum sufficient to pay the costs of an 
affidavit of service. Halstead United Charities, 
In re, L. E.. 20 Eq. 48. 

Land in settlement having been taken com- 
pulsorily by a public body under the Lands 
Clauses Act, 1845, and the purchase-money paid 
into court, a reversioner mortgaged his rever- 
sionary interest in the fund. After the death of 
the tenant for life a petition W'as presented for 
the payment of the money out of court, and the 
mortgagee wms served : — Held, that the public 
body must jiay the costs of the mortgagee’s 
appearance, those costs being limited to 42a.', and 
that they must also pay the costs of serving the 
mortgagee wdth the petition. Gough's Trusts, 
In re (24 Ch. D. 569), dissented from. Jones' 
Trust Estate, In re (89 L. J., Ch. .190), not 
followed. Ollre's Estate, In re, 59 L. J.. Ch. 
360 J, 44 Ch. D. 316 ; 62 L. T. 626 ; 38 IV. B'. 459. 

Where mortgaged land has been purchased by 
a local authority under the Lands Clauses Act, 
1845, and the purchase-money has been paid into 
court, and a petition to w^hich the mortgagees 
consent, is presented for payment out of the pur- 
chase-money. the amount of the mortgagees’ 
costs to lie paid by the local authority wnil be 
thirty shillings, am I the cost of an affidavit of ser- 
vice of the petition. Halstead United Charities, 
In re (L. B. 20 Eq. 48), and Artlzans' DicelUnqs 
Ad, In re (14 Ch. D. 624), followed, liueh's 
Trusts, In. re, 13 B. 637. 

After Order for Payment of Dividends.] — 

Where an order has been made on a petition pre- 
sented by a, tenant for life for payment out to 
him of dividends of purchase-money of lands 
compulsorily taken, the costs of which have been 
borne by a railway company, and the tenant for 
life subsequently seeks to have the purchase- 
money applied in discharge of incumbrances, the 
court will not order the company to bear the 
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costs of the latter application, except those of 
advertisements, where advertisements were dis- 
pensed with on the prior application. 

mid Wexford i?//., In re, 25 L. R., Ir. 

175. 

xiii. Iledemptlon of Land Tax. 

How* Payable.]^ — Where an act of parliament 
enabled a railway company to purchase lands of 
corporations, tenants for life, &c., and directed 
that the purchase-money should be ayiplied iii-the 
redemption of the land tax upon other parts of 
the property unsold : — Held, that the. costs of an 
application to the court under such an act of 
parliament, to have the purchase-money applied 
in the redemption of the land tax, will be allowed 
■out of the purchase-money, although the act only 
makes an express provision' for sudi costs incases 
where the money is to be laid out in the purchase 
•of lands, to be settled to the like uses. 2Svrtk- 
wleJi, Ex jjarte,! Y. & Coll. 166. 

The cost of investing money, paid in by a rail- 
way company as the price of land taken under 
their act, in redemption of the land tax on other 
parts of the same property : — Held, payable by 
the company, although not mentioned specifically 
in s. 80 of the Lauds Clauses Act. Beddoe^, Ex 
j}arte. 2 Sm. &: G. 466 ; 24 L. J., Ch. 175 ; 8 Eq. E. 
187. 

The costs of the application, of the- purchase- 
money of lands taken by a railway company in 
the redemption of land tax are payable by the 
company. Bethlein ILuyntal, In re, 44 L. J., 
Ch. 406 ; L. E. 19 Eq. 457 ; 28 W. E. 644. 

The application of the purchase-money of land 
taken by a railway com[)any to the redemption 
•of land tax, is a re-investment within s. 80 of 
the Lands Clauses Act, and the costs of it are 
cl.iargeable on the company. L. B. 4* S. O. lit/., 
Ill re, IS Beav. 608. 

A company purchased lands under a private 
.act of parliament, which provided that the com- 
pany should pay the costs of investment of 
'})urchase-money in “lands, tenements, and here- 
ditaments ” : — Held, that the costs of reinvest- 
ment in the redemption of land tax must be paid 
by the company. St. Katharinels Jlosjiifal. In 
■re, 17 Ch. D. 378 ; 44 L. T. 52 ; 29 W. E. 495. 

xiv. Puroliase of other Landa. 

(a) In General. 

Under Special Acts.] — The court will, under 
the words, “reasonable costs, charges and ex- 
penses,” in 2 <& 8 Viet, c. 61, s. 29, award all 
necessary costs incurred b}" parties in obtaining 
payment out of court of the purchase-money of 
lands required for the purposes of the commission, 
•or of having it invested upon trusts similar to 
those to wdiich the lands so required were sub- 
ject. Slut mum Conimiesloners, hi re, FI. & K. 13 ; 
3 Tr. Eq. E. 355. 

The court will not, under the 1 & 2 Viet. c. 56, 
order the poor law commissioners to pay the 
costs relating to the I’epurchase of lands to be 
‘.settled to the same uses as those to which the 
lands sold were subject, 3Iomit.mndford (^Lord'), 
re, T'l, & K. 868. 

See as to costs of reinvestment of money paid 
into coixrt. Lond>on Bridije hn/rroeement Act, In 
re, 11 Jur. 958. 

Whei-e tenants for life obtained an act of parlia- 
ment enabling them to sell to a company, the first 
'.tenant in fact being an infant, the act having 
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directed the purchaser, according to the proposal, 
to bear all the expenses of obtaining the act, and 
of completing the title and conveyance to him, 
and all other'expenses of the vendoiv in conse- 
quence of the sale, or arising in respect thereof : 
—■Held, that he was not liable to the expenses of 
investing the purchase-money in the manner 
prescribed by the act.- London Bridge Aetn, In 
rr, 13 Sim. 180. 

Lands settled to similar Uses.] — An estate 
•stood limited to B. for life, with remainder to his 
first and other sons successively in tail, remainder 
to B. in fee. B. -made his will, devi.sing all his 
real estate in strict settlement. After the date 
of B.’s »dll, a company purchased from him part 
of the estate under the powers of the Lands 
Clauses Act, and paid the purchase-money into 
court. B. died without issue Held, that the 
company must pay the costs of investing the 
|)urchase-inone 5 " in real estate, to be settled to 
the uses of the will. Be Bean roir,In re, 2 De 
G. F. & J. 5; 29 L. J., Ch. 567; 6 Jur. (N.s.) 
593; 2L. T. 364; 8 W. E. 425. 

A railway company took, under its compulsory 
powers, land which whs settled in such a way 
that a father and a son had at that time between 
them the absolute beneficial interest. The pur- 
chase-money as fixed by arbitration having been 
paid into court Held, that the owners were 
entitled to have part of the fund reinvested in 
the purchase of land, to be settled to somewhat 
different uses, at the expense of the company. 
Jonel Trunt Estate, In re, 39 L. J., Ch. 190 ; iS 
W. E. 312. 

Construction where Statute Doubtful.]— When 
land is taken, compulsorily by a public bodyq and 
a question aiises as to costs incurred relating to 
the reinvestment of the purchase-money of such 
land, the purchaser or person in whose favour 
such reinvestment is to be made ought to have 
the benefit of the doubt. Jone.s\^ Settled Edateti, 
In re, 4 Jur. (K.s.) 581 ; 6 W. E. 614. 

After Interim Investment.] — Land, which was 
devit^ed to trustees upon certain trusts, was taken, 
by a company under their compulsory powers, 
and the i)urchase-mone,y paid into court and 
invested in consols. Upon an application by the 
trustees for permission to I’einvest the money in 
the purchase of property to be settled upon the 
trusts of the will : — Held, that the company 
must pay the costs of such reinvestment. Boils 
Edate, Li re, 24 1.. T. 542 ; 19 W. E. 741. 

What Costs included.] — When money paid 
into court under the Lands Glauses Act is sought 
to be reinvested in land upon a contract which 
throws upon the purchaser costs of the purchase 
which in an open contract would be borne by the 
vendor, the costs directed to be paid by the com- 
pany will be limited to those which in an open 
contract would be purchaser’s costs. ChrtsVs 
Hospital, Ex parte, Jj.R. 20 

Costs of a purchaseof land ordinarily borne by 
the vendor, but thrown by special stipulation 
upon the purchaser, were held under the circum- 
stances not to be costs of reinvestment payable 
by promoters according to the Lamis Glauses 
Act, 1845. Temple Clmrcli Lands, In re, 47 L. J., 
Ch. 160 ; 26 W. E. 259. 

The commissioners of sewers for the purposes 
of their act took lands belonging to a charity, and 
provided other lands in substitution : — Held, 
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that the charity was entitled to its costs of the ] 
inrolment, umier the Statuteof Mortmain, of the 
conveyance of the substituted lands, Semble, 
the conveyance would be void unless inrolled. 
Cfirh^fsirosjN-tffl, JEJitr parte, 4 N. B. 14. 

The bishop of London having sold property to 
divers corporate bodies they paid the purchase- 
money into court. The bishop, being desirous of 
reinvesting the money in the purchase of lease- 
hold interests granted out of other lands of the 
see, petitioned for payment of the money out of 
court, praying that the costs of reinvestment, 
and the costs of obtaining the sanction of^the 
commissioners acting under the 14 & 15 Yict. 
c. U)4, might be paid by the several corpomte 
bodies, the purchasers Held, that the costs of 
the reinvestment must be paid by them in eqmil 
shares, and not ratabhqbut the costs of obtaining 
such consent could not be allowed. Loudon 
(Bhhop'), Kr parte. 2 De 0. F. & J. 14 ; 29 L. J., 
Ch. 575 ; (> Jur. (N.S.) (140 ; 8 W. E. 465, 714. 

Baihvay purchase-money being paid into court 
under the Laiuls Clauses Act, charity lands are 
contracted for ns an investment, the usual refer- 
ence is made, an<l a petition under Sir Samuel 
Homilly's Act being necessary, the owner of the 
money agrees with the charity trustees to pay 
tlmse costs, and, on a {jetition to confirm the 
}>in‘chase, asks for such costs against the com- 
panv : — Held, that he was not entitled. Almdcr 
{Inevmhent'), ?J,r parte, yortli Stafordsliire Jit/,, 
In re, 2 Ikp' Bep. :127 ; 2 W. E. 324. 

The costs of settling a new scheme for a volun- 
taiy school, occasioned by the compulsory pur- 
chase of the site of such school by a public body, 
held to he too remote to be “costs incurred in 
consequence of the taking of land,” regard being 
had to the propiuf|uity of board schools, and the 
g(meral circumstances of the neighbourhood, 
whi(.‘h would probably soon have led, in .any case, 
to a i'e(;oiistitution of the charity. St. PavJ'tt 
Stdtool.s\ Jlmhurtf, In re, 52 L. J., Ch. 454 ; 48 
L. T. 412 ; 31 \V.E. 424. 

A |)iirchusc was completed under the poweis 
of an act of parliament wdiich authorised a cor- 
}>orutioii to purchase property compulsorily. The 
vein lot's bi‘ing under disabilities the purchase- 
money of their property was paid into court, 
under the pniivisions of the act whereby the court 
was authorised to (u'der ail the reasonable costs, 
charges, and expenses attending the reinvest- 
nieiit of the purchase-moneys in the purchase of 
lands to be settled to the same uses as the pro- 
perty piinihased, together with the costs, charges, 
and exjjenses r»f obtaining the proper orders, and 
ot the other |.)roceec lings for such purposes, to be 
paid by the corpm'ation. A contract was entered 
into for the investment of part of the fun<l in 
court in the purchase of certain property free 
from incumbrances. The title, oii investigation, 
proved to be subject to numerous incumbrances, 
and the purchasers’ counsel advised that the 
vein lors should procure all the incumbrances to 
be conveyed to the vendors, so as to shorten the 
conveyamje. The draft recon vc^amces, eight in 
number, were submitted to the purchasers’ 
solicitors, an<l settled by their counsel : — Held, 
that the cor])oration couhl not be charged with 
the <‘osts thereby incurred, unless they w’ere 
incurred with the express consent of the corpora- 
tion. Jonru V. Letch, 1 JDe G, & 8ni. 245 : 11 
Jur. 511. 

Freeholds — Leaseholds.] — -When all parties 
interested wei’o sui juris, a railway company w'as 


ordered to pay the costs of investing the purchase- 
money of a leasehold in a freehold estate. Parker,, 
In re, 41 L. J., Oh. 473 ; L. E. 13 Eq. 495 ; 26 
L. T. 12 ; 20 W. R. 289. 

The dean and canons of Manchester presented 
a petition to have moneys which had been paid 
into court by several railway companies and. 
other public bodies for lands taken from them, 
reinvested in the purchase of leasehold interests, 
in other lands, of which they were reversioners 
in feet — Held, that the companies and other 
public bodies must pay the costs of reinvestment ’ 
in the same way as if the purchase had been of 
freeholds. Manchester (.Leati), Me panie, 

L. T. 184. 

Funds not in same Court.]— Whei’e a fund 
standing to an account in one vice-chancellor’s, 
court was required to make up the purchase- 
money for a purchase authorised in a suit in 
another vice-chancellor’s court, the vice- 
chancellor in whose court the fund is standing- 
can authorise payment thereof to the vendor- 
upon his executing the conveyance, but can 
make no order as to payment of any part of the 
costs of the conveyance. Bagot, In re, 14 L. T.. 
159 ; 14 W. R. 471. 

Appearance of Parties.] — A purchaser who has. 
paid into court the price of land taken under the 
powers of a compulsory statute, is not entitled to- 
the costs of appearing upon a petition by the 
vendor to have the money invested. Mxeter 
Corporation, Mx ptarte, 8 Jur. 653. 

By a railway act a company was empowered 
to take lands belonging to a vicarage ; and it was. 
declared that the purchase-money should be paid, 
into court, and that, on a petition by the vicar 
and patron, and with the consent of the ordinary 
of the diocese, it might be laid out in the purchase, 
of other lands. A purchase was made accord- 
ingly : — Held, that the bishop was entitled to- 
be paid by the company, not only the costs of his. 
attendance in the master’s office, but also of his- 
appearances on the petitions to the court for a 
reference and confirmation of the ma.sters. 
report. Creech St. Michael (T7mr), Mx parte,, 
21 L. J., Ch. 677. 

Upon a petition for reinvestment in land of; 
money paid into court under the 8 (k: 9 Viet. c. 18,, 
s. SO, as the purchase-money of lands in strict, 
settlement, the company will not be ordered to 
pay the costs of any person except the petitioner, 
but the costs of other persons who are properly 
served with the petition must come out of the 
fund. Lcgge, In re, 8 W. R. 559. 

On a petition for the reinvestment of the. 
purchase-money of lands taken by a company in 
other lands, the petitioners (the parties entitled 
to the moneys) had served the vendors of the 
property in w'hich it was proposed that the 
reinvestment should be made. These second 
vendors, appearing on the petition, were ordered 
to have their costs as against the petitioners, but 
the petitioners were not to have such costs over 
again against the company. Mylar's Mstate, In 
re, 1 Jur. (N.s.) 975. 

(b) Several Applications. 

No Limit unless Applications Vexatious.] — 

WTierc purchase-money of land taken by a. 
railway company is in court to be invested in 
the j)urchase of other land, the court will allow 
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all costs, charges, and expenses^ according to the 
act, of as many investments as may He necessai'V 
to consume the whole purchase-money. Bomerie, 
Ex farte, Londim and Birminqliani Eil, In re, 
4 Railw. Cas. 229. 

The corporation of the Trinity House were 
empowered by the act 6 & 7 Will. 4, c. 79, to 
purchase lighthouses ; and the act directed that 
all the reasonable costs, charges, and expenses 
of reinvesting the purchase - money should be 
borne by the corporation Held, that in the 
absence of any proof of an attempt to throw 
expenses upon the corporation by an improper 
exercise of the power of reinvestment, that 
there was no limit to the number of separate 
investments, for the costs of which the corpora- 
tion \vere liable. Jones v. Leiou, 2 Macn. & H. 
163 ; 2 H. & Tw. 406 ; 19 L. J., Ch. 539 ; 14 Jur. 
873. And see 8. C\ I De G. & Sm. 245 : 11 Jur. 
511. . 

The costs of a second reinvestment of part of 
2,880Z., the purchase-moneys paid into court by 
a railway company, ordered to be paid by them 
where nothing vexatious appeared in the adoption 
of^ that mode of reinvestment by piecemeal. 
Woolley's Estate^ In re^ 17 Jur. 850 ; 1 W. R. 407, 
465. 

Where purchase-money has been paid into 
court, the court will order the company to pay 
the expenses rightly but not capriciously incurred 
of more than one reinvestment. lirandon v. 
Brarnkm, 2 Dr. <& Sm. 162 ; 32 L. J., Ch. 20 ; 9 
Jur. (N.s.) 11 ; 7 L. T. 499 ; 11 W. R. 53. 

A company having taken land which wns the 
subject of a suit, and paid the money into court, 
the parties obtained an order for reinvesting a 
large portion of the money in land. They after- 
wards applied by petition for a small portion of 
the remaining fund to be invested, and they 
served all the parties to the suit : — Held, that 
the court considering this purchase to be for the 
benefit of the parties, and neither capricious nor 
unnecessary, the railway company must pay the 
costs. Ih. 

The corporation of London was empowered by 
acts for rebuilding London Bridge to purchase 
and pull down property belonging to the Fish- 
mongers’ Company: the purchase-money to be 
invested and applied in purchase of other pro- 
perty upon petition by the Fishmongers’ Com- 
pany, and the reasonable costs of such investments 
to be paid by^the corporation out of the moneys 
to be applied' for the purposes of the acts : — 
Held, that unless the petitioners were shewn to 
be exercising their power of applying for a 
reinvestment vexatiously and unnecessarily, the 
corporation must pay the costs of each separate 
reinvestment, however numerous they might be. 
Flslimonqers' Co.. Ex parte, 7 L. T. 668; 11 
W. R. &l. 

Where the purchase -money amounted to 
125,00UL, the court did not consider six appli- 
cations for investment, still leaving 38,440/. 
uninvested, to be unreasonable. St. Katharme's 
Hospital, Inxe, 17 Ch. D. 378 ; 44 L. T. 52 ; 29 
W. R. 495. 

Benefit of Parties Interested,] — A railway 
company was ordered to pay the costs of a 
second reinvestment in land, the purchase being, 
in the opinion of the court, for the benefit of the 
parties interested. Hereford, Hay, and Brecon 
By., In re, 11 L. T, 335 ; 13 W. R. 134. 

Beet. 80 of the Lands Clauses Act contemplates 
not one application in I'espect of several reinvest- 


ments, but several applications, and where it 
was shewn to be for the benefit of the parties 
the court ordered a company to pay the costs of 
a third reinvestment in a very small purchase. 
St. Bartholv7new' s Hospital, In re, A Drew. 425. 

When the purchase-money of lands taken by 
a railway company is invested in other lands 
sold in a suit in this court, a second petition, 
intituled in the cause, becomes necessary, and 
the company must bear the expense of both 
petitions. Carpmaelf. B7aifiU,lTduY.d>7b. 

A railway company took lands forming part 
of the subject-matter of a suit, and paid the 
money into court under the Lands Glauses Act. 
A large portion of this money was reinvested 
on petition in the usual maimer. The trustees 
proposed to purchase a small property which 
they considered very advantageous for the estfite, 
and petitioned to have the purchase-money, 
amounting to only a small portion of the residue, 
paid out of court, and also that the company 
might bear the costs : — -Held, that the costs must 
be borne by the company, the court considering 
it to be for the benefit of the cestui que trust to 
have the fund invested in more than one purchase. 
Brandon v. Ihurndon, 2 Dr, k Bm. 162 ; 32 L. J., 
Ch. 2t) ; 9 Jur. (N.S.) 11 ; 7 L. T. 499 ; 11 W. R. 53. 

Special Acts.] — A railway company, under 
their act, took part of the glebe of a rectory. 
Part of the purchase-money was invested in 
other land. The rector bought a small additional 
piece of land for 6/., and petitioned that that 
sum might be paid out of the balance of 
20/. 9.V oil. remaining in court, and the remainder 
be paid to him. On making the order, the court 
directed the company to pay the costs of the 
second investment, Louyhton (IlecUrr'), Ex parte, 
5 Railw. Cas. 591 ; 14 Jur. 102. 

Costs of a third reinvestment of purchase- 
money granted to the vendor, the entire purchase- 
money being very large. St. Katharme's Bock 
Co., In re, 8 Jur. 456. 

Where the purchase-money of lamls taken by 
the London and Birmingham Railway Company 
has been paid into court, pursuant to 3 & 4 
Will. 4, c. 36, s. 39, the court will give the parties 
entitled thereto the costs of two reinvestments 
.of the money in land made pursuant to s. 42 of 
the above-mentioned act. Boxmoor Lands, 
Ex parte. Birmingham liy,. In re, 3 Railw. Cas. 
513 ; 8 Jur. 307. 

Where, by a railway act, a power was reserved 
to the court to order the reasonable expenses of 
reinvesting a sum of mone}'' in the bank, the 
produce of land purchased by the company, to 
be paid by the company, the court will order the 
costs of two applications for reinvestments of 
parts of the same sum to be paid by the com- 
pany. Bemblc, the costs of any further applica- 
tion must be borne by the parties applying. 
Bton College, Ex parte, London and Blrminyhani 
By., In re, 3 Railw. Gas. 271 ; 6 Jur. 9U8. 

(c) Attempted Purchavses. 

Payable by Company.] — Costs of all parties of 
an abortive bona fide attempt by trustees to 
reinvest part of the moneys, to be paid by the 
company. Woolle7fs Estate, In re, 17 Jur. 850 ; 

1 W. R. 407, 465. 

The costs of an abortive attempt to reinvest 
in land money the proihicc of sale to a railway 
company, are not costs which, under s. 80 of the 
Lands Clauses Act ought to be pakl by the coin- 
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Daily Copley, Esi parte. 4 Jur. (K.S.) 297. See an advantageous purchase beyond the amount of 
infra. * money in court, and will direct the extra 

Where there had been, under an order in 1839, costs to be paid out^of the money in court, 
an abortive attempt bv a tenant for life to Nawto/i, Ex 2 )arte, iY. Ik, Ooll. 61S. 
reinvest money which had been paid into court A railway company purchased settled lands, 
f or land taken by a railway company, the court and paid the money into court. Lauds were pur- 
ordered the rnaster to tax and certify the costs chased with this sum, and with a sum provided 
of the tenant for life incidental to the order of by the tenant for life of the land sold. The 
1^39, according* to the railway companv’s act. court directed that the costs of the company 
JC Dojfuld, hrre, London awl BlaekwaU By., should not be increased by reason of the price 
In re. 6 Jur. (N.s.) 865 ; 2 L. T. 168. given for the purchased land being greater than 

Where a railway company purchased land, and the sinn in court. Bra n mein's Esta te, In re, U 
paiil the ]airchase-monev"into court, and con- Jur. 236. 

tracts for the purchase of ‘land were subsequently A. purchased Green-acre for 1,000k in lieu of 

entered into by the beneficiaries, for the purpose Black-acre, which a railway company had taken 
of investment" which were afterwards rescinded, from him, and for which they had paid 644k into 
though the master reported that the purchases court. The company were ordered to pay A. the 
wercr proper and the title good, the railway com- same costs as he would have been entitled to 
panv was ordered to pay all the costs of the under s. 80 of the Lands Clauses Act, if Green- 
])roceedinus relating to the abortive attempts to acre had cost 644k only. Ilodye, Ex parte, 
invest tlie purchase-money, of a disentailing Sheffield and IJncolnsUre By., In re, 16 Sim. ’ 
deed, and of the petition. Vaudrey, Ex parte, 159 ; 12 Jur. 239. 

Xorfh SfaJiordsJtire By., In re, 3 Giff. 224 ; Lands being taken from a corporation by a 
30 L. J., Ch. 885; 7 Jur. (N.s.) 753; 4 L. T. railway company, the company paid the price 
7;-D5, into court. The corporation asked that the 

A\liere lands have been taken by a railway amount, with other moneys to be supplied by 
coiiipany, and tlie i>rice paid into court, and the them, might be laid out in a specified purpose : — 
court has afterwards sanctioned the investment Held, that the order should direct the payment 
of the fimd in a particular purchase, but the of costs according to the Lands Clauses Act ; and 
|)urchase has not been completed, owing to a that it should provide that the corporation should 
ilefect in the vendors title : yet the company is })ay all extra costs by reason of the extra amount 
bound to |>ay the costs of this attempted pur- to be invested. King's College, Camlridge, Ex 
<,*baise, as incident to the reinvestment of the parte, 5 De G. & Srn. 621. 

fund. Ilohfimll (Beetor'), Ex parte, Wlsheaeh, Where settled lands had been taken by a rail- 
St. Ires, and Cambridge By., In re, 2 J)r. & Sm. way company for the purpose of their under- 
4r»3 ; 35 L. J,. Ch. 28; 11 Jur. (N.s.) 579; 12 taking, and the purchase-money paid into court, 
,L, T. 72() ; 13 W. H. 960, the court, upon an application to invest that vsum 

Wlu'n the court had approved of a proposed together with a sum provided by the tenant fot 
purcba>o for the reinvestment of a fund repre- life, ordered that the costs of the company should 
sciiting land taken by a railway company which not be increased by reason of the price given for 
proved aijortive. the title being defective : — Held, the purchased land being greater than that paid 
that The euinpnny must bear the costs of such into court. Lovelmnd, In re, 30 L. J., Ch. 94 ; 9 
profiosed purchase. Carneifs Trusts, In re, 26 W. R. 12. 

L. T. 3()8 ; 20 W. R. 407. Where money has been paid into court under 

the Lands Clauses Act, and is afterwards invested, 
ITon-approval by Court.]— A petition for the together with a larger sum of money, in the pur- 
invesimcnt of money paid into court by a com- chase of land held under one title, the company 
pany was made by ‘the tenant for life," but the all costs except the extra stamp duty 

investment was not aj>proved of by the court, mi the surplus money. Carlisle Corporation, Ex 
The com[;)any received their costs out of the parte, 1 W. R. 103. 
fuiul. Ko order was made as to the petitioner’s 

costs. Hardy's Edate. In re, IS Jur. 370. Apportionment — Funds arising from different 


costs. Ifardy's Edate, In re, IS Jur. 370. Apportionment — Funds arising from different 

Sources.] — Two conditional contracts had been 
entered into by a curate for the purchase of lands 
(d) Purchases beyond Money in Court. reinvestment of two sums in court, one 

being a Slim of 539k consols, and the other a sum 
Company’s Liability not increased.] — The of 4,414k consols. The former sum represented 
-devisees in trust, under the will of J. 8. R., moneys which had been paid into court by a rail- 
jti’esi'Uted a }>etition to the courL praying that a way company in respect of glebe land belonging 
sum of money paid in by a railway company, to the curacy taken by the company under their 
together with another .sum held by them for a statutory powers ; the latter sum represented 
like pin ptHC, might be invested in the purchase inone.ys that had arisen from the granting of 
<»t ceitain r loses of land of the value of the leases of the land belonging to the curacy under 
amount of tlie t\No sums, and also praying taxa- the provisions of a private "act. The cumte pre- 
tmii and paiment bv the company to the peti- sented a petition for the approval of the contracts 
tiuneis nl the costs, charges and expenses by the court: — Held,that the railway company’s 
attending the puKhase: — -Held, that, under the fund should be applied to one only of the two 
act ^ ot pailiament, the petitioners were not contracts, and that the company ought to pay 
entitled to aiu siith costs, charges and expenses. (I) half the costs of the }>etition, such costs not 
nor to the f*ONts of tlie application, Tetley, E.v to exceed the costs of a summons adjourned to 
of England By., In re, 4 the judge in chambers ; (2) a ratable proportion 


f^CC yxeat^^ A orth of England By., In re, 4 the judge in chambers ; (2) a ratable proportion 
’ " valorem stamp on the conveyance ; and 

\\ htM’e money is in court under a railway act (8) one fourth part of the other costs of rein vest- 
previous to being^ laid out in lands to be settkifl ment under both the contracts. Bildon iPer- 
to the like uses,” the court will lend its aid to petual Curate), Ex parte, 37 W. B. 460. 


LANDS CLAUSES ACT— Pw'chase of Lands, 


(e) Copyholds. 

Enfranchisement.]— There being two sets of 
trustees, one of freeholds and the other of copy- 
holds, settled to the same trusts, the freeholds 
were sold to a company under the Lands Clauses 
Act Held, that the proceeds of that sale might 
be invested in procuring the enfranchisement of 
the copyholds. Costs of both sets of trustees 
ordered to be paid by the company. Cheshimt 
CoUege, In re, 1 Jur. (N.s.) 995; 3 W. IL 
638. 

Upon a petition that money paid into court by 
a railway company upon the purchase of land 
might be applied for the purpose of enfranchising 
other property belonging to the vendor Held, 
that under the Lands Clauses Act, an enfran- 
chisement of copyholds was equivalent to rein- 
vestment in other lands, and the court had power 
to direct such an application of the money, and 
the company must pay the costs incurred there- 
by. Diivon V. Jackson, 25 L. J., Gh. 588 ; 4 
W. R. 450. 

The guardians and overseers of a parish pur- 
chased copyhold lands in settlement, and also the 
lord’s interest, under 5 & 6 Will. 4, c. 69, and 
paid the money into court. On a petition by the 
tenant for life for investment and payment of 
the dividends to him : — Held, that the guardians 
were liable to })ay the costs of the purchase, and 
also of the enfranchisement. Wilstni, In re. 8 
L. T. 413 ; 11 W. R. 712. 

Eine on Admission.]— A railway company 
having taken copyholds, and paid the purchase- 
money into court, an order was made for rein- 
vestment of the money upon other copyhokis. 
and for payment by the company of the costs, 
charges, and expenses incurred of, or relating to, 
the purchase and the costs of the conveyances, 
and of the application for reinvestment and 
consequent thereon : — Held, that the company 
was not liable to pa}^ the fine upon the admis- 
sion to the copyholds. Saivston (Vicm^, 
parte. Eastern Counties II/., In re. 27 L. J., Ch. 
755 ; 4 Jur. (N.S.) 473 ; 6 W. R. 492. 


(f) Leaseholds. 

The dean and canons of Manchester presented 
a, petition to have moneys which had been paid 
into court by several railway companies and 
other public bodies for lands taken from them 
reinvested in the purchase of leasehold interests 
in other lands, of which they were reversioners 
in fee Held, that the companies and other 
public bodies must pay the costs of reinvestment 
in the same way as if the purchase had been of 
freeholds. Ma7iehester (Eeari), E,v pai'te, 28 
L. T.184. 

When all parties interested were sui juris, a 
railway company was ordered to pay the costs of 
investing the purchase-money of a leasehold in, a 
freehold estate. Parker., In re, 41 L. J., Ch. 
473 ; L. E. 13 Eq. 495 ; 26 L. T. 12 ; 20 W. R. 
289. 

(g) In Case of Lunatics. 

Where land belonging to a lunatic is taken, the 
next of kin of the lunatic have a right to attend 
tlie sale, and will have ‘ their costs of appearing 
upon a petition for investment of the purchase- 
money. Briscoe, In re, 2 He G. & J. 249 * 10 
Jur. (K.S.) 859 ; 4 N. R. 311. 


(h) Trustees and Remaindermen. 

Costs of trustees who had been served, and 
appeared on a petition by a tenant for life for 
investments of railway purchase-moneys allowed 
against the company. Clevclanils iDulte) Rartc 
Estates, In re, 1 Dr. & Sm. 46; 2 L. T. 78 ; 8 
W. R. 336. 

Where a fund is standing to the credit of a 
cause, as well as in the matter of the act, a 
petition by a tenant for life for reinvestment in 
land of money paid into court under 8 9 Viet, 

c. 18, must be served upon ail persons interested 
in the money, or the trustees, if any, who 
represent them ; and the company must pay 
their costs. Bradshaw y. Fane, I K. R. 159 ; 9 
Jur. (N.S.) 166. 

Costs of remaindermen and trustees, whov 
appeared as respondents, upon a petition pre- 
sented under the 8 & 9 Viet. c. 18, s. SO, and. 
in a suit for reinvestment in land, disallowed. 
Wilson V. Foster, Lancashire and TorksJiire liy 
In re, 26 Beav, 398 ; 28 -L. J., Gh, 410 ; 5 eJur. 
(N.S.) 113 ; 7 W. R. 172. 

Where the purchase-money of settled estates, 
which were the subject of a private act, requiring 
the sanction of the court to a reinvestment in 
land, bad been paid into court by a railway 
company, a petition was presented by the tenant 
for life for reinvestment in land, "and served 
upon the trustees and remainderman, according 
to the provisions of the private act : — Held, that 
the company was not bound to pay the costs of 
the trustees and remainderman. Bowes, In re, 33 
L. J., Ch. 711 ; 10 Jur. (N.S.) 817 ; 10 L. T. 598 
12 W. R. 929. 

(i) Inquiry as to Title. 

Whether payable by Company.]— The court 
will, on the construction of the general clauses* 
in railway acts, fix the I'aiiway company with 
the costs of the master’s report as to the title of 
the lands to be settled to the like ixses. Marsh, 
Ex /pa rte, Eastern Counties Eg., In re, 5 Jur. 502. 

Purchase-money had been paid into court by 
a railway company in the usual manner, under 
the Lands Clauses Act ; and the parties interested 
in the money wishing to purchase another piece 
of land, a reference had been made to the master- 
as to whether it would he a proper purchase. 
The master had refused to certify that it was so,, 
but it did not appear on what ground. On 
application for payment of the money out of court, 
the costs of the former application and reference 
were ordered to come out of the fund. Stevens, 
Ex parte, 1 5 J ur. 243. 

Under the construction of s. 69 of the Lands* 
Clauses Act, a purchase made and completed 
previously to a reference to the master, will not, 
although it be afterwards approved, be a pureliase 
within the meaning of the act, so as to entitle 
the petitioner to his costs. Bonrerie, Ex parte, 
5 Railw, Cas. 431. 

Under the act for facilitating the conveyance 
of workhouses (5 k 6 Will, 4, c, 69), which 
enables the poor-law guardians to purchase, hut 
not compulsorily, lands of persons iintler disa- 
bility, and empowers the court to order the 
expenses attending the |)urchase, payment into 
court, or application for reinvestment, to be 
paid by the poor-law guardians, but makes no 
further provision for payment of the expenses of 
the investigation of title on a reinvestment : — 
Held, that such expenses are, on the interpreta- 
tion of the whole- act, payable by the poor-law 
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cianlians. BijrarCs SMe,mnt, I«, re, G. balance;-Held, that the costs 

£- (•;. fiqi ' the four companies equally. Merton College.^ In, 

" Lands which were settled to uses were pur- re, 1 De G. J & S. 361 ; 10 Jur. (N.s.) 222 ; 10 

chased by a corpomtion, in pursuance of an act L. T. 8 ; 12 v\ . K. oOrf. _ -i 4.. i 

of parliament, and the purchase-money was paid The trustees of two chanties, being identical, 
into court. Prior to an application to the court purchased one estate on behalf of the two 

for reinvestment of the purchase-money in other charities out of two sums of money paid into 

lands, the tenant for life laid the abstract court by two distinct Railway companies for 
relating to the lands proposed to be purchased parts of the chanty lands taken separately by 
before his private conveyancer, who approved of them. The proceedings to complete and appor- 
f he title. An application was then made by the tioii the estate were consolidated. Held, that 

tenant for life for the reinvestment of the the costs of the joint proceedings were payable 


vc^^aiicer of the tenant for life, the title was also ‘ Lands were taken by three separate companies 
approved by the conveyancing counsel of the from the same owner ; after which one of tbe 
court. The master, on taxation, disallowed the companies leased its line for J9 j years . Held, 


borne bv the corporation, but that some allowance re, 33 Beav. 2f>3. " 

oiu'dit to be made by the corporation in respect When parts of an estate are taken by several 
thereof. Jones. In re. 27 L. J., Ch. 706 ; 4 Jur. railway companies, and the united compensation 


fN s ) 887 ■ 6 W. B. 762. moneys are invested in one purchase, the 

■ * ‘ ordinary costs of reinvestment are to be borne 

1 n • by them equally, and not in the proportions of 

(j) here beveral Companies. respective compensation moneys so rein- 

PayaMe in Equal Shares.] — The bishop of vested. Lonsdale (Lari'), Eir parte, 32 Beav. 397, 
London having sold property to divers corporate Two railway companies took college lands 
bo< lies they paid the purchase-money into court, and paid the purchase-money into court. On 
The bishop being desirous of reinvesting the petition to invest the whole of one sum and part 
money in the purchase of leasehold interests of the other in a leasehold brickfield, with 977 
granted out of other lands of the see, petitioned years to run, adjoining a college living, and 
for paynifuiT of the money out of court, praying thereby to avoid the nuisance : order made, and 
that tiie <K)sts of reinvestment, might be paid by for payment of the costs equally by both com- 
tiie several corporate bodies, the purchasers : — panics. Trlnitg College, Cambridge, Ex parte, 
Hehl, that the costs of the reinvestment must 18 L. T. 849. 
be paid bv them in equal shares, and not ratably. 

Inaahm (EiJtop), Ex parte, 2 De G. F. & J. 14 ; Great Inequality in Amounts.] — The rule that 
29 L. J., Ch. o7r» ; 6 Jur. (N.s.) 640 ; 2 L. T. the costs of a reinvestment in land of funds 

: 8 W. 11. 465. paid into court under the Lands Clauses Act by 

Costs of reinvestment in land of compensation different bodies as the compensation money for 
nmiiey paid in by two or more railway com- land taken are to be borne equally by the 
panic's tlo not follow the rule which directs the different bodies, does not apply when there is a 
companies to ).)ear the costs of the petition great inequality in the amounts of the different 
e^pially. but will be apportioned according to the funds, but the costs will in that case be appor- 
eircumstauces of the particular case. Christ- tionecl ratably between the different bodies, 
ehuech.ExjmrteJ^ W. H. 474. See preceding ease. St Bartholomew's Hospital, Ex parte, L. E. 20 
On a petition for the reinvestment in land of Eq. 369 ; 82 L. T. 652. 
a Mini made up of four several amounts, varying A reinvestment was made in land of several 
from 490/. consols to 1,797/. consols paid into funds in court representing compensation for 
court to the credit of the petitioners by four lands compulsorily taken by different public 
Si'veral respondents f<.)r the purchase-moneys of bodies. There was great inequality in the 
lam Is taken under statutory powers, the costs of amounts of the funds reinvested: — Held, that 
the reinvestment were ordered to be borne by the scale of charge under the general order made 
t he respondents equally. Christ's Hospital, Ex by virtue of the Solicitor’s Bemuneration Act, 
parte, 27 W. B. 458. ^ ^ 1881, the ad valorem stamp on the conveyance, 

The rule laid down in London (Bishop), Ex and the surveyor’s fees (if anj’-) ought to be 
(2 De G. F. A J. 14), that the costs of the borne, not equally, but ratably according to 
rcunvestnient of moneys paid into court by the amounts contributed to the purchase-money 
Ncveral companies for land taken by them under by the several bodies who took the lands under 
the Lauds Clauses Act, ought to be borne by the their statutory powers. St. BaxtholomeiJ s 
tauupanies in equal shares, except the costs of the Hospital, Ex parte (L. B. 20 Eq. 369), followed ; 
ad valorc'Ui stam}> on the conveyance, is to be London (Bishop), Ex parte (2 De G. F. & J. 14), 


iHuir (list inct railway companies took portions I On a petition for reinvestment of several 
of the lands of a eolh^ge, and paid the money * nnetpial sums of money paid into court under 
into court, A portion of one fund had already j the Lands Clauses Act, by a variety of different 
bemi reinvested, lejiving a balance in court, and bodies, the mere ineciuality of such sums, how- 
a ptitition was prcHcnted for reinvesting the ever great, is not a ground for departing from 
thr(*e other fumis and a part only of such the I'ule as to the apportionment of costs laid 
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<lowix in Lmidon Ex parte (^2 Be G. F. 

& J. 14) ; nor yet that only a portion of the fund 
paid in by any particular company is proposed 
to be taken for investment. Chrufs HoapHal. 
Ex parte, 2 Hem. k M. 166. 

Oppression and Injury.]— Bemble, .that this 
rule will be departed from, in cases of oppression 
for instance, where a particular company has 
been brought frequently before the court for the 
investment of small instalments. Ih. 

The rule in the London {Bishop), Ex 2 wrte 
(2 Be G. F. & J. 14), as to the payment in equal 
shares by several railway companies of the costs 
of a petition for a single investment in land of 
several sums of money paid in by them respec- 
tively, will be observed in all cases, except where 
it is shewn that the application is made in a 
form intentionally to injure a particular railway 
company. 3Ie7‘to7i College, In re, 33 Beav. 257 ; 
11 W. E. 237. See 8. C., on appeal, supra. 

When Companies Amalgamated.] — Where one 
petition is presented for the reinvestment of 
money paid into coui’t by several railway com- 
panies, the costs of the reinvestment other than 
the ad valorem duty must be paid by the several 
companies equally ; but where the money to be 
invested has been paid in by several companies, 
some of which have subsequently amalgamated, 
the amalgamated company must bear the costs in 
proportion to the number of companies which it 
represents. Maryport and Carlisle Bp., In re, 
1 N. E. 506 ; 32 L. J., Ch. 811 ; 9 Jur. (if.s.) 
1217 ; 11 W. E. 410. 

Portions of land belonging to a corporation 
were taken by four different companies, the 
undertakings of three of which afterwards 
became united : — Held, that the costs of a joint 
permanent investment of the purchase- moneys 
must be borne in halves by the subsisting com- 
panies. Corpus ChrisU College, Oxford, Ex 
X)aHe, 41 L. J., Ch. 170 ; L. E. iS Eq. 334. 

Portions of an estate were taken by three 
companies, two of which afterwards mergmd into 
one company : — Held, that the amalgamated 
companies must bear two-thirds of the costs 
of a joint reinvestment. Lonsdale {Earl), Ex 
parte, 32 Beav. 397. 

Crown taking Land.] — ^^\Biere it was sought to 
reinvest a fund in court, a portion of which had 
been paid in as purchase-money of lands taken 
by the Crown, and two remaining portions on 
account of lands taken by two railway com- 
panies : — Held, that the costs, which were to be 
borne equally by the companies, should not be 
increased by reason of the fund exceeding the 
amounts paid into court by the companies. 
Att.-Qen. v. Bxohestcr Corporation. 16 L. T. 408 ; 
15 W. E. 777. 

Surveyor’s Fee.] — On a petition for reinvest- 
ment in land of moneys paid in by several 
companies and public bodies, the surveyor’s fee 
was ordeied to be borne by the several companies 
and public bodies ratably, according to the 
amount of the funds invested by them. Ixmdon 
thtporation, Ex tnirte, 37 L. J., Ch. 375 ; L. R. 
5 Eq. 418 ; 17 L. T. 489 ; 16 W. E. 355. Bee 
Bishopsgate Foundation, In re, supra. 

Number of Petitions or Motions.] — Two por- 
tions of a settled estate had been taken under 
the Lands Clauses Act by different corporations, 
and the purchase-money had been paid into 


court and dealt with by different branches of the 
court. It being desired to inves^t the two funds 
together in the purchase of land, two petitions 
were presented. The court allowed the costs of 
one only as costs under the act. Gore Lamgton, 
In re, 44 L. J., Oh. 405; L. E. 10 Ch. 328; 32 
L. T. 785 : 23 W. E. 842. 

Three distinct parts of an estate, belonging to 
the same person as tenant for life, were talien by 
three several railway companies, under their 
compulsory powers. The purchase-money pay- 
able by each company was paid into court, and 
petitions being presented for investment, one of 
these became attached to the Bolls and the other 
two to the vice-chancellor’s court. Two of the 
companies were afterwards amalgamated. Three 
motions for payment in discharge of an incum- 
brance vrere served on behalf of the tenant for 
life in the three matters, aad the matter attached 
to the Eolls Court having been transferred to the 
vice-chancellor’s : — Held, that only the costs of 
two motions should be allowed to be borne by 
the subsisting companies moietively. Mkllaiid 
Great' Western By., In re, 9 L. R., ir. 16. 

XV. Buildings or lThrA‘.s\ 

Alterations.] — The costs of obtaining orders 
for the investment of purchase-money, paid by a 
railway company, in alterations of almshouses, 
not to be borne by the company. Buckhigluim’- 
shire By., In re, 14 Jur. 1065. 

New Erections.]-— The act of parliament which 
regulated the taking and using of land by the 
Great Western Railway company empowered 
them to purchase the vicarage-house of iSverton, 
and authorised the purchase of other land, and 
the building a new vicarage-house with the pur- 
chase or compensation money, but did not pro- 
vide for the costs, charges and expenses of obtain- 
ing the compensation money out of court to 
defray the expenses of the building ; the express 
words of the act only declaring the liability of 
the company to pay such costs where the com- 
pensation money is taken out of court to invest 
in the purchase of land : — Held, that the com- 
pany were not liable for the costs, charges and 
expenses attendant upon obtaining the compen- 
sation money out of court for the purpose of 
building the new vicarage. Madon, Ex parte, 
G. W. By., In re, 4 Eailw. Gas. 49 ; 9 Jur. 74. 

Under *s. 69 of 8 & 9 Viet. c. 18, farm buildings 
which are rendered useless by a line of railway 
running through a farm, and se})arating the 
buildings from the arable portion of the farm 
Held, that the costs of an application to the 
court for the reinvestment of railway purchase- 
moneys, in the substitution of new farm buildings 
for old buildings, do not come within s. 80, and 
are therefore not payable by the company, but 
: the court will not order the costs of the company’s 
I appearance to be paid by the petitioners. Ilil- 
ward, Ex parte, Oxford, Worcester and iVolcer- 
hampton Bp., In re, 27 Beav. 571 ; 29 L. J., Ch. 
245 ; 6 Jur. (N.s.) 478 ; 1 L. T. 153. 

Under s. 69 of 8 & 9 Viet. c. 18, the court may 
order the purchase-money of lands to be invested 
in building, and, as a necessary consequence, the 
costs of the application may be paid by the com- 
pany. Wkltfeld {Incumlienf), Ex parte, 1 John. 
.S: H. 610 ; 30 L. J., Gh. 816 ; 7 Jur. (N.S.) 909 ; 
5 L. T. 343 ; 9 W. R. 764. 

A petition was presented for payment out of 
court of 514Z., which had been paid in by the 


m 
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resi joiulcnts, in respect of certain land taken by Constmction of Private Acts.] Where part of 
them from the .petitioners. The petitioners tlie pmchase«money remained m court to await 
proposed to expend 1,C00^. in rebuilding the the deeision^ of contested claims, the Eastern 
north iioTch of the parish church : — Held, that Counties Eailway Company were, under s. 48 of 
the “>14/. might be paid out upon the prodaction -their act, held liable to pay the costs of the 
of the chief clerk’s certificate that at least that application^ of the peison li^itly entitled to have 
Slim had been expended in rebuilding the porch, the monev paid to him. 
the respondents to pay the costs of the petition EaMeoii Counties icy., In reCo Ivailw. Gas, 117. 
and conseciuent thereon. St, Alpliege (^Parsoii), Upon the construction of a railway act, the 
In re 55 L. T. SI 4. court declined to make any order as to the costs 

Fetitioii to have piircbase-money which had of an application by vendors to have payment 
been paid into court by a railway company paid out of court of part of the purchase-money and 
out and applied in rebuilding houses Held, investment of ^the remainder. Molyneux, E.r 
that the company must pay the costs of the jiartc^ 2 Coll. 273 ; 9- Jur. 786-. 
petition. Canterlmry {Deari), Ex parte, Kent The costs of an application for the transfer out 
Coast Ihf,, In re, 7 ll T, 240 ; 10 W. R. 505. of court of a sum of stock, the produce of land 

A company which had paid into court the taken by a railway company, under the powers 
purchase-money of lands of a charitv taken by of their act, from a party underdisability:— 
them under the Lands Clauses Act, was ordered Held, upon the coiistruction of the act, to be 
to ]>ay the costs of a petition to have the money payable by the company.^ 3Iaxshall, Ex parte^ 
paid out towards the erection of certain works Q. IF. i2y., In re, 1 Ph. 560 ; 4 Railw. Cas. 58. 
undertaken bvthe petitioners, under the sanction Where compensation had been paid into court , 
of the court,*' for the purpose of improving the by the Bristol and Exeter Railway Company 
supply of water to a town. Latliropp, In re, 35 Held, on the construction of their act, that the 
Bciiv. 207 ; L. R. 1 Eq. 467 ; 13 L. T. 784 ; 14 costs of obtaining payment of the money out of 
AV. ll. 326. court were not to be borne b}^ the company, 

T Bristol and Exeter By., In re, 11 Jur. 686. 

nt X2 1 frr. ... . . . . _ . . 


Temporary Erections.]— -1 he procuring and Under the 5 &; 6 Viet. c. 62, the commissioners 


fitting up of houses for the temporary accom- ’^'oods and forests are bound to pay the costs 

modal ion of the patients of a hospital, whose preference to ascertain the rights of parties to- 
origiiial Iniildings have been tmetin by a rail- purchase-money of premises purchased under 


way company, umler the Lands Clauses Act, is a 
]a'oper j-ei a vestment within ss. 69 and 80. A 
company was accordingly ordereil to pay the 
costs of a petition presented by the trustees of an 
bosi'iital t(.> obtain iiayment out of court of part 


the act, as expenses incidental to the purchase. 
Woods and Forests Coinmiss'ioiwrs, In re, 7 Ir. 
Eq, R. 487. 

The court will, under the words ‘‘reasonable 


Architects’ and Surveyors’ Eees.]— The costs, 


purchase-money of lands required for the pur- 
poses of the commission, or of having it invested 


(diiirses and expenses of an investment of a fund trusts similar to those to which the lands 

naid' irito court by a public authority, under the so required were subject. Shannon Cornmissloners, 

L .. » 7.^ IV IT 1 O . O T,, XT'.-. T) OS'S 


Lands Clauses Act, 1845, in the erection of new In re, FI. & K. 13 ; 3 Ir. Eq. R. 355, 



buildiiiL^s, and of obtaining the order, and the The costs of payment out of court of money 
costs, ciiarges and expenses, includimr the archi- paid in, under s, 67 of the statute 4 Geo. 4, c. 64 
tect’s feesr properly incurred in or about or in (Gaol Act), being the purchase-money of lands 
relation to tlie contract for the execution of the taken by justices of the peace, under ss. 45 and 
works were ordered to be paid bv the public 46 of the same act, were ordered to be paid by the 
authoritv. Arden, In rc, 70 L. T. 506— C. A. corporation of a borough, who, under the Municipal 

AVhere the purchase-moneys in court of lands Corporation Act , represented the justices by whom 
compulsorily taken are authorised to be paid out the lands were taken. Coventry JJ,, In re, 19 
and a]qdied in defraying the expenses of erecting Beav. 158 : 24 L. J., Ch, 586 ; 3 W. R. 141. 
buildings, and it is ordered that the costs of such The purchase-money of lands taken compul- 
investmerit, pursuant to s. 80 of the Lands sorily by the commissioners of woods and forests, 
Clauses Act, 1845 (including therein all reason- under the 1 Viet. c. 7, was paid into the Court of 
able charges and expenses incidental to the Exchequer, and an order was made for its invest- 
iijTestment), shall be borne by the parties by ment at the cost of the commissioners. The 
whom the lands were taken, the fees payable to stock was afterwards transferred into the Court 
the ar(‘hitect atid surveyor for planning and of Chancery, under the 5 Ahct. c. 7. Upon a 
Miperinteriding such buildings will come within petition for a transfer of the stock by the parties 
the term ••expenses of buUdiiig,” and are not who would have been entitled to the real estate : 
eost^, fiharges and expenses f)f and incidental to | — Held, that the costs of the petition and transfer 
the in vestment. Euteltevx‘ Co,, In re, 53 L. T. 491. must be borne by the commissioners, Bobertson, 

In re, 23 Beav. 433 ; 26 L. J., Ch. 349 ; 3 Jur. 
xvi. Payment out to Persons absolutely entitled. 784. 

. . V y , The commissioners of works and public build- 

ixcnerai, under the powers of 3 &: 4 Viet. 

Jurisdiction.] — The court has no jurisdiction, c. 87, s. 49, and paid the money into court : — 
except by express enactment, to make a company Held, that they must pay the costs of payment 
pay the t'osts of a petition fur }>ayment out to out again, allh()ugh the act in terms directed the 


becoming absolutely entitle<l of moneys payment of costs where the money was to be 
paid into the Court of Chancery, or the Court of applied in the purchase of other lands, tenements 


paid into the Court of Chancery, or the Court of I applied in the purchase of other lands, tenements 
ExelH.‘(pier, ill respect of lands taken by the com- or hereditaments. Edmeade, In re, 6 Jur. (n.s.) 
pany from owners under disability. Eeelesias- 986 ; 8 AV. R. 327. 


Heat Commismmers, Ex parte, 6 K. R. 483. 


The commissioners of woods and forests took 




LANDS CLAUSES Purchase of Lands, 


possevssion of property under two special acts of 
parliament, and paid the money into court. By 
the first of these acts, passed before the Lands 
Clauses Act, the commissioners were to be liable 
to the costs of reinvestment of the purchase- 
money in other lands. By the second act, passed 
subsequently to the Lands Clauses Act, the 
powers and provisions of the former special act 
were extended to this. Upon a petition for pay- 
ment of the money out of court to the parties 
interested Held, that the incorporation of the 
Lands Clauses Act was excluded, so that the 
commissioners were not liable to pay the costs of 
the petition, although such costs would have 
been payable under the Lands Clauses Act. 
Cherry's Settled JSstates, hi re, 4 Be G. F. &; J. 
333 ; 31 L. J., Ch. 351 ; 8 Jur. (N.s.) 446 ; 6 L. T. 
31 ; 10 W. R. 305. See noio eases ante. col. 1424. 

In a transferred Exchequer case, the court was 
only authorised by the act to order the costs of 
reinvestment of the purchase-money of lands 
compulsorily taken by a corporation. Parties 
having become absolutely entitled, applied for 
payment to them out of court of the money, 
instead of reinvesting it Held, that the cor- 
poration must pay the costs. Tiverton Marhet 
Aot, In re, 26 Beav. 239. 

AVhere a railway act authorises the payment 
out of court of purchase-money for the purpose 
of investment in land, and directs the company 
to pay the costs of the application for that 
purpose, but makes no mention of the payment 
of money to the persons entitled to it, the court 
has jurisdiction to order payment to the persons 
entitled, but not to order the company to pay 
the costs of the application. Ilusgrave, In re. 
6 Jur. (N.s.) 797. 

Where purchase-money had been paid into 
court by a railway company, and invested in 
stock Held, on the construction of the com- 
pany’s act, that the court had no power to order 
the company to pay the costs of obtaining a 
transfer to the person absolutely entitled, nol- 
withstanding they might have been ordered 
under the act to pay much larger costs had the 
petition prayed a reinvestment"’ in land. Laud, 
In re, 4 Kay & J. 81. 

Lhe like decision upon a similar act (as in 
Lanid, In re, 4 Kay & J. 81), in a matter trans- 
ferred from the Exchequer notwithstanding. 
Mouseley, In re, 4 Kay & J. 86, n. 

Purchase-money had been paid into the Court 
of Chancery in 1835, under an act which pro- 
vided, that it should “ be lawful for the court to 
order the expenses of all purchases made with 
the fund in pursuance of this act, together with 
the necessary costs and charges of obtaining 
such order,” to be paid by the company lodging 
it : — Held, that the court had no power to order 
the costs of drawing-out the fund to be paid by 
the company. Ulster Canal Co., In re, Ir. R. 6 
Eq. 208. 

Under the compulsory powers of an act, a 
public body purchased part of a settled estate, 
and paid the purchase-money into the Court of 
Exchequer. The act provided that money so 
paid in. should be reinvested in the purchase of 
land, and that the public body should pay the 
expenses of all purchases to be made in pur- 
suance of the act : — Held, that, although it was 
a matter transferred from the Court of Exchequer 
the Court of Chancery had no power to order the 
public body to pay the costs of a petition for 
the payment of the fund to persons who had 
become absolutely entitled to it. Harrison, In 

TOL. vm. 


40 L. J., Ch. 77 ; L. R. 10 Eq. 532 : 18 W. R. 
1065. 

Purchase-money had been paid into the Court 
of Exchequer by a company incorporated under 
an act prior to the Lands Clauses Act, which 
provided that the court should have power to 
order the costs of all purchases, together with 
the necessary costs of obtaining such order to be 
paid by the company. The costs of a petition 
praying for the payment of the dividends of 
the investments of the purchase-money to a 
tenant for life had been ordered by the Court of 
Exchequer to be paid by the company : — Held, 
that the Court of Chancery had no power to 
order the costs of a petition for transfer of the 
fund and payment out of the dividends to a 
person beneficially entitled, to be paid by the 
company. Williams, In re, L. R. 12 Eq. 488. 

A sum of money had been paid into court for 
purchase of land by a railway company, under 
their special act. By a section of the act, after 
making provision for the reinvestment of 
monevs paid in, it was provided that “ the costs, 
charges and expenses of obtaining the proper 
orders, and of the other proceedings for such 
purposes, and of the payment of the dividends 
and interest of the government or real securities, 
and of the payment of the principal of the pur- 
chase or compensation-money, and of the govern- 
ment or real securities purchased therewith, out 
of the court, should be paid by the company ” : 
— Held, that the company must pay the costs of 
the application for paying the purchase-money 
out of court. Toffs Estate, In re, 2 Jur. (N.s.) 131. 

Lands Clauses Act.] — Where money is de- 
posited in court under s. 85 of the Lands Clauses 
Act, the court has under s. SO Jurisdiction to order 
the company to pay the costs. Flotcer, .E.r gmrte, 
L. B. A S. C. By.. In re, 36 L. J., Ch. 193 ; L. B. 

1 Ch. 599 ; 15 L. T. 258 ; 14 W. R. 1016. 

A special railway act, which is repealed and in 
pai't re-enacted by a subsequent amalgamating 
act, is thereby incorporated with the latter 
within the meaning of s. 80 of the 8 k. 9 Yict. 
c. 18, providing for the payment of costs in 
cases where moneys are deposited under the 
provisions of that act, or of “ the special act, or 
any act incorporated therewith.” Therefore, 
where money had been deposited under a special 
act, which did not provide for the costs of 
obtaining payment out of court of deposited 
moneys, but which was re-enacted by an amal- 
gamating act, with which the Lands Clauses 
Act was incorporated: — Held, that the costs of 
payment out of court wei’e within the lasr- 
mentioned act. Ellison, In re, 8 Be G. M. A G. 
62 ; 25 L. J., Ch. 379 ; 2 Jur. (K.S.) 293 ; 4 
W. R. 306. 

Certain land belonging partly to infants 
having been taken hy- a company, the money 
was paid into court. The persons entitled to 
I the fund, having attained their majority, peti- 
1 tioned for payment of the money’’ to them : — 
i Held, that the company must pay the costs of 
the petition. Slater^ s Deri sees, Ec parte, 5 Kailw. 
Cas. 700 ; 18 L. J., Ch. 431. See also Palmer, 
Exparto,VSSm:.lS\. 

After Order for Payment of Dividends.] — 

Notwithstanding previous orders for payment 
to a tenant fox life of dividends on ])urchase- 
money of lands compulsoialy taken, the costs of 
which liad been l>orne by the company, the 
court will order the company to pay the costs 
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of an application by the tenant for life for) Clauses Act, 1845, s. 78, was directed by the 
pavnicnt out of court of the corpus to trustees court, the petitioners paying the costs occasioned 
uiidur the pi'ovisions of the Becoiid Land Act, by such apportionment. Alstcms Jbstate, In re, 
I.SS2. SecuH where the applicant was absolutely 5 W. E. 189. 

entil led to the fund at the time when the appli- , ^ i wi . 

(*u t ion for payment of dmdends only was made. Parties Served and Appearing.] Where a 
drjmnifh,,, In n, 31 L. R., Ir. 238. fund in court exceeding oOOf. in value and 

S. P.. EreUIunf icrtt Com mummn, Ex j)wrte, representing the purchase-money of settled lands 

89 l/j Cb (>28 taken by a railway company, wnth accumulated 

interest, had not been dealt with for upwards of 
Sales of Stock.] — Where lands which were fifteen years, and it had become necessary under 
subject to a lease were taken for the purposes of tlie Chancery Funds Enles, 1874, r. 91, and the 
a company, and the purchase-money in respect chancery Funds Amended Orders, 1874, Ord. 14, 
of such leasehohl interest was invested under the to serve the official solicitor with the petition 
i^nnds Clauses Act, the company was ordered to the payment out of the fund Held, that 

pay the ousts of the half-yearly sales of stock costs were not payable by the railway com- 

for the purposes of distribution. Long's Estate, panv. Olarlie's Estate, In re., '52 L. J., Cb. 88 ; 
Jy/ 1 W, II. 226. 21 Ch. D. 776. 

Transfer to Separate Accouut-Termmation of Where one of several persons^entitled petitions 

T. i.-hn;... whi.h our. under the act, and serves the other persons, it is 


Liability.]— After a fund which represents pur- 
chase-money jiaid by a, railway company has 


not of course that the company should pay the 


the liability ot the company to pay costs ceases - > m — ■ ■ ? - : ' ‘ * 

in resneef of anv subsequent investment or i n xi t i- ^ ^-u 

iiolitioAfor pavmeiit of the fund. Fhhm- v. A party who, from the heading of the account, 
Fhh'r. 43 L. .T.‘, Ch. 2(52 ; L. E. 17 Eq. 340 ; 20 properly served with a petition but whose 
1 w' 1 ' (••IS ' aiipearance was unnecessary, refused his costs. 

i(. 1. (.0 , - \\ . iv. t).TO. Cocentry JJ., In^ re, 10 Bcav. 158 ; 24 L. J., Ch. 

Both Parties in Default.]— A tenant at will 586 ; 3 W. R. 141. 
having agreed to give possession of certain lands Where land belonging to an infant was sold to 
to a railway company, for 23^., subsequently | a company, and the purchase-money paid into 
lefiiscil to give po.s.session, unless his sister, who, I court ; upon a petition presented by the infant 
be alleged, ha» I .an equal interest in the premises, ! on attaining twenty-one for payment of the 
was also suti.^tieil. The money was offered to be i fund, part to himself and part in satisfaction of 
paid on his giving possession, but was not! a debt due to the estate of his guardian, one of 
formally tern lered. The company having lodged j whose executors he was, the court refused to 
the sum agreed on in court, to the separate | allow the costs of the other executors appearing 
oretlit of the tenant, solely alleging, in the ! on the petition, /SVwcZmr, w, 16 L. T. 474. 
waiTant. his refusal to accept it as the reason for 

the l(Klgiuent ; the court held that the tenant Trustees.] — Lands devised for the benefit 

was entitled to draw the money out of com’t, but of many persons in aliquot shares, were taken 
refused to give any costs, holding each party to by a railway company, and the purchase-money 
have heeii in default. 8. E. Ihj., In re, 12 Ir. paid into court. Upon a petition by the sur- 
Kq. K, 398. viving trustee and four of the cestiiis que 

Deduction from Purohase-mouey.] _ After y® payment out, to which the 

. f !• « xu j remaining cestuis que trustent were respondents, 

W r" Ur " ■ .= trfw r r ! geared by fU separate counsel, the court 

vvcckiv tenants. The teimnts .sek in daims, ! 


f-avnienT out ot ins compensation, which had -i x i i 

been jcvid into convl under the Lands Clauses If®® i’" “®? 

Act. i 7(!:-HeU. tl,at the court could not the purchase-money is paid 


aufhurise 


..... deduction from the purchase- x x i > xt t.c £ x * x x t 
money ro reitnlmrs., tlic promoters for their loss, t^tees. diinng the life ot a cestui que trust, and 
or order tlie petitioner to pay costs; but that fefvidends ordered to be paid^to them until 
the eunrt had jurisdiction to refuse him hisatsts, order, they have a right to appear upon 

and would do .so. I.mpie- parte, 25 L T ’] by the parties entitled to the money 

■107 • 19 W. K. KUiS ‘ : tor payment out, and to have their costs against 

’ * * ‘ ’ ' ■ : the comp.anv. Burnell, In re, 10 Jur. (N.S.) 

Apportionment.]— Where the court is not i 289 ; 10 L. T. 127 ; 12 W. E. .568. 
aiuhmUcd to onler the costs of uii application i Petition by a cestui que trust entitled abso- 
for payment- out «)f court of principal to be paid . lately to a fund paid into court by a railway 
by tin' com]»niiy. it will not order the costs to be; company : — Held, that the trustee had properly 
apportioneil iHHUiuse the application includes a ap]>eared by a separate counsel, and the company 
suiall Mitii of dividends, J/f-’Z/m/V Trust, In re, \ must pay the costs of his appearance. Metro- 
ti diir. ( N.fe. ) 7iM» : 8 W. E, 634. ! politan My., Ex parte, 16 W. E. 996. 

r[)oii petiiifui for payuKUit out of court ofj A railwcay compaiiv, under their compulsory 
money paid in pursuant to an awaixl in ro.spect powers, took land comprised in a settlement, and 
oflatid taki'u hy a railway company, to a portion iiaid the purchase-money into court. A testa- 
td which land the petitioners subnequently to mentary appointment was subsequently made 
thf‘ iu'bitratiou discovered that they were not by the tenant for life under a power contained 
entitled, an apportionment under the Lands in the settlement, and on her death a petition 


into court, and carried to the account of the 




{ 

i 
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Avas presented by her appointees for the payment 
•of the inoney out of court. In consequence of 
the terms of the appointment, it became neces- 
■sary to serve the petition upon the trustees of 
the marriage settlements of two of the appointees, 
.and additional costs were occasioned : — Held, 
that the railway company, hating taken the 
land subject to the possibility that in ordinary 
events it might be dealt with by way of settle- 
ment, must pay the costs (not*' being costs of 
adverse litigation) of all parties. Qiuere, whether 
■the same principle is not applicable to costs 
occasioned by incumbrances effected subsequently 
to the payment into court. .Broos?ioft\<( Settle- 
metit, In re, 58 L. J., Gh. 654 ; 42 Ch. D. 250 ; 
hi L. T. 320 ; 37 W. K. 744. 

Two Hearings. ]~A petition was set down for 
hearing before Bacon, V.-O., only the railway 
■company was served, and they not opposing, the 
Vice-Chancellor made an order sanctioning certain 
■expenditure ivhich ivas asked for by the petition. 
Before, however, this order had been drawn up, 
the making of it Came to the knowledge of the 
remaindermen. They then applied to the Vice- 

■ Chancellor to have the petition reheard in their 

presence. This was done, and the Vice-Chancellor 
made a new order, refusing to siinction any of 
the expenditure asked for :^Held, that the rail- 
■way company could only be called upon to pay 
the costs of one hearing before the Vice-Chan- 
cellor. Miate, In re, 40 L. J., Ch. 687 : 

L. R. 6 Ch. 887 ; 25 L, T, 644 ; 19 W. R. 105. 

Persons holding Common Lands— Amount. ] — 

Common land was taken, and a sum paid under 
the Lands Clauses Act to a committee of com- 
moners, was, on a bill hied, paid into court. The 
different persons who in chambers established 
their claims to share in the funds were held 
■entitled to receive three guineas each for their 
■costs. IVaterton v. Burt, 39 L. J., Ch. 425 ; 18 
W. R. 683. 

(b) Charity Trustees. 

Petition for the transfer of funds in court 
•(amounting to upwards of 80,OOOZ.) into the 
names of the official trustees of charitable funds. 
The funds had been paid into court by various 
public bodies in respect of charity lands situate 
in numerous parishes in the city of London, and 
which had been taken under compulsory powers. 
Under the powers of the City of London Paro- 
chial Charities Act, 1883, the charity commis- 
sioners had made a scheme for the administration 

■ of the funds, and such scheme was binding on 
the several corporations or public bodies, rectors, 
vicars, churchwardens and others, in whose 
names respectivel.Y the funds were standing. 
The petition had been served on these corpora- 
tions or public bodies (thirty-two in number). 
Some of the sums in the court amounted to less 
than l.OOOZ. -Held, that the thirty-two corpora- 
tions or piibiic bodies, being bound by the 
scheme, the service on them was unnecessary, 
and these costs must be disallowed. As to the 
mode of the application, that the charity com- 
missioners had exercised a proper discretion, and 
that the costs ought not to be limited to those 
which would have been incurred on summonses. 
'St. Alim n ft, WoofJ Street, In re, 66 L. T. 51. 

The purchase-money for lantl, the property of 
a charity, taken under the provisions of the 
Lands Clauses Act, 1845, had been paid into 
‘Court, and invested in government securities. 
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A petition was now presented by the trustees of 
the charity for the transfer of the fund to the 
account of “ The Official Trustees of Charitable 
Funds ” : — Held, that this must be considered 
as a petition for payment of money out of court ; 
and, therefore, that the parties taking the land 
must pay the costs of the petition. Brutal Free 
Grammar School, In re, 47 L. J., Ch. 317. 

Laud belonging to a charity was taken by a 
corporation under the Lands Clauses Act and 
the purchase-money paid/into court. The charit}^ 
commissioners having approved a scheme for the 
reinvestment of , the purchase-money in land, 
and directed that the money when paid out to 
the offieial trustee of charity funds should be 
applied in the proposed purchase, the trustees of 
the charity petitioned for the transfer of the 
fund in court to the official trustee, and that the 
costs, including the costs of reinvestment, might 
be paid by the corporation : — Held, that payment 
I to the official trustee "was payment to a person 
absolutely entitled, antkthe corporation were not 
liable to pay any further costs. Bislwp MonFs 
Ilorjield Truda, In re, 43 L. T. 793 ; 29 W. 'R. 
462. ' 

Where a change of interest in certain charity 
lands, after payment into court of the purchase- 
money, was caused by the charity being super- 
seded by the school board, and new scheme 
sanctioned and new governors substituted for 
I the old trustees : — Held, on a petition by the 
new governors for payment out of the moneys 
in court, that the change of interest was not 
caused by the act of the ti-ustees, and that the 
company was liable for the costs. Shahe.fpeare 
Walk School, In re, 48 L. J., Ch. 677 : 12 Ch. D. 
178 ; 28 W. R. 14S. 

When a petition was presented by the trustees 
of a charity for the transfer of the purchase- 
money of lands taken by the commissioners of 
woods and forests under 3 & 4 Viet. c. 87, the 
court refused to • make any order as to costs, 
except that the trustees w^ere to have theirs out 
of the fuud. St. Bundan's Charlt// Schooh, 
In re, L. R. 12 Eq. 537 ; 24 L, T. 613 *; 19 W. R. 
887. 

(c) Tenant in Tail (Disentailing Deed). 

A tenant in tail had part of his land taken by 
a railway company, and barred the entail in the 
money which had been paid into court, and 
which he petitioned might be paid out to him ; 
the company w^ere held not to be liable to the 
costs. Thoroton, Fx parte, 17 L. J., Gh. 167 ; 
12 Jur. 130. 

A disentailing assurance necessary to enable 
a landowner to obtain the purchase monej^s of 
land taken by a company and paid into court : 
— Held, to be “ costs in consequence of the 
purchase,” and payable by the company. Broolu 
Ing V. South Devon 2 Giff. 31 ; 29 L. J., 
Ch. 151 ; 6 Jur. (3sr.s.) 441 ; 2 L. T. 204. See 
Vaudrey, Bx parte. North Staff orddilre Ry., 
In re, 3 Giff. 224 ; 30 L. J., Ch. 885 ; 7 Jur. (N.s.) 
753 ; 4 L. T. 735. 

Upon a petition for the transfer to the peti- 
tionei' of funds lodged in court as the purchase- 
money of lands taken by commissioners under 
their compulsory })Owers, of which lands the 
petitioner was tenant in tail in possession, the 
court refused to direct that the costs of a deed 
disentailing the fimds in court were payable by 
the commissioners, Allen, Mx parte, 7 L. R. Ir. 
124. 
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purchtise-iDoiicy shall 

ftH Where Several Companies. the broker’s commission on the purchase of stock 

" ^ . is a part of the costs of investment to be borne 

yioueys paid into court by two companies corporation. Trirnty Mome Chrporation, 

uialer the Laiid^^ Ex 3 Hare, 95. S. P., WiUon, In re, I 

out on one petition, aiid the costs appro^^^^^^ 


between the two companies. Shefeld \ 

faun Mr parte, 21 Beav. 162 ; 2o L. J., Ch. obt , 
2 Jur. (N’.S.) 31 ; 4 W. B. 70. 


The aecountant-generars brokerage on com- 
pensation money ordered to be paid by the 
railway company, so as not to be deducted out 


Sums of money were paid into court tor ianas money paid into court. Kendal and West- 

belonging to the^see of Canterbury, taken by the jp,. pn re, BraUhimitf s Trust, In re, 

secretary of state for war, the copyhold com- ^ ^ G. (App.) xv. ; 22 L. J., Ch. hi, 5 ; 17 

missioners (who were riot liable to pay any ®ostsh 

and tifteen public companies, or wmcli lOur, py petition for investment 


Petition for investment of money paid into 


UlUl iitlt-vi-i 1- 7 reLlt'lUU lUI. ^ 

their acts, had not been incorporat^i witn rnc ^ railway company for the purchase of 

Lands Clauses Act, and eleven had been mcor- Brokerage charged by the aceount- 

porated with that act. The ecclesiastical com- ^^^^^t-general ordered to be paid by the petitioneiv 

missioinns petitioned to ha\m the fmidstranst^^^ and'' allowed to her in her costs against the 

and paid to them, and the costs paid PT tne Form of order. Braltli waste's Trust,, 

conipaiiies ; but the court ordered that the four 22 L. J., Ch. 915 ; 17 Jur. 753. 

companies not incorporated should neither receive yyj;jgj.g a sum of money is invested under the 

11 ur pay costs, and that the other comparues the accountaiit-geheral deducts 

shmdd pay the costs in seventeenths. Knmsmn-^ the brokerage from the suinj and the company 
ttral {\unmhs\onrr^ (I^'.S.) IbU ; amount of brokerage to the petitioner. 

Ilarhorongli, Eir parte, 23 L. J., Ch. 260 ; 2 Eq. K. 


12 L. T. 204; 13 W. B. 5i 


A local board of health and a railway company ._^2() . 17 1045 ; 2 W. R. 53. 

whi(.‘h had caeli taken ]>ait of the settied estate purchase-money invested in 1844, 

and whose j)Uiclia''e-nutncv liad also beeii paui asked to be paid out by trustees of a settle- 

in to conrl, weie lespondents to the petition, by to mortgagees on the property, and that the 

which it was piopo^ed also to company might pay brokerage both of iiivest- 

imrcliase-money ot the local b<'aTa: mua, tiiai se'uing out, as well as costs of tenant 

the <;osts(if oiieheariiigdietorGttiie v ice-Uiaiice ui^ mortgagees appearing separately : — ■ 

must be jiaid in moieties by the I’aihvaA company investment being made before the 

anti the recent rule of deducting brokerage made no 

L. 7L, t.'h. 687 : L. h, 6 th. bb< ; -> l. . difference, but it would be payable by the com- 
19 W. K. Ibo. pany, except in this case there had been nO' 

taxation of costs of investment, and therefore the 
Some Amalgamated.] — A sum of money was gempany were only liable to brokerage, on 
paitl iut(( court iipon the purchase of certain land ggpjjig out; and that mortgagees and tenants 
by a iinl way company, whose acts provided for p|g ^ right to appear separately and 
thfj c«>sts of obtaining the money out ot court, pj^yg their costs. Lecjlds Settled Estate, In re, 2 
'that railway was incorporated with a second jPq 

railway, and the act of the first railway was 

rep*.^aled. The act of the second railway did not Separate Solicitor.] — Where a public company 
provide for the costs. The second railway was takes land held in undivided shares, each part 
then amalgamated with a third railway, ami both owner, bona hde employing a separate solicitor, 
the previous acts were repealed; but it was is entitled to his costs of obtaining his share of 
pi‘<ivid(‘il that where any money had been, or the purchase-money; but two or more of such 
siioiild be, paid into court by either of such pf)^j»t owners employing the same solicitor are, in 
dissolved <*onipanies, upon the purchase of lands, the absence of special circumstances, not entitled' 
sueh nH)iie\s should be hell and disposed of pur- to more than one set of costs. Niclwll, In re, 35 
SLiaiit to the act under which the same had been p. j ph. 510 . 14 yy. R. 475. 


paid, and the provisions in such act relating to 
the money su paid should remain in full force ; 


Surveyor’s Charges.] — Upon the taxation of a 


— Held, that tlve costs oi^ obtaining the money pii} of costs relating to the reinvestment in land 
out of (jourt hlioiild he }>aid by the third railwmy of moneys paid into court, the master allowed a 
C!impaii\. f/uiivnde. Ex parte, \% L, J., Ch. lumpsum for surveyor’s charges, being a com- 
418. mission on the amount of the purchase-money 

.Poi-tkms of the same estate were taken by four according to Ryde’s scale, which is a scale 
different eompames, three of which were after- prepared" on the principle that a commission 
wards amalgamated :-~H eld, that the costs of a varying from five to one-half per cent, should be 
petition for payment out of the_ purchase-moneys paid to the surveyor according to the amount of 
must be borne by the subsisting companies the purchase-monejL An application was made 
equally. GanhelJ, Ex parte, ManekmW^^ and to the court to direct the master to review his 


Leeds Bj/.^In re, 4.) Ij. J., Ch, 368 ; 2 Ch. D. 360 : taxation in respect of this item : — Held, that the 
24\\.R, <i>2. question was in reality one not of principle but 

of amount, and that the court would not inter- 
.. . -r. . . fere; hut that if it was a question of principle 

xvn. Alloimnees m I artivutaT Cases. a prevailing lu’actice of paying surveyors by 

Brokerage or Commission.] — Umler the act commission ought not to be disturWl. Att.-Gen. 
onabHng the corporation of the Trinity House to v. Drapers' Co., L. R. 9 Eq. 69 ; 21 L. T. 651. 
imrchasc property, ami in certain cases to pay 

the purchase-money into court to be laid out in Court will not Specify.]— Hcmble, the coui’t 
stock lor the benefit of the parties entitled, will not specify wdiat costs are properly payable 

providing that the co.sts of the investment of the ■ within s. 8U of the Lands Glauses Act, 1845, 


XV i i . A Iknmnees hi Parthmlar CJases. 


1482 



1481 LANDS CLAUSES kQT— Purchase rrf^Lands. 


but will leave all questions on that point to the 
decision of the taxing-master in the hrst instance. 
Allen^ in re^ '1- L. E., Ir. 124. 

Power of Attorney.]— The costs of preparing 
and verifying the execution of a power of attorney 
from parties residing in Jersey, to draw out of 
court purchase-money lodged in court, under 
the provisions of a railway act, are chargeable, 
against the company as costs incident to the* 
drawing out of the money. Godleii^ In re^ 10 
■ Ir. Eq. R. 222. 

“ Taking hand ” — Amount of Compensation.] 

—A railway company gave notice to treat for a 
piece of land, and no agreement having been 
eome to with the owners, they entered on the 
land under the powers of s. 85 of the Lands 
'Clauses Act, -and paid the deposit into court. 
Afterwards the company obtained an act by which 
they were empowered to abandon, that part of 
their undertaking, but it was enacted that the 
abandbnment should not prejudice any land- 
owner’s rights to compensation for damage done 
by entry and occupation, and that the compensa- 
tion should be determined in the manner pro- 
vided by the Lands Glauses Act. The owners of 
the land then entered into an agreement with the 
'Company fixing the amount of compensation at 
1,850/., but providing that this should not 
include costs, charges, and expenses which the 
•owners might be entitled to recover under the 
•company’s acts, but that such costs, charges, and 
expenses should be recoverable from the com- 
pany in addition to the compensation as if the 
agreement had not been entered into. The 
•company objected to pay the costs of ascertaining 
the amount of the compensation on the ground 
that the land had not been taken within the 
meaning of s. 80 of the Ijands Clauses Act. 
They also objected to pay the costs of the prepara- 
tion of the agreement Held, that the land had 
been “taken” within the meaning of s. 80, 
and that the company must pay the costs of 
ascertaining the amount of compensation and of 
the preparation of the agieement. Ckarlton v. 
Bolledon, 54 L. J., Ch. 238 ; 28 Gh. D. 237 ; 51 
L.T. 612— C.A. 


trustees appeared by separate solicitors and I 

counsel: — Held, that the statements in the two ] 

petitions should have been included in one ; and J 

the company was ordered to pay the costs of the V j 

first petition and five guineas only towards the : 

petitioners’ costs of the second petition, and three 1 

guineas for the , costs of each set of trustees, ; 

Pattiwn,Inre,ICYi.V^^ , I 

Two portions of a settled estate had been ■ 

taken under the Lands Clauses Act by di:fferent ; 

corporations, and the purchase-money had been I 

paid into court and dealt with by different f 

branches of the court. It being desired to invest j 

the two funds together in the purchase of land, {, 

two petitions were presented. The court allowed j; 

the costs of one only as costs under the act. [ 

Gore-LumitimH Settled Estate, In re, 44 L. J., 

Gh. 405 : L. R. 10 Ch. 328 ; 32 L. T. 785 ; 23 
W. R. 842. 

Funds not in same Court.]— When two 

funds paid into court under the Lands Glauses 
Act have been dealt with by different branches 
of the court, and it is desired to deal with both 
funds at the same time, the court will give leave 
to present one petition in both matters in one 
branch of the court without transferi'ing either 
of tlie matters. Ardenls {Lord^ Estates] In rc, 

L. R. 10 Ch. 445 ; 24 W. R. 190. I 

Two Motions.] — Three distinct parts of an | 

estate, belonging to the same person as tenant I 

for life, were taken by three several railway | 

companies, under their compulsory powers. The I 

purchase-money payable by each company was I 

paid into court, and petitions being presented | 

for investment, one of these became attached to j 

i the Rolls Court and the other two to the Yice- I 

Chancellor’s Court. Two of the com])anies were I 

afterwards amalgamated. Three motions for | 

payment in discharge of an incumbrance were | 

served on behalf of the tenant fox* life ixx, the j 

three matters, and the matter attached to the | 

Rolls Court having been transferred to the Vice- s 

Chancellor ;— Hehl, that only the costs of two | 

motions should be allowed. AIMand Great j 

Western Mt/., In re, 9 L. R., Ir. 16. I 


Change of Investment.] — ^^Vhere a change of 
investment of a fund rap resenting money paid 
into court by a railway company under the Lands 
Clauses Act, 1845, is randered necessar}^ not by 
any caprice of the liolder, but by the act of the 
government, the railway company ought to pay 
the costs of the reinvestment. Erown, In re, 59 
L. J., Gh. 530 ; 63 L. T. 131 ; 38 W. R. 529— 
C. A., 

Money paid by Mistake to wrong Account.] 

—Where by mistake, the purchase-moneys in 
coux’t, Avhich belonged to two charities, wei,-e 
carried over to the account of only one of the 
charities, the company was not oxxlered to pay 
the extra costs occasioned by reason of this 
mistake. lathropp. In re, 35 Beav. 297 ; L. R. 
1 E(i. 467 ; 13 L. T.'784 ; 14 W. R. 326. 

Two Petitions.] — Two petitions wera presented 
}.)y tlie same petitioners for payment out of court 
of money paitl in by a railway company. The 
petitioners wera entitled to part of the money 
under a will, and to tlie otlier part under a settle- 
ment. Tlie trustees of the will wera made parties 
to one petition, and tlie trustees of the settle- 
ment to the second petition, and both sets of 




One Hearing — ^Reliearing.] — When, the peti- 
tion was set dowm for hearing before the Vice- 
Chancellor, onljr the railway company was served, 
and they not opposing, the Vice-Chancellor made 
an order sanctioning all the expenditure which 
was asked for by the petition. Before, however, 
this order had been drawn up, the making of it 
came to the knowledge of the remaindermen. 
They then applied to the Vice-Chancellor to have 
the petition reheard in their praseiice. This was 
done, and the Vice-ChaiiceUor made a new oi’der, 
refusing to sanction any of the expenditure 
asked for Held, that the x’ailway coiu])any 
could only be called upon to pay the costs of one 
hearing before the Vice-Chancellor. Lelqli-s 
Estate, lu re, 40 L. J., Ch. 687 ; L. R. 6 Ch. 887 ; 
25L.T.644; 19 W. R. 1105. 

xviii. Form of Order. 

Orders for the pay raent ax id taxation of the 
costs of petitions respecting the application of 
purchase-money of property taken I>y railway 
companies under their statutory powers must 
1 follow the words of the Lands Clauses Act, 1845. 
I Edm unds, In re, 35 L. J., Ch. 538 ; 14 L. T. 243 ; 
I U W. K. 507— L.JJ. 
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Hereaita.ne..ts were purchased and taken by | iniZcti^^ 

fho.p>rporatiou .>f Lonclojuunderthe^ision 


and dW not mtend agam to enter upon the land, 

taxed aiKl paid by the corporation. The only until they had oL'Tn" 

order the ccmrt would make wvas, “ costs accord- manently using it, the com t lef used 
ing to the Act." ,SY. Jume^ GarVwmtlw (See- junction but-reseryed the cm te. SM.j SdU 
far). Ee puHe, muiwanl, Si re, 9 Jiir. (II.S.J Somerset and^efmmdJt Sy., o Haie, 109, 4 
1222 • h L.T B2U. ' Eailw. Cas. 210. 

The laiuls Clauses Act 1845, s. 80, only A corporation haying, under an act ot parlia- 
aiuh'nisM It court to make aAorder on the ment, ahtght to take land for Ihe P-pose o 
compniiv to pay costs, not an order to pay them certain public works, gave notice to tteo^ 
out of miy particular fund. Keath and Breeon of the inheritance of an intention to take it. 
So., Er oorte. 43 L. .T., Ch. 277 : L. B. 9 Ch. They then entered regularly upon the land for 
■’63 ■ -hi L T 3 • "SV 11 ‘>42 the purpose of surveys, &c., and atterwiirds their 

" 'The' omi'&sion of'the ivoids. ••'except such costs contractors, without the knowledge of the cor- 
(if uiiy) as are occasioned br litigation between poration, but lyith the assent ot the occupying 
adverse claimants." ought 'not to be allowed tenants, brought some waggons and rails, and 
except in very clear «ises. Cant. U re, 1 other implements on the laud and there left 
l)v (i F ^ ,r 153- L J Ch 119; G Jur. them, but did not commence the w'orks or do 
I L t'‘'>. 54*'* 8 W k 105. any damage. This wns done without obtaining 

' ' ’ * ’ ^ ’ ‘ * the assent of the plaintiff, but it became known 

Purchase of other Lands.] — The com pain* are to his agent in the end of December. In the 
out irk'd to the insert iniiof the words “ upon the beginning of the following February, without 
approvrd ani execution of the conveyance. ’ any previous communication with the defendants^ 
Eton (hUiyo, In /*e, 7 W. E. 7lU. he" tiled his bill for an injunction to restrain 

them from alhwving the wLaggons, Ac., to remain 
on the land, and from taking possession of the 
III. EITTBY UPON LANDS. land, niitil they had complied with the provisions 

1 p' > . n Lands Clauses Act Held, that tliougii 

the cortxu’ation w’ere bound by the acts of their 
2. contractors, the acts done y4re not a taking 

• • "ggfg "-f The bill was improperly filed, gtanahh v. Liver- 

i poolCnrporntiJo,iBvgr.l. 

r K 'i' ii '-f [ ’f''® entry by a railway company on land for 

b. Soiol mid Deposit. 141*9. _ ,Uv»v«t,o. over it, 4 rmhUc wav 


1. Gp^xekally. 


O' fi/.n/.v.;/ V-ioa tbc purposG of diverting over it a pnblic WTty 

*• ‘ J ' •> ’ - wiiich ran over lands already in the occupation 

of the company, is an entry with a view^ to the 
1. Gp^npikally. permaimrit user of the land within the meaning 

Not “ Compulsory taking.’’]— An entry on Lands Clauses Act, s. and no entry tor 

liin.l is not n compulsory taking" within the such purpose is lawful, except on payment of the 
meaning of the Lands CUimses Act, lS43_Per gfPg 

L<n‘<!> .Braiiiwell and Watson. Omit Wes^fern Ji-* ^3:. ’ L. E. 3 Ch. 30() ; 18 L. 1. 


meiuiiTur ot tiic Jiand^ uiauses Act, ib-Po— rer 4 t ra^ ^ o n onk -Tq t W 

L<n‘<!> .Braiiiwell and Watson. Omit Wes^fern Jrt* 'w ’ L. E. 3 Ch. 30() ; 18 L. 1. 

////. V. Sii'hulon tnul ( ItEfenhant lioj,, 53 L. J ., Ch. ^ ' • 

D)7.5 : 9 Apfp. Ca'^. 787 ; 51 L. T. 798 ; 32 E. i 

957* -IS ,I B 8‘H H. L IE 5 When Allowed.]— A railway company can only 

‘ ^ take advantage of the powders of entering on land 

Effect of, on Agreement.] — A landowner given by s. 8.5, wirere the necessity for immediate 
•jiu cri*( I into an ngivement with promoters to sell entry is so urgent as to preclude them from follow'- 
land to them for a railway, the special act w'as tLe slow^er modes of procedure w'hich the act 
suhsoquontly pa.ssed and afterwards the company provides. Fhld v. Chrna7'imuind JJr/nhm 
&ei\ed the landowner with a notice to treat, and ^47 L. J.,Ch. 176 ; L. E. 5 Eq. 190 ; 18 L. T. 534 ; 
then entereil under s, 85 : — Held, that- these pro- L> W. E. 273. 

ceedings a,ssiimtxl the non-existence of any agree- it i*^ generally incumbent on a company seeking 
ment and sp«.‘eitic ]terformance of it w^aa refused, to avail themselves of the provisions of the 85th 
Jirdfovd and (^tudnddijn .Uij.\/Stmde}j,f 2 J. & H. section, of the Lands Clauses Consolidation Act, 
71 (> : 1 N. E. 162 ; 32 L. J., Ch. GO ; 9 Jur. (K.s.) 1B45, to show* .satisfactorily and clearly that they 
152 ; 7 J,. T. 477 ; 11 W. E. 139. have fulfilled its conditions and complied with its 

. reiiuisitions ; and if there is room for doubt, the 

What constitutes an “Entry.”]— -A raihvay landed proprietoi* should have the benefit of the 

company having power to purchase a plot of doubt, Bttrliov v. Korth Stufordfilure JRti., 2 
land h»i‘ tlieir railway entered upon the same to I)e G. A iSm. 55 ; 5 Eaihv. Cas. 401 ; 12 Jur. 324 : 
survey ami take level thereof, and probe or 575,589. 

bore to ascertain tlie nature of the soil, and set Notice given to a landowner by a raihvay coin- 

<mt uie centre line pf the railway, and for that pany of their intention to summon a jury, does 
purpose they dug a trig litw or trench, twx) . not render it ineiiuitable for them to proceed in 
im.'hes deep ami fourteen inches wide, across the the meantime, under the 8 Yict. c. 18, s. 85, to 
plot of land, but. they gave the owmor of the land obtain possession ; nor is it a sufficient ground to 
no |.r(*vHms rndice of such entry as mpiirwl by restrain the company from changing the aspect 
s. 04: 1)1 the i.arulH Clauses Act ; five days after of the property, that the jury may thereby be pre- 
t le tug line w'as nun le, the owmer of the land vented from accurately awarding comii'ensation 
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with reference to original state. Langluim the company, but this fact was unknown at the 
1 De Gr, & fern. 486 ; 5 Railw. Cas. time to the company, and the company there- 
269; 16 L. J., Oh. 437 U Jiir. 839. And upon entered upon the land Held, that this 
see Bolton v. Bondou Sohooo Board, 47 L. J., Ch. was not a wilful entering within s, 89. 11), 

461 ; '/ Ch. D. < 66 ; 26 W. £. 549. ^ An act enabled a company to take land for the 

The valuation which, by s. 85, a railway com- purposes of a railway, the amount of compensa- 
pany is required to^ obtain before exercising the tion to the owners to be assessed by a jury, if no 
power of entry given by that section, must agreement could be come to respecting: it ; and 


1/b; ij. n. o iiiq. lyu ; ib ij. i. od-i ; lb W. K. to the credit of the party entitled to the same. A 
273. _ ^ ^ ^ subsequent section enacted, that if the company 

Arailway company e^xerci sing that power since should wilfully take possession of any land 'with- 
the 20th of August, 1867, the date of the passing out having made payment or deposit, they should 
of the Rail'way Companies Act, 1867, is not be liable to a penalty ; and, if after conviction 
entitled to proceed upon a valuation made prior or notice from the party in possession, should 
to that date, but must comply with the provi- continue in unlawful occupation of any lands, 
sions of s. 36. Ih, they should forfeit 25/. for each day while they 

. . . continued in possession. At the end of this* 

Keceiver m rossession.j A radway company, section there was a proviso that the company 
without the leave of the court, took proceedings shoukl not be subject to such penalties, if bona 
under the Lands Clauses Act to take possession fide and without collusion they should p)ay or 
of lands in the possession of the receiver under deposit the compensation money to a wrong 
the court. On an ex parte motion they were party, whom thev reasonably believed entitled 
restrained. Tinl) v. Handle, 10 Beav. 318. to it. The company having bona fide and with- 

out collusion, but without coniplying with the 
Laches — Inj unction.] A company had taken requisites of the act, taken possession of land 
land not comprised in a notice to treat, and had belonging to the plairitifi;, and deposited the corn- 
erected w'orks upon it. The plaintiU claimed pensation money for his use Held, that they 
this lanil, which claim was opposed by the com- wcio protected bv the proviso against the penai- 
pany. Tiie plaintift’ thereupon proceeded to tics given in the first part of "the section, and 
interrupt and pull down some of tlui works com- that the word wnlfiillv,” in tlie clause, applied 
menced by the company :~Hel(l, that his remedy orilv to the first branch of it. HutaMnaon v. 
should have been by ejectment. That not having Manrheder, Barg, and Bosendalr Bg., 15 M. 
applied for an injunction to restiain the pro- cV:W.314; 3 Railw. Cas. 748 ; 15 L. J..'Ex. 293 ; 
. ceeding with the company’s works, he -was not 10 Jur. 361. 
entitled to an injunction. Lind v.Ide of Wight 

Ferry, 7 L. T. 4i6 ; IK. R. 13. Expiration of Period for Completion of Works.] 


Notice to Treat- 


Expiration of Period for Completion of Works. ] 

— The special act of a railway company enacted 
In 1846 a railway that ‘‘the ])Owers of the company for the corn- 


company served upon the plaintiff, a lessee for pulsory purchase of lands for the purposes of 

years, the usual notice that they required a this act shall not be exercised after the expira- 

certain part of his garden for the purposes of tion of three years from the passing of this act ; ” 
their railway. The plaintiif then sent in his and that “if the raihvays arc not completed 

claim for compensation, and no further steps within five years from the passing of this act, 

W'ere taken until August, 1848, when the com- then on the expiration of that peuiod the powers 
pany, under s. 85 of the Lands Clauses Act, by this act granted to the company for making 
having procured a valuation of the plaiiititf’s and completing the railways or otherwise in 
interest “ in invitum,” and paid the amount into relation thereto shall cease to be exercised, 
the baiik, and executed a bond for a like sum, except as to so much thereof as is then corn- 
entered into possession of the land. The sum pleted.” A few years before the expiration of 
paid in and the bond given were afterwards the three years the company served on a land- 
held not to be a compliance with that section, owner a notice to treat for part of his land. A 
and the company then paid the whole amount correspondence ensued, no agreement was come 
of the plaintiffs claim into the bank, and to, and the compensation was not assessed, 
executed to him a bond for the like sum : — Held, Thirteen days before the expiration of the five 
that the laches of the company, in not following up years the company, having complied with the 
their notice of 1846, did not preclude them from requirements of s. 85 of the Lands Clauses Act, 
taking advantage of s. 85. Willey v. S. B. By., 1845, entci'ed and proceeded to make the rail- 
1 Mac. tk Ct. 58 : 1 H. & Tw. 56; 6 Railw. Cas. way, the landowner objecting and resisting. The 
108 ; 18 L. J., Ch. 201 ; 13 Jur. 241, land was bona fide required for the railway : — 

Held, that whether the railway could or could 
“Wilful Entry” — What is.] — The words not have been completed within the thirteen 
“wilfully enter upon and take possession of any days, the entry under s. 85 was lawful ; that the 
lands” in the Lands Clauses Act, 1845, s. 89, do company could not be restricted by injunction, 
notapply to a case where the parties have entered but were entitled to remain and complete the 
under a mistaken belief of their right to enter railway after the expiration of the five years, 
upon the lands. Steele v. Midland Ba., 21 L. T. Tiverton tind Forth Bevoii By. v. Looftemore, ;>3 
387. " L. J., Ch. 812 ; 9 App. Cas. 480 ; 50 L. T. 637 ; 

A railway company, being desirous of entering 32 W. R. 929 ; 48 J. B. 372 — H. L. (IL) 
upon land before an agreement had been come to By an act of parliament, with which the 
for compensation pursuant to s. 85, proceeded, Lands Clauses Consolidation Act was incorpo- 


UTider s. 59. to have a surveyor nominated for rated, it was .enacted that the powers of taking 
determining such compensation. One of the jus- land compulsorily for the purpose of making a 
tices who nominated him was a shareholder in certain railway should not be exercised after 
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tlie c-xpiiatioii (if three years from the period //Hf y. 51 L- Jj, Ch. 774 ; 21 Ch. D. 

<if the passiiio' of the act. The company gave 143 ; 47 L. T. 22o ; 30 \\ . li. 7/4. 
notice to a laudowuer of their mtention to take Surfaoe.]- 

a part of lus land but took no othet_ step rill ^ special act of an underground 

three (lays betoin the eyiration of then com- incorporated the Lands 

pulsory powers, when they deliveiec ^ cjaugeV Act, 1845, empowering the company to 
ami proceeded to take 1 o and use the subsoil and under- 


Act! "The landowner thereupon filed his'hill, notTeltevT f rora " 

;r=’ IS. w rsth» rs'ts'iLTiiss 

;s'„i .rr ,srs s;c ^ « !•- •< “i.rtfsr.'s 

StaSotd.shneEy,, j^> CP, 338 ; [1895] 1 Cii. 527; 

' Wh*;:; a mm;p;ny has complied with the pro- IB «• 306 ; 72 L. T. 225 ; 4B W. K. 363 ; 59 .J.P. 
visimis of s. 85, anti has entered upon and taken 

land within the prescribed period .for exercising Diverting Stream.]— The diversion of a stream 

their fOin]»n]sory powers, their continuaiice in i*;; taking and using it within the meaning of 
|KKse^sion after the prescribed period, without Lands Clauses Act, s. 85, and before such 
iiaving the compensation assessed, and the land fp version can be made, the value of the stream 
Cftnveyed to them, is not unlawful, and eject- n^^st be ascertained and secured to the owners of 
intmt cannot be maintained against them under througii which it passes. FerrarulY. 

NUfh (‘ircumstanees. JJiu^ il. ArmuEad Bradford Corporatmi, 21 Beav. 412; 2 Jur. 

SfafTordrhh'r 16 Q. B. 526 ; 20 L. J., Q. B. g ■] 175 
219; 15 Jur. 94 L ^ • 

W'horc promoters of a railway company have, At what Date Tenant’s Interest is to he Calcu- 
witbin threi^ years after the passing of their lated.] — A notice to treat was given by a railway 
special act, enU'i'cil upon land by virtue of s. 85 (•onpiany for a strip of land which formed part 
of theK A 9 Viet, c. 18, the mere fact of tlie of laiuis held by the tenant under a lease, 
purchase and <atmpensation not being completed Nothing was done under this notice to treat, but 
within the three years does not render the pos- about a year afterwards the company required 
sessiou of the company after the three j^ears and took possession of the strip under s. 85 of the 
unhisvful Wordry v. South Derou By,, 16 Lands Clauses Act, 1845. At the time the notice 
(L b>. 539 ; 20 !j. J., Q. B. 254 ; 15 Jur. 970. to treat was given the tenant had an interest for 


, . ! more than a year, but at the time the strip was 

Tor Purpose of Tuuael.]— In an action for taken he had" an interest for less than a year in 


bic-aking a closi^ and cutting a tunnel through | the strip taken. The tenant claimed compensa- 
it, a company justified under a local act, by | tioii for the strip taken, and for severance 



whit'll they were incoipora toil ami empowered to | damage : — Held, that the time at which the 
makoa railway ; averring that the close was a , tenanCs interest was to be considered was the 
Itighway, ami delineated on tlieir jJans and in tpne when the strip was taken under s. 85, and 
tlieir books of reference as part of the lands the time when notice to treat was given, 
til rough which the railway was to pass; to under which nothing was done : that the tenant 
which the plaintiff replied, that the close was therefore, an interest in the strip of land 
iccpiirisl to be purciuised and permanently used less than for a year, and a magistrate had juris- 
for the railway ; and that he being entitled to diction to assess the compensation under s. 121. 
tlie soil thereof, subject to a public right of way v. Kennedy. 62 L. J., M. C. 168 : [1893] 1 
over the same, the company entered and made q.'b. 533; 5 K.'270 ; 6SL.T.454; 41 W. R. 380 ; 
the tunnel without his consent, and without 57 J. p. 346 . 
giving him notice to sell and convey the same 

ami take it for the purpose of permanently By Commissioners, for Laying out Streets — 
ii-!tigit for the pur} lose of the railway: — Held, Time for.] — In 1830 A. projected the formation 
that it must be takmi on these pleadings that of a seaside town, to be built on his lands, and a 
tlie Tuimel was made with a view to its per- jilan was prepared which showed the sites of 
maiiently tVu’miiig part of the railway, and that various streets, roads, and squares, piroposed to be 
the (.tomjiany was not justified, umler 8 <Sc 9 Viet, made and formed on such lands. In Juiie, 1833, 
oc. Is, 20 , in liaving entered on the land through a private act was obtained by which the lands 
which the pi*rnia,muit tunnel waste pass, without described on the plan were made a distinct parish 
tirst {laying cnnqiensation to the owner of it. for the purposes of the act, and by which com- 
BauKsdru v. Ba uedh^ter Smith Jn notion and missioners were appointed in whom were vested 
A ltrindunn By.. 1 Kx. 723 ; 5 Railw. Cas, 552 ; all roa< Is, streets, and ways, then made and used 
12 3ur. 2i»3. ^ Py the jmblic, or thereafter to be made and 

A railway ('(un{)any was entitled by a special adopted by the commissioners as public ways 
at't TO ai'quire compulsorily an easement of under the act. The act also conf erred plenary 
funnelling under land, unless a jury should {lowers on the commissioners with regard to 
<It‘termint* that sucli ea.seinent could not be tlie paviiie:, lighting, draining, and rejiairing 
acpiind l^y th(M'(un}iany without material det^^^ of such streets,' roads, ami ways. In February, 
nieiit to the reniuimler of sucli land: — Held, • 1 833, A. had sold and conveyed to B., who was 
t hat the conqiany might enter upon the land for j one of the principal promoters of the act, and 


(he juu'iHiiTe of making the tunnel under s. 85 j one of the first commissioners npiiointcd there- 
ot the Itimls ( lau.ses Act iqion tlepositing the j under, several of the {ilots of land described on 


. J uiu i uiuiur, hoverai ui. lue [nous 01 iami oescriDeo on 

\alue ot fht easement, and coukl not be com- 'the plan, and on which were delineated the 
pi'lled to deposit the value of the whole land, i sites of certain of the proposed roads, streets, and 
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squares. Previously and subsequently to the 
act, numerous houses had been built, and some of 
the roads, streets, and ways shown on the plan 
had been wholly or v)artially formed, and had 
been adopted by the commissioners, but no 
houses were at any time erected on the lands 
conveyed to B., and the same (including such 
parts as comprised the sites of the proposed roads, 
streets, and squares) were from 18S8 to 1867 
uninterruptedly held and enjoyed and cultivated 
as arable and pasture lands by B. and his lessees. 
In 1868 the commissioners gave B.o devisees 
notice of their intention to take possession of the 
sites of the proposed streets, roads, and squares 
shown on the plan, and in 1871 they proceeded 
to mark, grip up, and stump out such sites, on 
the grounds that the same had been dedicated to 
the purposes of the act by the promoters of the 
act, and that the}^ were acting within their 
statutory powers. On a bill filed to restrain the 
commissioners from so doing : — Held, that, upon 
the construction of the act of 1888, the com- 
missioners had no present right to enter upon the 
plaintiff’s land. Maohett y. Herne Ba \j Com min- 
nioners, 87 L.T. 812— C. A. 

.'Field, also, that the |) 0 wers of the commis- 
sioners could, not be exercised overland scheduled 
in their act and marked out as the site of intended 
roads and streets, until the roads had been made, 
laid out, and duly adopted by the commissioners. 


I 

2. Where Purchase-money or Compensa- 
tion Unpaid or Unsecured. 

Temporary Possession.] — A notice given by a 
railway company, under s. 82 of the Eailway^ 
i Clauses Act, 1815, of their intention to take 

temporary possession of land, ought to state for 
which of the purposes mentioned in that section 
the land is meant to be used. A notice that the 
i company intend to enter upon the land for those 

* purposes, or some or one of them, is not sufficient. 

^ Foyncler v. G. N. lly.^ 16 Sira. 8 : 11 Jur. 64-6. 

; And see S. 0., 2 Ph. 880 ; 16 L. J., Ch. lid. 

j Hot Covered by Agreement.]— Plaintiff; agreed 

I to sell to a railway company a certain portion of 

j a held for the price of 229Z, in the whole, being 

5 1207. for the land, and 1097, for compensation for 

J damage by severance to the remaining portion. 

and stipulated that in case additional hmd shall 
;r be wanted, the same shall be taken and paid for 

.( after the same rate per acre. The company sub- 

.seiiuently took possession of a second portion of 
the field for purposes authorised by their act, 
I and entered upon the same without having 

previously paid the purchase-money for that 
second portion after the rate specified in the 
agreement, and without having previously agreed 
upon or ascertained, by reference to a jury, the 
damage occasioned by the severance of the 
.second portion from the I'emaining portion of 
the ffeld : — Held, that the agreement only pro- 
i vided for the amount to be paid to the plaintiffs 

i for the value of the second portion of the field, 

I and that neither by intention nor legal con- 

I struction did such value include the amount of 

; <lamnge by severance to the remaining portion of 

the held, which amount was either to be agreed 
^ upon by the parties, or ascertained hy a jury ; 

* that, until such amount was agreed upon or 

j ascertaine<l, the company were not entitled to 

i enter upon the second j'cntion. tCo/ien v. G. W. 

'I Jly., 1 Kailw. Gas. 684. 

I 

I 


Before Payment, ] —A railway act pro videt I for 
the payment into the Court of Exchequer of the ' 

money agreed or awarded to be paid for the 
purchase of lands, to which a title shall be not ' 

made out to the satisfaction of the company ; and 
that, upon payment, tender, or deposit of such I 

purchase-money, the company shall be entitled t 

to enter upon such lands. The company agreed I 

for the purchase of lands, and, before acceptance 
of title, or payment, tender or deposit of the ,1 

parchase-money, entered upon the land : — Field, 'i 

that such entry was illegal ; but that, on pay- 
ment of the purchase-money into the court in 
which the bill was filed, the company were 
entitled to enter. Hyde v. G. W. Ft/., 1 Eailw. 

Gas. 277. ’ | 

On a petition for payment into court of the 
difference between the sum deposited in the 
bank under s. 85, and the whole of the purchase- 
money ultimately agreed upon, and for invest- 
ment and payment of dividends of the whole to f 

the tenant for life : — The’ court made the m-der, ; 

London, TUhurtj and Smtheml Fy., Ex parte. 1 I 

W. E.588. ' I 

A railway company having served notice to | 

treat with the owner of land under 8 Viet. c. IS, I 

had been furnished with a title, and a chiim of j 

5007. compensation. It obtained possession from j 

the occupying tenant and commenced the works j 

without paying the money or lodging it in court j 

and giving security required by the act. The | 

court granted an injunction against the com- j 

pany’s proceeding with the works, and to compel | 

it to restore the land to its former condition. 

The injnnction not to issue on the company's 
undertaking to lodge the sum claimed and give 
the bond required. Armdrorajw Waterford and 
Ltme-riah Ft/,, 10 Ir. Eq. R. 60. 

In 1856 a railway company took possession of 
a piece of land, a portion of which, nndeffned by 
I )Oimdaries, belonging to F. Such possession was 
taken without her consent, ami without com- 
pliance with the provisions of the Lands Clauses 
Act, 1845 (ss. 84 and 8.5), and F. being unable to 
define the boundaries of her land, tlie company I 

continued in jjossession, and constructed a rail- I 

way on the land without her consent, and i*efused 
to pay her anything in respect of her land. In i 

1 868, the pi aintiff claiming title under F . brought 
ejectment against the company, and recovered 
judgment, and possession was delivered to him 
by the sheriff under a writ of possession. The 
company, however, continued to run their trains 
over the land, and the plaintiff filed a hi 11 against 
them for an injunction to restrain the tre.spass. 

Thereupon the company served the plaintiff: with 

1 lotice of thei r i ntent ion to su tn mo n a j ury for the 

purpose of ascertaining the value of the land, 

under a notice to treat served upon F. in 1856. 

but which notice had until then been treated by 

both parties as non-existent, and the jdaintiff 

filed a second bill for an injunction to restrain 

the company from summoning a jury ; — Field, 

that the plaintiff was entitled to both injunctions. j 

St ref ton v. Great Wedern and Brentford Fy., 40 j 

L. J., Ch. 50 ; L. R. .5 Ch. 751 ; 28 L. T. 879 ; 18 j 

W.R. 1078. ^ I 

A railway com[)any by taking possession of I 

land without any agreement, ami without faking j 

the step^ rciinircd by the Lands Clatises .Act, I 

1 845, are trespassers. Bridol and> Xorth Somerset I 

Ft/. V. Somerset and Bo met Fy.^ 22 W. R 601 j 

— L.JJ. 

A railway company which compulsorily has 
taken land, and applied it to the i)\irposes of the 
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vaiUvav, should mv the purchase-money into i pelled to give up possession, or to pay the halanee 
court before notice of motion for that purpose Is | into court, y. bjMildinff My., 

served. riZ/m«w v. XZ«w% 19 L. T. :m ! 9 Jur. (N.S.) 63o ^ 

When diffieuhics have arisen as to the title, ! C. contracted with a rad^iy company to sell 
the comimny having taken possession and used i land, with a stipulation that they should have 
the land, the costs of a motion to pay the pur- 1 possession and pay the purchase-money m two 
chase-monev into court directed to be costs in the I years with interest. Ihey took possession, but 
cause. Ih' j only paid one^hiiTl of the purchaseunoiiey, and a 

A railway coninanv which had entered into j bill was tiled for specific peiibninince and pay- 
possession of land pending negotiations for pur- 1 mentof the piiiohase-money unpaid and interest 


The entry liy a railway company on land for | land should be delivered up payment into court 
i o vvraKU/. I w f h A vPTi fl oTs of tlie one-third loceived by tlictn 


such purpose is lawful, except on payment of the | possession, and constructed their lailway, but 
proper purchnse-monev. Matiydey t. of the purchase-money remained unpaid.. 

Mil BT L J eh Hiar L.R.B Ch, 30(>; IS L. T. | They subsequently leased their line to another 
01) Ifi W. lb 547. ’ ! railway company. Upon a biU by the landown er- 

' ■ ’ * j to obtain payment of the purchase-money .remain- 

Arhitration — Consent Revoked.] - — Where, ! iiig unpaid, asking for an injunction to restrain 
after an agreement to refer to arbitration, the ! both companies from using the lino :---Held, that 
owncrrevokcfl ids assent to the reference, but tiie | such an injmictioii might be granted, to be put 
arifitra-tors neveitheles.s proceedeil to make their | in force if the money should not be paid within, 
award, ami the owner filed a bi!l for an iiijunc- 1 a limited time. Cosens v. Bognor My., Bfi L. 
tion to restrain the defendants, acting under j Oh. 104 : L. R. 1 Cli. ol.)4 ; 12 Jur. (N.S.) /3& ; l 0 ‘ 
powers giveai them by act of parliament, from ! .L. T. 168 ; 14 \V. R. 1002. 
taking possession, but did not show any good ! 

reasoiis for tlie revocation of his assent, the Default in Payment of Bond.]— xV railway 
injunction was refused. Mope v. JDuncannon. company, by agreement with a landowner, were. 
{Loetl), 1) Sim. 177 : 2 Jur. 178, let into posse.ssion of land which they required 

for part of their line, and made their railway over 

Injunction — Costs.] — An injunction was it, giving a bond for payment of the purchase- 

srmglit tn restrain a raihvayconipany from enter- j money on a future day. Default was made in. 
ing on land before jniymont of the purchase- payment of the bond ; — Held, that the landowner 
inomw. They remained in pos.se.ssion three wa*s not entitled to an injunction to restrain the 
im.mt’hs, ami tlnm paid the purchase-money:—- company from continuing in possession until the- 
Held, t)uit ihey musr pay the co.sts of the suit, purchase-inoney was paid. Pdl r. Korthamptim 
Meinvnghin iL»rd') v. Met eopolifan My., 14 L. T. and Banhnry Junation My., 36 L. J., Ch. 319 
580 : 14 W. ll 754. L. R. 2 Ch' 100 ; 12 Jurl (N.S.) 897 ; 15 L. T. 

A railway coirqtany, assuming to act under 10(S ; 15 W. R. 27. 
s. S5 of the Lands Chinscs Act, took possession 

uf some iaiuLs belonging to A., whereupon A. filed i Private Act.] — The commissioners appointed 
an injunction l)ill against the company, and under the local acts of parliament, for improving 
moved !ic(‘ordingly. by an aiTangement made thetownofCarabridge,have,uporithetrue con- 
at the. lieariiig. the coiupany undertook to bring stniction of those acts, a continumg right to- 
tlie qiicftiion of the value before a jmj as soon as exercise, from time to time, the power thereby 
ptt<sjlflc, and the value was accordingly ascer- vested in them, of taking property for the pur- 
and the amount paid to A. A motion by poses of the acts, and of referring the assessment 
A., that the taxing-master might ta.x costs of the of the price to a jury, so long as may be required 
suit, and that tiie cimqauiy migiit pay them, and for carrying into full effect the purposes con, tem- 
tbar all fitriher {(roceodings in the suit might be plated by the acts. A person whose property is- 
stayed, was refused, but the costs of it were required by the commissioners for the purposes 
rcse-rvcij. Langhant A. ii//., o^Railw. Cas. I of the acts is not entitled to restrain them, by 
2)}.l ; li L, J., <Jh. ‘136: ]2^,]iir. 574. Are | Lijuuetion, from taking the steps prescribed by 

Dj L. .1.. ( ll. 43 < ; 1 1 Jar. 839. i obtaining possession of the property, 

x\ railway company niust pay the costs of a until they shall have shown a sufficient fund in 
motion ti> dissolveau injunction obtained against ! hand to satisfy the price which may be awarded 
Thcni Iriuii their having failed to comply with the i to him, or until they shall have shown the means 
provisions of the Lands Clauses Act. Rlaintiff , py which tbej' propose to in’oeure it. Salmon v. 
at hbeny to make application to the court for ; Mandall, 3 Myl. A C. T39. 

the {mrpose oi dispt»sing of the suit in which the | a railway act, by s. 12, empowered the com- 
obtaineyl, and the casts of it. j pany to take lands for the puriioses of the act, 
ood trued \ . husfren Counties My., 3 . R. 336. , enter upon lambs ndjoinhig to the railway,. 

laud to dig and use materials obtained therein ; 
Part^ Payment.) — A railway conqifauy paidjniaking full satisfaction for the lands, and for 
part ol the })urchnHC'*money of land required by , damage by reason of the execution of all or any 
them, and took possession, but retained the ; of the powers thereby grantee L Sect, 31 enabled 
balance until the vendor should make a good persons interested in .such lands to receive pay- 
title: Held, that the company hatl purchased ; ineiit for the value, and compensation for any 
the right of possession, and would not; bo com- 1 damage by the severance of such huuls, Ac. 



Sect. 32 provided for the imi>aneUiiig of juries 
to assess the amount of the purchase-moneys and 
compensation. Sect. 53 enabled the company, 
upon payment, &c., of the money, agreed upon or 
awarded for the purchase of any lands, imme- 
diately to enter upon siich lands; provided, that i 
before such payment,. &c., it should not be lawful 
for the company to enter upon such lands for any 
of the purposes of the act. ^ Sect. 54 provided that, 
before taking, temporary possession of any landsj 
the company should agree with the owners or 
bccupiers for an annual rent in respect thereof ; 
and, if required, should give security for payment 
of compensation for any permanent injury which 
might be’ sustained. The company having entered 
upon lands *of the plaintiff, for the purpose of 
taking the subsoil to form an embankment, he filed 
his bill, praying that they might be restrained 
from so doing, until they should have agreed 
with him for a fixed animal rent duriiig'their 
occupation of the land, and given security for 
compensation : — Held, that the acts complained 
of wei'e not within s. 54, but were, by the pro- 
viso of s. 58, brought within the coriditious of 
s. 12. Innocent v. Korth Midland 1 Eailw. 
Gas. 242. 

Lands not entered on— -Injury to.]— In tlie 
case of damage to a party whose lauds are not 
entered upon, but arc injuriously affected by the 
exercise of the])Owers of a railway company upon 
their own lands, m* upon the lands of another 
party, and for which damage compensation is 
required to be made by s. d of the liailways 
Clauses Act, it is not unlawful for the compauy 
to execute the works which occasion the damage 
before the amount of compensation for the same 
is ascertained, paid, or deposited. Hutton v. 
X. A S. ir. By., 7 Hare. 25i) ; 18 L. J., Ch. 345 ; 
13 Jur. 486. See also Pollock, Jn re, 13 Jur. 
760. 

Lands Deteriorated.] — A railway company had 
taken possession of houses under an agreement 
■with the vendors, but had so acted with the pro- 
perty after they had taken I'iossession that it 
became much deteriorated i]i value. The court 
ortlered the payment of the })urchasc-money into 
court without allowing the conq-jany tlie alterna- 
tive of giving back possession. Pope v. G, E.Ily., 
L. 11. 3 Eq. 171 ; 15 L. T. 230 ; 15 ^V. E. 102. 

Eailway Opened.] — An injunction granted 
after a deciec to restrain a railway company 
from coiitinning in possession of land agreed to 
be sold until ].)a3mient of the purchase-money 
and arrears of rent-charges and costs, where the 
agreement contained a clause providing that the 
land sliould revert to the owner in case of uou- 
completion of the railway by a s]>ocificd time, 
the railway having been completed and opened 
after the specified time. McUon (Xc/yQ v. 
iSalUhnry and Dorset Junction JX/,, lO W. 11. 
1074. 

A railway company contracted to purchase 
lands from the chairman of the company, and 
was allowed to take possession without payment. 
It subsequently agreed with his devisees for 
other lands, but the piu'chasc-money for those 
other lands not being paid, a suit for specific 
pejformaiice was instituted, and a decree made 
fixing a day for payment. That day having 
long passed, a motion was made for sale, and 
payment out of the proceeds, although the rail- 
way was in operation ; — Ordered, that if the 


I company did not pay on or before that day 
I three months, the railway was to bo sold. 

\ Jersey (^EarV) Y. South Wales Mineral Ru., VJ 
L. T. 446. ... , 

Death of Landowner — Agreement.] — A railway 
company after serving notice to take lanJ, 
agreed in writing with the owmer to accept the 
title, and the conveyance was executed by him 
and delivered to his solicitors as an escrow with 
a written authority to the company to pay the 
money to them. The owner died, having made 
a will and appointed executors, and the com- 
pany requiring the land, but the executors not 
having proved, paid the money into the bank 
under the 8 & i) Viet. c. IS, andytook possession. 
The executors filed a bill to restrain such taking 
possession, and for an injunction : — -Held, that 
the escrow could have been made effectual upon 
the condition upon which it was authorised to 
be delivered, but that the authority died with 
him by whom it was given ; and* that there 
being a contract, the case was withdrawn from 
the operation of 8 & 9 Viet. C. 18, and the injunc- 
tion refused on the term of the company bring- 
ing the ])urchasc-moncy and interest, provided 
for by the contract, into court. Meirton v. 
Mctrojjoliian B.y., 10 W. E. 102. 

3. Acquiescence oit Consent of 
Landowner. 

Without Consent of Commoner.] —Under the 
Lands Clauses Act, 1845, ss. 90 — 107, if a railway 
take ])ossession, hy virtue of their act, of laiul 
over which there uie rights of common, after 
payment to the lord of the manor of coin})ensa- 
tion in respect of his ownership in the soil and 
1 a conveyance by him to the company, and they 
j construct their railway on the land witlujut 
' having first ]jaid compensation to the commoners 
in respect of their rights of common, a commoner 
may inaintnin an action against the company for 
I the disturbance of his rights of common. Stone- 
ham V. X. B. d’- .S' C. iX/.;41 L. J., Q, B. 1 ; L. U. 

; 7 Q, B. 1 ; 25 L. T. 788 ; 2() \V. E. 77. 

Without Aid of Sheriff.] — Where a landowner 
, refuses to allow a company to enter on land on 
I which they are entitled lo enter under s. 8.5. but 
! does not actually resist their entry, they are justi- 
i fied in entering })eaceably without calling on 
the sheriff under s. 91 to give them possession. 
Lonsemore v. Tiverton and North Devon By,, 51 
L. J., CTi. 570 ; 22 Ch. 1). 25 ; 47 L. T. 151 30 

W, E-. 628. S, 77., in H. L., supra, col. I486. 

Effect of Consent of Landowner.] — A railway 
company having cutereil upon land for tlie pur- 
poses of their act, with the coirsent of the owner, 
he is not at libertv to treat them as trespassers, 
Knapp V. X. C. A D. iX/., 2 H. .V C, 212; 32 
L. J., Ex. 230 ; 9 Jur. (N.s.) 761 ; 8 L, T. 541 ; 
i 11 W. E. 890. 

I A company was empowered to ])urchase land 
i and enter upon atid use the same for the pur- 
i poses of a railway. But they were not, ‘S^xeept 
I by the consent of the owner or oi^ciipier,” to 
I enter upon any such lands until they shoukl 
! have paid or deposited in the Bank of Englaiul 
i the purchase-money or compensation agreed 
I awarded to be paitl for all interest, in the same. 

' The compauy, with the consent of the ownei*, 
entered, in 1847, upon lands, required for the 
' purposes of the railway, the amount of compen 
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, iftio orul not ill 1794. Held, secondly, that 

Kilidu Uaviii}? been by ™ „ersaiis who had bought A.’s property, with 

them referred to an arbitrator, in the cniiditioiis of sale as to the canal, 

awarde<l a sum as cornpeiisation. . were equally bound by the same equity. Beau- 

a oonvoyance. nor pay.uent of the awwde 17 Beav. 60 ; 22 L. J., 

had 1>eLi made, and after the award a dema^ ^ r. 280. 

<,f possession was served upon the company. yi.p'owner of land, upon which a railway 
Held, that ejectment coidd not te maintains empowered by parliament, are about 

aejainst the eompany, the ormr s only iigh entitled to an interlocutory 

being to enforce the payment of , , i„;unctiou to restrain them from so entering if, 

under the award }' q b 486; bv his silence and conduct, he has permitted the 

Bradford By., 16 Q. B. ..16 , 20 H. J., y. t.- -to . to carry on their works upon the sup- 

‘■■’i'^;;m[’-eompany. having PO- to ^ P^tr^illndfrqlS" 

disabilities, took posscfssiou ot the lands o ^ ^ ? whose fields a railway company had 

infant on an agreement c^terwhhtbfotioe or permission, lied a 

alter an award b> the . „,,,i „nnlied for an injunction to restrain them 

gro.ssiun or annual rent-charg^' which ougM to i tirt of one field, and 

l,e paid, but winch ”7 toliind the depositing iron a'ceitain other field ; but it 

})cin^" party tt) it wlu> had powei tc ^ ni-inpqrhuT that there had been a disposition to 

infant's interest, the awarded ^ _ ‘ the part of A., and that the steps taken 

wre'S;; for the public >afetyr on the 
:iLn‘<‘cnjent. ioi it> ictiiin it me uum rvmnvmv uridertakinG’ to r>ay into court the 

;Ers,r;S:,SsEE"5 s- 

year, after , j ' j' . comiuis- waiver of objections to proceedings, the subject 

Eln'iX. hie^ Ca.Va^ ef the treaty, nlthougdi such procoalings be not, 

i 1 f hn iTitcM’Osts of lea'^eholds in the in fact, authorised by the lailwaj act. JIe 
puivli.iwd the lilt . . ^ by ,he Where an act authorises the construction of a 

I'nidowiier and the intended ereclion of a bridge railway over tlic land of another upon 

I'lv liim iiU'dit lobe restrained bv iiijnnctimi, compensation, and tlio railway is made withoiit 

, Eo m 1 b b 'be company aiitliority from the mvner of the land, but is 

n ilerfAlm'to pnl in f uve tlieir parliamentary afterwards used tor htteen j-oars witipiis know- 
veil I nde, ad not expired) to acquire the leilge, he will not bo permitted to mtortere with 
/l„./biti.a/ (h. V. Bar. the possession. , All he eidit let 0 is to hai^ 

•> lie (i ic .I.ayii; 27 b. J.. Ch. 62.') ; 4 the compensation assessed and paid. -Vida v. 
.lur. (A’.S.) tiTl'; 6 \V. K. (!7li. 27 lieav. 510. 

Bcl-oie the am.iunt to he l«;'l ’.•'■•"•■‘y Disputed Ownership. ]-Af ter a railway corn- 

company tor land, vci limed l.j thun tot the puvehased a iiieco of laml from A., 

pur,,o.,.sottheirini *wlioi4s mentioned in tile book of reference to 

“ 'Tv't t . r ;i,b t.,1 im be the owner of it. B., a neighbouring laiidowiier, 

fii mW i)y hijimction, to stop the works, company from contiumug in possession of it, 

B-u//,f<,r. lra-rr,naJ Ifadhyo Jl,/., 4 Ihiilw. Cas. 2" B. J., Ch. Iil4 ; la Jui. .,1 
i'lli. See ('rom/ord Canal (h. v. Cnttn. 4 

h’aihv. ('as. t42. 4. OMITTED INTERESTS. 

hi 1794 an act authoriswl the making of a ...r . . ^ ^ 

public canal thron.Ldi hauls of which A. was the Interest acquired after Notice to ireat.J— -A 

owner and Jk his k*s>ee, and upon payment of niilway company gave notice to a tenant-at-wiii 
tht‘ cftnqu'nsation. the land was to vest in the to take part of tlie lands, and the com})any was 
ct'inpanv. -\n arranu’eniciit was made in respect allowed to take possession and complete then 
iff c.inipcnsation with B., but not with A. The line. Afterwards, a person, who had subse- 
canal was made •‘with the full consent and queiitly to the notice purchased^ one-ninth ot 
ap])robati<m of ami in accordunce with the the land, tiled a bill, merely ])raying an iirjunc- 
wi-hes of A.," whose name was mentioned in tion to restrain the railway company from 
tin* a(9, ami it was enj<fy('d until the e.y]»iration entering upon, eontinuing in ])Ossession 
of the leasfHn Iis44. 'ilaj representatives of A. otherwise interfering witli the land. The bill 
then rccovtu-cd at law the, land taken for (he was flismissed with costs. Carnorhtni^, yorwtcli 
canal •.— Held, in cipiity, that A., having tlms and Spalding if//., 2G Beav. 11)9. See alao 
saiictifuieil tin? formation of the canal, was not Notice to TiiE.VT, supra, cols. 131") et seq. 
entitled to ?-etake possession, but only to a fair 

ecmipensation, to be determined by the agriciil- Interest Acquired contemporaneously by Mis- 
lural value of tlie land taken, as calculated in | take.]-— A laudlonl entered into some arrange- 
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ment with his tenant for a lease for eight years. ' A railway company serve<l H. with notice of 
Afterwards, a railway company being in want their mtention to take lands, of which he was in 
of part of the farm, agreed with the landlord for possession as tenant for life, hut who wms treated 
its purchase. Subsequently to this, by some as owner, and so scheduled in the book of ‘ 
mistake, the landlord, on the same day, granted reference, though the company had notice of his 
a lease of the \vhole farm to the tenant, and limited interest. An agreement was cuteicd 
conveyed a part of it to the company. A question into between the company and a land valuer 
also arose, under the agreement, whether the (acting as the agent of H.), who agreed to sell 
landlord or the company was to make compensa- the lands for SOOZ. H. invested the jairchase- 
tion to the tenant. The company took possession money in shares, and the company entered his 
and the tenant brought ejectment Held, under name on the register of sliarehohlers. The 
these circumstances, that the company could company took possession of the lands, and had 
maintain a suit to stay the ejectment and used the same for the: purposes of the raU^^^ 
ascertain the rights, and an inquiry was directed, w^orks. Mortgagees alleged that H. had no power 
NorwiGh My. Y. Wodelumse^ 11 Beav. 382 ; 13 to sell, and he himself denied that he had 
Jur. 435. • authorised the agreement made in his name, or 

had let the company into possession. The 
All Interests must he Settled.] — 8emble, a company tiled a bill against H. for specific 
railway compang is not entitled to take posses- performance, but subsequently ordered it to be 
sion of land under the provisions of the Lands dismissed. The compaiqy contended that they 
Clauses Act, 1845, until it has settled, not only were rightfully in possession, and that the 
wdth the persons in possession, of the land, but mortgagees ought to have proceeded under s. 6(8 
also with all persons having any interest. Inye of the Lands Clauses Act to have the compen- 
V. IMirrningJiam^ Wolverhampton and Sfovr sation, the right to which they did not deny, 
Valley lly., 3 De C. M. & G. 658 ; 1 W. R. 300. ascertained as therein directed -Held, that the 
The E. C. and the L. &; B. Raibvay Com- company was not rightfully in possession, and 
panics were duly empowered to make a railway, that s. 68 applied, not only where a company 
and to take certain lands for that purpose. After must be rightfully in possession, but where 
giving the usual notice, as required by the : compensation was sought by persons having a 
provisions of the Lands Clauses Act, to the j limited interest ; and the court gmiited an 
lessee in possession of the lands, the companies, i injunction to restrain, the company continuing 
with his permission, entered into possession, aiKl I in possession until compensation had been made 
commenced the necessary works, 'I'hc lessee-; to every person having an interest in the 
made no statement of his interest, and no infor- 1 lands. Per7i.s‘ y. Great Wycomhe My., 3 Gilf. 
Illation w\as given to the companies of the i 662 ; 8 Jur. (N.s.) 1051; 7 L. T. L50 ; 10 W. IL 

interests of " the plaintifis. Afterwards the I 788. 

companies paid valuable consideration to, and 

obtained a conveyance from, parties who claimed Mtstakf of Company 

to be owners of the property, and to be capable .i. JMISTAKL Oij company. 

of conveying it. Other parties who claimed to Restraining Proceedings.]— Where a railway 
be part owners, ■who had not been served with company acting bona fide has made a mistake as 
notices, and who were ignorant of the above to the lands they have valued and taken fiosses- 

proceedings, then came forward, and, together sion of, and the question between the company 

wdth the lessee, denied the right of the former and the landowner is merely one of value, the 
parties to grant a conveyance. On motion for court will not, by injunction, stay the woiks on 
an injunction by the new claimants, the court the property taken. The court, in such cases 
would not interfere with the possession by the has regard to the injury which may be done to 
companies, but required the companies to the public. Wood v. '^Chainng Crou My., 33 
undertake to proceed forthwith to determine Beav. 290. 

the value of the land, to undertake to pay the Where a railway company have taken posses- 
value when determined, and to give the new sion under s. 85 of the Lands Clauses Act, 1845, 
claimants the usual bond under s. 85 of the when in consequence of ^unintentional erroj’, 
Lands Glauses Act, and thereupon directed an they were not entitled so to do, the court will 
inquiry whether the new claimants could make authorise their continuing in possession upon 
a title, without prejudice. The order did not afterwards complying with the requisitions of 
give liberty to adverse claimants to come in and the statute. Willey v. /S'. E. My,, 1 Macn. 4^; G. 
prove their claims, as they could apply by 58 ; 1 H. & Tw. 56 ; 6 Railw. Gas, IDS ; 18 L. J., 
summons at chambers. Alston v. Master n Ch. 201 ; 13 Jur. 241. 

ify., 1 Jur. (N.s . . ' ^ 

By Agent— Possession given up.] — Iheplam- 

Mortgagees.]— Some property was mortgaged tifi, the rector of Stoke - upon - Trent, was 
to the plaintiffs, who were not to receive their empowei*ed by an act of parliament to sell the 
money until a future day. A railway company, glebe lands, or to lay out the same fur building 
with knowledge, treated with the mortgagor purposes. The provisional committee of r^i-ih 
alone, and, not agreeing, paid into court, to the way company, who were soliciting an act or 
credit of the mortgagor, the amount of compen- mcorporation, _ by an agreement m m'lting, 
sation, but made no provision for the compensa- contracted with the plaintiff to purchase a 
tion to the mortgagees, under s. 114 of the Lands portion of the glebe, which bad been laid out 
Glauses Act. The company then took possession, for buihling, and the plaintiff, as part of the 


been ascertained and paid of secured. Barihen v. ing into the agreement all the lands, except one 
Mast and West India Dorks. 12 Beav. 298 ; 19 field, which was let to a tenant, were lying 
L. J. Gh. 153 • 14 Jur, 7. waste ; and, after the agreement, an agent of tlie 
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,.,„nnnnv eonrcivrag that theT had parchased ' as the party interested in the land, it is sufficient 
i ” faMfw to let theanoccu- that the bond to be given imdei- s. So secures 

; cl s -tto the opinpensatiou-inoney to the 

small Urn ihe tenants of that portion of claimant, his executors, &o , without referring to 
the land; but discovering his mistake, on the 

remonstrance of the plaintiff, he pnt. an end to 00 L T tr 201 it Ju^^^ 

tl,o tennnev. and tendered to the plaintiff the b Kailw. Cas. 100 ; bh 201 , lojm 241 


tile tenanev. and tendered to the plaintiff the I 6 Kailw Gas. 100 ; is is. un. zu ; louur.zii 
rent received. It was not determined Whether ,SembIe, that the condition oi the bond must 
tlifraUwa^vonldpass through the glebe land be to' not -on demand, 
i-v 4'Ufv /'iiwvuTV'i'nir mfcrllL hft OTfiered LdiWJuiM V. (T. i V . M l/..) lllllcl. 


On a motion, that the company might be ordered Lan^ \ . ^ nitia. ^ 

to r.av into the court the amount of the A bond, given, uiic, ei 8 & 9 Vict c. lb, s bo, 
^ ^ fnv the land -—-Held, that where the value of the premises taken was less 

SlhraArwhcu-eapurcuLr has^akenand oon- than 200 /. and e.vceoded 20f instead of being 
Hmins l ossi ssionAie cannot retain it vrtthout conditioned for “ payment to the party, or deposit 
m purc^^^^^ into court ; yet, in the Bank of England for the beiiefit of the 

that in the present ease, the agent of the com- parties interested,” was conditioned for payment 

vauv havinpi entered bv mistake, and having -rto the party, her heirs executors, admmistrators 

miittod possos-siim. the' rule did not apply, or assigns, and tor deposit m the^ Bank of 

7 W«/;»w;mv .l/«/ie/irfer Ity-, England or otherwise tor the beneftt of the 

<> PnJKr lul paidles interested, as the case may require, under 

n provisions contained in the Lands Clauses 


6, Bond and Deposit. I 

Surveyor — Appointment and Valuation.] — 

\aluati<»n oii a. hoiis<‘ taken by a railway company 


Mirvevor who did not enter the house valued | * 


Act ” : — Held, that the introduction of the words 
“ or otherwise ” was not authorised by the act, 
and that the bond was not, therefore, in com- 
nliance with it. IIosMncj v. Phillips, 5 Eailw. 
Cas. 560 ; 3 .Ex. 168 ; 18 L. J., Ex. 1 ; 12 Jur. 


is not a proper valnati<.»n. rotter Metropolitan 
Jhf., 10 Jur. (N.s.) ,1014 ; 10 L. T. 777 ; 12 W. R. 
U)2l. 


The condition of a bond given by a company, 
on taking possession of land before the purchase- 


T' *. , •.-ii'.anv i money was ascertained, was on demand to pay 

It IS not n<icessarytor ac(»mpan.' , < ^ , nw 7 ipr. or on demand to deposit in the 


Lt to the owner, or on demand to deposit in the 

the pioMhiuus ot S. b.) i t t - ^ r j ^ England the amount of such purchase- 

!,'.Khmfur‘tii<.hu l V. TO'/foS determined :-Helcl that the con- 

ui.miig III! 1111 i.uui. ■< ,/ ^ 1 dition was bad, as giving the party claiming to 

’ be owmer the option Sf oompeliing payrSent 

'ht iustrunieirt. bv which a surveyor is ap- cither to himself or into the bank, wliatever the 

pointcl uiuler s. .S.Vof the [zuids Clauses .Act, \‘6 L 

Leed not specify either the lands which the ^ Cas. 201, lb L. J., Ch. 

surviwor is to value, or tlie <50iirse of the railway. s. u j. 

i'm/i/rfr,. V. //. -V. J/,/.. 1 li Sim. 3 ; 2 Ph. 330 ; 10 ^ bond eonditioncd for payment ‘ at any tune 

T *{ Ph .t.Li « 11 lin- c.p; hereafter” to A., or deposit m the Bank ot 

'■ ‘ ’ '• * • England for the benefit of the parties interested, 

Validity of Bond.] — 2 V nomination by the of purchase-money or compensation, is not a 

iu>tiees, under s. brM>f the Frauds Clauses Act, of proper bond. Cotter v. Metropolitan Rp.ylO 
the surveyor employed, by the company, and who Jur. (N.s.) 1014 ; 10 L. T. 777 ; 12 W. R. 1021. 
has alD.‘adv in the course of such employment 

valued the* land, does nor necessarily invalidate Sureties.]— Two sureties are required as 

a hmd under the section. Lanf/haniY. ft. N, By., well when the bond is given by a corporation as 
1 Dc C. Sni. 486 ; o Railw. Cas. 269 ; 16 L. J., by an individual. Semble, that the several bond 
('ll. 4H7 ; 11 Jur. 839. of the company and ioint bond of the sureties is 

sufficient. Barher Moiih Staffordshire By., 
Bond— Form.]— A railway company under the 2 Be G. & Sm. 55 ; 5 Railw. Cas. 401 ; 12 Jur. 324, 
p< > we rs i»f the laiuis (Haiises Consolidation Act, 589. 

1815. gave the usual notice of a reference to a The approval of sureties in a bond under 
jury t'o assess the value of a ])ortion of a house, s. So may be given by the justices on an ex parte 
diop, and ourbuihlinu^ which luui been occupiefl application of the company. But if such a bond 
t ( ‘get her. cofiue being*- roasted in the outbuildings, be made to landowners jointly, they being tenants 
nud hoid in the shri}*. They gave a bond to the in common of the land, it is not a sufficient corii- 
lc<-<ee, lier heirs, (‘xetmtoix mhniuistrators, and I ])liance with the act. Lanqham v. G. N. B,\j., 
a>^igi!s. and paid into court 6097,, the amount at 5 Railw. Cas. 263 ; 1 De G. & Sm. 486 : 16 L. J., 
wiii<*h I he value of the buildings taken by them Cli. 437 : 12 Jur. 574 ; 11 Jur. 839. 
had been esriniateil under the provisions of the 

net : they then profieededto enter into possession. Amount of Valuation.] — When a railway com- 
aint to pull dtivvn the buildings. The lessee filed pany. having given notice of their intention to 
her bill. ti> wiiieh neitlier the superior landlord take ])art of a house or a factory, is obliged to 
nor h<‘i‘ .sul:»-lesse<* was a party, for an injunction take the whole, thej’' cannot take possession of 
to restrain the <unnpauy from continuing in pos- the part they require, without paying into the 
ses^inu of the buUduip on the gmund that the bank the value of the whole which they are 
IxukI given was invalid by reason of its being obligeil to take. Giles h. C. S/ TJ. Bq/.,! Dvqw. 

<*onditiiuied for payment of the sum specified to 8m. 496 ; 39 Jj. J., Ch. 693; 7 Jur. (N.S.) 509 ; 

tin* hfirs, execators, administrators, and assigns ! 5 L. T. 479; 9 W, R. 587. 

of t he less^'o. The court refused to interfere. I If when a company gives notice to take part of 
Bakht v,h, d'* A’. 97 By., 3 Do G. k Sm. 414 ; I property, and is re(iuired by the owner to take 
13 Jur. 579. ' the whole, the amount to be secured by deposit 

Where a railway company treat with a claimant : and bond, under s. 85, before the company can 
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take possession of the property , they require, is 
the value of the entire property, not of the por- 
tion actually required by the company. .Under- 
wood V. Bedford and Camdmdqe isiv., 31' L 
Oh. 215 ; 7 Jur. (N.s.) 941. ' ‘V ‘ 

A railway company gave notice of their inten- 
tion to take ten pieces of land, authorised to be 
taken by their special act, according to s- 18 of 
the Lands Clauses Act. They afterwWls entered 
upon eight of such pieces only, and had them 
■ valued, and deposited the amount of valuation 
in the bank, and gave security by bond under 
their corporate seal, but without sureties, to the 
landowners, under s. 85 :~Held, that the com- 
pany could not enter on less than fill the lands 
comprised in their original notice, and deposit 
the value of and , give security tor such less 
security. Barker y. M)7'th Staffordshire By., 
2 De Ct. & Srn. 55 ; 5 liailw. Cas. 41)1 ; 12 Jur 324 
589. ‘ ’ 

The compensation in respect of which the 
bond is given by a railway company under s. 85 
of the Lands Clauses Act, on entering upon 
lands before agreement, does not include com- 
jiensation for minerals under the Raihvays 
Clauses Act, 1845, ss. 78, 81. Breath and Breoon 
By.. Ex parte. 45 L. J., Ch. 196 : 2 Ch. L. 201 • 
24 l\hR. 357. 

The valuation which by s. 85 of the Lands 
Clauses Act a railway company is required to 
obtain before exercising the power of entry 
given by that section must include compensation 
for severance, etc. Field v. Carnarvon and 
IJanhris By.. 37 L. J., Ch. 176; L. R. 5 Eq. 
190 ; 18 L. T. ,534 ; 16 W, R. 273. 

A railway company was entitled by a special 
act to acquire compulsorily an easement of 
tunnelling under land, unless a jury should 
determine that such easement could not be 
acquired by the company without material 
detriment to the remainder of such land Held, 
that the company might enter upon the land for 
the purpose of making the tunnel under s. 85 
of the Lands Clauses Consolidation Act upon 
depositing the value of the easement, and could 
not be compelled to deposit the value of the 
whole land. Hill v. HUlland By.. 51 L. J., Ch. 
774 ; 21 Ch. D. 143 ; 47 L. T. 225 : 30 W. R. 
774. ' , 

Where a railway company took possession of 
the plaintiff’s land, under Ahe Lands Clauses 
Act, s. 85, paid into court 868^. as the value of 
the land, and the land was aftersvards duly 
valued at 1,2277., and the plaintiff moved for 
an order directing the company to pay the 
difference in the value into court Held, that 
the difference must be paid in forthwith. Ash- 
ford V. L. C. A B. By., 14 L. T. 787. 

To what Account.] — Honey paid into the 
bank under s. 86 to the credit of “Ex parte, the 
]’»romoters of the undertaking, the account of 
the landowner ” : — Held, to be rightly paid in. 
Poynder v. G. X. B,y., 16 Sim. 3 ; 5 Railw. Cas. 
196 ; 11 Jur. 646. And see 2 Ph. 330 ; 5 Railw. 
Cas. 201 ; 16 L. J., Ch. 444 ; 11 Jur. 648. 

Investment.]— A petition by a railway com- 
])any for investment of money paid into court 
by them under the provisions of the 85th section 
of the Lands Clauses Consolidation Act, 1845, 
need not be served ujjon the landowner for 
whose security the money was deposited. Car- 
marthen and Cardigan By., Ex parte, 2 N. R. 
515. 


' Landowner cannot Claim Benefit and Bepu- 
diate.']— A landowner is not entitled to avail 
himself of the security provided by s. 85 of the 
Lands Clauses Act in the deposit of the money, 
and at the same time to repudiate the proceed- 
ing, the benefit of the result of which it was the 
object of the act thus to secure to him. Fooks. 

2 Macn. & G. 3.57. 

Bor what available,] — The sum deposited 
under the act as a .security for what the jury 
should find, is not available for any other pur- 
pose, and consequently mortgagees of the land 
have no lien qpon it,, butAas equitable mort- 
gagees, they are entitled to a lien on the property 
comprised in the memorandum of deposit, and, 
in default of payment, to an assignment to them 
by the company of such property. Martin v. 
E C. A B. By., 35 L. J., Ch. 795 ; L. R. 1 Ch. 
501 ; 12 Jur. (x.s.) 775 ; 14 L. T. 814 ; 14 W. R. 
880. ; 

Interest.]— Sect. 85 of the Lands Clauses Act 
I makes 57. per cent, interest payable on a sum 
recovered, under s. 08, for neglecting to issue 
a warrant to the sheriff within twenty-one days 
after notice that the proprietor wishes to ha\m 
the question of compensation settled by a jury. 
Aberdare By., hi re, S W. R. 603. 

7. Repayment op Deposit. 

Deduction of Costs.] — Money paid into the 
bank by a railway company, under s. 85 of the 
Lands Clauses Act, ordered to be repaid to them 
under s. 87, without any deduction for costs 
payable by them to the landowner. Stevens, Mr 
parte, London and Souihampton By., In re, 16 
8im. 165 ; 12 Jur. 238. Affirmed, 2 Rh. 773 ; 5 
Railw. Cas. 437 ; 18 Jur. 2. 

A railw’ay company, being desirous of taking 
land under s. 85 of the Lands Clauses Act, 1845, 
paid into court the amount at which the land 
was valued by the surveyor, and also gave the 
owner of the laud the bond prescribed by that 
section. Subsequently, the amount at which the 
land w^as valued by the jury was paid by the 
promoters, and the bond returned to them ; they 
now petitioned to have the money returned 
which they paid into court. The owner of the 
land opposed this petition, on the ground that 
the petitioners had not yet paid the costs of 
investigating the title, of the conveyance, of the 
inquiry before the jury, and of a suit by the 
owner in another branch of the court for an 
injunction, which the promoters had rendered 
necessary : — Held, that ‘the costs of the suit 
were not costs provided for by the act, and that 
they should be disposed of by that branch of 
the court to which the suit was attached ; and 
that, as to the other costs, the court had not 
discretion, under s. 80 of the Lands Clauses Act, 
to order them to be paid out of the fund in 
court, the remedy as to those costs being other- 
wise and fully provided for by the act. G. X. 
By., Ex. pa He, 16 Sim. 169 ; 5 Railw. Gas. 269 ; 
17 L. J., Ch. 314 ; 12 Jur. 885. 

A railway company took possession of land 
under the powers and for the purposes of their 
act, and duly paid money into court for the 
land. The parties differed as to the completion 
of the contract, and a jury ultimately assessed 
the purchase- and compensation-money at a fixed 
sum. The vendor brought an action against the 
company for that sum with interest, and for 
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, . > .iv. r^rnTmoivv I the company, without the necessity of verifying 

iiiiistfi*. Thf coiuvany plcntloil ijever ludebtwi ( Bond satisfied.]— The court 


wards ioined in tl.e actinn, but no noiiee ! that the conditions thereot had been satistiert, 

Idveu. ■ The comiiany then presented a petinoii | n,oneT which had been paid into 

nnivinsi imvinent out of the court lo them oi thereunder to be paid to the company, 

their deposit, but the vendor opposed on ^ 2(i L. T. 687. 

tlie urounil lliat the disallowed cffits neio stni ^ rajhvav company, being desirous of entering 
unpaid, and the action pending :— Helil, that ine ^ certain lands before agreement, made the 
(annpanv were eiititle<l to tin , nkial deposit and gave the usual bond. After- 

vendor was not allowed any costs ot t“® .^,.J^J.ds by an agreement in writing between the 

^y\mhh'lh>:llnl<^ IhrliiMj gg,j,.,an4 and landowner, it wns referred to an 
A railway company sewed a notice to iiea^ tg determine the pnrohase-money for 

and gave tlie usual Ijond. and ‘fP”;,' the lands taken by the company, and also the 

TCiuired by s. So of Ae Lands tlausts Ati. „ any damage sustained by the 

The landowner tiled a bill “2 landowner by reason of the execution of their 

pany from entering, but a motion tor injunctni special act, the 

stood over by arrangement, and no tuitlrei ..t i . Glauses Act, or the Railway Clauses Act, 

wore taken. Ultimately, the companj .ujai - landowner was entitled to claim against the 

dom-.l tlie pureliaso with the 1,’. company” :— Held, that the bond did not include 

owner ■•—lleUl, on a petition lor a le-ti.irstu „*j.jtion awarded by the arbitrator in 

of the delioait to the company, a"'] ™ respect of minerals under the Railway Clauses 
earn'clling of the bond. <lnd the Act. ss. 78 and 81. and that the company, having 

not entitleil to iiave the costs ot h^ awarded as the purchase-money 

tlie deposit. Jiirmniijlmm, " ^ and compensation in respect of the lands taken 
i/ if 1/.. 1 Hem. S: M. 1 1- ; . x . v. them, had performed the condition of the 

atth. ■ ,, , ,, V v....r, so entitled ')Lk 1, and was entitled to the return of its 

But, seml.le, he would have 'f^n so ent tkd 45 

if ihe piurhase ha.i liewi abandoned > > ea-"" ^ J.. Ch. 11)6 : 2 Ch. D. 201 ; 24 W. E. 3.57. 

of tlieimibilityof theeompanytocuinplete. 2A. 1 • 

Costs of.] — iSVY^ supra, col. 144 d. 

Transfer of Mortgage.]— A railway company 
DnviiHi- t-ikon lands under their compulsury 

,;.wi ,t. ami pal;! the defsisit into court, may IV. COMPENSATION. 

''‘'''V^r\C1el«']it^"•‘viSm^ A. IN Eespect OF WHAT INJURIES, 150.5. 

‘ess, "a™ ““ 

Jn h \V. U. 1.522. 


2. Auelent Lights^ 1522. 

Petition for Payment.]— Where a corporation 3. 
after paving a deposit ii.lo court am entering L (.opylwUp Uli. 

III! 1‘ihils under tiie provisions of tlic Lands Jtthes, --os 

O ai i's ict Hlv has afterwards concluded the C. In Eespect of what Persons, 1o 27 
mnl'lias. lwVoiitraet. the deposit vvill be returned, D. Principles of Assessment, 1o37 
Iinon tlie petition of the coriioration. without E. Settling Amount, and Pbac 

upi u 11 V. t I'wv.R-p.n'sr. 


Peactice 


>4iUTicc upon the vciulor, ii the consent in \yriting 
of the latter to the prayer of the petition lie 
obtained. Ilmhhrajicid (hrporofhm. K,v >p(irt(\ 
Jhfmn. In n\ T. THd. 

'Wiiere a railway company, prior to entering 
ui on lam Is. has mmle a deposit in the bank and 
-iven u bond under s. 85 r>f tlie Lands Clauses 
*Aet, IM5. the court has jurisdiciion, under s. 87, 
in the event of the non])orformance of the con- 
dition of the bitiid. to order payment out of the 
ileposit to the landowner on a petition presented 
}>y him for tliat purpose adversely to the corn- 
pan v. MtfflwrJi Edati\ In re, 48 L. J., Ch. lltB ; 
10 (‘h. I>. m ; 27 \V. U. 245. 

AVhert* a railway company has paid the esti- 
mated value of a piece of kind into court under 
s. 85 of the LandN Clauses Act, and afterwards 
coIleln<k^s the purchase hy contract, the court will 
not order the payment out to the company of 
the smu deposited, unless the vendor joins in the 
petiliim, ftr a eopy of it be served upon him. 
Sitnih Wulvit hi rr, 0 Uaihv. Uas, 151. 

lipon petition by a rtuhvay e«mi}>any for 
repayment to the secretary of money pai<l inlf> 
court under the 8 ic h Viet, c, 18, s, 85 : — Hekl, 
that tiavment to the st‘cret.ary might be ortlered 

1.. .-A... .1 xi,,. -.i*' 


Theeeon. 

1. JSWice of CHaim, 164:0. 

2 . Ilcm Bd erm ined. 
a. By Jury. 

i. Compelling Company to Issue 

Warrant, 1546. 

ii. Precept to Sheriff or Coroner, 1547. 
hi. Summoning Jury, 1548. 

iv. Jurisdiction of Jury, 1552. 
y. Yerdict, 1552. 

vi. Setting aside Yerdict, 3560. 

vii. Eecording Yerdict, 1562. 

viii. Costs of Inquiry, 1563. 

ix. Enforcing Payment of Amount, 
. : ' , 1568. ■ 

1). Eeference to Arbitration. 

i. Submission, 1568. 

ii. Arbitrators and Umpires, 1569. 
;iii. '.Award. 

(a) Practice as to, 1573. 

(b) Validity, 1575. 
iv. Special Case, 1580. 

V. Costs, 1580. 

c. By Justices, 1585. 

(1. In Superior Court, 1587. 
e. By Surve^^ors, 1590. 


that payment to the st‘crer.ary might m onieren e. ny Durveyurs, louu. 

upon tlie petition being stamped with the seal of | F. llESTRAi^'ixa PROCEEDiEasTO Obtain, 1590, 
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LANDS CLAUSES 

A. IN BESPECT OF WHAT INJURIES. 

Land must be Taken, Affected or Entered on.] 

—The words “ lands which shall have been taken 
for or injuriously affected by the execution of 
the works,” in s. 68 of 8 & 9 Viet. c. 18, include 
such lands only as are actually taken or actually 
affected by the works of a railwav company. 
Bu/rliimhato Y. and Oxford Juno- 

tian My. , 6 Railw. Cas. 600 ; 5 Ex. 475 : 20 L J 
'•Ex. 246. , * *’ 

They apply to the case of lands entered upon 
and used under s. 85, and the landowner is in 
such case bound to initiate proceedings for 
settling the compensation. Doe d. Ar mi stead v. 
North Staffoi'dsMre My., 16 Q. B. 526 ; 20 L. J. 
Q. B. 249 ; 15 Jur. 944. S. P., Adams v. London 
and Blaoliwall My.. 2 Mac. & G. 118 ; 2 Hall&T 
285 ; 19 L. J., Ch. 557 ; 14 Jur. 679. 

A canal company was empowered by act to 
take lands, &c., “ making satisfactiori to the 
owners or proprietors of, or persons interested in 
the lands,” &g:, so taken, for any damages by 
them sustained. By another clause it was 
enacted, that in the event of the company, 
owner or parties interested, not agreeing as to 
the sum to be paid for the absolute purchase of 
the land, certain commissioners were to settle 
what sum was to be paid for the purchase, and 
also what distinct sum was to be paid as a com- 
pensation to “ parties interested.” The company 
purchased from L. land over which the plaintiff 
had a railroad, by way of easement. They entered 
upon the land in December, 1884, but did no 
injury to the plaintiff’s railroad until February, 
1836. The plaintiff gave no notice to the com- 
pany of his having any interest in the land, and 
nothing was paid to him by the company as 
compensation i—PIeld, that the plaintiff was not 
entitled to compensation under the act until he 
had sustained some actual injury ; and that the 
company was bound to give compensation at any 
time after the injury. Thirhnesse v. Lanoa.ster 
Cknal Co., 4 M. & W. 472 ; 8 L. J., Ex. 49. 

Evidence of Taking Possession by Com- 
pany.]— A person who had a leasehold interest 
in premises held by a tenant from year to year, 
received notice from a projected railway company 
that the premises were required for the purposes 
of their undertaking ; and the company subse- 
quently arranged with the tenant, and received 
from him the key. She thereupon gave the 
company notice of the amount of her claim and 
the nature of her interest in the premises, and 
requiring them to issue their warrant to the 
sheriff to summon a jury ; and, upon their neg- 
lecting so to do, she brought an action for the 
sum^ claimed : — Held, that these facts warranted 
the jury in finding that the company had actually 
- taken the premises, and consequently that they 
were liable for the amount demanded. Barltcr 
v. Metropolitan Moj., 17 C. B. (n.S.) 785 ; 10 Jur. 
(K.S.) 1127 ; 11 L. T. 312 ; 13 W. R. 82. 

Eight of Action if Act not Passed.] — In order 
to found a claim for compensation under s. 68 of 
the Lauds Clauses Act, 1845, and the Railways 
Clauses Act, 1845, some special or peculiar 
damage must be done to the lands by reason of 
the construction of the works, which diminishes 
the value of the lands, which damage would have 
been the subject of an action at law before the 
statute. But no compensation is given for 
' damage if the thing done was one for which, if 
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done without any statutory power, no action 
could have been maintained ; nor when a right 
ox action, w’hich would have existed if the works 
had not been authorised by statute, would have 
been merely personal. Caledonian My, x. Wal- 

VI T^'iistees, 7 App. Cas. 259 ; 46 L. T. 826 ; 
30 W. R. 569 ; 46 J. P. 676— H. L. (Sc.). S. P 
BeMim Y,Mma7id My., m L. J., C. P. 11 ; L. R. 
3 C. P. 82 ; 17 L. T. 499 ; 16 W. R. 221. 

No claim can be made in respect of damage 
tor which the claimant would not have had an 
action, supposing the railway act had never been 
passed. City of Glasgoio TI nion My. v. Hunter, 
L. R. 2 H. L. (Sc.) 78. S. P., Wood^. Stour^ 
16 C. B. (N.S.) 222. 

In order to entitle a claimant to compensation 
there must be an injury to the land or some 
interest in it which would have been the subject 
of an action before the statute. Meg. v. Metro- 
poUtan Board of Works, 10 B. & S. 391 ; 38 L J 
^ 5 W. R. 1094 ! 

265; 

2 Q. B. D. 224 ; 36 L. T. 898— C. A. 

The test to be applied is, whether the act done 
wmuld be sufficient ground to maintain an action 
if it was not authorised bv the act of parliament. 
Metnpolitan Board of Works v. MeCarthy'^ 
L,. J., C.P. 385 ; L. R. 7 H. L. 243 ; 31 L. T. 182 : 
23 W. R. 115. 

A private act, incorporating the Lands Clauses 
Act, 1845, contained special clauses giving com- 
pensation for damage caused by the exercise of 
the powers of the act to the proprietors of certain 
specified estates : — Held, on the construction of 
these clauses, that they were limited to damage 
which, but for the act, would have been action- 
able. Mkodes V. Airedale Drainage Commis- 
sioners, 45 L. J., C. P. 861 ; 1 C. \\ D. 492 ; 35. 
L. T. 46 ; 24 W. R. 105S-C. A. 

A corporation, being authorised by act of 
parliament to stop up or level a street for the- 
purpose of its act, in the coui'se of operations, 
wrongfully cut into the cellars of a house, which 
were under the street, leaving them .open and 
exposed. The corporation, also, in the coui’se of 
the works, partially stopped the traffic along the- 
street.^ ^ An injunction having been obtained! 
restraining the corporation from cutting into the 
cellars, with an inquiry as to damages : — Held, 
that although the owner was entitled to damages 
for the structural injury to his cellars, he was. 
not entitled to d.amages for depression caused to* 
his trade by reason of the difficulty of access to 
his shop, it not being shewn that the depression 
arose from the wrongful, as distinguished from 
the authorised, act of the corporation. Biyg v. 
London Co/poration, L. R. 15 Eq. 376; 28 L. T. 
336. 

-- — Exception to Enle— Part of Land Taken.] 

—The rule that compensation is only given by 
s. 6 of the Railways Clauses Act, 1845, and s. 68 
of the Lands Clauses Acts, 1845, where what 
would have been actionable against a com];any 
in the absence of statutory powers permitted 
by those powers, and compensation allowed in 
lien and by reason of such right of action being 
taken away is not applicable where part of the 
land is taken and compensation is sought, not 
only for the value of the part taken, but for the 
rest of the land being injunously affected either 
by severance or otherwise, Stookpori, Tlmperlmj 
and Altrlngham My., In re, 33 L. J., Q. B. 251*; 
10 Jur. (N.S.) 614; 10 L. T. 426; 12 W. K 
762. 
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Where a railway, bv passing through a farm. Statutory compensation caipot be claimed by 

separated the farm buildings fiw the reason of noise or s^tnoke 

sf> that they could not be con veniently used the claimant s lands is taken or not._ 

Held, to bean iniury to the farm buildings ffow U/inrfi E>/.Y.IiUHter, h.li. 2 h.. 
within the meaiiim-of s. 68 of the Lands Clauses Anticipated damage from the noise and smoke 
Act l.S4r> Woreeder of trains does not appear to be a proper subject 

and Wolm>hanipton J^y., 29 L. J., Ch.245; of estimate for compensation under the railway 

6 Jur. (N.s.) 478 ; 1 L.T. 153, statutes, //a 

Though compensation may not be granted to a . x. t t • « S c? ^ /.o A xi 

person annoyed by the smoke and vibration Where Action lies for Injury.] ^ect. 68 ofthe 


occasioned by trains t»assmg along a railway Lands Clauses Act, 1&4.3, has rcfeience to c^ses 
eonstructed under the authority of an act of where a party is injuriously atected by reason 


tion in the value of his property occasioned m a private aci, ana is mappiiccioie lu cases waere 
‘Similar manner where a pai’t of his land has the injury complained of may (as under s. 29 of 
■been taken for thecoustruction of a work autho- the Gas Clauses Act, 1847) be compensated by 
rised bv an act ButvUitch (JOiih^') v. Metropolitan recourse to an action for damages. Lnpenal Gas 
lioaniof nbc/M, 41 L. J., Ex. 137 : L. R. .o H. L. Light ami CoU Co. v. BroaiUma, 7 H. L. Cas. 
418 : 27 L. T. 1. 600; 29 L. J., Cli. 377; 5 Jiir. (N.S.) 1319. 

Under statutory powers incorporating the The legislature having given the promoters no 
Lands Clauses Consolidation Act, 1845, the power to annoy the occupiers of neighbouring 
respondents gave the appellant notice to treat property with smoke, an injury from this cause 
for the jiurehase of part of his land, which they is not the subject of compensation but a groimd 
re«|uired for sewage works. In an iricpiisition of action. A man may have a right of action 
held untler that act eviflence was given that the where he cannot claim statutory compensation. 
cxistetKx* of sewage w^orks, even if conducted so City of Ohugow Ununi liy. v. Himter^ L. R. 2 
as not to create an actionable nuisance, depre- H. L. (Sc.) 78. 

ciated the market value of the appellant’s other A person who sustains an injury from the 
lands for building puiposes. The land taken was execution of works authorised by a statute is 
let (m long building leases; of the other lands not, generally speaking, entitled to compensa- 
part was in hand and part was let for short tion under the compensation clauses of the 
periods for brick making. The land taken was statute, unless the injury sustained is such as, 
separatetl from the other laiuls, in part by other had the works not been authorised by the 
property of the appellant’s, and in part by a rail- statute, would have given the claimant a right ' 
way. The jury gave a verdict for the value of of action. J\eiv lilver Co. v. Julmsoti^ 2 El. &: 
the land taken and a further sura for all damage El. 485; 29 L. J., M. C. 93; 6Jur. (N.S.) 874 ; 
sustained or to lie sustained by reason of the 1 L. T. 295 ; 8 W. R. 179. 

injuriously aifeetiiig the other lands by the exer- A company, in the execution of works autho- 
cise of the respondents’ statutory powers : — Held, rised by a local act which incorporated the 
that the jury had not exceeded their jurisdiction Waterworks Clauses Act, 10 & 11 Viet. c. 17, 
in awarding the further sum. For part of the intercepted water from percolating underground 
appellant’s hind having been taken for the into a well belonging to J., and also abstracted 
sewage works, compensation might be awarded from the well wmter which had already so per- 
for damage t() b(‘, sustained by reason of the colated into and w’as in it. By 10 k 11 Viet, 
injuriously affecting his other lands, not only c. 17, s. 12, in the exercise of the powers con- 
by the const ruction of the sewnge works but by f erred by the act, the undertakers shall do as 
tlioir use. Timptn'Joy and AUrim^ little damage as can be, and shall make full 

//H'c (33 L. J., Q. B. 251) approved. Es.'iox compensation to all parties interested for all 
Y. Ation Local JioanI, 5S L. J., Q. B. 594 ; 14 damage sustained by them through the exercise 
Apj>. j.]as. 153 ; 61^ L. T. 1 ; 38 W. E. 209 ; 53 of such powders -Held, that, inasmuch as, apart 
756— H. Ti. (E.) from the statute, no action would have lain by 

'rile plaintiff had constructed a reservoir on J. against the company, in respect of either the 
](art of his land, the only use of which was to Interception or the abstraction of such water, 
supply \vith water mills and other buildings the statute gave no right to compensation in 
which might be erected on the rest of his land, respect of either. Ih. 

which wa.s Miitahle for building purposes. A By a section of a statute, if any person, after 
raihyay company gave notice to treat for a large the commissioners or any person employed or 
portion «.tf this building land, and the amount authorised by them shall have begun to carry 
to be paid to the plaintiff for purchase-money, the statute into execution, shall sustain damage 
coinpiaisation and damage, was by agreement or injury in his lands or chattels by or in con- 
relor red t(j arbitration. At the arViitration he sequence of any act of the commissioners, their 
claimed <.*ompensation for the loss he would ■ agents, workmen or servants, the damage or 
sustain by reason of his losing the sale of the i injury shall be ascertained by a jury before the 
wafer from his reservoir to buildings that might i sheriff :~-Hcld, that the section applied only to 
ha.ve wen erected on the land taken by the! damages resulting from acts authorised by "the 
company, and in support of this claim lie gave ■ statute ; but, assuming it to extendtounaiitho- 
cvidcnee as to the pndbs he expected to realise I rise(l acts on a review of the statute, and 
on thih account Held, that the land with the | inasmuch as the cause of action was for an 


made by them was valid, litpUy v. C. X liy, 
h. R. li) Oh. 435 ; 31 L. T. 869 j 23 W. R. 685. 


I A water company constructed undei' its act 
! of parliament a reservoir for storing the water 
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of a river, the river flowing into the reservoir for the execution of certain works, provided 
at the, upper end, and being discharged at the always that the. undertakers shall make full 
lower. The tenants of the plaintiff, who was the compensation to aU parties interested for all 
owmer of dye works, at which the water of the damage sustained by them through the exercise 
river w^as used for dyeing i purposes, complained of such powers. A company, in the execution 
that the effect of the reservoir was to make the of wmrks authorised by their act, which incor- 
water turbid and unfit for use. The plaintiff pointed that section, intercepted water which 
then filed a bill against the company to restrain w^ould have percolated through the strata of the 
them from fouling the water. The company earth into a w^ell of A., and also drained off 
made an offer to the plaintiff’s tenants to con- water which had percolated through the strata 
struct a filter for the wmihs, which w^ould have and reached the well: — Held, that she was not 
remedied the injury complained of, but this offer entitled to compensation for the damage she had 
wns declined. The plaintiff did not deny that sustained, inasmuch as, supposing the act had 
the reservoir had been constructed in strict not passed, she had no right of action in respect 
accordance with the act of parliament, and it of either the water which would have reached her 
did not appear that there was any probability of well, or that which had reached it. Mid Mlmr 
her losing her tenants Held, that the injury Oi.'v. Johnson, 2 El. & El. 435 ; 29 L. J., M. C. 
complained of wms not one which the company’s 93 ; 6 Jur. (n.s.) 374 ; 1 L. T. 295 ; 8 W. K. 179. 
act authorised them to commit, and that therefore A. w’’as owner of an estate wdiichhad been pur- 
the plaintiff’s remedy w^as not under the com- chased by a testator, under wdiose will he claimed 
pensation claUvSes of the Waterworks Act, 1847, in 1838. It W’^as situate upon a bed of gi’avel, 
but that she was entitled to an injunction which wns itself embedded in a basin of clay 
restraining the company from so storing or extending under the estate and under the lands 
discharging the w^ater of the reservoir as to foul adjoining. Water, which rose through the gravel 
the W'ater of the river to the injury of the bed by means of natural springs, w'as collected in 
plaintiff. Oloioes v. Staffordshire Potteries a small pond, and thence overfiowing the edge of 
Wateriaorhs Co., 42 L. J., Gh. 107 ; L. R. 8 Ch. the clay basin formed a rivulet which supplied 
125; 27 L. T. 521 ; 21 W. R. 32. S. P., Caledonian other ponds, and was used by the ownier for 
Jly. V. Colt, 3 Macq. H. L. 833; 7 Jur. (n.s.) watering his gardens and horses. Commissioners 
475; 3 L. T. 252. Thomas y. Pirnrlnghani Canal of sewers, in the course of making a sewer in 
Co., 49 L. J., Q. B. 851 ; 43 L, T. 435 ; 45 J. P. 21. 1855, cut through the two beds of gravel and clay 
The drainage of a district had for man}’’ years at a short distance from the estate, and the effect 
been carried into a stream (affecting the same of the cutting was to drain the springs in the 
in an inappreciable degree only), which after- gravel, and to prevent them from tinding their 
'wards, and beyond the limits of the district, way into the pond and from supplying the rivulet 
flowed through C.’s land. The population of the and the other ponds : — Held, that he was not at 
district subsequently much increased, and further common law entitled to compensation from the 
drainage becoming necessary, the board of health commissioners in respect of the abstraction of the 
for the district executed additional works, the water. Reg. v. MetropoUtan Board of Worlis, 
effect of 'which was to cause substantial injury 3 B. & S. 7i0 ; 32 L. J., Q. B. 105 ; 9 Jur. (n.s.) 
to G., by reason of the pollution of the water of 1008 ; 8 L. T. 238 ; 11 W. R. 492. 
the stream: — Held, that 0. was not entitled to 

compensation. Under the 18 &; 19 Viet. c. 120, Obstruction or Inconvenience — Particular 
s. 86, but had his remedy by action. Cator v. Use.] — To entitle a claimant to compensation he 
Lewisham Board of Worhs, 5 B. & S. 115 ; 84 must shew that he has sustained a particular 
L. J., Q. B. 74 ; 11 Jur. (N.s.) 340 ; 13 L. T. 212 ; damage from the execution by the company of 
13 W. R. 254 — Ex. Gh. the works authorised by the special act, and that 

the damage is one for which he might have 

Land Outside Purposes of Acts.] — A public maintained an action if the work had not been 

company was empowered to hold lands and to authorised by parliament ; and, also, that the 
purchase certain scheduled messuages, and was injury of which he complains is an injury to his 
required to make compensation by a particular estate and not a niei’e obstruction or an incon- 
process to persons “da'maged or injured by or venience to him personally or to his trade, 
hi the taking down of any of the messuages or although it might have been the subject of an 
buildings to be taken down for the })urposes or action if the works which occasioned it had not 
otherwise in the execution of the act.” The been executed under the sanction of parliament, 
company purchased a house not mentioned in Bechetb v. Midland By., 37 L. J., C. R. 11 ; L. R. 
the schedule, and in pulling it down injured the 3 G. P. 82 ; 17 L. T. 499 ; 16 W. R. 221. 
adjoining house: — Held, that the tenant of the The damage must be one which is sustained in 
adjoining house was not entitled to compensa- respect of the property itself, and not in respect 
tioii by the process provided by the act. Red‘ v. of anj^ particular use to which it may from time 
JIungerford Market Co., 1 A. &"E. 668 ; 2 N. & M. to time be put. Ih. 


340 : 3 L. J., K. B. 50. See. also 1 A. & E. 676 ; 
3 N. & M. 622 ; 3 L. J., K. B. 168. 


Damages are not recoverable for stoppages and 
other mere inconveniences incident to tiie cross- 


Where a statute provides that a' waterworks ing of a public road by a railway ou the level, 

company shall make compensation for damages under the sanction of parliament. A level, 

-done in executing the works, and these works are crossing in such a case is a grievance to be 
restricted to a particular line, damage occasioned endured without complaint by pri'^^ate persons, 
by executing the prescribed works is within the from a consideration of the beneflt gained by 
proviso, although the property injured is not the public. Caledonian Jly. v. Ogilvy, 2 Macq. 
within the line. Rex v. Nottmyham Old Water- H. L. 229, 

worhs Co., 5 N. & M. 498 ; 5 L.‘j., K. B. 11, No compensation can be claimed for incon- 

venience sustained from the authorised crossing 

Percolating Water.]— By s. 12 of the on a level of a public road by a railway. Wood 

Waterworks Glauses Act, 1847, powers are given v. Stourbridge 16 0, B. (N.S.) 222* 
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A special verdict found that tie only approach; Where access to a sewer for the purpose^ of 

VCIUIUL iu ^ -u,: « i T.Armiri-no’ if, has not been nrevented bv the 


seen for more than seventeen seconds before it By,, oa L J., Q. B. 48 , lo Q. i>. D. o/2 , M) 
rcache^l that point ; that there were gates on J. P. 84— 0. A. ^ ^ ^ 

each side of the railway across the road, which A_ corporation being authOTised by act of 
were kept locked, a key being kept by a servant parliament to stop up or level a btieet for the 
of the compaiiv, whose business it was to unlock purpose of its act, m the com se of operations 
the suites when any person had occasion to pass wrongfully cut into the cellars of a house, which 
through them, and the plaintiff also having a key ; were und(m the street, leaving them open and 
and that by reason of these facts and the execu- exposed The coi-poration also, in the course ot 


0 y bv the paSage’of trains along the railway, that although the owner was entitled to damages 
(hm'n'y MM Stlif ordure B>/., B> Q. B. 912 ; for the structural injury to his cellars he was not 
20 L J OB 376 • 15 Jur. 673.* entitled to damages for depression caused to his 

*'wiiere'aii'accci to private property by a trade by reason of the difficulty of access to his 
luiblic hi'di wav or private wav is interfered with being shewn that the depression 

bv the construction of the works, and the value arose from the wrongful, as distinguished from 
of the pniperty, irrespective of any particular the authorised, act of the. corporation. BigyY. 
use whi<.h may be made of it, is so dependent London Corjwratlon, L. R. 15 Eq. 376 ; 2i L. T. 
upon the, existence of that access as to be sub- 336. 

Htaiitiallvdiiiiinisbed by its obstruction, then the C., being owner of houses situate on a high 
owner is entitled to compensation for such inter- road, a company, under the authority of its act 
fereiiee. Calodonhin By, v. milker’ a Trmtoe,% of parliament, constructed its railway upon and 
7 App.(’as.259 ; 46 L.T. 826 ; HOW. R. 569 ; 46 across the highroad, and obstructed and diverted 
J. R i;76— H. Ti. (Sc.) the road, thereby causing difficulty of access to 

*Tni>iees i\vre possessed of a spinning mill the houses, and rendering them less suitable to 
ninety yards from an important main thorough- be occupied as shops: — Held, that the houses 
fare in Ulasgow, having parallel accesses on the were injuriously affected, and that he was there- 
hiVi‘l frnm two sides of' the mill to the thorough- fore entitled to compensation. Chamberlain v. 
faiv. A railway company, under their special We,^t End and Crystal Palace By,, 2 B. & S, 
acj, cut off entirely one access, substituting 605 ; 32 L. J., Q. B. 173; 9 Jur. (K.S.) 1051 ; 8 
therefor a deviated road over a bridge with steep L. T. 149 ; 11 W. R. 472 — Ex. Ch. 
gradients, and the other access they diverted and An injury to the goodwill or a loss of profit in 
made it;sse<ifivenieiit ; but none of the operations the business of a shop, caused by an obstruction, 
were carried on ex ad verso the premises. When whether permanent or temporary, of a highway 
the hill was before parliament the trustees were in the lawful execution of the works of a railway, 
imlueedto withdraw their opposition in cousidera- company, where no part of the land on which 
tioii uf an agn-cment, by which the company the business is carried on = is taken or otherwise 
undertook, tliat in the event of the land of the injuriously affected, is not the subject ofeom- 
tru>t»Ms and 1 4 others being injuriously affected pensation. Cameron v. Cliaring Cross By., 19 
by the Const riietion of any of the works proposed C. B. (N.S.) 764 ; 11 Jur. (N.S.) 282 ; 12 L. T. 
by the hill, their claim to compensation should 121 ; 13 W. R. 396-r-Ex. Ch. 
nut be barred by reason of the company not One who sustains a private and a particular 
taking part of their land. The trustees claimed injury from the diversion or obstruction of a 
coil ipen'>iat ion for the climinislied value of their public road by the works of a railway company, 
prenii.'jes by reason of the detour and gradients : — which diversion or obstruction, if done without 
field, that though the agreement gave no right the sanction of an act of parliament, would give 
io compensation, the trustees were entitled to it a right of action, is entitled to compensation, 
under the Railwiiys and Lands Clauses (Scotland) Wood v. Sfjmrhridge B.y., 16 G. B. (N.S.) 222. 
Act", 1S45. Ih. M. carried on business in premises consisting of 

The obstruction of acces.-i to a jirivate property ! a house, warehouse and stables, near a draw dock 
by a public road need not be ex ad verso, but it leading into the river Thames. The dock was 
mu''t ho proximate, and not remote or indefinite, free ami public, but was principally usetl by him 
to eurii le the owner of that property to compen- and certain other persons whose premises were in 
Nation for ihehtss of it. And it is a question proximity to it. A roadway existed between the 
wiiefher a mere change of gradient alone would edge of the dock and M.’s premises, which had 
be a poipcr subject for eom])ensation. 2h. an enhanced market value by reason of the 
B. was po.sseNsel of :i house fronting on a proximity of the dock. The metropolitan board 
public highway. A railway company erected an i of works in making an embankment, under 
emhaiiknuuit oil aportion of titehigliway o[»posite ; their private act, filled up and destroyed the 
to the housi*, iheri'hy narrowing the road fcrom jilock, and thereby M.’s premises became dimiii- 
i\Uy to (hirty-tlirce feet, and thus materially | ished’ in value in the market Held, that he was 
diuHuyiing the value of the bouse for selling or j entitled to comiieiisation, as his land had been 

hut mg, ami uiyructiiig the acciss of light and | injuriously affected by the works. Metropolitan 

air to it Hold, that this was such a permanent j of IfVAv v, 'McCarthy, 43 L. J., C. IL 

injury to his (‘.state in the premises as to entitle i 385; L.R.7 H. L.243 ; 31 L.T.*182 ; 23W.R. 115. 
hitn to compensation. Beckett v. Midland By., | The right to compensation will accrue when- 

" ■ J over it can be established that .a spociaTi value 
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attached to the premises by reason of their 
proximity to or relative position with the high- 
way obstructed, and that this special- value has 
been permanently injured by the obstruction. 
Ik • 

Upon injunction to restrain, the defendants 
from raising a footway, under powers, contained 
in local acts (which incorporated the- Lands 
Clauses Act), in front of the plaintiffs house 
and thereby preventing access to a warehouse, 
and from otherwise damaging their property, it 
having been established that the defendants 
were empowered, under ' their acts, to alter the 
footway, and also that the plaintiffs had sustained 
and would sustain injury hereby, an injunction 
was refused, but it was referred to chambers to 
ascertain and certify the amount of injury, and 
what would be a proper sum to be awarded by 
way of damages in respect of such inj ury. TVed- 
'iiwre 'w Brutal Corporation^ 7 Jj. T. 459. 

. By the Chelsea Improvement Act (8 & 9 Yict. 
c. cxlii.), the Lands Clauses Act, 1845, was 
incorporated in these words : “ vSo much of the 
Lands Clauses Act, 1845, as is applicable to, and 
is- not modified, by this act, or as is not incon- 
sistent tvith the provisions thereof, shall apply 
to the improvements by this act authorised to be 
made, and shall be read as forming part of this 
act.” By ss. 124 and 127, compensation is expressly 
given where projections made before the passing 
■of the act are ordered to be removed, and where 
a house taken down to be rebuilt is ordered to be 
;set back to the line of the street. By s. 104, 
power is given to alter the level of streets, but 
there is no provision as to compensation : — Held, 
notwithstanding the absence of any such provi- 
>sion, that the lessee of a house injuriously affected 
by the raising of the level of a street under the 
powers of s. 104, was entitled to compensation. 
Rag. V. St. Luke's, Chelsea, 41 L. J., Q. B. 81 ; 
.L. R. 7 Q. B. 148 ; 25 L. T. 914 ; 20 W. R. 209— 
Ex. Ch. 

By a deed of conveyance land was conveyed 
to the respondents’ predecessor in title, “ the 
situation, dimensions, and boundaries whereof 
are particularly described in the map or plan 
-drawn on these presents . . . together with all 
streets, ways, rights, easements and advantages.” 
The plan showed a piece of land at the intersec- 
tion of “G-. Street ” and “ M. Street,” which were 
delineated communicating on a level. The land 
was in fact, at the date of the conveyance, waste 
building land on the outskirts of a town, and 
neither of the streets had been made or dedicated 
to the public. The soil of the intended streets 
Was the property 6f the vendor. Houses were 
.built on the land fronting M. Street, and both 
.streets were made and used as streets ; but the 
.a})pellant company, afterwmrds made a branch 
line passing under G . Street, near the property in 
question, and thereby altered fhe level of that 
street, and cut off the access for horses and 
vehicles from M. Street into G. Street ; a means 
•of access for foot passengers remained : — Held, 
that the conveyance granted to the purchaser a 
.right of way from M. Street into G. Street, and 
that the alteration of levels had “injuriously 
effected” the land within the meaning of the 
Railway Clauses Act, 1845, so as to entitle the 
respondents to compeiisation. Furness By. v. 
Ciiniheidand Building Soeiety, 52 L. T. 144 ; 49 
A. P. 292— H. L. (E.)' 

Under statutory powers conferred by an act 
incorporating the Lands Clauses Act, 1845, a 
railway company stopped up a street in which , 


were a house ■ and , premises used as an hotel, 
■whereby the value, thereof for using, selling, 
or letting as an hotel and publiciouse wms 
diminished :— Held, that the owner was entitled 
to compensation under the Lands Clauses Act, 
1845, for the depreciation in the special value of 
the premises as an hotel and public-house. 
Wadharn v. North Fastern By., 55 L. J., Q. IL 
272; 16 Q. B. D. 226 ; 34 W. R. 342— C. A. 
Affirming 52 L. T. 894 ; 49 J. P. 599. 

B. was the owner of a house and garden 
fronting the river Thames, with an exclusive 
easement over a causeway and jetty with steps, 
by which the same was available at any state 
of the tide. The metropolitan board of works, 
under the powers conferred on them by the 
Thames Embankment Act, 1862, deprived him 
of the jetty by constructing the embankment on 
its site ; and, in consequence of the execution of 
the works, a public road was placed between his 
garden and the river. But it was possible for 
him still to have access to the river by means 
of landing steps which the board built in the 
embankment. B. having claimed compensation 
for the removal of the jetty, and for the depre- 
ciation of the premises by the execution of the 
works, the matter was referred, and the arbitrator 
awarded a lump sum of 8,325?. Held, that the 
substitution of the road for the water-way was 
an injurious affecting of the premises, and that 
B. was entitled to whatever compensation the 
umpire had awarded, whether he included loss of 
prospect and of privacy, and other amenities, 
j or merely the loss of the water-way. Buceleuch 
{Duke) V. Metropolitan Board of Works, 41 
L. J., Ex. 137 ; L. R. 5 H. L. 418 ; “27 L. T. 1. 

The claimants carried on business as potters on 
premises in a street running down to the Thames, 
and about seventy yards from it ; at the end of 
the street there was a public right of dipping for 
and taking water ; and at the end of another 
adjoining street there was a public draw dock 
for barges. The claimants in carrying on their 
business had used the public right of fetching 
water from the river and bringing barges to 
the draw dock. The metropolitan board of 
works, in constructing the Thames Embankment, 
obstructed the right of fetching water and of 
bringing barges to the dock : — Held, that this 
was not an injurious affecting of the claimants’ 
premises within s. 68 of the Lands Clauses Act, 
and therefore they were not entitled to com- 
pensation. Reg. V. Metropolitan Board of Works, 
10 B, & S. 391 ; 38 L. J., Q. B. 201 ; L. R. 4 Q. B, 
358 ; 17 W. R. 1094. 

The damage which will support a claim for 
compensation, under the Lands Clauses Act, 
1845, must be a physical interference with a 
right, public or private, which increases the 
value of the premises apart from any special use 
to which they may be put, if by such interference 
they are lessened in value ; provided that such 
right is not merely one enjoyed by the occupier 
of the premises in common with the public at 
large, or one personal to himself. Mefropolitan 
Board of Woilis v, McCarthy, 43 L. J., C. B. 
385 ; L. E. 7 H. L. 243 ; 31 L. T. 182 ; 23 W. R. 
115. 

Elooding of Lands.]— An occasional flooding 
of lands caused by a proper execution of parlia- 
mentary powers, is within s. 6<S of the Lands 
Clauses Act, 1845. Ware n, Regenfs Canal Co., 
3 De G. & J. 212; 28 L. J., Ch. 153; 5 Jur, 
, (N.S.) 25 ; 7 W. B. 67, 



igi5 : ; iBiQ 

Whoii in consequence of the constriiction of alleged injuries resulted^ from the dust and dirt 
the worhs of a railway, a constantly-recurring occasioned by the wmrks of the raihvay, from 
iniurv arose by floods or heavy rains washing the temporary diversion ot a foot-path which 
earthen to the^daintiffs property, an injunction passed along the premises of the claimant, and 
was granted as the proper remedy, instead of from the stoppage of a lane along which the 
sending the case to ha4 the damage assessed lessee claimed to he entitled to n right of ^ 
under the Lands Glauses Act, s. 68. Keatea y. to the back of his premises . Held, that the 
Ilohmrll 21(1 28 L T 183. claimant was entitled to proceed under the 

" ’ ’ ' * notice, and to have the amount of compensation 

Temporary or Permanent Obstruction.] — A assessed by a jury. Ih, , 

railway company, in the construction of its line ^ 4.%, i. 

of railway, and under the powers of its statute, Damage by Construction not by subsequent 
temporarily obstructed a highway, adjoining XTse.]-—! he damage must be done by the con- 
whicb was a house occupied by a licensed struction of the works; and not aiterwards, 
victualler, whereby the number of passengers when the works^ have been completed. City 
passing along the highway was diminished, and of Gkisgoio^ Vnlofi My. v. Ilimte?', L. E. 2 
he sustained damage by the falling off of his H. L. (Sc.) 78. ^ 

business Held, that such damage was not the No compensation is given under s. 68 when 
subject of conn jcnsation. MetnrpolHun damage arises, not out of the execution, but 

B}L 36 L. J., Q. B. 205 • L. B. 2 H. L. 175 ; 16 only out of the subsequent use of the works. 
L.'T. 542; 1.5 W. E. 937. Caledonian By. v. Walhef.^ Trustees, 7 App. 

Tlie 18 ic 19 Yict. c, 120, s. 135, authorises the Gas. 259 ; 46 L. T. 826 ; 30 W. E. 569 ; 46^ J. P. 
metropolitan board of works to repair and main- 676 — H. L. (Sc.)^ S. 11., HoiBiins y. Cr. A. By., 
tain certain servers, with full power to carry such 46 L. J-, Q. B. 2(>5'‘; 2 Q. B. H. 224 ; 36 L. T. 898 
sewers through or under any lands, making com- — C. A. 

pensation for any damage done thereby, and the A person of whose land no part has been taken 
Lam is Glauses Act is incorporated with such act. for the purposes of a railway is not entitled 
In exercise of the powers conferred on them by under the common law or thc^ Lands Clauses and 
their act, and for the purpose of enabling them Eailways Clauses Acts, 1845, to compensation 
to reconstruct a sewer running uiider a street, for nuisance to his premises from the working 
the board erected a hoarding in such street, (without negligence) of the railway. Hammer- 
which rendered the access to the plaintiff’s pre- smith By. v. Brand (L. E. 4 H. L. 171) followed, 
raises less convenient than it had been before; Aft. -Gen. and Ilare Y. Metropolitan By., [1894] 
l)nt no part of such premises was taken, nor 1 Q. B. 384 ; 9 E. 598 ; 69 L. T. 811 ; 42 W. E, 
did it apperir that the hoarding was kept up 381 ; 58 J. P. 342 — G. A. 

beyond a reasonable time Held, that he was The words “injuriously affected” in s. 68 of 
nut entitled to compensation for the damage he the LaniLs Clauses Act, 1845, comprehend cases 
had sustaine«l by the erection of such hoarding, of damage arising from the user of the railway 
Hereiny v. Metropolitan Board of Worhs, 19 as well as of damage sustained in the construc- 
ts B. (N.s.) 510 ; 34 L. J., M. C, 224. tion of the railway. L. Sf M. IF. By. v. Bradley, 

Sernble, the words in s. 68 of the Lands 3 Macn. & G. 336 ; 6 Eailw. Gas. 551 ; lojnr. 639. 

Act, *’ injuriously affected hj the execu- On the execution of an inquiry before the 
tion of the works,” mean the execution of the sheriff and a jury to determine the compensation 
permunent works, such as the building of retort- to be paid to the proprietor of a messuage and 
liouses, making a railway, &;c., and do not refer land in consequence of their having been or 
tn the making of gas or the user of the railway, being injuriously affected by reason of the 
Imperial (fas Li (iht and Colte Co. y. Broadhent, execution or construction of the railway and 
7 H. Ij. Gas. ()00 ; 29 L. J,, Gh. 37? ; 5 J ur. (It.s.) works, it did not appear that any structural 
1319. injury was or would be caused to the premises 

I'nder the Lands ami Eailways Clauses Acts by the construction of the 3'ailway, but it did 
t!u‘ owner or occupier of lands injuriously appear that by reason of the workings of the 
atfected during the cxcinitiun of the works railway after it had been opened for traific they 
nut liori'^cd ])y the special act is entitled to com- were and would be subjected to vibration, 
pensafion if tlie injury is sufficient to lessen the noise, and smoke from passing trains, and were 
value of the property. Observations of Lord and always would be affected and depreciated 
ChehuNford, Ji.G.,Jn iif/V/jic/' V. By. and lessened in value thereby: — Held, that the 

( L. IG 2 H. L, 175, at p. 194) commented on. claimant was not entitled to compensation. 
Ford V. Metropolitan and Metropolitan District Hammersmith and City By. v. Brand, 38 L. J., 
Bys.. 55 L. 4., Q. B. 296 ; 17 Q. B. D. 12 ; 54 Q. B. 265 ; L. E. 4 H. L. 171 ; 21 L. T. 238 ; 18 
1- T- : 31 W. E. 426 ; 50 J, P. 661—0. A. W. R, 12. 

Affinuing Gab. A E._593. And compensation cannot be claimed for 

liie words “injuriously affected” in s. 68 of deterioration in the value of property adjoining 
the Lands t lauses Act comprehend cases of a railway, by reason of the premises being over- 


puupeiisatmn extends to and may be asserted Actual injury to premises from the vibration 
tlumage. Hast and caused by ])nllast trains on the i-ailw’ay during 
^“3 ; the construction of the works is a groimd for 
6 Kaihv.GuH .LI ; 20 L.J.,Ch.217 ; 15 Jur. 261. compensation ; but, per Lord Campbell, C.J., not 
A i(iSse(‘ of premiHcs not reqmre<l flu* the pur- injury from that cause after the construction of 
pose of a railway served a notice and claim upon the railway. Jh. 

♦ ? certain ammmt of compensa- Statutory compensation cannot be claimed by 

tion under s. 68 of the Lands Clauses Act. The reason of noise or smoke of trains, whether part 
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of tlie claimant’s land is taken or not. City of 
Glasgotv Union My, v. Hunter^ Ij, R. 2 H. L. 
(Sc.) 78. 

An owner of a cotton mill took proceedings 
against a railway company, to obtain compen- 
sation for part of his land required by the com- 
pany. The warrant required the jury to assess 
compensation for the land taken, and for the 
damage by reason of the severance of the land, 
or its being otherwise injuriously aifected. Upon 
the inquiry the claimant insisted that he was 
entitled to damages on account of the increased 
risk of fire to his mill from the passage of the 
company’s trains Held, that the jury had 
rightly included the damages for such injury in 
their verdict. Stoehport^ Timporley and Altrhiy- 
ham My.f In re, 83 L. J., Q. B. 251 ; 10 Jur. 
(N.S.) 614 ; 10 L. T. 426 ; 12 W. R. 762. 

Bight of Pre-emption-Personal Bight.] — C., 

an owner of land proposed to be taken by a 
railway company under their compulsory powers, 
was also owner of a right of pre-emption over 
adjoining land. The line of the company’s pro- 
posed railway passed over this adjoining land ; 
but the company’s notice to treat contained no 
, expression of any intention of purchasing such 
right. C.’s counter-notice claimed 2,800^. for 
the purchase of his land, and 20()Z. for his right 
of pre-emption. The parties being unable to 
agree on the amount payable by the company, 
the matter was referred to arbitration. No 
evidence was adduced that the right of pre- 
emption was incident to the ownership of C.’s 
own land, or that, if it was only a personal right, 
its value would be affected by the mere taking 
of such land : — Held, that the right of pre- 
emption must be deemed to be a mere personal 
right. Clout V. Metrojwlitan and Mistriet liys., 
48 L. T. 257. 

Mandatory Injunction in Addition to Com- 
pensation — Access to Lands.] — 8. was entitled 
to the houses in Cecil and Salisbury Streets, and 
to a piece of low-level ground at the south ends 
ot‘ these streets. The low level communicated 
by means of two lanes at the backs of the 
streets with the Strand on the north side, and 
by means of wharves with the river Thames on 
the south side. In 1862, the Thames Embank- 
ment Act authorised the construction of the 
embankment road and of the ornamental gardens 
alongside of the river. These improvements 
w'ere completed in 1870 ; their effect was to 
deprive the low-level ground in question, and 
also the two streets, of all communication with 
the river or with the embankment on the south 
side. S., as the owner of the depreciated pro- 
perty, had obtained 10,0U0Z. as compensation 
assessed by an umpire ; but under s. 62 of the 
act of 1862, 8. was entitled besides to full and 
free communication to the embankment road 
and the river, and he claimed that such right 
belonged to him in respect as well of the houses 
in Cecil and Salisbury Streets as of the low-level 
ground, and that the right in dispute was to 
a wheel or a cart way, and not to a footway 
merely. The makers of the improvements had 
offered to construct a convenient footway across 
the gardens to the embankment road, but such 
offer had not been entertained. A wheel or 
cartway would have seriously injured the orna- 
mental gardens : — Held, that, having regard to 
the circumstances of the property in 1862, and 
to an act of Geo. 3, relative to the buildings 
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upon it, the act of 1862 did not reserve any right 
of way, much less a wheel or cart way, to the 
low level ; and that a mandatory injunction to 
construct a convenient footway for the occupiers 
of Cecil and .Salisbury Streets could not be 
.granted on the state of the pleadings, or an 
inquiry' directed at that stage of the .suit. SaVos- 
bury Qlfarq uis') v. Metroyyolitan Boa rd of Works^ 
21W. R.259. 


B. IN RESPECT OF WHAT INTERESTS, 

1. Geneeally. 

Easement — Interest in Land.]— An easement 
is an interest in land for the invasion of which 
compensation mav be claimed. UayleY. Charing 
Cross By,, 36 L. J., 0. P. 297 ; L. R. 2 0. P. 68S ; 
16 L. T. 593; 15 W. R. 1016. 

When lands are injuriously affected by the 
construction of works authorised by an sict of 
parliament, the owner is entitled to compensa- 
tion if an easement appurtenant to the lands is 
taken, just as he wouhl be if part of the lands 
was taken. Buccleurh (JDuhe^ v. Metrojwlitan 
Board of Works, 41 L. J., Ex. 137 ; L. R. 5 H. L. 
418 ; 27 L. T. 1. 

Under the powers of the Thames Embankment 
Act of 1862, the temporary diversion of an 
existing pier, and ultimately the subslitution of 
a new pier in its place, was contemplated. The 
right of the existing pier belonged to a company, 
under a recoverable licence from the conserva- 
tors of the Thames, and it did not appear that 
the enjoyment of the benefit of the licence 
would be destroyed by the intended works them- 
selves, though they might lead to its revocation : 
— Held, that the pier company was not entitled 
to compensation as a condition precedent, their 
easement not being required to be permanently 
taken, and that the remedy of the company was 
under s. 68, as injuriously affected. Temjdo Bier 
Co. V. 3Ietropoliia7i Board of Worhs, 34 L. J., 
Ch. 262; 11 Jur. (N.S.) 337; 12 L. T. 869 ; 18 
W. R. 585. 

A wharf owner, who has not any special ease- 
ment or privilege over the bed or soil of the 
river, but only the common right of passage to 
liis property, has neither an easement over nor 
a right in land, within the enlarged definition 
given to that word by s. 4 of the Thames 
Embankment Act of 1862. Macey v. Metro- 
politan Board of 83 L. J., Oh. 877 ; 10 

Jur. (N.S.) 338 ; 10 L. T. 66 ; 12 W. R. 691. 

A person so situated, therefore, whose land is 
not taken, but whose right of passage is inju- 
riously affected by the works authorised by the 
Embankment Act, has no right to compensation 
before those works are proceeded with : but, 
having regard to the provisions of that act, and 
of the various acts incorporated therewith, his 
right to compensation arises when his damage is 
completed : and his remedy is under s. 68 of 
the Lands Clauses Act, or by arbitration alone. 
Ih. , . 

A house was divided into a front and a hack 
block ; and the plaintiffs were lessees of three 
rooms on the first floor in the back block. The 
lease did not expressly grant any mode of access. 
Access to the rooms demised to the plaintiffs 
was gained from the street by passing through a 
hall or vestibule, and then up some stairs to the 
plaintiff’s rooms. The defendants, in the exer- 
cise of compulsory powers under the Railways 
Clauses Act, took down the front block of the 
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house, jukI removed the hall. The interference 
with the liall aiul the injury to the access to the 
rooms of which the phiintiifs were lessees 
lesscrie<l their value. An arbitrator having 
awarded compensation to the plaintiffs under 
the Lands and Kailways Clauses Acts : — Held, 
that the access through the hall was not a way 
of iiecevssity, but was in the nature of a con- 
tinuous and apparent easement which passed 
under the demise of the rooms, and that an 
interference with this quasi easement was 
sufficient to give rise to a valid claim for com- 
pensation. Ford V, Metropolitan and Metro- 
politan Dial Hot 5r> L. J., Q. B. 296; 17 

C, B. D. 12 ; r>4 L. T. 718 ; U W. B. 426; 50 
J. IM)G1 — r. A. Affirming Cab. & E. 593. 

Right of Access to Sewer.]— -The plain- 
tiffs, in LS43, under the authority of a local act, 
constructetl a sewer on land, part of which had 
been lx)iight Ijv the defendants, a railway com- 
pany, but ha<l not then Ijeen used for their 
worivs. l*art of tiie remainder was bought by 
the defendants after die construction of the 
sewer, but no part of the land was the jilaintiffs’, 
or hati eve!‘ been granted to them. The local 
act not only authorised the plaintiffs to make 
tiu‘ sewer, hut vested it in them, with the duty 
to repair it, without, however, giving them any 
express rigiit of access thereto. In 1863, the 
<lefendants, in exercise of the powers conferred 
<»ri them l>y their s[)eeiril act, with which was 
lnc<jrporati‘d the Railways Clauses Act, 1845, 
o,onstnict(-d au emhankment over the sewer, 
which, though it made it less easy, did not 
prtivent tlu‘ plaintiffs getting access to the 
sewer in order to riqiair it. The plaintiffs being 
obliged aftervvanls to repair, and having incurred 
('Xtra expense in doing so, in consequence of 
.‘smdi emliankment, claimed compensation from 
tin* ilefendants under s. 68 of the Lands Clauses 
Act, i8L’>. and s, 6 of tlm Railways (Tauses Act, ! 
1815, for injuriously affecting the plaintiffs’ 
interest in the sewer: — Held. Iw the Queen’s 
Bench Division, that the plaintiffs had no 
inteust in land within the meaning of the 
Lauds Clauses Act. IIS'! 5, s. 68, and therefore 
could not maintain the claim to compensation : — 
Held, by the Court of Appeal, that, as a right of 
aeetss to the sewer had not been expressly given 
by the Ineai act, but had to be implied, the right 
of access, wtiich ought to be implied, was not 
any particular nuxle of access, but such only as 
was reiiMinably necessary for enabling the repair 
of the -ewer to be done, and as that had not 
been prevented by the defendants’ embankment, 
but only rendered less easy and convenient, 
the }tlaintiffs had no rigM to compensation. 
Jiirhrnhead Forjmraiwn v. L. S' IF. i?y., 55 
L. J., Q. B. 48 ; 15 Q. B. D. 572 ; .50 J. P. 84— 
0. A. 

Trespass not maintainable,] — An act 

authorising a entnpan}^ to construct a canal gave 
certain commissioners power to purchase lands, 
and dircet(‘d them to make compensation to 
persons interestol therein for all damages sus- 
t:iijn‘d Hold, that a party entitled to au ease- 
ment oyer lands so piirehasetl by them could not 
maintain iycKpass for acts done upon those lands, 
to the pr(‘ju(liee of bis easement ; but as sooti as 
any damage was actually sustained, he ought 
to iiave ciaimcfi compensation under the act. 
Thickmw V. Lanmder Canal (\h, 4 M. & W. 472 ; 
8 L. J., Ex. 49. 


Right of Shooting.]— A party who has a right 
of shooting over land by an agreement, not 
under seal, with the owner, has not such an 
interest as to entitle him to compensation from 
a railway company, in respect of the shooting 
being diminished in value by the company eon- 
structing a railway over part of such land. Bird 
V. G. E. A’y,, 19 C. B. (N.s.) 268 ; 34 L. J., C. P. 366 ; 
11 Jur. (N.S.) 782 ; 13 L. T. 365 ; 13 W. R. 989. 

Piers in Bed of River.] — By 20 21 Viet. c. 

cxlvii., the bed of the Thames was vested in con- 
servators, with power to them to grant licences 
for embanking, making docks and building 
jetties, on payment of consideration, to be assessed 
In a particular way, and be partly paid over to 
the crown ; by 21 & 22 Viet. c. cxviii,, a railway 
company was empowered to make a railway 
bridge over the Thames, but the works were not 
to be commenced without the consent of the 
conservators and their approval of the plans ; 
the railway company obtained approval of the 
construction of the bridge as proposed, and there- 
upon erected the piers of their bridge in the bed 
of the river : — Held, that the conservators were 
entitled to have compensation assessed under the 
Lands Clauses Act, which was incorporated as 
usual in the railway act. Thames C\msermto7'S 
V. Victoria Station and Pimlico By., 38 L. J., 
C. P. 4 ; L. R. 4 C. P. 59 ; 19 L. T. 934. 

Taking unused Water Pipes.] — A railway 
company under their act took land under which 
the w'ater pipes of a waterworks company were 
laid. The pipes were buried beneath the em- 
bankment of the railway, and ceased to be used. 
Afterwards, in making a tunnel, the railway 
company took up the pipes. The waterworks 
company claimed compensation for the value of 
the pipes under the Lands Clauses Act, 1845, 
s. 68 : — Held, that they had no interest in land, 
and therefore were not entitled to compensation 
under that section. Keio Birer Co. v. Midland 
By., 36 L. T. 539 ; 25 W. R. 502— C. A. 

Taking part of a Stream.] — The abstraction by 
a w'aterworks company of water from a stream 
for the purposes of the undertaking does not, 
under the Waterworks Clauses Act, 1847, s. 6, 
entitle a riparian owner below to require the 
company to treat for the purchase of his portion 
of the stream, but only entitles such riparian 
owner to claim compensation under the Lands 
Clauses Act, 1845, s. 68, for the stream being 
injuriously affected. BusIiy. Trowhridge M ^ater- 
works {b., 44 L. J., Ch. 645 ; L. R. 10 Ch. 459 ; 
33 L. T. 137 ; 23 Wh R. 641, 

Support to Sewer.] — A sewer made by the 
metropolitan commissioners of sewers under the 
powersvested in them by 11 & 12 Viet. c. 112, 
was transferred to the metropolitan board of 
works by 18 & 19 Victc. 120. The Metropolitan 
Railway Company having, by the construction of 
their railway, deprived the sewer of its lateral 
support less than twenty years after it was made, 
the^ sewer burst, in an action by the metro- 
politaji board of works to recover the sura 
awarded by an arbitrator, under the Lands 
Ckiuses Act, for the damage thereby sustained : 
I — Held, that the metro})olitan board of works 
had acquired no right to lateral support for their 
sewer, either under the above acts or otherwise, 
and were not entitled to recover. Metropolitan 
Board of Works v. Metropolitan By., 38 L. J.,, 
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I C. P. 172 ; L: R. 4 G. P. 192 ; 19 L. T. 744 ; 17 

I W. E. 416— Ex. Ch. 

Sul)soil of Street— Cul-de-Sac.]— A railway 
•company authorised to construct a line of rail- 
way under a pxiblic street is not bound to giye 
I aiotice to treat or to pay compensation to the 

I owner of the land adjoining the street in respect 

j of any part of the soil, of such public street, 

i Scmeh Y. East London 77.7/., 42 L. J., Ch. 477* 

^ L. K. 16 Eq. 108 ; 21 W. E. 590. 

A cul-de-sac dedicated to the public is for 
this purpose in the -same position as a public 
i :street. , II. 

A person was the owner of a piece of ground 

I with two rows of houses which had existed more 

than twenty' years, with a passage between them 
-ending in a cul-de-sac, the whole of the soil of 
which was conveyed to him. A railway com- 
pany, under the powers of its act, gave notice 
to treat for some of the houses on each side, but 
the soil of the passage between the houses was 
j .expressly excluded from the notice. The rail- 

i w’ay was to be carried in a trmnel under the 

property. Evidence tending to shew dedication 
being given, an injunction to restrain the com- 
pany from entering on the cul-de-sac without 
giving notice to treat was dissolved. Ih. , 

A railway company under its act, with which 
wms incorporated the Lands Clauses Act, 1845, 
took some houses, the property of S., and tunnelled 
under the part of a passage, of which he was the 
-owner, lying between the houses. He called 
I upon the company to undertake, before 1.30 of 

j Wednesday, 9th of October, 1872, not to enter 

I into possession of such portion of the passage as 

lay between the houses taken by the company, 
but the company did not enter into any such 
undertaking. S. filed a bill for an injunction to 
restrain the railway company from taking or 
using any part of the passage without giving 
him due notice and making him compensation. 
An injunction was granted, which was dissolved 
upon the application of the company upon 
paying lOOZ. into court to answer the amount 
•of any compensation which might be awarded. 
The company alleged that the passage was a 
public one, and there was no occasion ""f or it to 
give notice to or compensate vS. Held, that 
the question whether the passage was a private 
-or public way did not aiiect the case, as S. had 
a good title to the subsoil, and that S. was 
-entitled to compensation under the Lands 
Glauses Act, 1845, s. 68, for any damages he 
had sustained, and that as the company had 
held him at arm’s length, it must pay the costs 
up to the hearing. Soueh v. East London Jiy., 
22W.E.566. 

Disturbing Ferry.] — ^A railway company under 
the powers of their special acts constructed a 
bridge and a footway across a river, at a distance 
of about six hundred yards from the landing- 
place of an ancient ferry, but without any 
physical interference with the passage of the 
ferry-boats. The bridge wLen completed was 
opened to foot-passengers on payment of tolls, 
and also used for conveyance of merchandise by 
the company’s trains, causing a serious diminu- 
tion in the profits of the ferry : — Held, that the 
owner of the ferry was entitled to compensation 
under the Railways Glauses Act, 1845, s, 6, as 
being a person interested in land (wiiich included 
a hereditament such as a ferry) injuriously 
affected by the company’s works, for the injury 
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to the ferry was the direct and immediate result 
of the construction of the bridge for the use of 
passengers. Esg, v, Cambrian liu,, 40 L. J, 
Q. B. 169 ; L. E. 6 Q. B. ‘422 ; 25 L. T. 84 : 19 
W. E. 1138. Bui see next case. 

A railway company, under the authority of its 
act, constructed across a river half a mile above 
an ancient ferry, a railway bridge and a foot- 
bridge, the foot-bridge being used by persons 
to the railway station and also to other 
places. The traffic across the ferry fell off, and 
the ferry was given up. The owners of the ferry 
claimed compensation under the Lands and Rail- 
vrays Glauses Acts : — Held, that no compensation 
could be recovered, first, on the ground that an 
action could not have been maintained for dis- 
turbance of the ferry in respect of the traffic 
either by the railway or by the foot-bridge, if 
they had been erected without the authority of 
an act ; and, secondly, on the ground that, the 
injury to the ferry being occasioned, not by the 
construction but by the ' w^orking of the railway, 
the ferry had not been injuriously affected within 
the Lands Clauses Act or the Eaihvavs Clauses 
Act. EopUns V. G. N.Ry., 46 L. J.. Q. B. 265 : 
2 Q. B. D. 224 ; 36 L. T. 898—0. A. ' 

Ferry passing with Land.]— A ferry may 
pass with land, under a conveyance of the land, 
with “ all profits and commodities belongiug to 
the same ” ; and where, as far as living memory 
went, the land and feriy had ahvays ])ecn 
enjoyed by the same person, and there was no 
evidence to shew'’ that they ever had been the 
subjects of separate conveyance -.—Held, that a 
jury, in awarding compensation to the owmer of 
the land, under 8 & 9 Viet. c. 20, s. 6, wms justi- 
fied in concluding that the ferry did pass with 
the land under these words. Bey. v. G. N. By.. 
14 Q. B. 25 ; 19 L. J., Q. B. 25 ; 14 Jur. 128. ‘ 

2. Akcient Lights. 

Obstruction of.] — ^When a school board acquires 
land as a site for a school, under the compulsory 
powders given by the Elementary Education Act, 
1870, and builds a school so as to obstruct the 
ancient lights of an adjoining landowmer, the 
remedy of the adjoining landowner is by 
claiming compensation under the Lands Clauses 
Act, 1845, s. 68, and not by bill for an injunction. 
Clarli, V. London School Boards 43 1j. J., Ch. 
421 ; L. E. 9 Oh. 120 ; 29 L. T. 903 ; 22 W. E. 
354. 

By the Railway Clearing House Extension 
Act, 37 Viet. c. xvi., wLich incorporated the Lands 
Clauses Act, 1845, the raihvay clearing com- 
mittee w^as empowered to take lands, "and to 
erect thereon any buildings and works for the 
purpose of the clearing system. The owners of 
a neighbouring house filed a bill to restrain the 
erection of a building on land acquired under 
the act, on the ground that it interfered wdth 
their ancient lights : — -Held, that the clearing 
committee could not be restrained by injunction, 
and that the plaintiffs’ remedy was under tlie 
Lands Clauses Act, 1845, s. 68. Bedford (Buhf 
V. BaiosoJi^ 44 L. J., Ch., 549 ; L. E. 20 Eq. 353 ; 
33 L. T. 156. 

By an act incorporating the Lands Clauses 
Acts, the metropolitan board of works were 
authorised to acquire specified land for the pur- 
pose of (among others) the G. street improvement, 
and to purchase easements over such land. By 
8. 33 of their act they were required to sell or 
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kt siKfifioa tiorlioiiK of the land for the construe- amount of compensation, but the tfestry refused 
maiiitenaiice of artizans’ dwellings, so to pay the compensation claimed, or to enter into- 
that Ihelandshould Ijeclearedof existing houses any aOTeement, or to summon a jury :~Held 
hv degrees and a mininnini number of dwellings that the works were done under the local acts of 
siiould be proYidol. By an amendment act the Geo. 3, which were not repealed or superseded by 
board were rwmired to devote throe plots of the Metropolitan Local Management Act, Ifeoo ; 
land, the subject of the G. improvement, to pro- that, there having been no agreement to purohase, 
vide aminin.nm nim.ber of artizans’ dwellings, ss. 150, 151 and 152 ot the Metropolitan Act did 
and s. 3H of the principal act was repealed with not apply : and that s. 68 of the Lands Clauses, 
respect to the U. imtuovement :-Held, that Act being express y excluded from the metro- 
provisions as to selling and letting similar to politan act, the plaintiff had no claim ^nnder 
those coiitaincil in s/33 of the priiicij>al act that section. Baker v. St MaryMotie Vestry, 
weie implied hy the amendment act : — That an *15 L. 1. 129 j 24 VS . R. 848, 
a<l3oining owner had no right to an injunction 

to restrain a Tenant (»f the board from obstruct- g COMMOKS. 

ing ancient hghts by building aitizans’ dwellings ' ■ , / ■ „ „ ' 4,., 

on one of the plots of land devoted to that pur- Agreement whether enforceable.]— Sects. 1 01 
pose but that his right was to compensation to 10(>, inclusive, of the Lands Clauses Act, 1845, 
from’ tile board under s. tJS of the Lands CLauses with reference to the ascertaining of conipeusa- 
Aet. 1S45 : and that the boaid could not impose tion for common lands, are not imperative so as 
on their tenant a liability to be restrained from to preclude the enforcement of specitic perform- ‘ 
biiihlmg the artizaris dwellings so as to obstruct ance of an agreement entered into otherwise 
access of light to ancient lights. IVa/ram v. than as mentioned in those sections. Bee v. 
Fryer. 5(5 1^-1. Ch. HHI8 ; 56 C4i. 1). 87 ;*r>7 L. T. Stafford and XJttoaceter iZ//., 23 W. R. 863. 

2oo , 36 . Tt. 1 : . Amount Divisible.]— The copyhold tenants of 

New Building Erected.]— The claimants, being a manor were entitled to common of pasture 
the owners of certain buihlings with ancient upon waste and lammas lands subject to by-lawa 
lights, puiicti them down ami' erected a new made hy the homage, and such rights were pre- 
biiildimr on their site. The positiem of certain served after enfranchisement. The last by-laws, 
jKU'tions of the windows of the new building made in 3835, provided that every copyholder 
iMiincided with that of portions of the old win- and freeholder should be entitled to turn on one 
dows, while (»t her pt*rt ions of the new windows head of cattle for every lOZ. of annual value of 
<w-‘cupicd wholly dithu’cnt positions. Before any his lands and tenements, provided that the whole 
right to llui access of light to the non-coinciding number should not exceed thirty; and that 
port ions (4* the new wii!di>ws had been acquired, every occupier of any copyhold or freehold lands, 
a railway company, in the exercise of their should be entitled to turn on a certain number 
powers, erected a warehouse which obstructed of cattle according to the rental or annual value 
the liglits of windows in the new' building: — of his lands and tenements. Portions of the 
!!(!ld, tliat rhe claimants w'cre entitled to com- common lands were taken compulsorily, and 
peiiNation in respect ftf the wliole of the window's com])ensation for the rights of common W'as paid 
Mt obstructed, including the window’s and por- to a committee of the copyholders : — Held, that 
ticfis of wintlows w’hieh did not coincide with such compensation W’as divisible among the, 
any of the ancient lights. London. Tdhnry and copyhold tenants of the manor and the free- 
Softtkrnd Uy.and (Loreds Walk Sehooln, Li rc, holders within the manor according to the stint 
.59 L. *b, Q. B. lt‘>2 ; 24 Q. B. D. 326 ; 62 L. T. fixed by the first clause of the by-laws. Fox v. 
306 ; 38 \V. U. 343— C. A. Amherd, 44 L. J., Oh. 666 ; L. R, 20 Eq. 

■ 403. , , 

lands Clauses Act Excluded.] — A vestry wns Every freeman of Bedford w'as entitled so long 
empowered by local acts (35 Geo. 3, c. 73, and as he wns resident there to turn out one head of 
57 Geo. 3. e. 29) to pave and repair, ami to raise stock annually upon certain commonable land, 
or Iowa?r the ground of the streets within their Non-resident freemen had no such right over the 
d!>ti‘icr. without making comi)ensation to owmers land, but might obtain such right by coming to- 
of pi'opcj'ty there]>y injuied. The IMetropolis reside in Bedford. A railw’ay company took 
Lt enl Managenseijt Act, 18.55, by s. 98, empow’ers of the land, and the compensation money 
(wery vestiv tf> pave .and repair, and to raise or paid for the extinction of commonable rights 
lower the ground nr soil of the streets in their wuis paid into court. In a suit for ascertaining 
di'-triet as tliey think fit ; arul by s, 156, they the rights of all parties to the money : — Pleldy 
have; power to purchase any land or any right that the money ought to be reinvested in land tO' 
or easiuneiit in or over land,' necessary for the be held on the same trusts as that sokl ; and 
lorinafinji I >r prolccf ion of any w’orks authorised that in the meantime the .same ought to he 
to be exe(“iite({ under the act. B}' ss. 151 and invested in stock, and the dividends divided 
L)2. the l„ands Glauses Act, I<845, except the among such freemen as would have been entitled 
compulsory purchase clauses, 16 to 68, which are in each year to rights of common over the lamL 
e.xpiessly excluded, is incorporated ; and by Fash v. Cooinhn. iVl L. J., Ch. 600 ; L. R. (> Eq. 
H. 247, all suds which are iiieoiisisteat w'ith the 51 ; 16 W. R. ()63. 
inetropolitan act are repealed, Underthepro- 

vlsiori^ of these acts, or one or more of them, the i n r 

vestry mist'd and altered tin* road and pavement *** 

of a strt'tu in their tlistiict in a manner justified ExifraixcMsement— Basis of Assessment.]— In 
by ijie aci, but thereby obstructed the ancient 1873 a railway company took possession of cer- 
bghtH (tf ami on t lances to certain houses of the tain copyhold land, and erected works thereom 
piamtiff, and jujunously affected the houses. In November, 1875, the conveyance to tho com- 
Notiee w-as given to the vestry under the Lamls pany was executed and enrolled. In January, 
Olauti® Act, a, OS, to sunimoii a jury to settle the 1877, the lord required the company to enfraii- 


4. Copyholds. 
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cbise tlie land, and the question of the compensa- 
tion payable to the lord was referred to arbitra- 
tion. By the custom of the manor an arbitrary 
fine of three years’ improved value was payable 
on alienation. The arbitrator assessed the com- 
pensation on the basis of the improved value, of 
the land which had accrued by reason of the 
works executed by the company. Sect. 95 of the 
Lands Clauses Act, 1845, provides for the con- 
veyance of copyhold lands to the promoters of 
the undertaking, and stipulates that until enfran- 
chisement such lands shall continue subject to 
the same fines, rents and services as were there- 
tofore payable. By s. 96, within three months 
after the enrolment of the conveyance, or within 
one month after taking possession, whichever 
shall first happen, the promoters shall procure 
the enfranchisement of the lands, and for that 
purpose shall apply to the lord to enfranchise 
the same, and shall pay him compensation, “ and 
in estimating such compensation the loss in 
respect of the fines, heriots and other services 
payable on death, descent, or alienation, or any 
other matters which would be lost by .the vesting 
of such copyhold lands in the promoters of the 
undertaking or by the enfranchisement of the 
same, shall be allowed for” : —Held, that the lord 
was only entitled to compensation on the basis 
of the value of the land at the expiration of one 
month from the taking possession by the com- 
panv. Lawther v. Caledonian. 61 L. J., Ch. 
108^; [1892] 1 Ch. 73 ; 66 L. Ih 62 ; 40 W. E. 
225— C. A. 

Eeversioaary Interest.] — In 1779, copyhold 
land, held of the manor of T., was demised for 
a term of sixty-five years ; the lessee obtained 
from the lord at the same time a .grant of part 
of the waste of the same manor, and afterwards 
made a private canal, with the consent of the 
reversioner of the copyholds, through both the 
copyhold and waste land. In 1794, an act of 
parliament was passed authorising a company to 
make the S. canal, of which the private canal 
was to form a part, and for this purpose it was 
to be widened and improved, under certain con- 
ditions. In 1797, the canal was opened for 
traffic, but no agreement was ever come to for 
the purchase of the interest of the owner of the 
reversion of the copyholds. Upon the expiration 
of the lease in 1844, an action of ejectment was 
brought by certain parties claiming this rever- 
sion, and judgment was given for the plaintiffs 
in the action. A bill was thereupon filed by the 
lord of the manor, who was under the act entitled 
to that portion of the canal which ran through 
the above manor, to restrain execution in the 
action, and to compel the defendants in equity 
to execute proper conveyances to the plaintiff, 
on the payment of what, if anything, was due 
to them for compensation, and also to restrain 
the defendants from interfering with the use of 
the canal Held, that the defendants wnre not, 
under the special circumstances of the case, 
entitled to obtain possession of the land covered 
by the canal, or to interrupt or interfere with its 
use, but that they were entitled to receive fair 
ami reasonable compensation for their reversion- 
ary interest, and that the amount of such com- 
pensation was to be ascertained by reference to 
the value of the land when the reversion fell 
into possession, without regard to its being 
required for the purposes of the canal. J^eau- 
fort {Uuhe) v. Patrick., 17 Beav. 60 : 22 L. J., 
Ch. 489 ; 17 Jur. 682 ; 1 W. K. 280. 


Conveyance.]-~A canal ^company was autho- 
rised by statute to purchase land on voluntary 
or compulsory sale by the persons interested, at 
prices to be agreed upon or ascertained by com- 
missioners or a juJy ; and a form of conveyance 
was prescribed, purporting that the party granted 
all his “right, title and interest to and in the 
same, and every part thereof, to hold to the com- 
pany for ever.” The company was authorised 
to'^enter upon payment of price or tender, and 
was made liable to render compensation for 
damage done by their works, if< claimed within 
six months. A copyholder fn fee executed a 
conveyance in the statutory form to the company, 
who paid him the price, and entered Held, 
that this conveyance passed only such interest 
as the copyholder could convey without the lord ; 
and that on the copyholder’s death, no other 
person having been admitted, the lord might, 
seize quousque for want of a tenant, and maintain 
ejectment and an action for mesne profits against 
the company. Dimes v. Grand Junction Canal, 

9 Q. B. 469 ; 16 L. J., Q. B. 107 ; 11 Jiir. 429— 
Ex. Ch. 

Fees and Fines.] — A steward of a manor, 
entitled by a custom to a fee upon surrender and 
another fee upon admittance to copyhold lands, 
is only entitled to the fee payable in respect of 
a surrender without admittance, Cooper v. 
Xorfolk Ity., 6 Bailw. Gas. 94 ; 3 Ex. 546 ; 18 
L. J., Ex. 176 ; 13 Jur. 195. 

A lord of a manor, entitled by custom to fines 
on surrender and admittance do copyholds, is 
not entitled to payment of any fine upon the 
execution of a conveyance by a copyholder to a 
railway company, or upon the enrolment of such 
conveyance; nor to any comperisation for the 
loss thereof. Ecclesiastical Commissioners v, 
L. J S. W. liy., 14 C. B. 743 ; 2 0. L, R. 1797 ; 
23 L. J., C. P. 177 ; 18 Jur. 911 ; 2 W. E. 560. 

The provisions of 15 and 16 Viet. c. 51, and 
21 & 22 Viet. c. 94, do not apply to a purchase 
of copyholds by a railway company under the 
8 & 9 Viet. c. 18, s. 95, so as to entitle the lord, 
for his own absolute use (as incident to his life 
estate, and against the remaindermen), to the 
fines in respect of adauttance directed by s. 6 of 
the 21 22 Viet. c. 94, to be paid by the tenants 

as a condition of, obtaining enfranchisement. 
Wtlsim, In re, 2 J. & H. 619 ; 1 N. E. 301 ; 32 
L. J., Ch. 191 ; 9 Jur. (N.S.) 1043 ; 7 L. T. 772 ; 
11 W. E.294. 

5. Tithes. 

Amount of Compensation.] — The clergy of the 
city of London were, by a decree made under 
the authority of an act of parliament, 37 Hen. 8, 
c. 12, declared entitled to 2.?. 9<i. in tiie pound of 
the rent by the year of all houses, shops, 6:c., as 
and fur tithe. The Blackwall Railway Com- 
pany’s act empowered that company to remove 
certain houses, aud it declared, that for indemni- 
fying the rectors, &c., against such loss as might 
accrue to them from the railway taking down 
houses, &c., and until new houses shouhl be 
erecte(l on the ground which should be cleared 
of such an annual rent or value that the tithes 
actually payable therefor should be fully eijual 
to the tithes or yearly sums of money payable 
for the houses quitted by the occupiers, the cum-' 
pany should pay tithes for the houses quitted by 
the occupiers “ according to the last assessment 
thereof to the 25th March last,” and such sum 
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Ttmited Interest— Mortgagees.]— The pro- 
or sums should diminish m projjortion to the ^ ^.g Lands Clauses Act, 1845, 

tithes actually iniyaWc for new applv not only where a company must he right- 

and oeeupiol on ground which should be w apt possession, but where compensation is 
cleared. In respect of all the hon^f^^ken by Mlyj“b'rr™ having a limited interest, 
the comiinny. with the e-’^ceptioii of two annua o' ^ Pgg_ p^,.M v. Great WyeomU My., 


7 L. X. 150; 


on the amiual value agreed between rue icci.o a„ ' wg the court will not subject a person 
and the oocniiers. 'I'hf value beS possession of land taken by a railway 

paid 2.S*. U. in the pound upon the commnv under the Lands Clauses Act to adverse 

of all the premises taken by the companj . P . j purchase-money has 

Held, tliat where there ha, been Ten paid in comt, under s. 79. Sterrfe JMato, 

but the rector hiulrecoivecVless than 2s. 9i.iuth^^ /“"/g W. E. SeL 
pound, he was not now entitled to rereue2i. Jif. Kiie, 

in the pound : that the object of the act was Tenancy— Bight to use Boom.] — A right for 
only to give ^ *the directors to use a board-room for certain pur- 

the term “assessment had .^ses at certain times, and for a clerk to use a 

arrangement tliroiighout mWi desk ’in an office for certain purposes, does not 

amount nf tithes be paid to the -.>th ’ constitute a tenancy so as to entitle the company 

isao.luul been uiulerstooci, apeed and settle k disturbance under 


isao. had been uiuieivsiotKi, "uirw to recover compensation for disturbance under 

Held, also, that the amount of L “s Clauses Acts. Mmiidpal Freehold 

theco.,,pu,iywas to b, e^ X«J Co. v. 3fetropolUan and JDietriot Mys., 


actuallv pa^aiile to the rector in respect of new 
t * k i‘ tho Slims actuallv i kab. iit. loit. 


Jill > -- . . 11 - 

houses* and not merely with the sums actiiall} 
reeeiveil bv the rector in respect of such new 


..V .... -”,- 7.7 7 77;/ p>; r 8! interesseTermini.]— The plaintiff agreed 

hmi>cs. (led | theatre for eight weeks, to commence 


11. Tj. Las. 478 ; d Kailw. Gas. 887 
And see LpHs w Jjondm Corn M 
Dvii. M. .sc(K;m 

Hehi. that the word “assessni 
mean tlu.* assessment to the poor-ni 


15 Jur. 995. 


. i land, so that the theatre was rendered unsafe, 


Where a railway -- W ^ \2e and ^s closed during the eight weeks by orde^ 

ilsory powers ^ the proper local authorities. The plaintiff 


piusuij. powers, imaer a of the proper local authorities. The plaintiff 

property subjiN^t to eitheVbv sued the defendants in respect of the damage 

if lilt, tltho X\«XS inuenininc , j . . . ^ATiaibmiAncp! of thp.ir nAta • — 


s:; s:»%, x.- w. b, .«-o. a. 

il£,;i;^“.sr£sss.T»SpS.i — i..,a •' a"...]-. 

tion to bt‘ so naid. JMnilc v. Metnmolitati and agreed, in writing, to let to B. premises at a rent 
likstnat VuaI Ui J. P. 108. of 36k, payable quarterly ; and not to raise the 

Smwblc. it is oidv so much of a railway station rent or give B. notice to quit so long as he con- 
ns is a "bruise*’ wfiicli is subject to tithes. 11k tinned to pay the rent when due. A., vffio had 
’ A hoii'-e is an inchised space, with walls, a roof, only a leasehold interest to expire in 1881, had 
and an euTranee capable of being closed. Id. also agreed verbally with B. to let him remain 

in the premises for such term of years, not 
exceeding A.’s term therein, as B. might desire 
G. IX IvKSPKGT OF WHAT PERSONS. to continue tenant. A railwaycompanycon- 
“ Owner or Proprietor.’*]— The words “ owner tracted to pm’chase the interest of B. in the 
• ir pruprietor of land,” used in a compensation premises, which he described as held for any 
olaiJin a local ac.t, to indicate 1 he persons to term at tenant s option biit 
whiui! (■ouipensation is to be made for injuries 

arising our of the prosecution of the. act, have not 1 he company disputa.1 B. s title to the 

ne<H.;h.saril V aiiv technical meaning confined to the uiterest described, and paid the purchase-money 
owner of ‘the inheritance, but must be construed nito court :-He d, that the relation of landlord 
witli reference to the general object of the act, | and tenant made B. a purchaser for valuable 
and mean anv person who has any estate or consideration to the extent of his lease ; that 
interesf-as. for instance, a tenant-in the land the Statute of h rauds was no bar in equity to 
who sustains loss or damage. Utter v. Lohley, B.’s claim ; that B. was not a mere tenant from 
2 il. A W. 122 ; 7 A. & K. 124 ; 6 L. J., K. B. 200. year to year, hut had a right to retain possession 

as long as his landlord’s interest existed, and to 
Persons under Disability.]-— Sect. 08 of the enforce that right in equity ; and that he was 
Lands clausts Act, 1845, appliCwS to persons under I entitled to the purchase-money. Xing, In re, 
ili.saiulity claiming compensation for permanent | London Ry,, Bir parte, L. R. 16 Eq. 521 ; 
injury to land as well as to owners in fee. Stone | 29 L. T. 288 ; 21 W. R. 881. 

V. Yeon! CorporafiatK 46 L. •!.. G, P. 137; 2 

G. P- i>. 99 ; 36 L. T. 279 ; 25 W. R. 240 — G. A. • Exercise of Reserved Powers — Implied 

A n;fer<*n(M.‘ to valuation, umlcr s. 9, may be Obligation.] — In January, 1872. A.'s predecessor 
ha<l in the case of “permanent damage or in title obtained by feu contract from a superior 
injury ” to lands held by a tenant for life, as well a building lot situated at the south side of an 
as to lands “ to be purchased or taken from any estate. With the contract was incorporated a 
party under any <liHabiUty or incapacity.” Ih. plan which shewed the whole estate divided into 
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felling lots, with several streets runniiig east and 
west ; and one street twenty-four feet wide, con- 
necting the turnpike road on the north to another 
road on the south, and forming one side of A.’s 
feu. The lot was disponed “ together with free 
ish and entry thereto by the streets laid down on 
the said plan, but in so far only as the same 
may be opened and not altered in virtue of the 
reserved power after mentioned.” The reserved 
power was, that “the superior vshould have full 
power and liberty to vary and alter the said plan 
or streets or roads thereon in so far as regards 
the ground not already feiied.” In July, 1872, a 
railway company gave the superior statutory 
notice that they intended to take a strip of 
ground running from east to w^est through the 
estate. In 1877 they executed the works and, 
inter alia, cut off all access for carriages by the 
street marked on the plan running from south to 
north, twenty -four feet wide. None of A.’s land 
was taken. In an action by the railway com- 
pany for interdict against A. taking further 
proceedings in a claim for compensation in 
respect that his lands were injuriously affected 
under s. 6 of the Eailways Clauses (Scotland) 
Act, 1815 : — Held (Selborne, L.C., doubting), 
that A. was not entitled to compensation, 
because (1) the access in question had not been 
“opened” in the sense meant in his feu contract 
before the statutory notice ; and (2) there was 
no obligation in the feu contract cast upon the 
superior to pursue his feuing scheme, and give 
the feuars at some future time access along any 
of the roads or streets marked on the plan. 
Flemmg v. JVewjJOft 8 App. Cas, 265 — 
H. L. (Sc.) 

Held, also, when there is an implied obligation 
by the superior to prosecute his feuing scheme 
for the benefit of the feuars, the feuars have a 
vested interest de future in the roads and streets 
shewn on the feuing plan, sufficient to sustain a 
claim for compensation under the Eailw^ays 
Clauses (Scotland) Act, 184-5. Ih. 

The compulsory taking by a railway company 
under their statutory,, powers of part of a 
superior’s estate cannot be regarded as equiva- 
lent either in fact or law, to an exercise 
of a power reserved by the superior himself. 
Ik 

Year to Year.] — Under a local act, incor- 
porating s. 121 of the Lands Clauses Act, 184:5, 
the defendants, in November, 1865, served upon 
the plaintiff, who held premises as yearly tenant, 
a notice, stating their intention to take the 
premises, and requiring possession in six months. 
In fact, possession was not taken by the defen- 
dants until 1867, and the plaintiff meanwdiile 
remained in possession, and continued to carry 
on his business upon the premises. In January, 
1867, the defendants took an assignment of the 
interest of the plaintiff’s landlord (the lessee for 
a term of the premises), but no landlord’s notice 
to quit was ever given to the plaintiff. In Feb- 
ruary, 1867, the defendants demanded immediate 
possession of the premises, declining to pay any 
compensation, and, upon refusal, obtained pos- 
session under a provision of their local act, which, 
however, required that no such possession should 
be taken until payment or depo.sit of purchase or 
compensation-money should have been made : — 
Held, that the plaintiff was entitled to compen- 
sation ; and that the defendants, had, therefore, 
not complied with the provisions of their local 
act, and were liable to be , sued in , trespass. 


ACT— Cojnpensation, 

CramceU Y. London Corporation^ 39 L. J., Ex. 

193.;fL. E. o Ex. 284 ; 22 L. T. 760— Ex. Ch. 

A tenant from ■ year to year who has received 
notice under s. 121 of the Lands Glauses Act, 

1845, requiring him ‘to give up possession at the 
expiration of six months is entitled to compen- 
sation for any expenses he may thereby incur, 
although before the expimtion oi the six months 
he is informed that the corporation do not intend 
to take possession. Chadioick y . Boelidgle Im- 
provemeiit Commismmers^ 

A tenant, from year to year, of land, required 
by a railway company has no claim to com- 
I pensation if he has received legal notice to quit, 
and his land is not required until the expiration 
thereof. Merrett,ErrpaHeI2'L:T!.¥il. ^ 

A joint occupation, for business purposes, of | 

distinct premises, separately leased to two part- ! 

ners .in trade, is not necessarily an interest less | 

than that of a tenant from year to year, though 1 

there is no formal stipulation as to the term of ' 

such occupation. Beg. y. East London Ry., 11 
L. T. 291. 

— Void Agreement for Lease.]— A person 
holding lands under an agreement for lease for a 
term exceeding three years, though at law a mere 
tenant from year to year, is entitled to have his 
purchase - money and compensation for lands 
required by a company assessed by a jury or by 
arbitration, under s. 68 of the Lands Clauses Act. 

Sweetman v. Metropolitan B,g., I H. & M. 543 
lOL. T. 156; 12 W. E. 304, 

Holding over after Notice.]— A railway 

act required tenants from year to year to deliver 
up possession of their lands, if required by the 
company, six months after notice, wdietlier such 
notice was given with reference to the time of 
the commencement of the tenancy or not, the 
company compensating the tenant for his un- 
expired term or interest. A tenant from year to- 
year under a Christmas holding, who, on a reason- 
able expectation that his landlord would not put 
an end to the tenancy, had made improvements 
on his land, received, in January, notice to quit 
in six months, and, at the Michaelmas following,, 
possession was demanded by the company. The 
company then hndiug that it was not a Michael- 
mas holding, told the tenant he might retain 
possession till Christmas. The tenant remained 
in possession until after that period : — Held, 
that as he had held over after notice, his situa- 
tion was the same as if a regular landlord’s notice- 
had been given, and that he was not entitled to- 
compensation. Beg. v. London and Southampton 
Bg., 2 P. & I). 243 ; 10 A. & E. 3 ; 1 Eailw. Cas. 

717; 8 L. J., Q. B. 220. 

The owner of a freehold estate, which was in 
the occupation of a yearly tenant, contracted to I 

sell it to a corporate body for a sum of money I 

which was paid into court. The tenant received I 

due notice from the owner to (put at the end of j 

six months, but be remained in possession without I 

the consent of either vendor or of the purchaser : | 

— Held, that he was not entitled to any ]iortioii I 

of the purchase-money as compensation for his. | 

interest in the estate, Sadin^ Eu) parte, 17 I 

L. J., Ch. 421." ■ : . :| 


Eight of Benewah] — Land, as to which | 

a dispute as to the amount of the lessee’s interest ) 

was pending (viz. whether he had a right of \ 

I’enewal for sixty -one years from 1885, or | 


whether his interest expired altogether at the. 
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imd of his existing: term of sixty-one years, 
189(0. was taken bv a ra 0 way coni paiiy, under 
an agreement by which it was provided that 
if the lessee should substantiate his right or 
renewal, the company would pay him a further 
sum (tlie amount, if in dispute, to, be settled bj 
arbitration, pursuant to the bands Clauses Act), 
in addition to the price of the existing term. 
The company having since bought up the 
lessors reversion in fee. the lessee filed a bill 
against them, praying a declaration of his 
right to a renewal from IS85, and payment of 
compensation on that footing: — 'Held, that me 
court had jurisdiction to decide thi^ question 
of future right of renewal, on which the lessee s 
claim to compensation depended, and for asem*- 
taining which no means were afforded by the 
Lands Clauses Act. Bmi v. 

36 L. J., Ch. 44:0 ; L. R. 4 Eq. 310 : 16 L. T. 113. 


Precarious Interests— Improvements.]— t 

A lessee, who has expended large sums upon ^ 
the land demised, under a reasonable expectation i 
of a renewal of his lease, is not entitled to com- ( 
pensation in respec't of such expectancy, where 
the land is taken from him by a company umler r 
■a statute <lirecting compensation to be paid to ( 
the owners and occupiers of land through, under, i 
in, <*r upi.n which the W(»rks authorised should i 
lx' matle, ftir the value of such land, and also for i 
the <laniages sustained by them in making such 
works. Bf'O! V. Munrheftfpr and Urerpool By., 

6 X. A M. 186; 4 A. A E. 650; 1 H. AW. 

689; L. 3., K. H. 106. 

Tenants hold a piece of ground, at a ycaily 
rent! under a written agreement. The rent was 
t.avable half-yearly, at Lady-day and Michael- 
mns.<hiy. Ko term was mentioned, but the 
tonanev was to he deterniinabie by six months’ 
luttice on either side. It was provided, that in 
case the tenants erected nay buildings on the 
ground, thev were to have the privilege of re- 
moving theiii at any time during the occupation, 
or, otherwise, tliey were to be allowed a bene- 
tii'ial interest in the same to the amount of the 
snm espendeil in the t-reetion of the buildings, 
such b.'Tieficial interest to extend over a period 
of 1 w./nty y(‘ars from the date thereof ; that was 
to '^ay. if they were required to give up possession 
txfore the expiration of the term, they were to 
be allowed oiie-twcnticth }tart of the amount 
fLXperuIrd for each remaining year of the uiiex- 
pu-e. I tiiiTii. I’hcy erect ed buildings on the laud. 
A eomjjaiiy having purchased the freehold, 
••subject, nevert iieless, to the tenants’ rights,’’ 
sei‘ved the tenants with a notice to ((uit, and 
sub-ieqiiently took possession uiuler the powers of 
tlie Lauds Olauses Act. and cornmiaiccd pulling 
down the buildings that had been erected;— 
Ihdd, that, notwithstanding the determination 
of the tenancy by the notice, the tenants hatl 
such an interest in the premises as entitled them 
to an injnnetion to re-strain the company from 
removing or otherwise dealing with the premises 
iiiifil that interest Was provhled for. Eoycra v. 
rjfiB J)nrk (\k, 34 L. J., Ch. 165 ; 10 Jur. (N.S.) 
1215 : 11 L. T, 463; 13 W. R. 217. See also 
if oft V. futdtfihi and CoIip fb., 41 L. J., Q. B. 
351 ; L. It. 7 q. H. 72 ; 27 L. T. 442. 


I were completed, gave notice to the railway com- 
1 panv that he held on a lease tor an nnexpn-ed 
terra of fourteen years, which could be determmed 
bv six months’ notice, to expire on ^ovember 11 
then next, and required the company to deter- 
mine whether they would fake over the lease, or 

whether he should give the requisite notice. Ihe 

company declined to, interfere, and the lessee on 
‘ Mav 6 gave notice to determine his tenancy. 

' There was no evidence that at the time the 
t building had progressed so far as to affect the 

■ li<^»'lit to the warehouse. Afterwards the lessee 
; gave iKitice to the company of his claim for com- 

Sensation for injuriously affecting his lands, and 

k inquiry was held bef.ne the sheriff and a ]ury: 

—Held, that the act of the lessee in giving notice 
to terminate his lease, not being the natural 
" result of (lie acts of the railway company, but a 
1 free exercise of will on his p^art. he could not 

■ recover compensation on the footing that lie was 
- entitled to a fourteen years’ Ici^e. 

I Poulfei\ 57 L. J., Q- B. i38 ; 20 Q. B. D. 1,32 ; 
i 58 f T.534; 36 W. R. 117; 52 J. P. 244- 

C A. 

e A in occupation of land under a building 
r ac^reemeut determinable if the buildings were not 
o completed by the 30th of November, 1 885, was 
’ informed in 1883 of the promotion ot a bill tor a 
d railway which would affect the land. A. there- 
ir upon had an interview with his landlord’s agent 
h who told him to suspend building operations till 
the result of the railway scheme was known— 
r’ no express agreement to extend the time for 
building being come to. In 1883, the company 
y obtained their act, and on the 31st of July, 1883, 
i*s i)urchased from the landlord such part of the 
1- land as was required ; the purchase being made 
le expressly subject to the building agreement. On 
s’ the 16th of Sei)tember, 1884, the company gave 

II A. notice to treat. A. sent in no claim, and in 
le January, 1886, the company took possession 
e- without making a deposit or giving a bond, as 
n, required by the Lands Clauses Act, insisting that 
e- A. had no Interest in the land. ^ A. thereupon 
Lie commenced his action for an injunction, and to 
rs, have it declared that the building agreement was 
id subsisting and that he was entitled to have bis 
as interest assessed on that footing Held, that as 
ill the company had, without complying with the 
to provisions o'f the I^ands Clauses Act, entered 
lit upon land of which A. was lawfully in occupation, 
;x- he had ground for an action, and that, the action 
id. being brought to trial, the court had jurisdiction 
Id, to make a declaration as to his interest in the 
5 ,’’ property; and that, although the term iiamed 
nd in the agreement had expired, he had an interest 
of in the land, for that the agent’s direction to sns- 
ng pend building raised an equity against the land- 

lord to prevent his ejecting A. at the end of the 
LOU teiTii until he had a reasonable time after iioticc 
latl to complete the building, and that the railway 


company took subject t( > that liabilityn Birm i ny- 
ham Land Co. v. L. A -Y. IL. Ry.^ 40 Cli. D. 268 ; 
OOL.T. 527 A 


— Termination of Interest of Claimant. ]— 
railway company commeiicetl to build ware* 


houses, which w(.‘re iutendeil to lie 100 feet in 
height. I'he lessee of a warehouse, the light of 
which w'ouki be affected when the buildings 


Hungerford Market Act.]— The Hunger- 

ford Market Company was cmpowcrefl to nrake 
compulsory purchases of land for the use of the 
market, mid the leases, Ac., of the premises on 
it ; ami the lessees and tenants for years or at 
will were to give up possession at three months’ 
notice, but compensation was to be made to 
any such tenant required to quit before the 
expiration of his term. The act provided, that 
all tenants for years, from year to year, or at 


m 
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will, “who shall sustain any loss, damage, or not entitled to proceed under s. 68, and claim to 
injuiy in respect of any interest whatsoever for have the compensation settled by arbitration, 
goodwill, improvements, tenants’ fixtures, or Beg. v. 6r, iV. By., 46 Ij. J., Q. B. 4 ; 2 Q. B. D. 

otherwise, which they now enjoy, by reason of 15i ; 35 L. T. 551 ; 25 W. It. 41. 

the passing of this act,” should be entitled to 

compensation, to be assessed, if necessary, by a Quarterly Tenant.] — The metropolitan 

jury. A tenant from year to year was ejected l^oard of works had, under the powers of the 
bjr the company, but received a regular half- Metropolitan Streets Improvement Act, 1872, 
year’s notice to quit. She had been many years purchased a house of the owner, pending the 

in possession, and the tenancy was not likely to plaintiffs tenancy, and had given the plaintifi, 

have been determined if the act had not passed : who was a quarterly tenant, notice to quit at 
—Held, that she was entitled to compensation the expiration of his tenancy. On motion for an 
for the whole marketable interest which she had injunction to restrain the board from' entering 
in the premises at the time when the ?ict passed ; upon the premises, until they had given the 
and that the goodwill, though of premises of so plaintiff the notice to treat required by s, 18 of 
uncertain a tenure, was protected by the act Lands Glauses Act, 1845, and should have 
as an interest which would, practically, have or deposited in the bank, the com- 

been valuable as between the tenant and a pur- pmisation awarded to be paid under the act for 
chaser, though it was not a legal interest as iiis interest in the premises: — Held, that the 
against the landlord. Farlow, Ex juirte, 2 B. &; Ad. plaintiff, as a quarterly tenant, had no interest, 
341 ; 0 L. J. (o.s.) K. B. 255. legal or equitable, in the premises within the 

Otherwise, where the tenancy was from year uxeanlng of s. 18 of the Ijands Clauses Act. 
to year, determinable at three months’ notice v. Jfetropolitmi Board of Worla, 36 L. T. 

ending with the year, and with a stipulation 277 — C. A. 

acaiiist underletting without leave. Ih. 'I'Le board, in giving the notice to quit, were 

‘ When, under the provisions of the same act, merely exercising their right as reversioners under 
the company was treating for the purchase of their purchase from the freeholder. Ih. 
certain premises, a person entered into an agree- „ , ^ s 

ment to rent them for one year, and that if, with ,, to Lease.]— Atestatordirected 

tlie owners’ consent, he should hold beyond the his sons, with whom he had been pi partner- 
year, he should quit, or be at liberty to quit, at might hold, use, occupy and enjoy certain 
any quarter-day, on receiving or giving three premises so long as they might carey 

months’ notice ; that he would not underlet or """I paymg the rent The 

give up possession to anyone, make any alteration P^^mises cie required by a public body for im- 
without a written consent of his landlord, would P^^^^ments under an act of parliament gnnng them 
keep all the glass entire, and so leave the same, powercomimlsoiqlytopm^^^^^ 
together with all articles mentioned in a schedule, notice to pui chase. The 

and all improvements or additions which he executor claimed compe 

should make during his occupation, for the benefit which his testatoi s estate had tlierein, and the 
of his landlord. The tenant occupied, wiih^-tbe eompensation for the compul- 

consent of his landlord, for several years, while Ji^'^^^ess . Held, that the 

the above negotiations were proceeding. He executor was entitled to a 

afterwards recdved due notice to quit, and the testator s lease, subject to a 

hv thA AnmnATnv was AnmnlAtAd r-HAUl ^feductioii of the value of the interest of the sous 


purchase by the company was completed : — Held 


‘that he was not entitled to compensation from the ^premises, in consequence of tlidr being 
tlir. eemnnnv resneet nf the Compelled to oease Carrying On their biisuiess. 


the company in respect of the improvements s uu 

made by him during his occupation. iJtr/. v. 

Jlungerford Market Co., 1 P. & D. 492 ; 9 A. & E. ; lb V\ . B. br 1. 

46.4 ; 8 L. J., S. C., 1 'N. M. 404, Interest created — After Notice 

u48 ; 4 B. (fc Ad. o92, 596. interest in nroDertv created bv 


Interest created — After Notice to Treat.] — An 
interest in property created by an agreement 


A tenant, whose term had expired, was entitled entered into by the owner after a notice to treat 
to compensation for goodwill, and for the chance has been served on him is not a subject for com- 
ot obtaining a renewal.under the same act. Jb. pensation. Edwards, Ex parte, 40 L. J., Ch. 
But not for fixtures set up or purchased, or for ^97 . l, R. 12 K.p 389 ; 2.5 L. T. 149 ; 19 W. R. 1047. 


improvements made by him, inasmuch as he had 
no legal interest in them : — Held, nevertheless, 


Where, therefore, an owner of property after 
a notice to treat had been served on him entered 


that this might be considered by the jury in iQto an agreement with a person who had for 
estimating the chance of a beneficial removal. Ib. several years occupied part of the property as a 

weekly tenant for a lease of the same to him for 

Less than One Year.] — By s. 121 of the a term of three years Held, that the tenant 

Lands Clauses Act, if any such lands (i.e. laricls not entitled to compensation in respect of 

authorised to be taken) shall be in the possession interest created by such agreement, Ih, 

of any person having no greater interest therein 

than as a tenant for a year, or from year to year, After Act passed.] — Where, by act of 

and if such person be required to give up posses- parliament, a corporation was empowered to 


sion of any lands so occupied by him before the purchase subsisting interests in certain heredita- 
expiration of his term or interest therein, he ments, and it was directed that the purchase- 
shall be entitled to compensation for the value money should be reinvested in land, and in the 
of his unexpired term or interest, and the amount meantime be laid out in funds, and dividends 
of such compensation shall be determined by two paid to persons entitled to rents : — Held, that 
justices in case the parties differ about the same : neither persons who had taken leases- since the 
— Held, that the section applied to the case of a passing of the act nor lessors in respect of their 
person who had less than one year of a term right to renew were entitled to any compensa- 
un expired at the date of his being required to tion out of purchase-money, London (^BUhop), 
-give up possession; and that such person was In re, 1 Sim. & S, 268, 
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Wi-etlxer Lessor’s Consent necessary. ]—Where °ri*e\vas°fi?ed the mortgagor died, 

a railway company serves » the mortgagees entered into possession of 

Lands Clauses Act, on a lessw! to take land held suit was instituted for the 

under a a ‘ministration of the mortgagor’s estate, which 

assignment with proved to be insolvent, and a receiver was 

necessity for such licence is taken awaj bj the F .-J J with the consent of the mort- 

oUnon of the act. fPS^rrlcUn the business. Arbitrators and 

n 8B1 ’ In umpire were appointed to hr the compensation- 

L, E. -i Kq. 112 ; 16 L. 0.. 446 , l.> ^ . E. bfol. _ J payable by the company. Ihe umpire 
Where a portion of the ^ awScT of Avhich he certified that he 

lease is taken by a railway hatl awwded 2,800Z. in resiiect of the loss of prohts 

is not bound nmlor the Lauds Cdaiuses Act, s.l ia, o„ the business. The executors 

to procure the lessor’s con-sent to^ the agreeraenq in ^y^^g belonging to the mort- 

wilh ihc company for the apportionment of the divided among his general 

rent. 2I>. , . Slpriitors • — Held, that the sum of 2,800Z. was 

Spcciiicpiufomianoedecrcedagaiust a company el^^ nature of compensation for the value of 
bv whom leasehold Land had been so taken under ^n^ „ooaw-ill of the business, which passed with 

a'notice. where the lessor s hcenw to the ass^n- m . ^nd that the whole of the sum of 

nient .and consent to the apiiortionment of ici belonged to the mortgagees. Pile v. 

had not b’ceu obtained. lo. LamMort, 'parte, io L. J., Gh. 841; 

Landlord’s Eights.] — A ^ TpSuc body acting nmler the powers of their 

powered to resume possession of .m> A « ^ j ^ the Lands Clauses Act, gave notice to 

land -lemised, in ease it T®' the iSintifi, who was a tailor, to take his house, 

him “for tile purpose of “hich was leasehold. After some negotiation 

aecomiiKHiation. or otherwise . , ti,™ offered him 400L, of which 150L was to be 

did not entitle the landlord to resume nuportioiied to his leasehold interest, and 250L to 

of land reipiired by a railway compaiiv, S I damage and pei-sonal expenses, to 

defeat tiio tenant’s right to CO, lotion. .M«- agreed. The plaintiff had 

mw V. Kihjwiire hij-.Aii beav. 4Mi. ,. mortoaoed his leasehold interest and could not 

The claimants demised “u jtrmod title. The plaintiff then brought . 

at a low rent on lease an action for specific performance of the agree- 

and maintained as a public L . 'ti and the defendants afterwards paid the 

contained a proviso that m ease anj pait (f - r. under s. 26 of the Lands Clauses 

land should be comppsor ly ™Ier the 

lawful for the !n IhettlS at once 

roposbesb it. hart ot the land liayin.^ l^cipv. the to him (kmper v. MetnrjwUttm Boarcl of Wor^l^H, 
pulsorily taken by a railway company under the to h m c . i J 

;HiWf‘T.s of an act of parliament -.“-Held, that t e L. J , 

claimants were entith^^^^^ ' ^Although in some cases the gooci^vvill of trade 

of the land taki II as freed tn m t A.’ _.,4. nremises nasses to a mortgagee, that does not 
not merely to the cnpitahsed value o P where the goVwill depends on 

^ ft '■ v'' C '& ^Oo ’'/fum ^n!l' colliery, Eenewable Leaseholds - Fine.] - Renewable 

1. let to l>., (r. L V A . , Hiii’ino’ leaseholds being under notice to be taken by a 

rrii SmPpdSii^tXti^ipnier^ 

I'mo'o.v’s line the tenants to finish a branch another company came forward and took the 
■ ■ wl b the <• m nnv liad previously same lands, and paid the purchase-money into 
■ wh^ hen^b. cm Z A Co. court t-Held, that the vendors were not entitled 

.igiad lUtli them ' * ® ‘ 1 - . „rtain clauses to any part of the compensation-money by way 

' tltei; hr o\ n^^m^ of compensation for thehne which they omitted 

; h'vl. vhrJ hfore it would expire by to take in eonsequence of the notice frorn the 
dlluxiimuf time. Ih thereupon claimed of the first compmiy. ]UstM'inste.rX^ean^ 
tPiinut”; a portion of the compensation for IS Jur. 1113. 

l‘i''h!!f'hilwar’"h-he'h"nrr"hm^^ land subject to Chief Eent.]-A., an owner 

’ ,t Iv V ' -onfii oil to the railway company and in fee of land to which a right of running water 
r, t; AtV.. and P. had nut beini mentioned in was appurtenant, agreed with a 

ir'— ilhl timt I* ha<l no locus si.amli ; that, to accept 2, SOdi. as compensation for his right in 

midei the obhimsinnce. the doctrine ’of jus the water; and 

ipnositum tortio did not apply, but that the into possession ot the watei. Iho Und was 
l indlord should Iiave liad rreourso to the nsnal subject to a chiet_ ’'®y> p® 
remdies provided by the legislature tor such chiet rent also claimed from the ®®™ 
eases PrtW/e V. Brmn,. i! Macq. if. L. fi.l ; peusatiou tor the loss ot the water Ihecompany 
■! ,Im- (N«) Hi).-.; W. R. H71. See Piame v. refnseil b. pay t lie 2,. ‘OOf. to A. unless he obtained 

«iut Simtli- Wedent U,J., 3 Macq. H. L. tiie ooneuvrence of the owner of the rent m the 
r*- deed c.onvcyance. A. then brought an action 

for the 2,51)0^" and the company filed a bill for 
MortgagorandMortgagee,]-- Theowncrofbusi-|s])ecific performance of his agreement and for 
iH'ss prtmiises mortgiiged them with the machinery j an injunction to restrain the action t—Hehl, that 
and fixtures. A railway (jompany gave notice to 1 the company was entitled to the injunction no 
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bringing the money into court to abide the 
decision of the conflicting claims for compen- 
sation. Stockport District iVaterwovks v. Joicett^ 
13 W. B. 977. 

Purchage-money or Compensation. ]~A rail- 
way company, when constructing their line, 
excavated soil on the land of M., and used the 
stuff for ballast. No notice was given to him 
that his land was required for the purposes of 
the company. After a delay on their part of 
some years, the matter was, with other claims 
for consequential injury, referred to arbitration. 
The articles recited his allegation that the lands 
had been “ taken and used and otherwise injured,” 
and provided for the ascertainment of the pur- 
chase-money for the lands taken and used. The 
award found that the company had “ cut the 
soil of a portion of the lands, and that it has 
been taken and used,” &c., and awarded a 
sum ‘'as and for the purchase-money of the 
portion of the lands,” &:c. The money was paid 
to the owner, and subsequently the pond formed 
in the excavation was taken by another railway 
company, under their compulsory powers. He 
claimed that on the construction of the deeds, 
and under the facts of the case, he had remained 
the owner of the lands : — Held, that the lands 
w’cre taken by the company, and that the money 
■was paid for the purchase, and not merely as 
compensation for injury thereto. Maorory^ Ex 
jmrtc, Belfast Central By.^ In re, 19 W. R. 238. 

D. BBINCIPLES OF ASSESSMENT. 

Profits made on other Premises.] — A party 
carried on an old-established business at 1 1 , Parlia- 
ment-street. His lease being about to determine, 
he purchased the lease of No. 10 in the same 
street with the intention of transferring his 
business to No. 10 upon the determination of 
his lease of No. 11. Before such transfer was 
effected the commissioners of works and public 
buildings gave him notice to treat with respect 
to No. 10, under the powers of the Public Offices 
Bites Act, 1866, which incorporates the Lands 
Clauses Act. The question of the amount that 
the commissioners were to pay to him for the 
compulsory taking of No. 10 was referred to 
arbitration. The arbitrator admitted evidence 
-of the profits that he had been making at No. 11, 
and awarded to him 1,000Z. in respect of goodwill 
attaching to or loss of profits which might or 
would have been made at No. 10, Farliament- 
■street, if the premises had not been taken for 
the purposes of the act : — Held, that he had not 
c.vceeded his powers in so doing, and that the 
award of such conipensatioii was good. \Vltltc v. 
Puhlic Works Chmmissloriers. 22 L, T. 591. 
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of the appellant’s, and in part by a railway. 
The jury gave a verdict for the value of the land 
taken and a further sum for all damage sustained 
or to be sustained by reason of the injuriously 
aflecting the other lands by the exercise of the 
i respondents’ statutory powers: — ^Helcl; that the 
jury had not exceeded their jurisdiction in 
awarding the further sum, for the damage was 
not too remote to form the subject of compen- 
sation, even though no nuisance might be caused. 
Essex V. Acton Local Boards 58 L. J., Q. B. 594 ; 
U App. Gas. 153; 61 L. T. 1 ; 38 W. R. 209; 
53 J. P. 756-~H. L. (E.) 

Tied Public-house.] — Where certain brewers 
were the owners in fee of a public-house which was 
let for an unexpired term of seven years, and 
there was in the lease a covenant by the tenant 
.not to sell on the premises any beer other than 
that purchased of them, and a corporation was 
empowered, by a special act (which incorporated 
the L:mds Clauses Act), to take the premises : — 
Held, that, in ascertaining the amount of the 
purchase-money and compensation to be paid by 
the corporation to the brewers, the additional 
value of the premises, by reason of the covenant 
to sell their beer only, was to be taken into 
consideration. Bourne v. Lirerpool Corporation, 
1 N. R. 425 ; 33 L. J., Q. B. 15 : 10 Jur. (N.S.) 
125; 8 L. T. 572. 

Coufusiou of Seed-beds.] —A seedsman had 
offices in Co vent-garden, where he kept his 
stock, and had also a market garden at Wands- 
worth, -where he sowed small quantities of all 
the seeds in his stock on trial, after which he 
sold each parcel at a higher price, by reason of 
his giving a warranty, based on his experience 
of these trial crops. A board of works entered 
upon his land, and so carried on their works that 
it became impossible to identify the trial crops 
with the seed in bulk, whereby the seedsman 
was unable to warrant his seeds, which were in 
consequence depreciated in value 50 per cent. 
The arbitrator having included in his award a 
sum in respect of such depreciation: — Held, 
that this damage was too remote, and could not 
be recovered. Clarke v. Wandsicorfk Dhtrlet 
Board of Works^ In rc^ 17 L. T. 549. 

Goods on Premises.] — The occupier of a house 
and premises, injuriously aflected by the execu- 
tion of the -works of a railway company in 
exercise of the powers given by act of parliament, 
is entitled to compensation for damage done to 
his goods in the house by reason of the exercise 
of such pQ-vvers. Knock y. Metropolitan JR.tf,, 
38 L. J., C. P. 78 1 L. R, 4 C. P. 131 ; 19 L. T. 
239; 17 W. R. 10. 


Part of Building Estate taken for Sewage 
Works.] — Under statutory powers incorporating 
the Lands Clauses Act, 1845, the respondents 
gave the a])pella.nt notice to treat for the pur- 
' chase of part of his land, which they required 
foi- sewage works. In an inquisition held under 
that act evidence was given that the existence of 
sewage works, even if conducted so as not to 
create an actionable nuisance, depreciated the 
market value of the appellant’s other lands for 
building ]}urposcs. The land taken was let on 
long buihling leases ; of the other lands part was 
in hand, and part was let for short periods for 
brick-making. The land taken -was separated 
;from the other lands, in part by other property 

VOL. VIII, 


Value, of what Interest. ]■— When land, subject 
to restrictions as to its use, is taken for a public 
object under compulsory powers, the amr)uiit ()f 
compensation to the person interested therein is 
to be assessed -v^-ith reference to the value of his 
interest therein, and not -v^ith reference to its 
value to the persons taking it. SteWiny v. 
Metropolitan Board of Wo^dis^ 40 L. J., Q, B. 1 ; 
L. R. 6 Q. B. 37 ; 23 L. T. 530 ; 19 W. K, 73. 

A declaration stated that, by their act, a 
railway company was not to interfere -with a 
church, or with the yard attached thereto, witli- 
out the consent of the bishop of the diocese, and 
payment by the company to the defendants of 
a sum to be agreed upon between the defen- 
dants and the company, in ascertaining which 
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regard sh(nil<l be had to the costoE a site foi a 
new chuivli and to the value ot the yarcl ; 
on payment by the comiiany to the defendants 
<>f t he sums so to V>e ngi-eed upon, the church am I 
yard should vest in the conxpaTiy, and the sum so < 
paid should be employed by the defendants m ^ 
purchasing a new site and paying . 

for the value of the yard. It averred that the 
sum agreed upon was 7,7S2217.., and that it ^^as : 
paid bv the company lo the defendants, and 
thereupon the church and yard vested m the 

companv ; whereupon the bishop gave his consent 

that the sum was sufficient to purchase a new 
site, and also to pay the plaintiff the value of the 
yard 2,000/., of which the defendants had notice 
and were requested to pay . Breach non-payment 
of the value. The defendants, before action, 
offered the plaintiff a sum which they had deter- 
mined to he the value of the yard, which was 
consecrated groiiiul, and, as such, its value to the 
plaintiff was less than it would be to theqeom- 
panv when applied to secular iises. The judge 
flirccted the iurv that the act did not make the 
determination of ibc defendants conclusive on 
the plaint iff, and that in estimating their damages 
thev were at lihcu-ty to value the ground as 
appiitublc* to secular uses: — Held, no mis- 
direction. IincMt V. CiMerhury and lorh 
( Archh\)di opti), 10 0. B. 327 ; 19 L. J., G. I. >. 

Held, also, in arrest of judgment, that the 
defdaration sntiieiently disclosed the duty of the 
defemlants umler tlie statute, and stated a good 
breach, i/o ■ . ^ 

Where streams of water are taken by the Lar- 
bados Water »Siipply Company under the compul- 
soi’V powers etmferred on them by the Watei 
J^uiiply Act. 1889, the owner of those streams is 
entitled toconipeiisation.notwithstamling that he 
has made no use of them prior to their being so 
taken : and the amcHint of such compensation 
must be based upon the value of the rights of 
property of which the owner is deprived, and not 
upon the mere value ot the advantages which 
h«i had derived from user in the past. Trent- 
StiWffhhm V. Barhados Water Supply Co., 62 
L Ik C. 123 ; [1893] A.C. 502 ; 1 E, 403 ; 69 
L. T. Bl-l-lk C. 

In respect of Gioodwill.] — The loss of trade 
occasioned by the obstruction of a highway 
dtiring the execution of the works of a railway 
compJinv is not an injm'iotis affection of the 
irade‘^niairs interest in his premises which 
entitles him to compensation. jRhketw Metro- 
pofitan /lO/., 3t> L. . 1 ., Q. B, 205 ; L. II. 2 H. L. 
175; 1 6 L. '1.542; 15 W. R. 937. 


1 claimed in respect of reduced profits of trade 
consequent upon the demolition by the company 
I of the surrounding neighbonrhood from the time 
of the expiration of the six months’ notice to the 
date of the hearing of the summons Held, that 
he ' was not so entitled, the claim being one, 
which in the absence of statutory powers, could 
not have been made the subject of an action, 
and the keeping on of the business at a reduced 
rate of profits, after he might have compelled the 
, company’s acceptance of the premises being his 
own voluntary act Beg y. 38 L. J., 

M C 49.; L. R- I Q- B. 190 ; 17 W. K. llo. 

XJiider a dock act, persons having an estate or 
interest, not less than from year to year, m houses, 
&c who shall be in jured in such estate or interest, 
bv*any of the works authorised by the act, were 
to be compensated by the dock company Held, 
that the company was not liable for compensa- 
tion to the owner of a house occupied as a tavern, 
the pecuniarv value of which was lessened by 
reason of a destruction of the neighbourhood by 
the works, duly authorised, of the company, 
i where the housed though less valuable for a tavern . 
3 or a shop, was not rendered less valuable as a 
3 private residence. Bex y. London JDoeh Co., 

. 6 H & M. 390 ; 5 A. & E. 163 ; 2 H. & W. 267 ; 

5 L. J., Iv. B. 195. 


Public-house.] — A railway company in 

purhuamw of their act of parliament, served 
notice upon the yearly tenant of a public-house 
of their ititention, after the expiration of six 
immths fnmi the date thereof, to enter upon and 
tjike the premises in his occupation. The com- 
pany nevertheless did not take possession at the 
expiration of the specified period, and the tenant 
(•iniiinued his business on the premises for a 
further space <»f two years, but at a reduced rate 
of jcotits, the company having by virtue of their 
povveis (lemoUsheil tile surrounding ncighbour- 
luHid. At the end of two years iiie tenant 
received a summons from a metropolitan police 
magistrate to appear hu* the purpose of having 
the anmunt 4>f eojiipensation due to him assessed. 
On the hearing of the stiinmons, the tenant, in 
addition to the usual items of compensation, 


Peculiar and Valuable Rights.]— The conser- 
vators of the river Thames having under their 
special acts vested in them the soil and foreshore 
of the river Thames with power to grant licences, 
to build quays, jetties, wharves, and other con- 
veniences, had notice served on them by the 
Tilbury and Southend Railway Company under 
one of their acts for the purpose of acquiring 
compulsorily a portion of the foreshore in Essex 
belonging to the conservators for a wharf. The 
matter was referred to two arbitrators, and, an 
umpire under the Lands Clauses Acts, and the 
umpire stated in writing previous to commencing 
his arbitration that the principle of compensa- 
tion upon xvhich he should proceed was thxtt he 
would be guided by the provisions of the Lands 
Clauses Acts. He awarded a certain sum to the 
conservators, and the award being objected to 
as void by the railway on the ground that the 
arbitrator had based it on the principle of giving 
compensation under the special acts of the con- 
servancy, and not on the Lands Clauses Acts 
: Held, that the arbitrator was bound to assess the 
compensation in accordance with the provisions 
. of the Lands Clauses Acts, and had in fact done 
so. That he was bound to take and had rightly 
taken into consideration the peculiar and valu- 
able rights of the conservators under their special 
L acts. That even assuming the conservators’ 
I witnesses had given evidence as to value based 
; on a wrong principle, there was nothing to bind 
: the court to hold the arbitrator ha.d based his 
1 decision on that principle, and that consequently 
- specific performance with payment of the sum 
i awarded (subject to an inquiry as to title) ought 
t to be granted. Thames Conuervators v. London, 
X Tilhury and Southend By*, 3 R. 178 ; 68 L, T. 21. 


Reversionary Interest in Licensed Premises — 
Evidence of present Market Value of Claimant’s 
Interest.] — In estimating the amount of compen- 
sation under the Lands ( Jlauses Acts to be paid 
to the j‘eversioncr of licensed premises, let on 
lease with twenty-six years unexpired, evidence 
to prove the present market value of the 
claimant’s reversionary interest in the premises 



as licensed premises is admissible, and need not mills would probably have been built ; the owner 
be confined to the estimated rental value of the had other land on which he had built a reservoir 
premises as a house and shop apart from the from which w'ater might be supplied to such 
question of whether, when the reversion falls in, cotton mills when built. In proceeding under 
they would then be licensed premises. Belton v. the Lands Clanses Act to ascertain the compen- 
London County Coimoll^ Q2 L. J., Q. B. 222 ; sation, the umpire received evidence as to the 
5 Xt,230 ; 68 L. T. 411 ; 41 W. E. 315 ; 57 J. P. 185. profits which might have been derived from 
. , - « . supplying water to the mills when built, and 

Outlay on Eepairs made after Notice of Pro- awarded compensation for the loss of those pro- 
visional Order— Arbitrator not Appointed.] — spective profits : — Held, that the umpire was right 
The owner of houses in a dilapidated condition, in receiving the evidence, and in awarding such 
whilst repairing them was informed that a pro- compensation. BnpUy v. C. 37 By., L."E. 10 
visional order . had been made enabling a public Gh. 435 ; 31 L. T. 869 ; 23 W. R. 685. 
body to take the houses. The owner refused to Anticipated damage from the noise and smoke 
, stop the repairs, the act was afterwards obtained of trains does not appear to be a proper subject 
and an arbitrator appointed ; — Held, that the of estimate for compensation under the railway 
owner w\as entitled to be compensated for the statutes. City of Glasgoio Umon By. v. Hunter., 
outlay made by him between the date of the notice L. R. 2 H. L. ’(Sc.) 78. 

to him and the appointment of the arbitrator. Anticipated damage from the noise or smoke 
Higgins V. Buhlin Corporation, 28 L. R., Ir. 484. of trains does not appear to be a proper subject 
' , , , . T , of estimate for compensation under the statutes 

Set-off of Advantages.] A company cannot relating to railways. Beq.-v. Metropolitan Board 
reduce the damages to be q^aid to a householder ^ ^ 201 ; 


in virtue of the increased value which their ^ q q_ ^ g^g . 
works confer i^on his house. Senwr y. Metro- 1845, a landlord received, under an arbi- 

politan By., 2 H, & G. ; 32 L. J., Ls. 2*,o ; t,t-{^tion, compensation for land, and “in respect 
9 Jur. (N.s.) 802 ; 8 L. i. o44 ; 11 W . K. 836. damages which might be sustained by reason 

'r - A of making a railway ” — Held, that he was not 

Lease t , , i precluded from insisting on a further compensa- 

testator directed that his sons with whom he had ‘ foreseen damages subsequently 

been inpar nership might hold, use occupy and LunmMre and lV//,s'A/r« t 

enjoy certain leasehold premises SO long as they Erans 

might carry on business therein, they paying the ^ p^^-ered to tahe land (with 

rent. The premises were required by a public e-xceptioiGt mines) for a railway, paying the 
body for impiovemeiits undei an act of pailia- ^alue of the lands and making compensation for 
meiit pviiig them power compulsorily to jiiir- sustained by reason of the execution 

chase lands and premises, and they had given 

notice to purchase. ^ Ihe exeoutoi claimed com- Yg,jjg,,|,e sustained by reason of the execution 
pensation for the interest which his testators 

estate hack therein, and the sons also claimed and cmiipeiisation to be fixed by agreement or 
compensation for the compulsoiv loss ot assessed by a jury ; mines to be woiked by the 

business : Held, that the executor was entitled Q^Yner, so that no damage be thereby done to the 


business : Held,^ that the execiitor was entitled damage be thereby dc 

to a gross sum in respect of the value of the ^ase of damage the owmer to 

testator s lease subject to a deduction of the value pig expense, or the compaujyto 

of the interest of the sons in the piemises, in case of neglect or refusal, and recover 

consequence of thmr being compelled to cease expenses from the owner : — Held, that the 


carrying on their business, lenn/y Penn^ owner of land taken by the company, and for 
37 L. J., Ch. 340 ; L. E. 5 Eq. 227 ; 18 L. i. 13 ; .^ypph compensation was paid, could not, upon 
16 W: R. 671. afterwards discovering that a mine, to wdiich he 

In respect of subsequent Injuries— When ex- was entitled, could not be worked without doing- 
eluded by Agreement.] — An owner sold land to a damage to the railway, claim further conipensa- 
railway company for the construction of their Xion in respect ot the loss sustained thereby, 
line, and agreed with them that the sum paid to Compensation in respect ot such co.ntmgent loss 
him should be not only the purchase-money for should have beeii claimed at the time ot the 
such land, but also for damage by severance and 

iniury to, and for otherwise injuriously affecting ^ n 

his adjoining lands : — Held, that the agreement Action by the lessee of lands under G. against 

included all that he could recover under the a railway company for constructing 

Lands Glauses Act, and that he w.as precluded 

from afterwards claiming compensation for 

damage subsequently done to his adjoining lands whereby they were obstiuctcd and pern 

by the subsidence of the soil consequent on the 

company making their line through the land 

theYhil so bought from him, such damages 

boiig reasonably capable of being foreseen when 


the agreement was made. Todd v. Metropolitan 
District By., 24 L. T. 435 ; 19 W. R. 720. 


that it was referred to an arbitrator to fix the 
amount of purchase-money, and of compensation 
for injury to the lands and other estates of 0. by 


Prospective or Contingent Injury.] — A claim- severance or otherwise, and to determine what 
ant cann<-)t recover compensation in respect of an bridges, arches, culverts, &c., should be ma<le 
injury w-hich is merely prospective and does not Held, that the compensation awarded under such 
exist at the time of making the claim. Beg. v. reference related only to damage, known or c<.)n- 
Poulfcr. 57 L. J., Q. B. 138 ; 20 Q. B. D. 132 ; tingent, by reason of the construction <»f the rail- 
58 L. T.’534 ; 36 W. R. 117 ; 52 J. B, 244— C. A. way on the lands purchased of G., and to other 
A railway company took land on which cotton damage arising from the construction of the rail- 
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^vtlY at. other places, which vvas apparent and by 
caiiahle o£ beinpr ascertained and estimated at si 
the time when the compensation n-as awaulefh as 
iuul did not embrace also all coiitinpent and beJ 
possible .lamagcs which might “'se afterwards of 
bv the works of the company at f])?* 

Lnn-n,,: v. O. -X. Ity.. 6 liailw. Cas Jwb ; 16 Q. B. 11 
<-,4S ■ 20 li. .1.. Q. B. 2'J3 ; 13 Jnr. 6.'i2. 

An arliitratoT is not bound to award compen- 
sation in respect of contingent future da,mage 
suggested as likely to arise from the execution of a\ 
wOTks to be done by the promoters, 
cli'iirlv appears that such dama^ge must neces- wi 
sarilv* arise. If such damage in fact arisis after- th 
wards, tim remedy for the part.? S 

e (W M'arr V. Riyeiit'S Canal Cu.. t Eailw.Oas. co 
780 : 9 Ex. 395 ; 23 L. .1., Ex. 115. m 

Second Iiiq,uiry.]— A company being autho- cc 
rined to construct a tunnel to run m part rmder- 
noath land on which was erected » ‘ 

wiili other buildings, it rcas agreed between the si 
company ami the owner that the amount to be b 
paid' to'him for the right to construct, and or 8. 
ev,T maintain, the tunnel imdenieath the hcie- 
ditanictds and premises, and for the purchase of p 
the site of the tunnel, and in fidl conipensiitioii o 
for idl ilriirume or iiijurv to be sustained by 
reason timreof. shouhi be left to arbitration h 
The arbitrat'irs awarded a sum to be paid to the a 
<ovm*r -as compensation for the right to con- o 
struct, and for ever maintain, the tunnel under- s 
neath the hereditaments and premises, and as a 
imrchase-monev for the site of the timiiel, and q 
in full compciisation for all damage or injury s 
sustained V»y reasttnof the const ruction thereoi. s 

15 V tlced tlic owner, in consideration of the sum t 
awai'ded, Lonnted to the company “the site of t 
and full lihcrty to bore, dig out, excavate, and t 
con>^triict tlie tunnel underneath the laiul and i 
budilings thereon, together with full liberty at ] 
all tiim.'s thereafter to use, enjoy, uphold mam- t 
tain nnd repair the tunnel, and to. holt I tlic ( 
liburtv or privilege granted henceforth for ever, < 
for the purposes of the act of parliament relating ; 
to the railway, freed and (iischargetl from all i 
claims and demands wdiatsoever of or by^ the 
owner. Subsequently, serious injuries were from 
time to time stistaiiied by the sujierincumbent 
hiiildiinrs, in consequence of the subsidence of 
liie surface of. the land, such subsidence being 
eaust.-d by the constriietion of the tunnel in a 
loo^e solf, ami Ity the vibration resulting from 
tlic passintrof trains, or by one of such causes : — 
Ifelti. bv Cockbnrn. C. J.‘. that questions arising 
upon silrh iniuries as tliose conqdained of were 
deternnnable'uiion the prtivisions in respect^ of 
i'j uu [sensation contained in ck h Viet, c. 18, s. 68 ; 
and that the act contains no provision for a 
second impiiry in case <.tf future damnge arising, 
not conrmuplateil by the parties at the time of 
thO assissment of eompeur'-ation, which must 
be as* art a in ed at once and finally. Croft v. 
L. S' .V. If'. 8 lb k S. 136 ; 32 h. J., Q. lb 
113; 11 3ur.(Nk)362 ; 7L.T.741 ; 11 W.R.36(I. 

l>ut by Cr<»m[>toii and JMelktr, ,bb, that the 
damagesucu'e siudi as must have been foreseen 
at I he time ttf tlic nrbifruthui ; and whether the 
(junction turned upon the construction of the 
award and e*.nvey,'i,iice or upoti the statute, the 
owner was eiiuafly deljtirred from recovering 
furt lier f.’t)mpeiisation. Jk 


“lands held Therewith.’^]— -Where the lands 
taken and the lumls injuriously affected are held 


bv the same owner, so that the unity of owner- 
ship coiduees to the advantage of the property 
as one holding, the lands in]unously affected are 
ntw with tlm' lands taken within the meaning 

J&wr V. Acton Loeid Boan-d ' 209 ■53 

14 4.PT). Cas. 153 ; 61 L. B. 1 ; 38 W . B. 209 , 6d 

J. P. 75(i-H. L. (E.) 

Damage by Severance,]— Where part of a field 
availabll for building purposes had been taken 
by a.railway company, so as to detach and leave 
without practicable access the larger portiom of 
the field ‘-Held, that a jury was rightly directed 
in assessing compensation for the severance, to 
consider the access to the severed portion as cut 
off, as such access could not he afforded to budd- 
inii land hv accommodation w'orks, which the 
. ToLmn ‘ under 8 & 9 Viet, c 20, ss. 68. 69 
. Sn-ht be ordered to make ; and the 3 UTy ought 
therefore to exclude these "’orks from their con- 

; sideration. '7 ^ 't 

. L J Q B. 322 ; L. B. 2 Q. B. 630 ; 16 h. 1. 

; 827 Tin w. R. 988. • -u ■ 

4. railwav company’s private act, which mcor- 
E porated the" Lands Clauses Act, 1845, and I art 1. 

of the Railways Clauses Act, 184.o, empowered 
j them to take compulsorily portions only of 
houses or manufactories for the purposes of the 
e act, without being compellable by the owners 
. to purchase the whole, or any greater portions, if 

- such portions could in the opinion of the jury, 
s avbitiators, or other authority to yvhoin the 
cl question of disputed compensation should be 
V submitted, “be severed from the remainder of 
” sucl'i properties without muteriul deti iment 
n thereto.” Under the private act the company 
f took a portion of a manufactory across which lay 
(i the only access for vehicles from a public bigh- 
d way to the remainder of the manufactoiy. ihe 
It portion of land was required merely tor buildmg 
1 - a railwav viaduct, and a roadway to the remam- 
le derof tlie manufactory from the highway under 
:r, one of the arches of the viaduct would have given 
i(T practically the same access to the m^iufactory 
til as was enjoyed before the severance. Before the 
le umpire to whom the question of compensation 
m was submitted, the company undertook to grant 
lit a perpetual right of way under the arch to the 
of owners of the remainder of the manufactory, 
ag and relied upon this undertaking and their 

a liability to construct accommodation works 
)Di under s, 68 of the Railways Clauses Act, 1&45, 

— for the purpose of shewing that the severance or 
ncT the portion of land they required would cause no 
M-e material detriment to the remainder. Upon a 
^of special case being stated by the arbitrator 

58 ; Held, that in considering whether the severance 
:• a would cause any material detriment to the 
tig remainder of the property, the umpire was 
of entitled to take into consideration the liability 
ust of the conquiny under s. 68 to make and main- 
V. tain such aetsommodation works as should be 
Ik necessary for nuikiinr good the interruption to the 
,60* use uf the lantl caused by the severance. Gouty 
the oud Maucheiiter, kkcfMd, and Li/icohinlilro By,, 
-en In m 65 .L. J„ Q. Ik 6)25 ; [1896] 2 Q. B. 439 ; 
the 75 L. T. 239 ; 45 AV. R. 83—0. A. 
the Held, also, by Loi-d Esher, M.R., and A. L. 
the Bmith, L.U, that the company could in law 
ing carry out their undertaking, and that therefore 
the *um]>ire should take that undertaking also 
into consideration. Ih. 

rids 'J'he plaintiff bad constructed a reservoir on 
leid part of his land, the only use of which was to 
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supply with water mills and other buildings 
which might be erected on the rest of his land 
which was suitable for building purposes. A 
railway company gave notice to treat for a large 
portion of this building land, and the amount to 
be paid to the plaintiff for purchase- money, 
compensation and damage was by agreement 
referre I to arbitration. At the arbitration he 
claimed compensation for the loss he would 
sustain by reason' of his losing the sale of the 
water from his reservoir to buildings that might 
have been erected on the land, taken by the com- 
pany, and in support of this claim he gave evi- 
dence as to the profits he expected to realise on 
this account : — Held, that the land with the 
reservoir upon it was “ injuriously affected ” by 
the severance, that the arbitrators were justified 
in considering such claim and in receiving such 
evidence in support of it, and that the award 
made by them was valid, Ilqjley v. G, N. Ry.. 
L. B. 10 Oh. 435 ; 31 L. T. 869 ; 23. W. B. 685. 

A volunteer corps obtained leases of different 
plots of land for the erection of a rifle range of 
800 yards. Immediately behind the butts was a 
field occupied by A., and beyond that some marsh 
land, which were required by the rifle corps for 
the purpose of making provision for the safety of 
the [)ublic during the time the butts were in use. 
The corps obtained a lease of this land, but only 
made a verbal agreement with A. for the use of 
his land during the rifle practice, in consideration 
of an annual payment of 49k A company under 
their compulsory powers took portion of the 
maish land occupied by the corps, and so used 
it as to put a stop to the use of the rifle range. 
At an inquisition under the Lands Clauses Act, 
1845, the jury assessed the value of the land 
taken, and damage for the injury to the rifle 
range : — Held, that there might be an injury 
from severance within the meaning of the act, 
although the premises were not "immediately 
contiguous, and that the fact that the corps had 
only a precarious interest in the field only 
affected the quantum of compensation to be 
awarded to them. Holt v. Gaslight and Colie 
Co., 41 L. J., Q. B. 351 ; L. B. 7 Q. B. 728 ; 27 
L. T. 442, 


Cameiam Y. Charing Cross i??/., 16 0. B, (N.S.) 
430 ; 33 L. J., C. P. 313 ; 10 Jur. (isr.s.) 635 ; 10 
L. T. 381;. 12 W. B. 803. 

In 1848 a landowner gave a railw'ay company 
noticefor a jury to assess damages which he alleged 
he had suffered. In 1849 he made a claim "for 
further subsequent damages, and in 1850 gave 
notice for an arbitrator to assess the whole 
damages .-—Held, that this was not irregular, and 
that the first notice had not exhausted all the 
statutory povvers. JLanvashire and Yorlishire 
Ry. V. 3 m 7 is, 15 Beav. 322. 

The court will not refuse a mandamus to- 
enforce proceedings under the Lands Glauses Act, 
simply because the claimants have included dis- 
tinct joint and separate claims in the same formal 
notice. Reg, y. East London R 7 J ..1 11 

Service.] — A company empowered to take 
lands compulsorily, wishing that notice should 
be served at its office or upon its officers, and not 
upon its solicitors, must state such wish clearly 
and at once. It must not lie by till an award is. 
made, and then seek to set aside the award as. 
irregular. Reg. v. Metropolitan A’y., lOioeli, Mr 
parte, 17 L.T. 2^)1. 

The owner’s messuages being injuriously 
affected by the works of “The Biackburn 
Bail way Company,” he served the secretary 
at their office with a notice containing the- 
particulars required by the statute, but addressed 
to “ The Blackburn and Clitheroe Bailway Com- 
pan}^ ” : — Held, that the notice was sufficient, 
Mastlianh v. Rlaehhnrn Ry., 9 Ex. 758 ; 23 L. J.., 
Ex. 199 ; 2 W. B. 377. 

When no Claim made.] — The owner of property 
required for railway purposes does not lose his 
right to have the value assessed by a jury under 
s. 23 of the Lands Clauses Act, 1845, because he 
has made no claim, and because the company has 
proceeded under s. 85. They must have actually 
paid or tendered the money, or the owner may 
claim to go on under s. 23 or s. 68. And if the 
assignee of a bankrupt mortgagor will not 
concur, that is ground for proceeding under 
s. 110. Reg. v. hfetropolitan Ry., 13 L. T. 444. 


^ Walver of.] — Whci'e pai’tics appear, and do 

E. feBTTLING AM^TNl, AND PBACTICE protest for want of notice, the defect will be 
THEBEON. held to be waived. Taylor y. Oleui son, ll Cl. kF. 

1. Notice op Claim. ® 

What Sufficient.] — A notice should state the 
quantity as well as the quality of the estate or 2. How Dbtekmiked. 

interest of the claimant. Healey v. Thames _ 

Valley Ry., 5 B. & S. 769 ; S4 L. J., Q. B. 52 ; a,. By Jury. 

10 Jur. (n'.S.) 1182 ; 11 L. T. 268 ; 13 W. B. 44. Compellmg Comvamj to iMue Wnrriint. 

An occupier of a bakehouse and shop, having 

sustained loss in his trade by reason of the works Mandamus.]— The court will not grant a 
of a railway company, served the company with mandamus to a railway company to summon a 
a notice, stating that he was the occupier of the jury to assess compensation for injury done to- 
bakehouse and shop, and that he used the pre- property, even where the injury has been done 
mises for carrying on his business of a baker, and two years, and there appears to have been delay 
that in consequence of the works of the com- on the part of the company, if works are still in 
pany, the bakehouse and shop had been injuri- progress by which the property will be still 
ously affected, and loss and damage had arisen further injured, and it^does not appear Diat the 
to him, in bis business, by preventing the access company is acting maliH fide. Parlies, Ex parte, 
of customers to the shop. The notice did not 9 D. P. C. 614. 

state what interest he had in the bakehouse and Commissioners having given notice to treat to 
shop : — Held, that, as he claimed only as an an owner of lands proposed to be taken, camt<»t 
occupier for loss of trade, it was not necessary withdraw therefrom, , and therefore the owner is 
for the notice to state what interest he had in entitled to a mandamus to compel them to issue 
the shop, and that the notice was sufficient, i their warnant to summon a jury to assess the 
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value, lliirh v. fit. Mai'i/liiboiw Vi’dri/, 20 L. T. 
CUT; IT W. K. 101 4. ^ 

By a I'aihviiy act it was pimncled, that all 
parties with whom the company might have any 
tiispute should, at theit own costs, before the 
conipaiiv was obliged to issue their warrant to 
siirnmoii a jury, enter into a bond to prosecute 
their conipdaint and pay their proportion of costs, 
an<l in case of the warrant being issued without 
such bond having been entered into, the com- 
pany might give notice, requiring the same to be 
clone before eommencing the inquiry. Certain 
premises having been injured by floods occasioned 
by the company's works, on an application b}” 
the owners for a mandamus to summon a jury 
to asse-ns damages, it was objected that the 
<hunage resulted fr(»m acts done partly by the 
oompany. and partly by the applicants them- 
selves, anil that the bond required by the act 
had not been entered into previously to the 
a})pliciition. It did not appear that there had 
been anv demand and refusal Held, that there 
was suliiciciil doubt on the facts to warrant the 
issuing a mamlamus, an<l that the entering into 
a bond, unless required by the company, was not 
a eonditioii precedent to such an application. 
Nnf. V. yarth r/timi .Uy., 1 Kaihv. Cas. 721). 

A neglect to issue a warrant after a demand 
made ujinn the solicitors of the company, is a 
su the lent refusal to entitle the claimant to the 
writ. Ih, S. l\, Sfiuth 1%-kfihire, Tkmemtcr 
(lutl (riHih> Ihf,, Jji m SfHwr, Ex parte ^ 7 D. k L. 
V>e , ; 18 h. .1,,' Q. B. 333 : 14 Jur. 101)3. 

A company gave notice to landholders to treat 
for certain portions of land. After some discus- 
sion, the (juestiGn of eompeiisation was referred 
to aihiirution, which, however, was never com- 
plelf'd Hold, that the remedy of the land- 
holders was by mandamus to compel the 
summoning of 'a jury, and not by bill in 
chaiua-iA', Lhaf v. Ida af lVi(/ht Eerry Co., 1 
X. H. 13 : 7 h. T. Htl 

Wlimi a railway eGtnpany has given notice to 
a landowner that they required liis land for the 
puipo-es of their undertaking, and the case is one 
entitling the iMndowner to have the amount of 
coiupt.'ii^atioii {Lssesseil by a jury, but the com- 
pany ha.-^ neglected to issue their warrant to the 
slierid to summon a jury for tliat purpose within 
a rea.Mmable time after they were reipiired to <lo 
so. the iandowimr, if he is licrsonally interested 
in the warrant htdng issued, ami has sustained 
diamage. or may be damaged, by its not being 
is.Niieil, ha.s a right to }.)roceed by an action for a 
maiidamn!- to the railway company to issue their 
warrant. FoCterhy v. Xldropolitan Jli/., 36 L. J., 
<\ V. ss ; L. H. 2 d }\ 188 : 12 Jur, (k.s.) 1005 ; 
15 L. T. 213; 15 W. 11.112. 

W'luai an occupier of premises which a railway 
eutnpaiiy nspiircd. has acted on their notice and 
removed to other premises, he is entitled to 
maintain an action of mandamus to compel the 
cmnpany to issue their warrant to the sheriff in 
assess etmqxMisatiou, if the company after the 
o-vpiration of such notice neglects to take any 
steps for settling the amount of cornpeimtion. 
Morya/i v. MetropoCtfan My., 38 Xj. J., C, P. 87 ; 
L. It. 4 V. l\ J)7 ; H) h. T. 655 ; 17 W. H. 2G1~~- 
Kx. Vh. 

ii. Precept to Sherry or Connwr. 

Interest of Sheriff. ]^-The interest which at 
couunon law discpudities an utiicer from acting 
in a judicial iiiquiry must be direct and certain, 


and not merely remote or contingent ; and the 
same principle must be applied to the Lands 
Clauses Act, s. 39. Mmj. v. Alanolmter^ Sheffield 
rmd Ijineobt dll re My 36 L. J., Q. B. 171 ; L. E. 

2 Q. B. 336 ; 16 L. T. 173 ; 15 W. E. 676. 

Where, therefore, at the time of the summoning 
of a jury and the taking of an inquisition before 
the sheriff as to the amount of compensation to 
be paid for land taken by a railway company 
under the powers of their act of parliament, 
there was an executory agreement not yet carried 
out, by which that company would ultimately 
become amalgamated with another railway com- 
paiiT, and the sheriff was a shareholder in the 
latter company Held, that he was not interested 
in the matter in dispute, so as to invalidate the 
proceedings. II, 

The coroner should summon a jury to take an 
inquisition, if the sheriff is interested in the 
transaction (as being a shareholder in the com- 
pany requiring tlie land), and a certiorari will 
issue to bring up the inquisition, although by 
s. 145 no proceeding shall be quashed for want of 
form, nor shall the snme be removed by certioraii, 
Bey. V. L. cf Av W. My., 9 L. T. 423 ; 12 W. R. 
208. 8. P., Mey. v. WarwUldilre (Shmf), 3 
W. E. 164. 

Interest of Ender-sheriff ] — The promoters 
maj’' properly issue their warrant to the sheriff 
to suninion a jury, though the under-sheriff is 
interested as a shareholder in the company. 
The interpretation clause, s. 3, does not in such 
case incorporate the word “ under-sheriff ” into 
the word “ sheriff,” as used in the above section. 
IVordef/ v. South Devon My., 16 Q. B. 589 ; 20 
L. J., Q. B. 254 ; 15 Jur. 970. 

In such a case the sheriff should either take 
the inquisition in person or appoint some dis- 
interested party. Ih. 

Waiver of Protection.] — The direction in 
j respect of the interest of the sheriff in s. 39 of 
I the Lands Clauses Act, 1845, is introduced for 
j the protection of the party against whom the 
interest would operate, and he may therefore 
waive the ]>rotection if he so elects. Baddeleij, 
Ex parte, 5 1). L. 575 ; 5 Eailw. Cas. 542. 

Where the sheriff is interested in the company 
as a shareholder, the objection is waived by 
appearing before the sheriff and jury, and allow- 
ing the inquisition to proceed and judgment to 
be given. Corrlgall v. London and Blaclmall Maj., 
2 D. (N.s.) 851 ; 3 Eailw. Cas. 411 ; 5 Man. & U. 
219 ; 6 Scott (N.E.) 241 ; 12 L. J., C. P. 209. 
See Rey. v. WarLLdekdilreiSlitriJf), 3 W, R. 164. 

iii. Summoning Juiaj. 

When Notice required.] — Sect. 38 of the 
Lauds Clauses Act, 1845, applies only to cases 
wlmre the ju'omoters of an undertaking are 
about to take or injuriously affect land in the 
possession of the claimant, and in such case they 
are bound to give the claimant ten days’ notice 
of tlmir intention to cause a jury to be summoned 
to assess compensation ; but such notice is not 
required where the promoters have already taken 
possession of, or injuriously affeeterl land, but 
tor which no compensation has been made. 
Ma if done v. Yorl, Aeweadle and. Brrwich My., 
L> Q. B. 4o4 ; 19 Jj. J., Q. B. 464 ; 14 Jur. 1021. 
Hut see Mlehardfton v. S. E. My., 11 G. B. 
154. ■ . . , . , , ' ' , ■ 

The Lands Clauses Act, s. 38, whicli provides, 
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that before the promoters of an undertaking of the land which is described in the precept as 
shall issue their warrant for summoning a jury being that of which the jury are to assess the 
for settling ciuestions of compensation, they shall value, must be neither less nor more than that 
give not less than ten days’ notice to the owner for the purchase of which the owner has already 
of such their intention, and state therein the been required by the notice to treat. Stone v. 
sum they are willing to offer for the interest in Commercial 4 Myl. & 0. 122; 1 Kailw. 
such lands, damage, &c., is not applicable to, or Gas. 375 ; 3 Jur. 946. 
incorporated with s. 68, which provides for the 

case of lands taken or injuriously affected, and Form of Warrant to Jury— N'otice and Counter- 
in respect of which the pTOinoters of the under- notice.]— The Great Eastern Eailway Act, 1882, 
taking have made no satisfaction to the owner, contained a clause common to most railway acts 
Hayward v. Metropolitaai Ily.^ 4 B. & S. 787 ; of recent years, providing that, notwithstanding 
33 L. J.j Q. B. 73 ; 10 Jur. (N.s.) 418; 9 L. T, s. 92 of the Lands Clauses Act, the company 
680 ; 12 W. B. 577. . might take a portion of the lands, buildings and 

Upon the construction of ss. 18, 21, 23 and 92 manufactories in the schedule without being 
of the Lands Clauses Act, after a notice under compelled to take the whole, if such portion 

s. 18 to take part of a manufactory, and a can, in the judgment of the jury, arbitrators, 

counter-notice under s. 92, it is not necessary or other authority assessing or determining the 
that there should be a formal notice by the compensation under that afct, be severed from 
company under s. 18, before summoning a jury such properties without material detriment 
under s. 23 ;• but under s. 21, the company must thereto.” The company gave to the plaintiffs 
give a reasonable opportunity to the landowner the usual notice to treat for a portion of the 
to agree with thern before causing a jury to be premises occupied by them as a confectionery 
summoned. Sahwinye v. Londoji and Blaclt- manufactory. The plaintiffs gave a counter- 
timll My., 3 Sm. & G. 30 ; 24 L. J., Ch. 406 ; notice requiring the company to take the whole. 

1 Jur. (x.s.) 368 ; 3 Eq. 11. 536 ; 3 W. R. 260. The company issued a warrant to the sheriff to 

Held, also, that the opportunity offered by a summon a jury to determine the amount of 
subsequent proposal to treat for the purchase compensation to be paid by them for the portion 
of the whole was such a reasonable notice as comprised in their original notice. The plaintiffs 
justified the company giving a notice of sum- gave the company notice that they should raise 
moiling a jury. Ih. the question whether that portion could be 

severed without material detriment to the pro- 
Second Notice,] — A., having given notice to a perty. A dispute having arisen whether in this 
railway company that his premises had been state of things tiie company would be bound to 
injuriously affected by the execution of their take the whole if the jury decided against them 
Tivorks, and that he demanded compensation and on the question of severance, the plaintiffs 
an assessment before a jury, the company issued brought an action and moved for an injunction 
their warrant, and a jury was summoned, who to restrain the company from proceeding further 
found that the claimant was not entitled to any on their warrant, unless and until they should 
compensation. He thereupon obtained a rule to have consented to take the whole of the property 
quash the inquisition and the verdict and judg- if the jury decided the portion could not be 
nieiit thereon, and gave the company a fresh severed without material detriment Held, that 
notice, and the company not issuing another the company could not be deprived of their right, 
warrant, he brought an action : — Held, that the if the jury decided against them, to abandon 
original warrant remaining unimpeached, the their notice to treat altogether, but that the 
sheriff was bound to go on under it, by summon- warrant should have raised two issues ; (1) 
ing a fresh jury, and that the company was in whether the portion could be severed without 
no default. Horroehs v. Metropolitan lly., 19 serious detriment to the property ; (2) if so, the 
C. B. (N.S.) 139. amount of compensation to be'paid by the com- 

pany, including damage for severance. Marrimn 

— — Special Jury.] — The service of a notice v. G. £J. Iti/., 53 L. T. 384. 
of an intention to try by a special jury under Semble, where a valid notice has been given 
s. 54, is not a waiver of a notice previously given to take part of a house or manufactory, and on 
under s. 68, so as to entitle the company to an that a valid counter -notice has been given to 
extension of the period of twenty-one days for take the whole, the notice and counter-notice 
issuing their warrant. Glyn v. Aherdare Valley will be treated as constituting one notice, for the 
Ily., 6 C. B. (N.s.) 359 ; 28 L. J., C. P. 27l‘; purpose of enabling the jury to assess the value 

5 Jur. (N.s.) 1011. of the property forming the subject-matter of 

the notice and counter-notice. Phicdimw London 

Company not Precluded from Questioning and Blackwall 
Eight to Eecover.]— By summoning a jury to Ch. 417 ; 1 Jur. (isr.s.) 241 ; 3 Eq. R. 433; 3 
assess the amount of compensation claimed by W, R. 125. 
a party under s. 68, the company is not pre- 
cluded from questioning the right of the claimant — — Amount must not be ascertained by 

to anv compensation whatever. East and West several Juries,]-— Where, under .57 Geo. 3,c. xxix., 
India JkwJm Co. v. Gatthe. 3 Macn. & G. l'>5 : notice bad been served on the owners in fee of 

6 Railw. Gas. 371 ; 20 L. J., Ch. 217 : 15 Jur. 621. four houses requiring them to treat for the sale to 

the commissioners of sewers, the commissioners 

Land how described in Precept.]— When a will not be allowed to summon a jury to assess 
company empowered by parliament has given the value of one of the houses^ separately, 
notice to an owmer of land to treat for the pur- ErelesUtstiml Connnmijmers v. Sewers Com- 
chase of a part of it, but the owner and the missUniers, 14 Ch. D. 305; 28 W. U. 824. 
company cannot agree upon the terms, and the , A, . 

company, therefore, issue a precept to the sheriff Where there are several Claimants or 

to summon a jury to assess the value ; the part ^ Different Interests,] — Under the London (Oi 
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rmpi-ovenient Acts the corporation is authorised 
to take certain lauds, and the acts provide that 
every person elaiining compensation shall 
a written aecount of his claim, and that, in the 
event of the corporation and the claimant not 
coming to an agreement, the lord mayor i^hallt m 
every such case, issue his warrant to the sheriffs 
to summon a jury to assess the compensation to 
be paid for either the entirety ot the lands token, 
or any share, estate or interest therein, or charge 
thereon, •' provided that in ^wh inquny the 
persons claiming compensation 
deemed to be the plaintiffs, and entitled to the 
same rights and privileges as plaintiffs in actions 
are entftled to.” The lessee of two houses had 
granted several underleases of parts thereof , and 
the nnder-lcssees had again granted interior 
interests. The haxl mayor issued a warrant to 
the sheriffs to summon a jury to assess the com- 
pensation payable to the lessee and imder-lessees, 
who were all named together in the warrant 
field, that ea(*h claimant of a separate interest 
was entitled to have his compensation assessed 
separately from the claims of any other claimant , 
and t hat "as this could not he done on the warrant 
issued, the r-oiirt would restrain the corporation 
from proceeding upon it. 

:17 L. .K, Ch. 7:i2 ; L. B. t> Eq. ()2o ; 
18 1.. T. 811. - 

Ibit where umler the same acts a person has 
.several tlistincT interests in one property, or m 
si^veial distinct properties, taken under the powers 
of the aet, he is not entitled to object to having 
the compensation for all such Interests assessed 
by one jury and in one trial. Star^’ v. London 
L. K. 7 Eq. 280 ; 20 L. 1. 9o7. 


Ie whose Karnes.]— By a local drainage 

act the lords or ladies of three manors (or, in his, 
her uY their absence, their agents, appointed by 
writing uialer his, her or their bands for each 
id the manors, and which appointments may be 
iiiaiie ii<*<*ording to a hu-in given in a schedule, 
<tr a*! near tlieieto as circumstances will admit) 
were apptanted commissioners for executing the 
act. :no person shall be capable of acting as a 
commissioner, or as an agent of a commissioner, 
until he sliall have made a declaration in the 
words or to the effect set forth in the schedule. 
In case any commissioner shall act before he 
.^hall have made the declaration, he shall forfeit 
7)0/. Xo act of the commissioners shall be valid, 
unles> at a meeting to be holderi by virtue of the ] 
act . 'I’he C( mj missioners were empowered to take 
lands for the purposes of the act ; and the 
stctirai?> fm- that purpose were similar to those 
e<iiitaiiicd in the 8 vV 9 Viet. c. 18, subsequently 
jiasseil. The three lords of the manons separately 
appttinted the defendants their agents, not having 
prtwiously made the declaration required. The 
defendants rc(piircd to take a certain quantity 
of the plaintiff’s land. They gave the plaintiff 
a notice in writing, as required by the act. The 
phiintiif refusing to treat, they issued a warrant 
tu i!u‘ .sheriff to summon a jury to assess the sum 
to l>e paid to him 'for the purchase of the land. 
The notice and warrant were in the defendants’ 
names as (.‘oinmissioners. d’he jury assessed the 
price. 'Phe plaintiff refusing to receive the price, 
t!je defendants paid it into a baitk. under the 
authority of (he act cnabimg them so to do, and 
entm’tsl on the land. In an action against them 
for so dtting : — Held, first, that the defendants, 
by the appointment, were themselves commis- 
sioners nnder the local act ; aiifl that the notice 


and ivamiit were propa'l^ f p f 

Oxtlur V. Coolte, 18 Q. B. 831 ; 22 L. J., Q. B. 71 , 

17 Jur. 370— Ex. Ch. ^ 

Held, secondly, that the lords of the manore, 
in appointing the defendants to be their agents 
did not act as commissioners, and therefore it 
was not necessary that they should have made 
the declaration required, and that, at any late, 
the omission would not make the appointments 
void, Ih. 

Postponement of Execution of Precept,]— A 

nrecept having, at the instance of the corpora- 
Hon of London, issued under an improvement 
act, to the recorder, as judge of the Mayors 
Court, to issue his warrant to summon a jury for 
three days certain, to assess compensation for 
land required by the corporation, winch the 
owner disputed their right to take, the recorder, 
after a postponement by consent until alter tne 
day named, made an order, at the instance ot 
the owner of the land, further postponing the 
execution of the precept until a more distant day ; 
Tirior to which the corporation applied, either 
for a mandamus to the recorder to execute the 
precept, or for a certiorari to bring up ins order 
for postponement, for the purpose of its being 
quashed Held, first, that as the day named 
in the precept had passed, a certiorari was the 
, proper remedy. GalUma \j\. London Corjwratum, 
12 Jur. (N.vS.) 182. 

Held, secondly, that the order lor postpoiie- 
^ raent was bad, as the recorder’s duty was to 
execute the precept, and he had no power to put 
off its execution. 

Eeasonahle Time.]— The authorities of the city 
. of London, seeking to take property under powers 
given by 10 & 11 Yict. c. cclxxx., respecting 
’ which they have given notice to treat, are bound 
I to summon a jury within a reasonable time after 

j they have received particulars of the claim. Nor 

is it any reason for refusing or delaying to do so, 
) that the only interest in the lands sought to be 
'i taken is a residue of a few months in an uiiex- 
pired term. JRoff. v. London CoTjWTOtion^ 3futli&w , 
, LJx 2 )arte, 16 L. T. 678. 


iv. JnrisdiGtwn of ,hiry. 

Locality of Lands.]— A jury of a city awarded 
compensation to a landowner, in respect of the 
works of a railway company, by which he alleged 
that his land was injuriously affected. The land 
was divided from the railway works by a river. 
The land was in the city ; the works were not. 
The mode in which the works injuriously affected 
the land was, that they obstructed the access to 
a ferry over the river, and appurtenant to the 
land Held, that as the land lay in the city, 
the inquisition was rightly taken there. Iley. v. 
G. N. By., 14 Q. B. 25 ; 6 Kailw. Gas. 246 : 19 
L. J., Q.'B. 25 ; 14 Jur. 128. 

Claim over £50.] — A claim for compensation is 
properly submitted to a jury whenever the amount 
claimed exceeds 50Z. Bend v, VwtO'Ha and 
FmUv.o By.. 1 IT. k C. 826 : 32 L. J., Ex. 167 ; 
9 Jur. (N.S.) 1061 ; 11 W. li. 1032. 

Words of Warrant — Damage (if any).] — By 

a railway act for settling differences between a 
conqiany and owners of land, the company 
shouhl issue a warrant commanding the sheriff 
to empaniiel a jury, which jury should “ inquire 
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of, assess and give a verdict for the sum of 
money to be paid, by way of satisfaction or com- 
pensation for the damages sustained ” from the 
■ company’s works. It also provided that no 
proceedings had in pursuance of the act should 
be quashed or vacated for want of form, or 
removed by certiorari. The company issued a 
warrant to, the she^^^^ commanding him to 
empannel a jury “for the purpose of inquiring of, 
assessing and giving a verdict for the sum of 
money (if any) to be paid to C., by way of satis- 
faction or compensation for the damages (if any) 
which shall have been done.” The jury found 
that C. “had not sustained any damage ; there- 
foie, it was considered that no damages or sum 
of money be assessed” : — Held, first, that the 
jury, even though the words “if any” had not 
been in the warrant, would still have been autho- 
rised to .find that there was no damage ; and 
consequently, secondly, that the words in the 
warrant did not vary the duty imposed upon the 
jury, or prevent the warrant from being in pur- 
suance of the act; and therefore, thirdly, that 
the proceedings were within the jurisdiction con- 
ferred by the act, and no certiorari lay. Re(j. v. 
Lancaster amd Preston Junction Py., 6 Q. B. 759 ; 
3 Eailw. Gas. 724 ; 14 L. J., Q. B. 84 ; 9 Jur. 303. 

Partial Excess of — Certiorari.] — But where a 
jury awarded not only the purchase-money to be 
paid for land required hj a railway company, 
and compensation for severance, but also an 
additional sum, which appeared to be given in 
respect of expense to be incurred by the land- 
owner in building a bridge between the severed 
portions : — Held, that as to the last-mentioned 
j item, there was excess of jurisdiction ; because it 

J - was for the justices, under ss. 68, 69 of the Lands 

S Clauses Act, to enforce the making of a proper 

communication between the severed parts of the 
j land, at the expense of the company ; and that 

I in consequence of such partial excess of juris- 

diction, a certiorari might issue, at the instance 
of the company, to removedhe whole proceedings, 
although the right to a certioraji was taken 
away. Rey. v. South Wales i?//., 13 Q. B. 988 ; 
6 Eailw. Cas. 197 ; 18 L. J., Q‘. B. 310 ; 13 Jur. 
1095. 

Question of Title— Prohibition.] — Under 9 & 
10 Yict. c. 38, for making Battersea Park, the 
■ commissioners of woods and forests gave notice 

I to C. that they required three pieces of land 

: described in the schedule to the act as his pro- 

; perty and in his occupation. There being a 

dispute as to the amount of compensation, the 
' commissioners issued their warrant for summon- 

; ing a jury to ascertain what recompense should 

he made to C. for the value of the lands therein 
j mentioned (describing them fully as in the 

,i schedule), and of the estate and interest of 0. 

; therein. By s. 27, the jury is to assess the value 

] of the fee-simple, and then to apportion the 

j values of the respective interests therein ; and 

I by s. 45, persons in possession are to be deemed 

i entitled until the contrary is shown. At the 

j trial, the claimant called several witnesses to the 

I value of the land, who assessed it at 7,t)OOZ. On 

the part of the commissioners no witness was 
called, but an adverse right to part of the land 
was set up, as existing either in the Crown or 
the city of London, because it was situated 
between high and low wmter marks of the river 
Thames. The jury was directed to estimate not 
simply the value of the land taken and described 



ACT— Comjyensation, 

in the notice and warrant, but the value of the 
land^and of the claimant’s estate and interest in 
it with reference to the question of his title to 
the^part to which it was suggested he was not 
entitled. The jury, under these circumstances, 
gave their verdict for 750Z., which was the 
proved value of the residue only of the land 
Held, that the duty of the jury 'was only to esti- 
mate the value of the property taken, and the 
: estate and interest if it appeared to be divided 
among several persons, and that they had no 
' power to decide whether the title was in the 
claimant ; and a prohibition to restrain the 
recording of the verdict was granted. Ohahot 
V. Morpeth (^LorJ), 15 Q. B. 446 ; 17 L. J., Q. B. 
336 ; 12 Jur. 1023. 

Sect. 79 of the Lands Clauses Act contains 
only a direction to the Court of Chancery, and is 
not intended to guide a jury upon the trial of an 
issue. Sunderland Freemen and Stallinyers, Bx 
parte^ 1 Drew. 184 ; 16 Jur. 370. 

House within Eifty Eeet of Railway.] —By a 

railway act it was enacted, that if any house 
■which shall be situated ■within fifty feet from the 
railway shall be deteriorated in value, and the 
owner shall require the company to purchase the 
same, it sha.ll be lawful for them to treat for such 
purpose or for the amount of compensation to be 
paid for damage, and, in case of disagreement, 
the amount of compensation to be settled by a 
jury, provided that no party shall be entitled to 
receive compensation unless the jury shall deter- 
mine that the property has been deteriorated. 
A house, of which a veiy large proportion was 
within fifty feet of the railway, was required by 
the company. The owner of the house sent a 
precept to the sheriff, under the provisions of one 
of the company’s acts, describing his house as . 
within fifty feet of the railway, and requiring 
him to summon a jury to determine whether his 
house was deteriorated and whether he was 
entitled to have compensation made, and, if so, 
then to assess the amount. The sheriff summoned 
a jury accordingly, and on its appearing that part 
of the house was beyond the fifty feet, refused 
to hear further evidence, and directed the jury 
to find that the claimant w'as not entitled to com- 
pensation : — Held, although the precept seeme<l 
to refer to the jury the question whether the 
house was within the fifty feet, and the jury had 
no jurisdiction to determine anything but the 
question of deterioration and the amount of com- 
pensation, that, notwithstanding the question so 
improperly raised by the p]*ecept, the claimant 
W'as entitled to a mandamus directing the sheriff 
to execute the precept, so far as it was pro[)erly 
conceived. Wallter v. London and' JUaeliwall 
Rif., 3 Q. B. 744 : 3 G. & D. 549 ; 3 Eailw. Cas. 
396 ; 12 L. J., Q. B. 88 ; 7 Jur, 323. 

Inquiry as to legal Bights.]— A jury sum- 
moned to assess the compensation due to a, 
claimant for lands injuriously affected by the 
■works of a public company, has no jurisdiction to 
inquire into the legal rights of the claimant. The 
only question the jury has to determine is. 

I whether the lands have been injuriously affected ; 

1 their jurisdiction is limited to assessing the 
amount of compensation. IlorroeJts v, MefrO’- 
politan Ry,, 4 B. & B. 315 ; 32 L. J., Q. B. 367 ; 
10 Jut. (N.S.) 204 ; 8 L. T. 663 ; 11 W. E. 910. 
S. E., Reg, v. X, 4* N, IK Ry., 3 El & Bl 443 p 
23 L, J., Q. B. 185 ; 18 Jur. 903. 

A jury has no jurisdiction to try whether the 
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clainiimt is entitled to the interest he claims, but 

o.;iv to assess the value of the interest clamed. 

Jlruiuhm V. 2 Dr. vt bm. dOo ; L- 

Ch, 11 Jur. (N.s.) 30 ; U L- 

A^iun-' 0!ui7iot determine what ® 

clainimifhas, but can only 


were directed, in case of a dispute between them 
-iiicl the proprietors of land adjoining the canal, 
concerning the amount of compensation to be 
conccinin^ wtor foi’ damages sustained by the 
paid to ^ a, ct to tahe measures 

execution ot the po^ as ^rerdlct as to the 

amonTrfeompensition they shouW give^jndg- 

It was then declared that the a eidict of 


olaimanfhas, but can only declared that the Yerctict o 

of the interest he claims, Ithe the commissioners 

SoM Umh,„Ji!/,,U ^JhR?h &'bebm^^^ and conclusive to all intents 


IS. :!71 ; 2h Ij. J-, Oh. 217 ; 15 Jur. 261. 260 ; 9 L. T. 829 ; 12 W. K. 3/6. 


L. .1.. Oil. 373 ; 11 Juv. (N.s.) 103 ; 11 L. 1. bbi 
l;nV. E. 364. 

Construction of Act.]-The jury have jj^dic 
ti<ui TO construe tlic act ni)on the .point 
the claim mmle is within its provisions. 
llwt I/uliti IhwVs oAi ^ 

.Railw. Cas. 

Directing -Works.]— 4n act directed a oom- 
iiensatiou jAry t., asslss the sum to be mid foi 
the liuiils, or the recompense to be made foi 
damages i.r losses sustained by.cuttmg lands, Ac. , 

a Pv having found that oW. was the P;-oi'~ 
to tKiiil tor the luml to be purcha.sed. and foi 

the ri'eimipense to the owner for tlie damage he 

miifln susiiiin. also iiire>de.i the trustees to ucct 
a hedge on tlteownerslitndiit tlioir own expense . 
— lieia. tliiit, as it di /1 not appear that less com- 
p(>n'Siti//n-mc/ney was /uv/irded ^‘^'•' 2 ”);’ 

the imiuisition Wiis not v/nd. ' L , a 

HolUiml Ih;iiiiih)0 TniKtcen, 1 1 . A J). /•», ^ 
A. A E. 429 : 8 L. .1.. Q. B. 64. 


ot Id te binding and conclusive to all intente 
and Durposes :-Held, that the verdict of the 
iun'wS^eonclusiveonlyas to the amount, and 

not as to the right of the claimant to compensa- 
tiom which might be elsewhere contested. .Stf rto- 

V. /^^"Jur. ts.s.i 


Wliere taking temporary.] — The 43 (too. 3 , 
i\ «, iP.eiiabkd a, jury to assess compensatiou 
to theowiieror peison interested in laiul, which 
was taken pos'^ession of by government; which 
Ciinnit.'u-juion was to be made “for the posstiS' 
.sioit or use* thereoC,” during the time tor which 
tin* sime should be required for the public ser- 
vici* :--'-Hel<i, that tlie assessment of a ompen- 
sution onlv iu gn.»ss, and without roforeiiee to 
time, as hy an annual rent, was bad, because or 
the unt!ertainty of the period for which the land 
woiihi l.'c roijuired, of which no probable average 
cdini'ite C''uhl i>e formed pciniing the exigenc} 
Hfiitjhaiu V, r> Kast, o 34 ; 2 Smith, 12 .), 

Parties-Mortgagees —Mortgaged Property.] 

Murigagees of lands, compulsorily taken by a 

railwiiy company, arc eiititlcil to Ijc parties to an 
asst^s^meut of the value, ami an irnpiiry before a 
ini'V, taken as between the coiiiiiany and the 
nmrtgagors (who were in occupatiou), will not 
liiiui the mortgagees. Mai't’ni v. L. V. S' B. llif., 
,35 L. rh.'7'.ir): L. R. I Ch. 501; 12 dur. 
(x.s.) 775 ; 13 L. T. 355 ; 14 W. R. 24. 

v. Verdict. 

Mot Conclusive as to Right to Recover.]— In 
an ‘ieti*tu on a verdict and judgment obtained m 
an inqiiidtioii before a sheritts jury, the inquisi- 
tion is not eonclusivt? cviilence that tlie claimant 
is tuitiilcd fo (‘onipeiisation. Chupmaii \\ 
woufhidth'C lltf. und Co.^*2 H. *k/ ls.2G< ; 

27 L, d„ Mx. 37. 

After compensation a\varde«l by a jury, the 
party against wliora such compensation has been 
ailju(ic:e<i, may, nevertheless, in an action against 
him for the ’amomit and costs, pleatl that the 
lands in re''t>e<n of w'Uicli tin? compensatiou was 
ailottofi Wen* not injuriously atfectwl. Itmd y. 
Vlcferht and Pimtlca Ut/„ 1 H, k V>. 3211 ; 32 
L. .1., Ks. 107 ; 3 .lur.(N.s.j ItlOl ; 11 W. R, 1332. 

By a canal act, conunissiomTS were appointed 
for carrying ont the purposes of the act, who 


Conclusive as to Amount.] — A declaration 
stated that the plaintiff was possessed p a tan- 
Vard and premises, and that the same had been 
intoioU' affected by the execution of works 
S ri ed bv an act of a raihray company, and 
;“t out the Tran-ant to the sheriff and the inquisi- 
tion before him, under s. 68 of the Lands Clauses 
Act 184r), and tliat the jury settled the amount 
of tW compensation, and the sheriff gave jndg- 
onmt thereupon. Blcas, tiiat the tauyaid and 
premises wore not injuriously affected, that the 
jilaintiff was not entitled to compensatiou ; and 
‘that the claim made by the plaintiff was m 
respect of the iuterruptioii of the ffow of watei, 
and that he was not entitled, as f p 
flow and use of the water as claimed by him. 
After verdict for him Hold, pat the tanyarcl 
ami premises having been injuriously affected to 
some extent, the company oould not dispute the 
amount of compensation awaped by the juiy. 
and thoroforo the pleas bml. J/orfp«er \. 

Siiiitli Widex Ri/., 1 El. A El. 3/a , 28 L. J., Q. B. 
m- r, Jnr. (si.) 784 ; 7 W. B. 292. A>ul xee 

preceding c(ue. 


Separate Assessments.]— In an action by the 
plaintiff to recover the amount assessed by a 
urv for the purchase of a house reciuired by^ the 
company, and for compensation, the declaration, 
after stating all the necessary facts preceding 
the holding of the inquisition, to entitle the plam- 
tifi to the amount, alleged that the jury tound 
that the plaintifi 's house was deteriorated in value 
by the construction of the raihvay, and gave a 
verdict for 2507. to be paid for the purchase ot 
his interest, and also by way of compensation tor 
damage, but that the company had refused to pay 
this sum. Plea, that at the inquisition the plain- 
tiif adduced evidence not only of damage in 
respect ot goodwill, but also in respect of damage 
to the dwellingdiouse, by reason of the construc- 
tion of the railway, and that the verdict pro- 
ceeded ill respect of both classes of damage, 
whereby the imiuisition was void: — Held, that 
the mere fact of the reception of evidence in 
respect, first, of the purchase of the Ji^usc^; 
secondly, of damage to the goodwill ; anti, thirdly', 
of damage by reason of the construction ol. the 
niilway,‘’tli(rnot vitiate the verdict, because such 
evhlcnc.e t>f damage by’’ the construction of the 
railway might have been given to show the 
deteri<>ration of the house which was ilecessary 
to give jurisdiction to the sherilf and jury- 
(Jorrlf/ali y. London and Blacluoall Bg., 3 RailwL 
Gas. 411 ; 5 Man. iSc (k 213 ; 6 bcott (N.R.) 241 ; 
i 2 0. (N.B.) 851 ; 12 L. J., 0. P. 203. 

■ Hckl, also that the statute was directory only, 
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in requiring a separate assessment of damage in rood, twenty-five perches were required. The 
respect of the value and of loss sustained, and plaintiff had two hundred acres of land in the 
not compulsory ; and that the general finding .of district of -the commissioners. A jury assessed 
the jury was therefore good. Jh. the price of the three acres, one rood, twenty-five 

A dock act provided, “ that if the dock com- perches pointed out to them, which were in fact 
pany cannot agree with any party for the pur- the same land described in the notice. The 
chase of lands, a j ury shall be summoned who inquisition recited the warrant but not the notice,, 
shall deliver their verdict for the sum of money and did not show specifically in respect of which 
to be paid for the purchase of the lands required ; three acres, one rood, twenty-five perches of the 
and also the sura of money to be paid for the plaintiff’s land the price was assessed. 'Jhe 
injury done to the lands of such party by the plaintiff refusing to receive the price, the corn- 
severance of such lands from the lands required ; missioners paid it into a bank as the act inquired, 
and also the sum of money to be paid by way of and entered on the land. In an action against 
compensation for the damage occasioned to any them for so doing : — Held, that the inquisition 
such lauds by the execution of the works, whether was not void because it did not show specificaliy 
for damage sustained before the inquiry or for in respect of which three acres, one rood, twenty- 
future damage, either temporary or permanent ; five perches of the ]>laintifi’s land the price was 
the sums of money to be paid for the injury done assessed ; and it was sufficient that in fact the 
by severance, or by way of compensation for any land decribed in it was the same as that shown 
simh damage, to be assessed separately from the to the juiy. 0,'ifler v. Coolie, 18 Q. B. Sl-U ; 22 
value of the lands.” A jury assessed compensa- L. J., Q, B, 71 ; 17 Jur. 870 — Ex. Ch. 
tion as follows : — “ 400^. for the purchase of J.’s 

interest in his hrewhouse (the lands required) ; Several Owners.] — Where a jury is empan- 
300^. as a compensation for the damage which he nelled under the G-eneral Turnpike Act (8 Geo. 4, 
wilt sustain by reason of his having to give up c, 12(1) to assess the value of tiie land taken by 
his premises as a brewer until he can obtain the trustees belonging to B.. C., D. and E. 
suitable premises in which to cany on his trade resiicctively, who are separately interested as 
ns a brewer” : — Held, that the latter part of the lessees, the jury must find, and the inquisiti(m 
finding of the jury was warranted by the antho- must specify, the sum to which each is entitled, 
rity given them to award the sum to be paid by Recc v. Xonvich ami Watton Itoad Tyustaen, 1 
waV 'of compensation for the damage occasioned N. k, P. 82 : 5 A. E, 508 ; 2 H. \V. 885 ; <> 
to "any lands by the execution of the works. L. J., K. B. 41. 

Juhh or Ucij. v. Hull Booh Co., 9 Q, B. 448 ; 8 A defect in the inquisition cannot be remedied 
Kailw. Cas.' 795 ; 15 L. J., Q. B. 408 ; 11 Jur. 15. by any subsequent proceedings. Ih. 

Where an assessment of compensation had 

been made to a claimant under 8 & 4 Will. 4, Damage awarded contingently. ]~>Where a 
c. xlvi. (Greenwich Railway Act), in one entire jury returned a verdict upon a claim for coin- 
sum, and he was possessed of a leasehold interest pensation in respect of an obstruction of a right 
as well as other subjects of compensation, the of wa>q negativing the evidence of the right, and 
coui’t refused an application on behalf of the therefore finding that the claimant had sustained 
company for another assessment to be made, on no damage, but awai'ded contingently 150?. for 
the ground that as the value of the leasehold compensation in case they were compelled to 
property was not assessed separately according assume that the claimant was entitled to the 
to the act, it could not be known what would be right of way : — Hehl, that the prior part of the 
the proper ad valorem stamp duty to be affixed finding could not be rejected as surplusage, so as 
to the deed of assignment ; the court saying that to make it a verdict for 150?. Jletj.j. L. A A . 11 . 
the difficulty would be ol'.)viated by putting on Ihj., 8 E1.& Bl. 448 ; 28 L. J., Q. B. 185 ; 18 Jur. 998. 
the deed a stamp applicable to the whole sum ^ ^ . 

assessed, and reciting all the circumstances of What must he Stated — Subscription of Capi- 
the case. London and (rreenwich Mi/.. In re, 2 tab] — The Bristol and Exeter Railway Act 
A. & E. 678 ; 4 N. & M. 458 ; 1 H. & W. 81 ; 4 (6 cV: 7 Will. 4, c. xxvi.), s. 25, enabled the com- 
L. J., K. B. 108. pany, in case any person whose lands should be 

Where a verdict was for “severance and level required for the purpose of the act, shoultl, for 
crossing,” but without distinguishing how mucli twenty-one days after notice in writing given 
was for severance and how much for level cross- to him, iieglect or refuse to treat, or should not 
ing, it being impossible to reduce the verdict agree with the company for the sale ot his 
quoad the level crossing alone, it was set aside in interest, to issue a warrant under tlieir ctmmiou 
toto. Caledonian Oqllxu, 2 ISlacq. H. L. seal, or under the hands of three, at least, ot tlie 

229. * ' directors, to the sheriff of the county m which 

the lands should be, cnminandiiig him to sumuioii 
Lands not specifically Desorited.]— Commis- and return a jury, who shall inquire rf, assess, 
siouers tverc empowered by a local drainage act and give the amount of money to be piud lor the 
to take lands for the purposes of the act, and the purchase of such lands, ami tor compensa loii 
sections for this purpose were similar to those fur damages thereto ; and that the sneiift should 
contained in the Lands Clauses Act, 1845. The accordingly give judgment, for such purcliase- 
enmmissioners roquii'cd three acres, one rood, money, which should be binding and cone u. iv * 
twenty-five perches of the plaintiffs land. They upon all persons, toiirtcen <kiy& no ice it mg 
gave him notice in writing, describing by metes given of the time and ])lace of the impiiry. A 
and bounds the specific acres, roods and perches, siibsciiiient clause enacted, that die v ' 


notice, and did not describe what three acres, one | An inquisition recitetl, that notice had been given 
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„„t, within twouiy-one .lavs not agree with the company, and that he had 

witli the company for the ®le of to , and aho, not requisite notices :-Held, hrst, that 

that fourteen days’ notice had been ptuv of the ® ^.ere stated in the inqmation and 


them under the act that the % & b. 346 ; 2 Q. B. 978 ; 11 L, J., Ex. 447- 

sufficient in form, and that it neecl not set toth c 

tliat the wlK.lc capital had been snbsc.iibed , ana nx the enipannellmg a jury, 

that, it this was the fact it should co^ atiLn assessment by them, heing faots meon- 

of answer from the plamtig. ^ r' sistent with an agreement, necessarily implied 

. and no inquisition is detective 
Ex. 232. for not stating a fact that is necessarily implied 

Kefttsal to Treat.]— By a local act, tru^- that noM was waived by the 

p.S'.„cd;, ». ... .. 

Verdict by Consent.]— When a jury is siim- 
a 4 k*rit to Simmon a jiiry, by whom the puce to ascertain the yalue of an mteie&t 

^vas t<i ),>e assessed. If the jury gave a greater is agreed by counsel that a veiv 

sum than that ollered by the trustees, or the taken tor a fixed sum, that only 

same sum. thev were to pay all ^ {J represents the sum claimed without reference to- 

less sum, the costs to be paid equally by both the interest, and such sum includes, 

iiartii^s ; uiul in the former event to be reco^red severance, loss of trade, &c. Ilayne, 

i>v a ili^tress warrant from a magistrate :~~HeM, ^2 l. T. 200 ; 13 W. R. 492. 

iivTuii Wof Sily dmvn’ uinid 'thirtberet Payable.]-The 8 & 9 Viet. c. 18, s. 85, 

ferc flicv could mit object to the sum awarded ,„ 5 ,hes hi. per cent, interest p.yaMe on a sum 
h it w Ce it brouUt uii by certiorari to recovered, under s. 68, for neglecting to issue a, 
.madiit onlhe groui«rtl.atitdidnotstatethe to the sheriff within twenty-one days 

disi-rccmciit, o? the refusal to treat, so as to „otice that the propnetor wishes to have 

siuov tiiid the jury had jurisdiction, and that it ^j^g q^xestiori of com pensatioii ^settled by a jmj. 
<lid not sta.te. the proportion of the sum assessed j^icrdare Jly.^ In re, 8 W. R. 603. 
to the sum offered, so as to ascerlaiii which party ^ sheriff’s jury, in awarding compensation to 
xvas to nay tiie costs. Ileti. v, Swanmi Jlarlmcr ^ landowner against a railway company m 1861:, 
V v/v/f'c - I V. k 1), al2 ; 8 A. & E. 439 : 8 L. J., fgand that so far back as 1852 he was entitled to 
o n r,o’ 5 272/., saving nothing as to interest. The order 

. ‘ ’ *■ ohhe coimt below, adding to the principal twelve 

And Service of Notice.]— An act autho- ygarg’ interest, wms reversed.^ Ctiledcmum Jhij. y. 

ri-^ed a railway company to take lands necessary Carmiehad, L. R. 2 .H. L. (Sc.) 56. 


And Service of Notice.]— An act autho- ygarg’ interest, wms reversed.^ Caledonum Ihij. y. 

ri-^ed a railway company to take lands necessary Carmiehad, L. R. 2 .H. L. (Sc.) 56. 
iVa* the works, on payment or tender of such 

^unls of nnuiey asshouldhavebefm F60 y//6*^. ■ 

<»!' an arded bv a jiirv, and enacted that, it aii^ , m, j. m + 

stich perstm shouid not agree with the company Tribunal not qualified.]— The court wnii not 

as to tiifi amount of purchase-money, or should set aside a verdict on an inquisition todetermme 
If -fu^c to accept such purchase-money as should the compensation for land taken on the grounci 
be ofiered bv the company, or should, for twenty, that some of the jurymen were not qindified to- 
one davs after notice to him in writing, neglect act as jurors, the remedy in such case being by 
or refuse to tr(*at. or should not agree with the challen»:e. Chelsea Waterworm 6o., In re, 
eiuupaiivibrthesaleof his interest, the company Ex. 73f ; 3 C. L. R. 329; 24 L. J., Ex. 79 ; 1 
miirht iW a warrant to the sheriff to summon 143 ; 3 W. R. 174. 

a iui'v to assess the sum to he paid for the pur- When the parties in a claim for compeiisation 
of the land.-;, and the sheriff should give fgj. }ands appear and take the verdict of a jury, 

jiuPjiucnt for such sum. The company issued a and at the time make no objection to the sup- 

w.anant pin-porting tn be pursuant to the powers po^^d defect in the constitution of the tribunak 
given }>y the act. and requiring the sheriff to tliough they had full knowledge of it, the court 
sunmu'n a jury to assess the value of an owner’s .^yip not grant a certiorari to bring up the iiiqui- 
iand. Tlu.rjury was summoned, and assessed the sitioii, in order that the same may be quashed on 
value: (lie owner of the land attending, and the ground of such defect, but will lepe the 
prottstiTig that the company had no right to parties objecting to take advantage of it in some 
take his '’lands, as not being described in the other proceeding. Jdmannel Hosjntal y. Metro- 
schedule to the acd. An inquisition was recorded, palitan District ^B.y., 19 L. T. 692. 
purporting to he taken, “ pursuant to the act, on ■ 

1 he oaths <»f jnrors duly empunnclledr in pur- length of Notice— Waiver.]— Where a com- 

!• it...'...,...........,. +.X nm.cofL'w, invtr AaT, AH 1 V bp. pninarvii cllcd af 161’ lortv 


the ai9 to be taken for the railway ; whereupon i his right to notice, to apjiiy to quash the inquisi- 
thc sheriff, in pursuance of the act, gave judg- tion, on the ground of its not setting oiR such 
nieiit for tliat Hiim. Neither the warrant nor notice, or the waiver of it. Jtey.Y. South lioUam 
inquisition staterl tliat the owner had refused to Drainage Trustees, 1 P. «k D. 79 ; 8 A. & E. 429 ; 
treat, or bad not agreed with the company, for 8 L. J., Q. B. 64. 
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Error apparent — Excess of Jurisdiction — i 
Misdirection.] — The court will not grant a cer- i 
tiorari to remove an inquisition to assess the i 
value of land compulsorily taken, unless for error 
•apparent on the face of the inquisition, or for 
clear excess of jurisdiction. Misdirection of the 
judge, or a verdict against evidence, is not suffi- i 
•cient. Iteg. v, Tlalifax Local Boards 14 L. T. ■ 
447. I 

When a jury has taken into consideration, in ^ 
awarding compensation, one claim, among others, 
as to which the jury had no jurisdiction, a cer- 
tiorari lies, although such excess of jurisdiction 
does not appear upon the face of the i)roceedings, 
and such excess of jurisdiction may be shown 
upon affidavit. Penny v. S. E. Ey., 7 El. & Bl. ! 
t)dO ; 26 L. J.. Q. B. 225 ; 3 Jur! (K.S.) 357 ; 5 | 
W. E. 612. I 

Under the Railway and Lands Clauses Acts, , 
where the sheriff and jury in awarding damages ' 
go beyond their authority, the power of setting ' 
matters right is not excluded. Caledoman By. 
V. Ogilvy, 2 Macq. H. L. 229. 

Money spent bona fide on land is not con- 
clusive evidence as to the value of the land ; it 
is only evidence to be taken into consideiation in 
ascertaining the value, and may be regarded or 
disregarded when the land is taken compulsorily. 
At the hearing of an in(i[uisition held for the pur- 
poses of ascertaining and determining the value 
of the land taken under the Lands Clauses Act, 
1845, the high bailiff used somewhat loose lan- 
guage, which might lead one to infer that he told 
the jury to disregard the amount spent bona tide 
by the claimants on the land and premises in 
question : — Held, that the fact was not sufficient 
in itself to entitle the claimants to a writ of cer- 
tiorari to bring up the inquisition that it may be 
quashed, inasmuch as the jury had had all the 
facts before them, and had had an opportunity 
of viewing the land, before giving their verdict. 
Streatham. Edatea Co. v. PiiJdie Commh- 

doners. 52 J. P. 615. 

The court will not grant a rule for a second 
precept for summoning a jury to assess compen- 
sation for damages sustained by an occupier of 
lands by reason of the carrying into execution of 
a railway act, where another inquisition had been i 
already taken, the verdict and judgment on wiiich 
were rendered conclusive, and wfficre the certioiari 
W’as taken awmy, even though it was swoiui that 
evidence had been improperly rejected, and that 
the amount of compensation allow- ed by the first 
inquisition wms greatly inadequate. Reg. v. 
Eastern Conntles if//., 2 D. (y.S.) 945 ; 3 Eailw. 
Oas. 466 ; 12 L. J., Q. B. 271 ; 7 Jur. 628. 

Against Weight of Evidence.] — Where in an 
action for com})enRatiou in respect of land com- 
pulsorily taken for public purposes the jury, after 
hearing the conflicting evitlence of experts as to 
the existence of payable coal thereunder, assessed 
damages in respect thereof : — Held, that their 
verdict, being one wdiich a jury could reasonably 
find, could not be set aside as against the wmight 
of evidence. Broinn v. Railwanjs Connnissioner, 
59 L. J., P, C. 62 ; 15 App. Cas. 240 ; 62 L. T. 
4r)9— P. C. 

There is no rule which imposes u])on a plaintiff, 
in order to sustain such verdict, the burden of 
proving by costly experiments the mineral con- 
tents of his land ; nor does it follow that because 
a seam of coal is not presently workable at a 
profit no compensation is to be given for it if it 
is likely to prove profitable in the future. Ih. 


Belay in Applying.] — Application having 
been made to the High Court of Justice for a 
writ of certiorari, to bring up and quash the pro- 
ceedings upon an inquisition before the sheriff as 
to the amount of compensation to be awarded to 
a claimant under the Lands 01au.ses Consolida- 
tion Act, 1845, on the ground that the jury in 
assessing the compensation had taken into con- 
sideration matters which were not legally the 
subject of compensation ; it was proved that the 
applicants for the wuut had allowed five months 
to expire without taking any objection to tlie 
proceedings: — Held, that as the time allowed for 
setting aside an award made under the provisions 
of the above-mentioned act had ex}jived before 
the application was made, the writ of certiorari 
ought not to be granted. Reg. v. Shetvard or 
Steivard, 49 L. J., Q. B. 716; *9 Q. B. D. 741— 
C. A. Affirming 42 L. T. 863 ; 28 W. R. 506. 

vii. Recording Verdict. 

Effect of.] — ^Where a ])rovis{on similar to s. 50 
was introduced into a railway act passed before 
I the Lands Glauses Act, under wffiich the verdict of 
a compensation jury had never been recorded : — 
Held, that parol evidence might be given of their 
finding, and of the grounds on w-hich it pro- 
ceeded. Manniiuf v. Eastern Counties Ru., 12 
M. eSc W. 237 ; 3 Raihv. Cas. 637 ; 13 1.. J., Ex. 265. 

^ By 9 (k 10 Viet. c. 38, authorising the commi.s- 
sioners of woolLs and forests to form a })ark at 
Battersea-fields, they are empowered to take 
lands for that purpose, and in case of disagree- 
ment with the landowner, the value is to be 
assessed by a jury. By s. 23, after the jury has 
ascertained the amount, the sheriff shail there- 
upon order the sum to be paid by the commissioners 
to the landowner, the verdict or inquisition and 
order to be final, binding and conclusive. By 
s. 30, the judgments and verdicts are to be 
entered in the office of land revenue records and 
enrolments, and to be afterwards deposited with 
the clerk of the peace, and to be deemed records. 
A declaration in prohibition alleged that upon an 
inquisition taken before the sheriff on a disagree- 
ment betw'cen plaintiff and the commissioners as 
to the price to be paid to him foi* land required, 
the sheriff had directed the jury to exclude from 
their valuation all of the land to which the plain- 
tiff's title could be impeached, and had thereby 
I misdirected them as to the proper mode of esti- 
i mating the amount to be paid ; that the jury gave 
j a verdict for an amount mentioned, and the sheriff 
gave judgment, and ordered payment of that 
amount to the plaintiff ; that the commissioners 
and sheriff were proceefling to enter and record 
the verdict and judgment, and to use, act upmi 
and make them available : and the declaration 
then prayed that the sheriff and commissioners 
might be prohibited from entering and rccoi’ding 
the verdict and judgment, and from farther pro- 
ceeding for the purpose of using, acting upon, or 
otheiwise making them available : — Hekl, that 
the declaration was bad, that no excess of juris- 
diction was show'll, that the veidict and judgment 
w'ere biiKliug and eonclusive, and that the record 
ing them w'as not a condition ))recedent to their 
validity ; that the sheriff, after or " 
of the sum assessed, w'as functus 
the payment of the money int 
England w'as an act belongingto 
government, and not the subject c 
Chahot V. Morpeth {Lord), 15 Q. B. 

Q. B. 336 J 12 Jur. 1023. 
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Whci’c a company is authorised to purchase 
laud Cor the purposes of the act, which directs 
that, in case of diilcrences with the landowners, 
a compensatiou jury shall be enipanncned, and 
that the verdict shall be made a record of quarter 
sessions; if the company takes possession after 
paynuoit of tiie sum assessed, no conveyance is 
necessary, the rjecord of qilarter sessions being 
availalile as a title* Bruce v, WUles, 3 P. k D, 
220 ; U A. .V: K. 463 ; 0 L. 3., M. C, 43. 

vill Cth'iU nf Inquiry. 

Solicitors and Surveyors.] — A railway act 
providetl for summoning a jury to assess com- 
pem’ntion in case of disagreement respecting the 
purchase of land, an<l that the party claiming 
compensation should be the plaintiff, and haye 
all such rights and privileges as plaintiffs An 
actions are entitled to -Held, that a claimant 
wa> not entitled to the costs of the attorney’s 
letters and attendances, nor to the expenses of 
]jlans. ^kc., paid to surveyors not called as lyit- 
rif.'sses, {Shcrijf'')., 2 liailw. 

Cas. 661. 

A company for effecting improvements in a 
town was empowere<l by statute to take lands, 
upon giving notice and making compensation, 
the amount of which compensation, if not agreed 
upon, was to be ascei’taincd by a jury : and it 
was pri)vi<1ed that in case the jury should assess 
the damages at more than was offered, the com- 
pany should pay “ the costs of tlie notices and 
precepts, and costs of suimnoning the jury and 
witnesses, nml also of tlie inquest” : — Held, that 
a pai’ty whose ]tro{ierty was assessed at more than 
the sum idh.'i'ed was tmtitle<l to Ids general costs 
attending tlie trial, but not to the expenses of 
surveying. Bc,r v. Yurk JJ.. 3 N. oc M. 685 ; 1 
A, A- E. 828. 

Where no Direction as to.] — A private act 
gave crmipeiisatiou to the owners of land over 
which a. water company laid their works, and 
gave them the costs of assessing the com- 
pensation by ,'t jury ; by a subsequent clause 
Cimipetisafion was given to other persons sustain- 
ing damage by the works of the company, but 
not lung was said as to the costs incident to the 
jury Held, that a jx'rson who liad had com- 
peuMition assessed by a jury under the latter 
(tlniHe was not entitled to those costs. Turner, 
IZrpurte.X W.W. AH. 305. 

Where a hxrjd act was silent as to the costs of 
holtJing an inquisition for the purpose of assessing 
cfurq^eu^aliun against a railway company for 
tahing land : — llcld, tliat the claimant was not 
entitled to recover them. Corriyall v, ZoMkm 
und Jihtrl'feull By., 5 Man. A U. 219 ; 3 liailw. 
(’as. U1 ; 12 L. d., lA P.209. 

Of Trial. —Where ti railway act authorised the 
cumpimy U» take lands of iiuUviduals, nuikiiig 
^•ompetisat ion for the snmt*, juid enacted, that if 
ilisputes should arise as to the price, the value 
was to Im! settlo’d by a jury ; and in ease the jury 
should give a greater sm»rihiUi had been offertMl’ 
by the eompatiy, ‘qill the costs of sufiiinoning 
tin* jury anti the expeiist's of witnesses, ” were to 
be <lefrayed by (he company; but if the jury 
Klmuld give the satiie or less smn tlmtt laid been 
<j6Vred, one moiety of the costs aiul exponscH was 
to b<‘ defrayed by the party to whiun tiie lands 
belonged : and a subsequent clause eiiaeted, 
that tiie party with whom the company should 
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have any dispute, should enter into a bond to 
pay his ‘^proportion of the costs and expenses of 
summoning and returning such jury, and taking 
such verdict, and of the summoning and atten- 
dances of witnesses,” in case any part of such 
costs should fall upon him : — Held, that the 
words, “the costs of taking such verdict,” did 
not mean the costs of trial ; and that the fees of 
counsel, and the costs of the attorney respecting 
the preparing for and attendance at the trial, 
were properly disallowed. Bex v. Gardner, 1 
N. & P. 308"; 6 A. A E. 112; W. W. A D. 7 ; 

6 L. J., JK. B. 130 ; 1 Jur. 181. 

— - Of Dseless or Abortive Proceedings.]— 

Land was taken by a railway company. The 
company, wishing to take possession, paid a sum 
of money into the bank under the Lands Clauses 
Act, s. 85, and proceedings were taken to summon 
a jury. An agreement was then come to, fixing 
the }u-ice for the land, and the company agreed 
to pay all such costs, charges and expenses as 
they were liable to pay under the Lands Glauses 
Act, or otherwise : — Held, that they were liable 
to pay the costs of the vendors in the proceedings 
to summon a jury. Morris, Ex q)arte, 40 L. J., 
Ch. 543; L. ll 12 Eq. 418; 25 L. T. 20 ; H> 
W. R. 943. 

All inquisition for assessing compensation 
under tlie Lands Glauses Act was I’emoved by 
certiorari into the queen’s bench division, and 
there (plashed, on the ground that the under- 
sheriff had misdirected the jury. A further 
inquiry was then held on the same warrant by 
the sheriff, and compensation was duly awarded 
to tlie claimants by the jury : — Held, that the 
claiiuiiuts were entitled as well to the costs of 
and incidental to the abortive inquiry, as to the 
costs of and incidental to the inquisition which 
resulted in a good verdict. Beg. v. North 
London By., 51 L. J., Q. B. 241 ; 30 W. R. 272. 

Mistake of Sheriff.] — A jury having been 

summoned by tlie sheriff! at the instance of a 
party who claimed compensation for an alleged 
injury to his premises, the sheriff’ was of opinion 
that the claim was not warranted by the act, 
and dismissed the jury. A mandamus was subse- 
(piently made absolute, commanding the sheriff 
to summon another jury, on the ground that his 
decision was wrong : — Held, that, the mistake 
being in the sheriff, the party was not entitled 
to costs against the company. Wallter v. London 
and BlaeLwall By.,i Mii'.iloA. 

Kational Defence Act.] — A. person whose 

land has been valued by a jury, and sold under 
the National Defence Act (5 A 6 Yict. c. 94), is 
not entitled to the expenses and costs which he 
has necessarily incurred in bringing the matter 
to trial. Laws, In re, 1 Ex. 441 ; 4 D. A L. 688 ; 
17L. J., Ex. 126. 

Previous Offer — Time for.] — In a claim for 
compensation, the parties to the undertaking 
must make an offer ten days previously to trial, 
in order to save half the costs, in the event of 
tlic jury giving ti less sum than they offered. 
Metropolitan Bi/. v. Turnliam, 14 0. B. (N.S.) 
212 ; 32 L. .L, M. G. 249 ; 8 L, T. 280 ; 11 W. R, 
695. 

When lands are taken for, or injuriously 
affected by the executioti of the works of a 
company, an<l the party claiming compensation 
desires to have the amount settled by a jury, 
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the costs of the inquiry are regulated by s. 51 of 
the Lands Clauses Act, and the offer of the 
company may be made when notice of the time 
and of the place of holding the inquiry is given 
by them to the party under s. 46, that is, ten 
days before the inquiry. Hayioard v. Mfitro- 
■pdUan R'lU 4 B. & S. 787 ; 33 L. J., Q. B. 73 ; 

10 Jur. (N*S.) 418 ; 1) L. T. 680 ; 12 W. R. 577. 

Where, on an inquiry held before the sheriff 
and a jury, the promoters have offered the same 
or a less sum than that which the jury awards, 
unless that offer has been made before the issue 
of the warrant for summoning a jury, the pro- 
moters are not entitled to any costs of the 
inquiry. Pearson v. G. A\ ify., 18 W. R. 259. 
See also infra, col. 1581. 

ITnconditional.]— An offer of compen- 
sation in respect of lands injuriously affected by 
the execution of works, must be an unconditional 
offer of compensation for the injury done, and is 
bad if it is an offer of a lump sum for compen- 
sation and costs. Balls v. Metro])ol\tan Board 
of WorU, 35 L. J., Q. B. 101 ; L. R. 1 Q. B. 337 ; 
12 Jur. (xV.s.) 183 ; 13 L. T. 702 ; 14 W. R. 370. 

Separate Sums.] — The promoters may 

offer separate sums for compensation in respect 
of property injuriously affected, and for damage 
to business. Hayward v. MvtropoUtan Bij., 4 
B. & S. 787 ; 33 L. J., Q. B. 73 ; 10 Jur. (N.S.) 
418 ; 9 L. T. 680 ; 12 W. R. 577. 

Amendment.] — On the 10th of June, H. 

gave notice to a railway company, claiming com- 
pensation for structural damage, and also for 
loss of business occasioned by the carrying on of 
the company’s works. On the 30th of Juno the 
company offered 70Z. for structural damage and 
30Z. for loss of business. On the same day, this 
offer being refused, they issued their warrant to 
summon a jury. On the 2nd of July they made 
a second offer, viz., lOOZ. for structural damage 
and oOZ. for loss of business. This also was 
declined, and the inquisition was held, and the 
jury gave 50/. for structural damage, and lOOZ. 
for loss of business : — Held, that the company 
were not bound by their first offer, but might 
make an amended offer of a larger amount r and 
that the jury having given the same sum as the i 
amount of the amended offer, the claimant was 
not entitled to costs. Ih. 

By s. 38 of the Lands Clauses Act, 1845, 
promoters, before issuing their warrant for 
causing a jury to be summoned in cases of 
disputed compensation, shall give not less than 
ten days’ notice of their intention to summon a 
jury to the other party, and in such notice shall 
state what sum of money they arc willing to 
give for the interest in the lands sought to be 
purchased from him, and for the damage to be 
sustained by him by the execution of the works ; 
and by s. 51, on every such inquiry before a jury 
where the vei’dict of the jury shall be given for 
a greater sum “ than the sum previously offered” 
by the promoters, all the costs of the inquiry 
shall be borne by the promoters, but if the 
verdict be given for a less sum, the costs shall 
be borne equally between the parties in the 
maimer specified in that section. In a proceeding 
to take and purchase the claimant’s lands under 
the Lands Clauses Act, 1845, the promoters, on 
the 9th of March, gave him the notice required 
by s. 38, and stated that they were willing to 
give him 600Z. as and for purchase-money and 


compensation. On the 19th of March the pro- 
moters served a second notice upon the claimant 
that they were willing, and thereby offered to 
pay 900Z. as purchase-money and compensation. 
This notice did not refer to the previous one. 
Neither offer was accepted by the claimant, and 
on the 29th of March the promoters issued their 
warrant for causing a jury to be summoned, who 
assessed the sum to which the claimant was 
entitled at 750Z. : — ^Held, first, that in cases to 
which s. 38 was applicable, the words “ the sum 
previously offered ” in s, 51 applied only to an 
offer made under s. 38 ; secondly, that the 
promotei’s were not entitled to rely upon their 
second offer of 900Z. as an offer made under s. 38, 
and that the costs of the inquiry must, there- 
fore, be borne by them, B.eg. - 7 . Manley Smithy 
m L. J., Q. B. llo ; 12 Q. B. L. 481 ; 32 W. R. 
■275. 

Withdrawal of Offer — Acquiescence hy 

Claimants.] — A notice to treat having been 
given with reference to the purchase of land for 
the purposes of street improvements in Sliefiield,* 
of which the corporation were the promoters, an 
offer, which exceeded the amount ultimately 
awarded by arbitration under the Lands Clauses 
Act, 1845, was made by the towm-clerk on the 
instructions of some of the members of the 
improvement sub-committee of the corporation. 
The offer w’as rejected, and on tlie day on which 
the umpire in the arbitration signified his 
acceptance of the post it was withdrawn in 
writing by the town-clerk before it had been 
brought to the attention of the corporation ; the- 
withdrawal was acquiesced in by the owners of 
the property : — Held, that tlie owners were 
entitled to recover their costs of the arbitration 
from the corporation under s. 34 of the Lands 
Clauses Act, 1845. Foster v. Sheffield Corpora- 
tion, 14 R. 450 ; 72 L. T. 549 ; 59 J. P. 404— C. A. 

larger Sum Recovered.] — The costs of 

any “ such inquiry ” in s. 32, refer to the inquiry 
spoken of in the earlier part of s. 51, namely, 
where the landowner recovers more than the 
sum offered by the company. Bray v. S. E. By,, 
7D. &L. 307; 19 L. J., Q. B. 11. 

In an action under 8 & 9 Yict. c. 18, s. 68, 
to recover compensation in respect of lamls 
damaged or injuriously affected by the execution 
of the works of a company, the declaration 
stated that the plaintiff claimed 1,OOOZ., that the 
company had notice of his claim and offered him 
60Z., and that a jury awarded him 21 5Z. : — Held, 
that he was entitled to the costs of the inquiry 
before the sheriff, s. 51, which }>rovides for such 
; costs, being virtually incorporated in s. 68. 
S. E. B>y. V. Blekardsor, 15 C, B. 810 ; 21 L. 

C. P. 122 ; 16 Jur. 151— Ex. Ch. 

Section 38 or 68,] — In a proceeding to- 

})urchasc under the Lands Clauses Consolidation 
Act, 1845, certain lands belonging to the claimaiit 
which were required by the promoters of a public 
undertaking, notice was given by the latter to- 
the claimant to treat for the purchase thereof, 
an<I negotiations were entered into. Subse- 
quently the promoters gave notice of entering- 
under s. 85, and in accordance with the require- 
ments thereof made a deposit and gave a bond, 
but did not actually enter on the lands. The 
claimant refused to refer the question of com- 
pensation to arbitration, and raiuired the- 
promoters to give notice within “ ten ” days . 
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for ai« summoning of a jurjv An offer i 
then wade bv tho promoters of a certam sum 
ils compensation, which was declined by the 
claimant. This offer was not ^winded in the j 
notice oE the inquiry as provided in s. ^b, ine < 
promoters then issued their waiTant < 

monin- a jury, and gave tiie claimant notice 
under "s. ‘hi of the inquiry which was subse- 
oucutlv held, and resulted in the compensation 
being assessed at a less sum than that 
ofEercMl Hehl, that the land.s had not been 
tahen” under 8.8.0; that, as the promoters, 
notwirhsranding they had made a deposit and 
given a bond, had not actually entered upon the 
lam Is, the proceedings were governed by -s. 
and not bv s. 68, and that the claimant was 
entitled to have his costs taxed 

(>7 L. T. li)7 ; 40 W. R. 33.4 ; oO J, 1 . 

Ko Offer— No Liability.]— Where the^ pro- 
moters have made no offer and are not liable at 
all for the claim made, the owner of land has no 
claim to the emsts of an mqtdsit^ 
yMropi^lUiUi Ihj., 24 L. 1. 43.> ; 13 W . R. 


Eeviewing Taxation.] — A waterworks act bj 
piYfvidiHl for tlie costs, payable in respect ot H 
claims under the act, being taxed and settled Q. 
hv a master of a sii])erior court ot law at W cst- 
minsfcr. on the principles and according to the 
rulc> ami on payment of the fees observed and 
naid on the taxation and settlement of costs 111 
act i< ms 'I'lic c< mrt refused to review the tax.ation cl 
<3' these costs by one of its masters, on the ground pj 
that, the ta^sts were in no sense given by an award to 
<ff the court, and that the master did not tax the a 
costs in liis otipacitv of officer of the court, but p- 
merelv ns one of a class of persons named 111 the | in 
act of larliament. Wrmthhij, In re, 4 H. & 0. tl 
74 • L Kx. m: L. B. 1 Kx. 54; 11 Jnr. c< 
(N.s,)Wit: 13 L.T. 440. p 

\Vh,ai costs of an inquiry before the sheriti st 
ar<' “setrletl l.»y one of the masters of the court 0 ; 
of »iucen's bciich,” under the Lands Clauses Act, ] 
181.5, s. 52, the <;ourt. h,as no jurisdiction OA^er the 0 
taxation on a motion to review. Owen v. L. S' 

V R. ////., 7 B. cV S. 7.58; 37 L. .L, Q. B. 35 ; 

1.: R. 3 ijt. B. 51 : 17 L. T. 210 ; 16 W. R. 125. 

S. B,. V. ) cr/o Xetveadle and Berwivlt Eij,, 

.5 L.'iV' Ti. t»05 : 5 Railvv. Gas. 516 ; 18 L. J., Q. B. 
P33. A tal ,^ee ne^rf eaue. ^ 

Enforcing Payment.] ^ If an inquiry into t 
the coini>cnsati»>n duetto a claimant for land t 
injtirioudy affor*'.ed by a railway (company takes \ 
piaco Itcforti a jury, ami the co>ts are settled by 1 
Hiic of riic ma>ters of the queen's beuclu the 1 
ficci'iioii of tiie master, if suiqect to ho reviewed! 
at ail. i- only subject to the review of. that etmrt; | 
ami the tHagistritte. upon an ap}>Ucatiun for a; 

( !;'.M‘t^'"'s.?iVari'aut to levv the costs, is bound to. 
f's-U'.iticr tlie deehioii of the lauster as tinal. 
Uttivihdifiin lOj. v. Tnrnham, 11 C. B. (N.S.) ; 
212 : 32 1.. .h, M. G. 2B3 : 8 L, T. 28t) ; 11 W. R, | 
'i'JPc, ' i 

B»v a railway act it was provided, that , where | 
a. jiirv shall give a verdict for the same, or a I 
grc.'itcrsum than shall liave been offer(‘d by the 1 
eotnpanv, for the jiui’ch.w i»C lands, or as com- 
luaisalitm for danuigc, the cods of such inquiry 
shall be dcfrav(*d by the (uunpany, and settled 
juid determined by the hheriff ; and, hi case tluiy 
an* not paid within ten days after demand, a 
pnwfMMff (listre.ss will be given to recover them. 
The costs of iledudng such title as the company 


may require to any lands purcliased or taken by 
the company are to be borne by the^ company, 
who are to pay the same before entering mto 
possesion; or, in case of dispute, are to obtain 
L order as after-mentioned, and to deposit the 
amount claimed by the party whose lands are 
taken And if the companies and the parties 
cannot agree as to the amount of the costs 
the same shall be ascertained by the court or 
exchequer, who may order them to be reterred 
to the master for taxation, and such order shall 
be served on the parties, Avho shall be at liberty 
to proceed under the same ; and the court may, 
after taxation, order the amount at which the 
costs are taxed to be paid. On a rule for a 
mandamus to the company, commanding them 
to pay the costs of an assessment for compen- 
sation* for damage, and the costs of title to lands 
purchased by the company, in consequence a 
notice by the owner that they were damaged by 
, the proximity to the railway, such costsv not 
, having been settled by tho sheriff Held, 
that a mandamus could not issue, at all events, 
until after tho costs had been ascertained and 
attempted to be levied in the mode pointed out 
bA’' the statute. Iley» a ’". JjoudoJi and JJlacIcwaLl 
■ }hj., 3 D. & L. 399 ;'4 IL^Iaal Gas. 110 ; 15 L. J., 
[ Q. B.42. 


ix, EnforGing Payment of Avurunt. 

By Mandamus.]— Where under a compensation 
clause in a local act a mandamus issued to a com- 
pany coramnndiiig them to issue their Avarrant 
for ‘a jury to assess the damages sustained by 
a party in consequence of the works of the com- 
i)aTiy :* and Ihe jury, summoned in obedience to 
mandamus, haying assessed a compensation, and 
the company refusing to pay the same or the 
costs -.—Held, that a mandamus lay to enforce 
payment of the compensation, though the 
statute made the verdict and judgment records 
of the quarter sessions. Pew ^ . Kottingliam Old 
WalcrwoEi,^ Co., 6 A. & B. 355 ; 1 N. & P. 480 ; 

6 L. J., K,. B. 89, 

b. Reference to Arbitration, 
i. 

Notice to Treat.] — 'Where land is required for 
the purposes of a railway company, and the par- 
ties agree to refer the amount of compensation 
to arbitration, it is unnecessary to go through 
, tluj form c>f giving notice of a desire to treat for 
the lam I, aiid to' have the matter so settled. 

! ! Collin.^ V. South Si a, ford Eure Pg., 7 Ex. 5 ; 21 
L I L. 3., Ex. 247 : 16 Jur. 843. 

; ‘ 111 cA'cry such case, tho submission by writing 

1 1 under the^haud of the secretary or clerk of the 
> I o(»mpaiiy is sufficient. But such a siibrnissiou is 
. not rendered valid In' 8 ik 9 Viet. c. 16, s. 97. 

)\n. 

j Nature of - Interest.]— A railway company 
c I requiring lamls, gave notice to L. and H., parties 
i i interested, to treat for their purchase. L. and 
el H. thereupon serve<i the company with a notice 
- that, as trustees of H., they had an estate and 
V interest in the lands, and claitned 3,344 L for the 
I same, ami desired to have their compensation 
y settled by arbitration, and they appointed T. as 
a their arbitrator. The company noiuinatcd their 
i. arbitrator, and the arbitrators appointed an 
y umpire, who proceeded with the reference. At 
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the reference W. appeared, and claimed com- his intention to appoint M. as his arbitrator, and 
pensation, alleging that he had an agreement for that if for the space of fourteen days after that 
the renewal of an nnexpired lease in the pre- notice the company failed to appoint an arbitrator 
niises : — -Held, that the submission was not in bn their behalf, he would appoint M. to act for 
compliance with the statute, the claimants not both parties. The company having refused to 
having therein stated the nature of their interest, refer the matter to arbitration, B., on the 1 st 
JS'ortli Staffordshire liy. mid Landor, In re; 6 January following, served them with a uotice 
Eailw. Cas. 17 ; 2 Ex. 235 ; 17 L. J., Ex. 350. which, after reciting that he had appointed IM. as 

his arbitrator, stated that he then appointed M. to 
Additional.]— Where part of a person’s land act as arbitrator on behalf of both parties. The 
is talven by a company, and an old. approach arbitrator having awarded a sum to be paid to 
thereto, not taken, is thereb}’' cut off, an arbi- B., the court refused to enforce or set aside the 
trator has no power to determine as to the award, intimating their opinion that there was 
future access to the land, and if a power to set no valid appointment of the arbitrator. Brad- 
out approaches is given by an additional sub- ley v. X. tfc J\>W. By., 5 Ex. 796 ; 1 L, M. &; P. 
mission not contaiiiing a consent that this addi- 597 ; 20 L. J., Ex. 3. 

tional submission shall be made a rule of court, Where an amount claimed for compensation is 
the court cannot set aside the award on the not paid or agreed to be paid within twenty -one 
ground that no approaches are set out, inasmuch days, it is the duty of the claimant, before nomi- 
as s. 36 authorises the making such submission nating an arbitrator on his behalf, to attempt to 
only a rule of court as is in pursuance of the procure the appointment of a single arbitrator, 
achand 9 & 10 Will. 3, c. 15, gives such authority Yates v. Blaekburn Corj)oratkm, 6 H. & N. 61 ; 
only where the submission contains such consent. 29 L. J., Ex. 447. 

Ware v. B-eaenfs Canal Co., 9 Ex. 395 ; 7 Eailw. _ n mi ^ -i 

n noa . dki T What Persons.]— The surveyor of a rail- 

^ . ■ w’ay company had in that character treated with 

Making Submission a Kule of Court,]-The a landowner, and offim-ed a price for land required 
reference to arbitration of a question of disputed p ^e comp^iny. He was subsequently named 
compensation pursuant to the Lands Clauses company and acted as their arbitmtor 

Act, 1845, s. 25, is a “submission to arbitration “ k' 

by consent ” within the meaning of the Common Consolidation Act, 1 hi.-) : Held, that he 
liw Procedure Act, 1864, s. 17, and the sub- not to have been selected as air arbitrator; but 
X u ^ the landowner knowing the fact, and, though 


mission may be a made a rule of court. Harper, ... • ^ - » i. t 

mxb&iu J 2 protesting against the propriety of the appoint- 

to have waived the obiection. Mliottaiid bonth 
the Lands Clauses Act, 184o, is not a submission t) ^ . r,, 9 rj^ c.. 17 , 19 t,-,-,. iis 

by consent within the Common Law Procedure ^ ^ 

Act, 1854, s. 27. Harper and G. E. By., In re, — _ Effect of.] — Semble, that a company does 

44 L. J., Oh. o07 ; L. E. 20 Eq. 39 ; 32 L. 1. 214 ; Py nominating, under protest, an arbitrator, 
23W. E. 371. , . , _ 10 ill pursuance of the Lands Clauses Act, 1845, 

When a submission is made ^ rule of court ^dmit that the case is one entitling the claimant 
under the Lands Clauses Act, s. .36, the court has .^.q compensation. Sutton Hartmir Improee- 
the same jurisdiction in dealing with it as in the Hitclmu, 1 De G. M. & G. 161 ; 21 

case of submissions under 9 & 10 Will. 3, c. 15, j 73 ; 16 Jur. 70. 
and any application to set it aside must be made 

within the time thereby limited. Ih. Death of.]— By a local act, the undertakeis 

were authorised to make and maintain such navi- 
Duration of.] — A submission to arbitration gation, and from time to time to alter the dams 
was made by L. and a railway company, to and weirs for that purpose ; and to enter ami 
assess the value of land belonging to the former, make works upon lands for the purpose of the 
and required for railway purposes, and to deter- undertaking, first making satisfaction to the 
mine what should be paid for damages resulting owners as the commissioners under the act 
from making the railway. The submission con- should direct. By a subsequent clause, any 
tained a declaration that the proceedings should persons injured by the works were to receive 
be in strict conformity with the provisions of the compensation, to be assessed by the comniis- 
Lands and Eailways Clauses Acts. The arbitra- sioners. The commissioners were named in the 
tor from time to time enlarged the period for act, and power given them to appoint successors 
making his award. L. having died, a suit was from time to time. The navigation was made, 
instituted by the company to set aside the and, as part of it, a dam across a river was 

award : Held, that the submission was not enlarged. Subsequently, all the commissioners 

strictly a common-law submission, but that it died without having appointed successors. ^ The 
was the intention of the parties to include in it company afterwards raised the dam, totheinjmy 
the provisions of the Lands and Eailways Clauses of a millowner below Held, by Wightman, 
Acts, and that, therefore, the submission did not Erie, and Crompton, JJ., that the power to alter 
expire at the death of the landowner. Cale- the dam still existed, even though the millowner 
doniani By. v. LoeUart, 3 Macq. H. L. 808 ; should no longer have any means of obtaining 
6 Jur Tn s ') 1311 ; 3 L. T. 65 ; 8 W. E. 373. compensation, as to which they gave no opinion ; 

* Lord Campbell, O.J., dissenting, holding that 


ii. Arbitrators and Umpires. 


the compensation clause having become inca])- 
able of execution by extinction of the comm is- 


Appointment.]— A railway company having sioners, the powers which the act had cwiferrwl 
refused compensation for iiijnry done to the upon the ^ 

premises of B., he, on the 6 th December, served pomons could no bt 

them with a notice requiring them to appoint an ^d -Axm ^ 

arbitrator on their behalf, and stating that it was Q. B. .)31 , -1 L. J., Q. . j 

. ■ ■ ■ , 50 "" 

YOL. VIII. 
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Umpire— AppoiEtment. j— A railway company 
arid a laiulnwiuT having agreed to settle by arbi" 
tralion the amount of compensation to be paid 
to the latter for ids land, each appointed an 
arliitrator. but the arbitratop not agreeing as to 
the appointment of an umpire, the corapany ap- 
i>iled to the commissioners of railw-ays to appoint 
one. which the}’' did by a document not under 
seal, and signed i>y a person not describing him- 
s<-l£ as secretary of the board. Ihe unipiie 
awarded a sum as compensation, but did not 
diul whether it was greater or less than the sum 
otfored bv the company, and he awarded that the 
costs of the claimant should be paid according to 
the ]irovisions of the Lands Clauses Act. A rule 
having been obtained to set aside liis award, on 
the groin uls that the umpire was not legally 
appointed, and that he ought to have settled the 
costs of the claimant, the court refused to make 
the rule absolute, considering the objections too 
d(»ubtful to determine on motion. Ah? 

parte^ *d Kx. 728. 

A company appointed an arbitrator on the 
2ard Maix*h/the claimant another on the 6tli 
A} 3 ril. The arbitrators neglected seveimdays 
after repiest by the company, to appoint an 
umpire; on which tlie company applied to the 
railway c<anmissiouers under II A 10 Met. c. 105, 
and they npjiointed an umpire on 17th May 
Held, th'at such appointment was in time. Bntd- 
iihiiw, hi r{\ 12 (J. B. 5t>2 ; 17 L. J., Q. B. B62 ; 
12Jur. 008, 

The parties appointed two arbitrators, but they 
nuide no award, nur appointeil any umpire within 
twentv-one days after the last appointment, 
after which time the board of trade appointed 
an um}nre :--Held, that the appointment was 
valid. Kiint Hud India IJoeh^, In re, 5 

Uailw. (his. 527. 


therefore extra the 8 & 9 Viet. c. 18, and it did 
not distinctly appear that the party applying 
was ignorant'that the declaration required to be 
made by the arbitrator, the court refused to set 
aside an award on that ground. Zevick v. Epsom 
find, Leatherhead UnL, 1 L. T. 60 ; 8 W. R* 66. 


Authority of.]— An arbitrator has no jurisdic- 
tion to adjudicate upon any collateral matter 
affecting the claim to compensation, but only to 
determine the amount of damage. Byles v. 
Ipsioleh Bock Commissioners, 11 Ex. 464 ; 25 
L. J., Ex. 53. 

He cannot inquire into the title of the claiiimiit 
to the land or other liereditament in respect of 
which he claims compensation, but only decide 
upon the question of amount. Reg, Y. L. 4’ TF. 
i?/., ,3 El. & Bl. 443 ; 23 L. J., Q. B. 185 ; 18 
Jilr. 993. 

An arbitrator has no power to set out ap- 
proaches to lands not taken, in lieu, of communi- 
cations formerly existing over lands taken, both 
! portions of lands belonging to the same party ; 
but can only award compensation in respect of 
the injuriously affecting the lands not taken, by 
reason of the loss of the approaches. Ware y. 
llegenls Canal Co., 9 Ex. 395; 7 Railw. Gas. 
780 ; 23 L. J., Ex. 145. 

Where part only of leasehold premises, subject 
to an entire single rent, is taken, an arbitrator has 
no power to apportion the rent. The remedy is 
under the Lands Clauses Act, s. 119. 11). 

An arbitrator awarding compensation for struc- 
tural damage to a house, and depreciation of his 
leasehold interest therein, by the execution and 
use of the works of a railway, has power also to 
award compensation for damage similarly done 
to the owner’s goods in the house. Enoch y. 
Metropolitan Ry., 38 h. J., C. P. 78 ; L. R. 4 
0. P. 131 ; 19 L. T. 239 ; 17 W. R. 10. 


— Beath before Award— Appoiutmeut of 
Sole Arbitrator— Costs of First Proceedings.]— 

Where, in an mbit ration iinder t iie Lands Clauses 
Act, i 8.j.5, tlie umpire by ’whom the (piestioii was 
to be flealt with died,* after certain steps had 
been takiMs. without making any award, and the 
parties then by an agreement, which contained 
no reftnencf,' to the former proceeiUngs, appointed 
a "sole arbitrator” who ma<le an award under 
whicli the claimant was entitled to costs ; such 
a])p(antim‘nt was held to be a continuation of 
the statutory arbitration, and the claimant was 
tlierefore etititletl to the costs of the former pro- 
erfdiinrs. Bry. v. Manhof-Smith, 63 L. J., Q. B. 
I7I ; U. 61’L 

Beclarations of.] — An umpire was appointed 
on the 1 7111 May, and tlie mbit raters on the 23rd 
Mutvh and 6tli A]*ril, and made their declara- 
tiiais the 27lh May, befeuY* the umpire entered 
upon matters referred : — Hehl, that no objection 
arose from the Itdcness of these declarations. 
JlradMrfW. hi re. 12 Q. B. 562 ; 17 L. J., Q, B. 
362 : i2 Jur. 998. 

li a question of disputed compensation is sub- 
mitted to arbitration underKAtl Vict.c. 18,.s.25, 
and an iimpii'i* is appointed by the hoard of trade, 
the dt-el.aration required by h. 33 to be taken and 
snitvcrilu'ii by Midi umpire need not be taken 
and lidbre a justice of the particular 

loeality in which the latids are situate. Danes 

Sitni/i Stalfardshire Utj,, 2 L, M, A P, 599 ; 21 
L. J.. M. {'.52 : I5dur/ll33. 

\Mnm a Mibunssion cmdnimsl other matters 
than tlu‘ question of compensation, atid was 


Admissibility of Evidence.]— A railway com- 
pany took land on which cotton mills would 
probably have been built ; the owner had other 
land on which he had built a reservoir from 
which water might be su|)plied to such cotton 
mills when built. In proceeding under the Lands 
Clauses Act to ascertain the compensation, the 
umpire received evidence as to the profits Which 
might have been derived from supplying water 
to the mills when built, and awarded compensa- 
tion for the loss of those prospective profits 
Held, that the umpire was right in receiving the 
evidence and in awarding such compensation. 
mpley V. C. iT. Ry., L. R. 10 Oh. 435 ; 31 L. T. 
869 ; *23 W. R. 685. 

The umpire awarded 8,325Z. “ as and for the 
compensation for the plaintiff’s interest in a 
causeway, and for a jetty, and for a shutting up 
of a landing place, and for the damage by the 
depreciation of his mansion-house by the other- 
wise injuriously affecting the same,” When 
called as a witness at the trial, the umpire stated 
that he. had allowed, among other items, 5,000?. 
" for general ilepreciation in value of the house 
and premises by loss of privacy, prospect, and 
other amenities” ; — Held, that the umpire had 
exceeded his jurisdiction in awarding as he had 
done. Rncelench {Dukd) Metropolita n Board 
of Worhs, 41 L. J., Ex. 137 ; L. R. 5 H. L. 418 ; 
27 L. T. 1. 

Evidence of Umpire to Explain.] —The evi- 
dence of the umpire Is admissible to shew 
whether or not he had awarded on matters 
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beyoiid his jurisdiction. JBuoeleiiclb (Duke) v. 
Metropolitan Board of WorM. 41 L. J., Ex. 137 * 
L. Pv. 5 H. L. 418; 27 L. T. 1. 

Proceeding, Ex parte.]— When an umpire had 
given notice of a meeting, and one of the parties 
had refused to attend, and the umpire had there- 
upon proceeded ex, parte, and made an award, 
the party was let in to be heard only as a matter 
. of indulgence, and on the terms of his paying all 
the costs. Ilowitt and Portmontfi Watericorhs 
CK re, 10 W. R. 780. 

Held, also, that it was his duty to have 
attended, and stated his reasons for desiring 
delay. II. ■ 

Arbitrator neglecting to act.] — Where 

arbitrators have been appointed under s. 25 of 
the Lands Clauses Act, 1845, and one arbitrator 
refuses or neglects for seven days to concur in 
the appointment of an umpire, the other arbi- 
trator has power, under s. 30 of the act, to pro- 
ceed ex parte to make an award, and the previous 
appointment of an umpire is not in such a case 
a condition precedent to the ex parte proceedings. 
SliepUerd v. Morioicli CorjJoration, 54 L. J., Ch. 
1050 ; 30 Ch. D. 553 ; 53 L. T. 251 ; 33 W. R. 
841. 

Effect of KTon-Appointment.] — Where an arbi- 
tration has proved abortive in consequence of the 
non-appointment of an umpire within the time 
limited by the statute, the owner of the land is 
not bound to proceed anew under s. 68, but in 
the event of a refusal by the company is entitled 
to a mandamus to conipel them to issue their 
warrant to a jury to assess compensation. South 
Yofhshvre, JOoneaster and Goole By., In re, 
Senior, Ex parte, 7 D. & L. 36 ; 18 L. J., Q. B. 
333. 

iii. Award. 

(a). Practice as to. 

Time for making.] — The period of three months 
provided by s. 23 of the Lands Clauses Act, 1845, 
within which the umpire is to make his award, 
begins from the date of his appointment as 
umpire, and not from the time when the 
.awarding po*wer of the arbitrators comes to an 
end. Pullen and Limrpool Corporation, In re, 
51 L. J., Q. B. 285 ; 46 L. T. 391 ; 46 J. P. 468. 
:S. P., Bradshaw, In re, 5 E.ailw. Cas. 527 ; 12 
■Q. B. 562 ; 17 L. J., Q. B. 362 ; 12 Jur. 998. 

The three months allowed by S & 9 Viet. c. 18, 
s. 23, to the arbitrators or their umpire, for 
making their award, is not one and the same 
period ; but the umpire has a new- period of three 
months for making his award, from the time 
when the arbitration devolves upon him. Sher- 
raft V. North Stafordshire By., 2 Ph. 475 ; 5 
Railw. Cas. 166 ; 11 L. J., Ch. 161 ; 12 Jur. 46. 
S. P., Bradshaw, In re, 12 Q, B. 562 ; 5 Railw. 
'Cas. 527 ; 17 L. J., Q. B. 362 ; 12 Jur. 998. 

Where a submission to arbitration included 
the provisions of the Lands Clauses and Rail- 
ways Clauses Acts, and the arbitrator from time 
to time enlarged the period for making the 
award : — Held, that the award was valid, though 
not made within the statutable period of three 
months. Caledonian By, v. Loelihart, 3 Macq. 
H. L. Cas. 808 ; 6 Jur. (N.S.) 1371 ; 3 L. T. 65 ; 

W. R. 373. 

A railway company injuriously affected lands 
‘by their works. The owner gave notice to have 


his claim- settled by arbitration ; and the com- 
pany not having done anything, he formally 
appointed an arbitrator for both. The arbitra- 
te made his award, but more than three months 
after his appointment Held, that s. 23 applied 
as well to arbitration, under s. 68, for claims for 
damages to lands taken, as to arbitration for 
claims for lands intended to be taken, and conse- 
quently that the award was out of time. Emns 

V. Laneashireand Yorlishire By., 1 El k BL 754 • 

22L.J.,Q.B,254; 17Jur.87l ’ 

Signing.] — The proceedings under 8 & 9 Viet, 
c. 18, s. 85, are not necessarily invalid because 
the award was signed on a day subsequently to 
the day on which the money was paid into court 
and the bond given. Stamps v. Birhmwfham,, 
Wolwrhampton and Stour Valley By,, 7 'Hare, 
256. 

Enlarging Time— By Consent.]— If the parties 
consent to enlarge the time for making an award 
beyond the statutable term of three months, the 
court will not set aside the award on the ground 
that it is made beyond the prescribed time and 
that the parties cannot by consent dispense with 
the provisions of the statute. Palmer v. Metro- 
politan By., 31 L. J., Q. B. 259 ; 10 W. R. 714. 

By Court,] — The power given to the 

court by Common Law Procedure Act, 1854, s. 8, 
to remit matters referred under that act to the 
reconsideration of the arbitrator, applies also to 
matters referred under the I.ands Clauses Act ; 
so also the power given by s. 15 to enlarge the 
time for making the award, even after the proper 
time has expired. Bare Valley By. v. Bhys, 17 

W. R. 550. Affirmed on appeal, infra. 

Referring back.] — When the court refers a 
matter back to an umpire, who has made an 
award, for reconsideration, that award is avoided 
altogether. Bare Valley By. v. Bh ys, 38 L. J., 
Ch. 417 ; L. R. 4 Ch. 554 ; 20 L. 'T. 291 ; 17 
W. R. 717. 

And such reference back of an award of the 
value of land under the Lands Clauses Act, 
operates as an original reference to the umpire, 
so that, by virtue of s. 23, if no proceedings are 
taken on it for three months, the price is to be 
determined by a jury. Ih. 

But, by Lord Hatherley, C., when an award 
has been made a rule of court it comes within 
the Common Law Procedure Act, 1854, s. 15 ; 
and therefore, if it is referred back by the court 
for redetermination, and no new award is made 
within three months, it is still in the discretion 
of the court under that act to allow or not an 
enlargement of the term for redetermination by 
the arbitrator. Ih. 

Taking up — Enforcement — Mandamus.] — A 

person who has obtained an award of compen- 
sation, in respect of lands injuriously affected, 
may, under the Lands Clauses Act, 1845, s. 35, 
require the promoters of the undertaking to take 
u}) the award. Harper, Ex parte, 23 W. R. 67. 
See Bey. Y/West^Iidland By., 10 W. R. 583. 

A prerogative writ of mandamus is the proper 
remedy for enforcing the taking up of awards 
made under the Lands Clauses Act. Beg. v. 
Lambourn Valle y^ By. (22 Q. B. H. 463) dis- 
tinguished. Bey. V. *X. jY.AV By., 63 L. J., 
Q. B. 695 ; [1894] 2 Q. B. 612 ; 10 R. 359 ; 58 
J. P. 719. 

Where a difference between a landowner and 

50—2 
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tbc promoters of an iindertaldiig has been 
rot-crred aucl an award made, the court will com- 
pel the promoters by mandamus, at the land- 
owner's iristiiDce, to take up the award. Reg. v. 
South iJet'iui Jli/.f 15> Q. B. 1043 ; 20 L. J., Q. B. 
145; 15 .lur. 404, , 

The promoters must, for that purpose, pay the 
fees due on the award, the arbitrators or umpire 
having a lien on the award for such fees, which 
the promoters are bound to satisfy, except^ so 
far as the obligation may be limited by s. 34. 

On shewing cause against a rule nisi for a man- 
damus calling on the defendants to take up an 
award, no objection can be taken that the prose- 
cutor is not properly before the court on account 
of defects in his notice under s. 23 or under s. 68. 
Reg. V. Sutton Jlarhonr Cbmmmhmeru, 2 W. B. 
10 .' 

Enforcing.]--- All award of arbitrators or an 
umiiire upon a claim for compensation for 
lands ininriously affected by the works of a com- 
pany, like tho‘ assessment of a compensation 
jury, mer(4y as(‘ertains the amount, not the 
(jlainmnt's right to eompensation. Such an 
award, thoreibro, carinot be enforced by motion, 
like an ordinary award, ^ewhold and Metro- 
indifan Jig. , In re. 14 C. B. (K.S.) 405. 

Setting Aside.] — If a question of disputed 
compensation is submitted to arbitration, and an 
umpire is iqipointcd under s. 28, by the board of 
trade, and the submission is made a rule of 
court, the court has jurisdiction to set aside the 
a will'd of the umpire, though neither the appoint- 
ment. of the umpire, nor his award, is made a 
rulti of court. Braduhaw, In re, 12 Q. B. 562 ; 17 
L. 3., tk 862 ; 12 Jur. m. 

The court will not entertain the objection that 
t.ho award is contrary to the evidence. IIk 

Payment to ’W'hom.] — The owner of business 
premises mortgaged them with the machinery 
and tixf arcs. A railway company gave notice to 
take part of the premises for its railway, but 
Indore the price was tixed the mortgagor died, 
and the mortgagees entered into possession of the 
pi'openy. A suit was instituted for the adminis- 
tratir>n of the mortgagors estate, which proved 
to be insolvent, and a receiver was appointed, 
who, with the consent of the mortgagees, carried 
on the business. Arbitrators and an umpire were 
appointed to fix tiie compensation money pay- 
ahle by die comp.any. The umpire awarded 
i.'i.h.bji/., of which he certllied that he had 
awardotl 2..S0(j/. in respect of the loss of profits 
in carrying on tlic business. The executors 
ck'umed the 2,8t.M>/. as belonging to the mortga- 
gor's estate, to be divided among his general 
creditors : — Held, that the sum of 2,8007. was in 
the nature of compensation for the value of the 
goodwill of the husinoss, which passed with the 
}>remiscs ; and that the whole of the sum of 
i. 5.050/. beloiigetl to the mortgagees. Pile v. 
Pile. Lain //ton, Ke parte, 45 L. J., Ch. B41 ; 3 
Ch. D. Ik) ; 35 L. T. 18 ; 24 W, li. 1003^C. A. 

(b) Yaliflity. 

Eeturus to Mandamus. ] — A mandamus to a 
rjiihvay iTompany, reciting that premises in the 
occupation of H. had betas injuriously affectetl by 
the works of thi‘ company, iiiul that the company 
detaining to j<»in in the appointment of an arbi- 
trator to estimate the compensation due to B., he 
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had appointed an arbitrator ex parte, under 
8 & 9 Yict. c. 18, s. 25, who had duly made his 
award; and commanding the company to take 
up the award. A return, that B. also occupied 
other lands which were talcen by the company, 
and that before the execution of their works it 
was agreed between B. and the company that 
the conipany should pay to him a certain sum of 
money in full satisfaction of his claim in respect 
of the lands which were so taken, and of the 
premises which were so injuriously affected, 
which sum was duly paid Held, a good return. 
Reg. V, Wbst Midland’ Rjf; H W* B. 857. 

When a claim for compensation for injuriously 
affecting land has been referred to arbitration, 
without prejudice to the right of the company 
to dispute the claim, and an award has been 
made, and a mandamus is obtained commanding: 
the company to take up the award, a return that 
the land hml not been injuriously affected is 
o-ood. Req. v. Cambrian Rg., 10 B. & S. 315 ; 38» 
L. J., Q. B. 198; L. B. 4 Q. B. 320 ; 20 L.T.437 
17W. B. 667. 

Eorm of Award.] — ^5Vhen an award had been 
made on a claim against a company in respect of 
lands alleged to be injuriously affected under an 
agreement for reference pursuant to the Lands 
Glauses Act, s. 68, the umpire having awarded 
that the company should pay a specified sum by 
way of compensation : — Held, that though in 
form the umpire had no power to order the com- 
pany to pay, yet that such informality did not 
vitiate the award so far as it ascertained the: 
amount of damages, assuming the company’s, 
liability. Harper and G. B. Ry.i In re, 44 
L. J., Ch. 507 ; L. B. 20 Eq. 39 ; 32 L. T. 214 j. 
23 W. B. 371. 

By a submission between L. and a railway 
com'pany, after reciting that the company was. 
authorised to take lands, of which he was or 
claimed to be owner, that they had given hini 
notice that they required his lands, and that it 
was agreed that they should become the pur- 
chasers in the mode thereinafter pointed out 
it was convenanted that it should be referred to- 
T. to determine the value to be paid for the- 
lands ; that the purchase-money should be paid 
within three days after the making of the award ; 
and “ thereupon L. should execute a conveyance, 
subject to the payment of the amount of such 
purchase-money into the Court of Chancery, 
under the circumstances and in the manner pro- 
vided for by the Lands Clauses Act, 1845.” The 
arbitrator found the value of the land at a 
certain sum, and directed it to be paid “within 
three days after,” &c., following the words of 
the submission : — Held, that, assuming even that 
the arbitrator had exceeded his jurisdiction in 
ordering the money to he paid, the rest of the- 
award was good, and that, as the aw^ard ascer- 
tained the amount of the purchase-money which 
the company, by the submission, had agreed to. 
pay, there was sufficient to enable the 'court to- 
make an order on them to pay it. Lindsag v. 
Bircef London and Portsmouth Eg., 1 L. M. tk T. 
529 ; 19 L. J., Q. B. 417 ; 15 Jur. 224. 

Held, also, that it was no objection that it was- 
not shewn that the company had taken posses- 
sion of the land. Ih, 

Execution of Conveyance.] — Held, also, that 
the payment of the money and the execution of 
the conveyance to L. were not dependent condi- 
tions, but that the payment was to precede the- 
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conveyance ; and that it was therefore no answer j 
that a conYeya.ncc had not been tendered. Ih. ! 

When, after notice to treat, the amount of * 
compensation to be paid for land compulsorily I 
taken has been fixed by an award under the i 
Lands Clauses Act, 1845, an action for such I 
compensation cannot be maintained until a con- ! 
veyance of the land has been executed. JSu^it \ 
London Union v. 2Ietn)2)olltan Iti/., 88 L. J., Ex. ! 
225 ; L. R. 4 Ex. 809. 

Ejffect of Award,] — A railway company was I 
empow’ered to abandon the tramways which 
communicated with the ironworks of A. ; and 
having given to A. notice of their intention to 
take certain of his lands, the amount of com - 1 
pensation was referred to an umpire, who was | 
to ascertain and direct wdiat shoidd be paid “ for | 
the iiitei’est in the lands, and for any damage i 
that might be sustained by reason of the execu- 1 
tion of the w’orks.'’ A. made a claim before the | 
arbitrator for compensation in respect of damage ; 
which he alleged he would sustain if the tram - 1 
ways w’ere stopped up, and the umpire awarded i 
that a certain sum should be paid by the com- ! 
pany to A., “ as and for purchase and compensa- 1 
tion for and in respect of his interest in the | 
lands and hereditaments, and for damage sus- 1 
tained, and which maj’' be sustained, by him, | 
by reason of the execution of the works of the , 
railway, or in the exercise by the company 
of the powders of the act ” : — Held, that it did 
not appear upon the face of the award, that the 
umpire had exceeded his jurisdiction, by award- 
ing compensation in respect of a claim for 
damage not within the reference. Brogden and 
JMjnvi Yulleu i2y., In no. 9 C. B. (N.s.) 220 ; 30 
L. *J., C. P. 6i ; 4 L. T. 381. See also Buceleuck 
(^Buhe) V. Metropolitan Board of 41 L. J., 

Ex. 137 ; L. R. 5 H. L. 418 ; 27 L. T. 1. 

Semble, that in an action on an a\yard under 
the Lands Clauses Act, 1845, when the defen- 
dant pleads that the compensation awarded is 
in respect of matters not the subject of com[)en- 
sation, the aw’ard is not evidence that the com- 
pensation awarded is in respect of matters the 
subject of compensation. Ithodei^ v. Airedale 
Bminaqe Coniiniasionern, 45 L. J., C. P. 861 ; 
1 C. P.' D. 402 ; 35 L. T. 40 ; 24 W. R. 1053- 
C. A. 

The plaintiffs claimed compensation in respect 
of their messuage having been injuriously affected 
by the sewage works of the board of works, 
made by them under the powers of the Metro- 
polis Management Act, 1855 ; and by an agree- 
ment between the plaintiff's and the board of 
works, under the Lands Clauses Act, 1845, the 
amount of compensation, if any, to wdiich they 
were entitled was referred to an arbitrator. In 
an action for the amount of compensation 
awarded, it is no defence that the claim for com- 
pensation was made more than six months after 
the damage had been sustained, since s. 106 of 
the Metropolis Management Act, 1862, so limit- 
ing the time for issuing process, or instituting any 
proceeding against the board of works for any- 
thing done under the powers of their acts, did 
not ap])ly to such a claim, and, if it could apply, 
the objection that the claim was made too late 
should have been set up when the plaintiffs gave 
notice of their claim, and not after the matter 
had, with the board’s consent, been referred. 
Belami v. Metropolitan Board of ]T’'e'r7'.,s*, 37 
L. J., b. P. 59 ; L. R. 8 C. P, 111 ; 17L.T. 262: 
16 W. R. 137— Ex. Ch. 


Reference at Trial,]— In 1832 a market 

gardener became the occupier of land and pre- 
mises adjoining the works of a gas company. 
In 1836 he took a lease, which would have 
expired in 1853, but in 1850 he obtained ' a 
renewal of this lease until 1874. At the time 
of the last renewal the company were enlarging 
their -works, and building a new retort-house, 
much larger, and nearer his premises. He brought 
an action, in 1854, against the company for 
damages for the nuisance which the wmrks 
occasioned to him as a .market gardener. On the 
case coming on for trial, a reference was agreed 
upon, and the arbitrator, by his awmrd, found 
that damage had accrued to a considerable 
extent. Notwithstanding the awmrd, the com- 
pany added to their wmrks, and built a tihird 
retort-house. On a bill filed for a perpetual 
iiijuiiction : — Held, that the award of the arbi- 
trator sufficiently established the right of the 
market gardener, at law^, to such injunction, 
without the verdict of a jury. Imperial Gam 
Light and Coke. Co. v. Broadhent^ 7 H. L. Gas. 
600 ; 29 L. J., Oh. 377 ; 5 Jnr. (X.S.) 1319. 

Sum Awarded — Interest.] — It is no objection 
to the awiU'd that the price of the land, and the 
compensation for damage by severance, though 
each is expressly claimed, are assessed in a gross 
sum. Bradshaw, In re, 12 Q. B. 562; 17 L. J., 
Q. B. 362 ; 12 Jur. 998. 

A claimant in respect of land, of wiiich he is 
tenant in fee, cannot object that the award 
assesses the compensation on the assumption 
that he is in possession, whereas it is occupied 
by a lessee. Ib. 

A railway company gave notice to treat for 
lands. The landowuiers thereupon gave notice 
to the company that they w'crc owners and 
lessees of the land, and that their interest 
, therein w^as particularly described in a schedule 
served therewith ; that they claimed as com- 
I pensation for the purchase -money and for 
' damage that might be sustained by the execution 
' of the works, 2,2807. 8.s'., and that if that sum 
I was not paid, they desired to have the amount 
I settled by arbitration ; they thereby appointing 
I their arbitrator, and requiring the company to 
! appoint an arbitrator on their behalf. In the 
! schedule annexed were included })ieces of land 
I severed by the raihvay, and respectively of less 
j than half an acre, which the landowmers rc- 
I quived the company to purchase. The company 
' thereupon served the landowmers w'ith a notice 
; appointing an ai-bitrator, to wdiom w'as to be 
! referred the amount of compensation to be paid 
' by the company for the purchase of the lands. At 
I the reference the landow^acrs gave evidence of the 
: value of the small pieces of land mentioned in 
1 the schedule, being respectively less than half an 
1 acre. The umpire awarded one entire sum for 
I the purchase of the fee-simple, wffiich the coin- 
! pany required and for the small pieces mentioned 
! ill the schedule -.—Held, that as nothing had 
! been submitted but the value of the land which 
i the company desired to purchase, and as one 
! entire sum wms awarded for that and the small 
i pieces of land wffiich the landowners reriuired 
the company to take, the award was bad, but 
the court refuseclto set it aside. Xorth Stafford- 
shire 2lt/. and Wood, In ve, 6 Railw’. Cas. 25 ; 
2 Ex. 244 ; 17 L. J., Ex. 354. , , , ,, 

A railway comi>any gave to a leaseholder the 
usual notice to treat, and it wms referred to arbi- 
tration to ascertain the value of the premises and 
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the damages sustained by the execution of the i 
works, aiul the compensation to be paid by the 
company in respect thereof. The arbitrator i 
awar<le<I 2JO0^. as the compensation to be paid i 
for ail the leaseholder’s interest, of w'hatever 
nature, in the leasehold : — Held, that the awartl 
was bad. IVal'Pfifild v. LlamlUj My. Beav. 
245. Affirmed, i2 L. T. 509 ; iS W. E. 823— 
L.JJ. 

Mesne Profits.] — ^An award is not bad for not 
expressly awarding compensation in respect of 
tiamage d<;>iie to land before the making of the 
award, by reason of the land having remained 
untenanted in consequence of the notice. Ware 
V. Mr//e)it\s Canal 9 Ex. 395 ; 7 Eailw. Cas. 
780 ;’23 L. J., Ex. 14,5. 

Lands were taken by a railway company, for 
the purposes of their railway. In June the 
owner of the lands brought ejectment to recover 
possession. In August the company executed 
a deed-poll, under the Lands Clauses Act, s. 77, 
for the purpose of vesting the lands in them- 
selves. At the trial a verdict was taken for 
the plaintiff, subject to a reference of the action, 
and ail matters in difference between the parties 
to an arbitrator, w'ho was to ascertain what sum 
shonltl bt‘ paid by the company to the plaintiff 
as the pi’iee of, or compensation for, the land of 
the plaintiff, the plaintiff thereby consenting 
to make ami execute a conveyance. The arbi- 
trator made this awanl, and' directed that a 
ver<lie*t fur the plaintiff’ should stand, and that 
a sum of momy should he pai<I by the company 
to tlui plaintiff as the })rice of and compensation 
for the land, which the company, at the time of 
making the‘ order of reference, had taken for the 
purposes t)!' the railway. The plaintiff having 
signed jinlgnient. issued a WTit of possession, 
under which he took })ossessinn c»f the land, and 
afterward-^ brought an action for mesne jirofits : 
— Held, tiiat the question of mesne profits was 
a mattt!!’ in <liffer(mce between the parties which 
uppeareil Iw the tiward to have been disposed 
( J by the arbitrator. Smt/lley v. Blaelthirn My., 

2 H. A N. 158 : 27 L. J., E.x.'oj. 

Silence as to Part of Claim— Negative. ]-“By 
a submi^sioli to arbitration of a (luestion of dis- 
pxited ct)mpensation, the arbitrator was to deter- 
mine what Minis should be paid for the purchase 
of land, and what ‘'other if any ’’ sum for sever- 
anec damage. He, after reciting the submission, 
and th.'it he had coiiMderetl the matters so 
relerred to him, awarded a sum to be paid for 
the purcluiM* of the land, without saying any- 1 
tldnc O'- t(»any severance damage Held, that ' 
the award was final and good, and that the arVii- 
trator by his silence neiratived any right to 
compcnsathui in respect f»f stwerance damage. 
Jieauforf (Ditkf’')and tSirtf tinea Ilarhour Truntren, 
lit rr. 8 V. P>. (X.s.) 14(> : 29 L. J., C. P. 241 : 
6 Jur. ( X.s.) 1>79. 

Where Land not injuriously affected.]— By 
antuvardmndt.* under the Lands Clauses Act, the 
arbitrator aw'arde<l one entire sum as the amount 
of <lnmagc sustained by a party by reason <»£ his 
mesMiage being injuriously affect w I by the exe- 
e.utiuu of Hh* w’orks a railway comptmy, to 
wit, by the ereotion of an embankment, atid bv 
the narrowing of the road in front of the 
messimge. 'I’o a deckiratioii on the aw’ard for 
not ptiying the min awtirded, a plea by the 
company that the messuage was not injuriously 


affected by the narrowing of the road, is a good 
plea. Meekett v. JlicUand My., 1 H. & R. 189 ; 
35 L. J., G. P. 163 ; L. E. 1 C. P. 241 ; 12 Jur. 
(N.S.) 231 ; 13 L. T. 672 ; 14 W. E. 393. 

Conclusive as to Eight.] — In 1832 a market 
gardener became the occupier of land and 
premises adjoining the works of a gas company. 
In 1836 he took a lease, wdiich would have 
expired in 1853, but in 1850 he obtained a 
renew'al of this lease until 1874. At the time 
of the last renewal the company were enlarging 
their w'orks, and building a new" retort-house, 
much larger, and nearer his premises. He 
brought an action, in 1854, against the company 
for damages for the nuisance which the -works 
occasioned to him as a market gardener. On 
the case coming on for trial, a reference ivas 
agreed upon, and the arbitrator, by his award, 
found that damage had accrued to a considerable 
extent. Notwithstanding the award, the com- 
pany added to their works, and built a third 
retort-house. On a bill filed for a perpetual 
injunction : — Held, that the aivard of the arbi- 
trator sufficiently established the right of the 
market gardener, at law", to such injunction, 
w"ithout Ihe verdict of a jury. Imperial Gas 
Lkjlit and Coke Co. y. Mroadbent, 7 H. L. Cas. 
600 ; 29 L. J., Ch. 377 ; 5 Jur. (H.S.) 1319. 

iv. Special Case. 

Empire Stating.] — An umpire appointed to 
ascertain the amount of compensation under 
the Lands Clauses Act, 1845, has power to state 
a special case for the opinion of a superior court 
under the Common Law" Procedure Act, 1854, 
s. 5. Rhodes v. Airedale Brainaqe Commis- 
sioners. 45 L. J., C. P. 861 ; 1 0. P. H. 402 ; 
35 L. T. 46 ; 24 W. E. 1053— C. A. 

Appeal.] — The Court of Appeal has jurisdic- 
tion to entertain an appeal from the decision of 
the High Court of Justice upon a special case 
stated by an umpire appointed under the Lauds 
Clauses Act, 1845, to assess the compensation for 
lands taken for the purposes of an undertaking, 
or injured by the execution of the w"orks thereof. 
Bidder v. North Stafordskire My., 48 L. J., 
Q. B. 248; 4 Q. B. 1). 412 ; 40 L. T. 801 ; 27 
W. E. 540— 0. A. 

V. Costs. 

When to he ascertained.] — The costs of arbi- 
' tratioii which are to be settled by the arbitrators 

■ need not be incorporated in the aw^ard, but may 

■ be ascertained at a subsequent time by the per- 

• srtns who made the aw"ard. Gould y. Staff or d- 
» nkire Waterworks Co., 5 Ex. 214; 1 L. M. k P. 

. 264; 6 Eailw. Cas. 568 : 19 L. J., Ex. 281 : 14 
. Jur. 528. Contra, Guiek v. X. A N-W. My., 5 
; Eailw". Cas. 20 ; 5 D. k L. 685 ; 18 L. J., Q. E.'SO ; 

13 Jur. 408, overruled. 

Buch adjudication of the costs need not be 
' w'ithin tliree months after the time of the 
' reference. Ih. 

« Enforcing determination hy Mandamus.] — 

• The term ‘'■the arbitrators” in s. 34 of Lands 
> Clauses Act, 1845, may mean either the arbitra- 
' t{)rK or umpire, acconliiig as the compensation 
J Hindi have lx,*en determinetl by the arbitratoi’S or 
' umpire. If the arbitrators or umpire, as the ease 
‘ may be, refuse or neglect to settle the costs, they 
' may be compelled by maiulamus to do so. Ik. 
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Agreement before Special Act.]— Before the 
passing of the company’s act empowering them 
to take the plaintiff’s land, they had entered into 
an agreement to buy his interest, the price in 
case of difference to be determined by a surveyor. 
The award made no provision as to costs : — Held, 
that the Lands Clauses Act did not apply. Catlina 
V. A'. By., 21 L. T. 769 ; 18 W. B. 121— L.JJ. 

■ ■ ■ , i 

Agreement silent as to Costs.]— Where a party 
claiming compensation under a railway act 
agrees to refer his claim to arbitration instead 
of taking the verdict of a jury under the pro- 
visions of the act, and the reference and the 
award are silent about the costs, he is not 
entitled, on account of an award in his favour, to 
receive costs according to the provisions of the 
act, as if the jury had given a verdict in his 
favour. Beijnal, Ex jyarte, 5 Eailw. Gas. GO ; 
16 L. J., Q. B. 304. 

Where no Offer made.]— The Lands Clauses 
Act, s. 51, giving the costs of inquisition to the 
owner of land \vhen the assessment is greater 
than the sum offered, does not apply "where 
the promoters have made no offer, and are not 
liable at all for the claim made. Todd v. Metro- 
^mlltan But riot By., 24 L. T. 435 ; 19 W. E. 720. 

Previous Offer — Time — Contents.]— A com- 
pany was empowered to take land for its under- 
taking, and gave to the owner notice to treat 
under 8 & 9 Viet. c. 18, and he gave notice, under 
s. 23, of his desire to have the compensation 
settled by arbitration, naming his arbitrator, and 
the company named their arbitrator. The 
arbitrators appointed an umpire, and on two 
occasions enlarged the time for making their 
award. The company after this made an offer 
which was not acce[)ted, amL the arbitration 
proceeded. The umpire having awarded a less 
sum than that offered: — Held, that the offer 
was too late, and that the claimant was entitled 
to costs under s. 34. Grai/ 4* Korth-Eadern B.i/.. 
In n\ 45 L. J., Q. B. 818 • 1 Q. E. D. 696 ; 34 
L. T. 757 ; 24 W, E. 758. 

Under s. 34 of the Lands Clauses Consolidation 
Act, 1845, which provides that the costs of and 
incident to an arbitration under the act “shall 
be borne by the promoters of the undertaking 
unless the arbitrators shall award the same 
or a less sum than shall have been offered by 
the promoters of the undertaking,” the claimant 
is entitled to the costs of and incident to the 
arbitration and award — even though a less sum 
be awarded than that offered by the. promoters 
of the undertaking — if the subject-matter of the 
award is not the same as the subject-matter of 
the offer bv the promoters. Miles v. G. W. Rtj., 
65 L. J., Q] B. 649 ; [1896] 2 Q. B. 432 ; 75 L.T. 
290-C. A. 

A canal company requiring to purchase land, 
received a notice from the owner claiming 28, COOL 
as compensation. On the 18th of August the 
company gave the claimant notice of their inten- 
tion to issue their wrarrant for summoning a 
jury, and offering 15,237?. as the sum they w'ere 
willing to give. On the 2Sth of August the 
claimant gave the company notice of his desire 
to have the compensation settled by arbitration. 
On the 26th of October the company gave the 
claimant notice that they had appointed an arbi- 
trator, and offered 17,000?. as compensation. On 
the 8th of November the claimant appointed an 
arbitrator. On the 18th of November the two 




arbitrators appointed an umpire. The umpire 
awarded the claimant 16,400?. Held, that the 
offer of 17,000?., having been made when the first 
arbitrator was appointed and before the begin- 
ning of the arbitration, was a good offer, and 'was 
not invalidated by the previous offer of 15,237?. ; 
and the sum awarded being a less sum than 
17,000?., the claimant was not entitled to the 
costs of the arbitration. Fitzliardlnye (Lord) 
and Gloucester cend Berlteley Canal Co., In re, 
41 L. J., Q. B. 316 ; L. E. 7 Q. B. 776 ; 27 L. T. 
196 ; 20 W. E. 800. 

If an umpire awards in respect of part of the 
landowner’s claim for compensation a larger 
sum than the company offers in respect of that 
part, and at the same time awards as to another 
distinct part of the claim, in. respect of 'Which 
the company offers nothing, that the landowmer 
has suffered no damage, he is entitled to those 
costs only which are incident to that part of his 
claim in respect of which compensation has been 
awarded. Beg. Y.Birain, 17 Q. B. 969 ; 16 Jur. 640. 

A person claiming compensation under a 
waterworks act, wdiich incorporated the Lands 
Clauses Act, agreed wdth the company to appoint 
as sole arbitrator, for the purpose of settling the 
amount of such compensation, a person to be 
nominated bj’’ two others. They accordingly 
nominated an arbitrator, wdio aworded to the 
claimant a sum exceeding 50?. : — Held, that the 
claimant wos entitled to the costs of the arbi- 
tration, although, no offer had been made by 
the comi)auy, or the other preliminaries men- 
tioned in the statute complied wdth. Martin v. 
Lmoester Waterworlts Co., 3 H. & N. 463 ; 27 
L. J., Ex. 432. 

A claimant having immediately on the expira- 
tion of twonty-one days from the service of his 
notice of claim nominated an arbitrator on his 
behalf, the promoters subsequently and before 
nominating their arbitrators, and before the 
claimant delivered his nomination to his arbi- 
trator, tendered a sum for damages and costs, 
which w'as refused, and the umpire afteiwvards 
aw^arded a less sum for compensation : — Held, 
that the claimant was not entitled to the costs 
of the arbitration. Yates v. BlaoWnmi Cor- 
poration, 6 H. & H. 61 ; 29 L. J., Ex. 447. See 
also ante, col. 1564. 

Taking up Award — ^Umpire’s Eees — Pay- 
ment by Landowner— Eepayment by Promoters.] 
— When an umpire has awarded a landowner for 
his land a larger sum than has been offered b.y a 
railway company (having compulsory pow’ers to 
purchase under private acts wEich incorporate 
the Lands Clauses Act, 1845), the company is 
hound to take up the awmrd and pay the umpire’s 
fees. Should, however, the landowner do so, he 
cannot I’ecover from the company the money so 
expended, as such payment is voluntary, and is 
in no sense costs properly incurred. Sh rewshv r y 
(Early ^Virral By s.,m^^ 

Of Tenant for Life.] — The tenant for life of 
a settled estate is entitled to charge the estate 
with the costs, charges, and expenses, properly 
incurred by him in or about an arbitration 
entered into between him and the company 
under the provisions of the Ijands Clauses Act 
regarding the value of the land, on the^ ground 
that under the act he is made the fiduciary 
agent for such purposes on behalf of the estates. 
Berholen (Earl), In re, 44 L. J., Oh. 3 ; L. E. 
10 Ch. 56 ; 31 L. T, 531 ; 23 W. IL 195. 
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Powers of Arbitrator over.] — An order by I There is no remedy by review of the decision 
coosoiif having been made in a suit brought by of a taxing-master who has disallowed an item 


luid esiionses, and the arbitrator having sent in 54), and SatMmel Charity AortJi. htafurcl- 
his CL'rtiticate of costs, and the company objecting .^hrre By., 
thereto and claiming to have such costs settled 

by the taxing-master ; — Held, that the certificate 8o0 ; [1895] 2 Cli, 812 ; 12 K. o46 ; /3 L. i. ,..34: ; 
%vas proper and must be enforced. Boweliffe v. 44 W. R. 19 C. A. 

I}fmi anil Snmnrxi'tjly.. Action for — Before Taxation.] — In an arbitra- 

An avliitrator having sue . J arbitrator awarded compensation, but 

obtain profess, oiml help. lb. said nothing as to costs :-Held, thlt the claimant 

Under Public Health Aot.]-An arbitra- was entitled to costs, and that the light to costs 

tion hold for iho .assessment of compensation in 

respects of lands taken compulsorily by a local and an action could be mamtamed toi the costs 
bold bv virtue of the pAei-s of the Public though the amount of such costs had not been 
Health Act. 1875. is not an arbitration under previously settled oi asceitaiued by taxation , 
that .act within ss. 179 and 180, but is regulated and consequently an order tor the taxation made 

bv the provisions of the Lands Clauses Act incoi- by the judge on giving his j^iidgmeiit for the 
f - .. , , xx-ncs fx vToliil ATr AT* T/fddsnjuivfn. v 


' ’ ■ ■ — H. L. (E.) 

Taxation, i— The H2 .<c ;13 Viet. c. 18, s. I, only Where an umpire appointed under 11 & 13 
aplilic.s tu arbitrations proceeding simply under ^'ict. c. 03, s. 125, awarded the amount of com- 
tlir Laml^ (dau.^rts Act. 1845. and not to arbitra- pensation and the costs of the reference should 
lions whicli embrace matters that could not be bo paid by the lorail board of health Held, 
the suliiect of arbitration under the Lands that the plaintiff was entitled to maintain .an 
Clauses Act. 18-1.",, except by agreement between notion for costs before taxation. JIoldmmHh v. 
Iho parties. Ihnlton v. Metropolitan Hoard of lli7#««, 4 B. A S. 1 ; 32 L. J., Q. B. 289 ; 10 Jur. 
ira4v, 39 L. .1.. (J. B. lfi.-> ; L] E. 5 Q. B. 333 ; (tt.S.) 171 ; 8 L. T. 434 ; 11 W. E. 733— Ex. Ch 

’^v'eoi'poration de.nandnl of ,a neighbouring , Before Conveyance. ]-Where taxed costs 

hmdowuer a statement of his interest in lamfi '4 atbitration become p.ayable to the owner, 
required lor the disposal of sewage under the ^tim within a reasonable 

Imnds Clauses Act. 181.-,. and in answer a claim and the execution ot a oonvepiice by him 


wan made i’oi* coinpeiisatiuu, and notice given to 
xittU.* hy arbit ratitm. Arbitrators and umpire 
Were iluiy appointed, but t>cfore award the par- 
ties agreed in writingthat the corporation should 
ha.vc inmiediatc possession of the lands required 


is not a condition precedent. Capell v. G. TF. 

52 L. J., Q. 13. 348 ; 11 Q. B. D. 345 ; 48 X... T. 505 ; 
31 W. R. 555— C. A. 


vnuiigTia^ No Award made.] ~ A bill by a company 

ha.\e minieihate possesMou ut the lands required ^g^ingt an individual claiming to be injuriously 
upon certu.u terms as to payment of mteres ; gs of the Lands Clauses Act 

he corporation was to p.ay all costs incidental to .lismissed, with liberty to the defendant to 
he agreemen , arbitration and convince of i costs, if he should establish his 

he land as b, gw, te isolicatur and client, and the to compensation. The parties proceeded 

■o'm ; b.? arbitration, but neither took up the award. 

>!■' I 'ti. i -,b- rb . f ,'i t b *’ Upon motion bv the defendant that the company 

till +1.,, . 1.,, 1 , L,: , . 1 A a; die award -Held, as to the first, that the deten- 

bives' ;,n't “of the a„i,iiea[ion of tlmt act and ' 


xi-Ai tiiu o , T a 1 f 1 " Upjon motiou bv tlic defendant that tlie compaiiy 

's "tVf 

V oiit f dr ^ nf itiai <Rxnt was\n‘emature^^^^ having hemi made ; 

(5 tV 7 Met. e*. 73. S.38. Womhwdl y, Barnsley 
(^e^v^^;A 2^33 .L. I>eav.3bl. 

I he nin>U'r h not hound, inider the Ijands Lien on Land.] — When land is taken by a 
i Act. iNop, s. 1, to tax the costs of an rail wjxy company under the Lands Clauses Act, 

arbitmtion imle.ss the claimant is entided to aiul tht3 price is\settle(l by aiLitration, the costs 
onN uiider the Lands Uanses Act, 18-L>. s. 34. of the arbitration anil award pavable to the 

f die piirehase-moiiey, and the vendors have no 

Lh L. .b.; 2i L. 1. I9h; 2n W . k. bOfi. Hen on the land for such costs. Ferrers v. 

■PAtriAw Af t \V] r - 4 - 4 - • • Btajfhrd and J'tfihveter By,, 41 T^. J., Oh. 302; 

— Eeyiew of. -W hen costs oL an inquiry l. h la Eq. 524 ; 2(> L. T.' (>52 ; 20 W. R. 478. 
iM-tore arbitral oi’s uiiiler tlie Lands Ulaiise.s Act, ^ ' 

1S45, -aiv laxcil ami settled as between the Effect of Special Act.]— The Lands Clauses 
parti.'s },y one laf da* taxing-masters of the Act, 1845, eontained speiaal provisions with 
Mipi.'rioi in.Hirt.s ot law under 32 aV; 33 \ ict. regard to elaiins for ijonipensatiori for lands 
,■ 18. S. 1. Ihi; curl lias no jurisdiction over affected bv I he w, ,rks of a r.ailwav, and directed 
the Inaslers taxation on a motion to review, that (excei.t in certain speeiiied eases) conipcn- 
.Samlharh fhanty I runlers ami .\iirtli Hkiffiml- satioii sliould he awarded witli costs. A special 
f,-"?' ^ O ^ Vjet- cevhi.) <lcclared that the 

.1 ij, X. 3. I ; 2b . it, i,2»l L. A. |.>rovisionK of the general act, were, ‘Wxcept 
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where expressly varied by the special act,” under s. 68. Beg. y, G. K Mv Jj JOB 
incorporated with it. The general act provided 4: 2 Q. B. D. 151 ; 35 L. T kol • 25 W ’ e’ 
the forms of proceedings in arbitrations— such 41. ’ 

as the appointment of arbitrators by the con- 
tending parties, and the appointment of an Date of ITotiee fixes Interest.]— The Holborii 
umpire by the arbitrators, and declared that A^alley Improvement Act, 1867, which empowers 
compensation might be recovered with costs, the corporation of Loudon to acquire certain 
The special act directed that arbitrations con- houses, &c., incorporates the London Improve- 
ducted under its provisions should be conducted ment Act, 1847, w^hich empowers the corpomtion 
by an arbitrator appointed by the Board of Trade, to take lands required after six months’- notice 
but contained no specific directions _ as to the to treat for their purchase, and in case of dispute 
award of costs. An aibitration of this sort took to ivssue their precept to impannel a jury to 
place under the special act. ^ The arbitrator assess the compensation ; and directs persons to 
awarded compensation, but said nothing as to give up possession after six months’ notice ; and 
costs '.—Held, that the claimant was entitled to also incorporates s. 121 of the Lands Glauses 
costs, for that the substitution of one form of Act, 1845, which directs that where the tenant’s 
proceeding in the arbitration diSerent from interest does not exceed a tenancy for a year, or 
that in the general statute, expressly varied the from year to year, the compensation shall be 
provisions of the general statute as to that matter, assessed by jukices. The corporation gave a 
but did not repeal the provision as to costs in tenant notice that they intended to take his 
the general statute, nor affect the general rule house ; that they were willing to treat in respect 
that the party succeeding in such an arbitration thereof ; and that he must quit in six months : 
should recover costs. /*/. — Held, that for the purpose of determining 

V. Sharpe^ oO L. J., Q. B. 14 ; 5 App. Gas. 425 ; whether his compensation was to be assessed by 
43 L. T. 130 ; 28 W. E. 617 ; 44 J. P. 716 — H, L. (E.) a jury or by justices, his interest at the time of 

giving the notice, and not at its expiration, was 
c. By Justices. considered, and therefore he was entitled 

to have his compensation assessed by a jury. 

Limitation of Time for Complaint.] — When a 'J)ison v. London Corpcrration, 41 L. J., C. P. 
person is required to give up any lands under d ; L. E. 7 G. P. 18 ; 25 L. T. 640 ; 20 A¥. E. 


Limitation of Time for Complaint.] — When a Tijson v. London Corporation, 41 L. J., C. P. 
person is required to give up any lands under d ; L. E. 7 G. P. 18 ; 25 L. T. 640 ; 20 A¥. E. 
the Lands Glauses Act, 1845, s. 121, and have 112. 
the amount of compensation settled by two 

justices, if the lands have not been injuriously Tenants from Year to Year.] — Where the occii- 
affected, it is not necessary that the complaint pier of land has no greater interest therein than 
shall be made to the justice within six months as a tenant for a year, or from year to year, and 
from the time of the notice under 11 & 12 ¥ict. such land has been entered upon or injuriously 
c. 43, ss. 1 and 11. B.eg. v. Ilannay, 44 L. J., affected by the promoters of an undertaking, he 
M. C. 27 ; 31 L. T. 702 ; 23 E. 164. can obtain compensation only by the determina- 

The determination by justices under s. 24 of tioii of two justices, and is not entitled to have 
the Lands Clauses Act, i845, of the compensa- his claim settled by arbitration under s. 68. 
tion to be paid by a railway company to a land- Beg. v. Manchester, Sheffield and Lincolnshire. 
owner for having in the construction of the if//., 4 El. &. Bl. 88 ; 1 Jur. (n.s.) 419; 2 W. E. 
railway injuriously affected his land, is not an 591. S. P., Knapp v. X. C. 4* J). Bg., 2 H. & C. 
order of the justices for the payment of money 212; 32 L. .J., Ex. 236; 9 Jur. (N.s.) 671; 8 
within s. 11 of 11 & 12 Yict. c. 43 (which limits L. T. 541 ; 11 W. E. 890. 

the time for making a corai'daint to six months By royal charter, persons were incorporated as 
from the time when the matter of such com- the governors of the possessions, revenues, goods, 
plaint arose), and therefore the justices have find chattels of a free grammar school. The 
jurisdictio3L under s. 24 of the Lands Clauses governors were to find a house, to be called the 
Act, 1845, to hear and determine the question of schoolhouse, in which the school should be fitly 
such disputed compensation, although the appli- kept. They had also power to elect and remove 
cation be made more than six months after the the master as often as, according to their discre- 
land has been so injuriously affected. Edmund- tion, they might see necessary and convenient. 
son, In re (17 Q.' B. 67). overruled. Beg. v. They appointed a schoolmaster, and put him into 
Edwards. 53 L. J., M. C. 149 ; 13 Q. B. D.’586 ; possession of the schoolhouse. The resolution by 
51 L. T. 586; 49 J, P. 117 — G. A. which he was appointed contained ter ins to which 

he subscribed his consent, aTid by which he was 
Interested Justices.] — The provision in the to keep the house in repair, to take certain articles 
s. 3 of the Eailways Clauses Act, 1845, that the at a valuation, and give them up at quitting, 
word "justice,” where used in 'the act, shall being paid for them at a valuation, and to give 
mean a justice who shall not be interested in three calendar months’ notice before relinquish- 
the matter requiring his cognisance, is inserted ing his appointment. Two-thirds of the governors, 
ex abundanti cautela. and is only declaratory of with the sanction of the bishop), w’-ere to have 
the common law, and' does not exclude the juris- the power of removing him, giving three months’ 
diction of a justice where the parties concerned notice ; but in either case the office was to be 
consent that he shall act. Wahefi(dd Local vacated only on the 21st June or 21st December : 

Bourd V. West Biding and Grimshg Bg.. 6 —Held, that the schoolmaster hail no greater 

P>. lV: S. 794 ; 35 L. J., M. C. 69 ; 14 A¥* E. 100 ; interest in the house than as tenant for a year, 

10 Cox, G. 0. 162. from year to year, and therefore, in seeking 

’ compensation, was confined to the remedy given 

Eesidue of Term less than a Year.] — Compen- by s. 121. Ih. 
sation for a residue of a term which will expire Corapensiition to a person having no greater 
within a year is to be determined, in case of interest than as tenant from year to year in 
difference, by two justices under the Lands })]'emises required under the Holboru _ ¥allcy 
' Glauses Act, 1845, s. *121, and not by arbitration \ Improvement Act (27 & 28 AHct c. Ixi.), can 
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only be assessed bv justices. jReg. y. London 
CWjwrafhm, L. R. 2 Q. B, 292 ; 16 L. T. 280. 

Talid Lease in Ec[tiity.]— -A written agree- 
ment void at law, but equivalent in equity to a 
lease, is an intc'rest greater than a yearly tenancy, 
within the Lands Glauses" Act ; and a tpiant 
haviiiG: and producing such an agreement is not 
lia])krt«» have the value of his interest assessed 
bv two justices. Swmtmmi v. MetrnpoUtan Mif., 
f Hem. M. d4:-5; 10 L. T. 156 ; 12 W. R. 304. 

S. Lot/ortt V. LM Loeh Co,. 34 L. J., Ch. 
165 ; It) Jur. (N.S.) 1245 ; 13 W, R. 217. 

ISfo Lands taken. j—tVhen no part of the 

lands of a tenant from year to year is taken, but 
his interest in the lands is injuriously affected by 
the railway works, he is entitled to claim com- 
pensatif)!!, and to have it determined under s. 68, 
beh>re a jury or arbitrators; and his case does 
not come witliin s. 121, which provides for the 
assessment of the compensation being made 
befoi'e justices only when some part of the lands 
is ref|iiii'cd by the company. Stonern mid Matro- 
potltan ICf., In re, 31 h, J., Q, B. 261 ; 8 Jur. 
(N.S.)617’; low. R. 717. 

A tenant for a year or from year to year is 
not entitled to have the amount of compensa- 
tion, in n.'spcct of Ids interest, determined under 
s. 321, where the etjmpany has merely given a 
notice to treat under s. 18, but has not required 
him to ufive up p(»ssession. Ilet/. v. Stone, 35 
L. J., .M': C. 208 ; L, R. 1 Q. B.'529 ; 14 L. T. 
552 ; 14 W. R. 791. 

Tenancy for less than a Year and more than 
a Year.j — A magistrate, in assessing compensa- 
tiem, imdcr s. 121 of the Lands Clauses Act, 
1815. for the taking and injuriously affecting 
lands held hy a tenant whoso interest in the 
land taken is not for more than a year, has no 
jurisdiction to ;iwar<l compensation in respect 
of adjoining lands ladd by the tenant for more 
than a year foi- injuriously affecting such lands 
for naao than a veur. Vhv/c// Bmth By. v. 
ynrfh, 64 L. d., .IL C. 17 ; [1894] 2 Q. B. 579 ; 

9 R. 751 ; 71 L. T. 533 ; 58 J. p, 832—0. A. 

If any part of a claim for compensation under 
the Lands Glans(?s Act, 1845. is in respect of an 
interest fi>i‘ more than a year, a magistrate 
cannot assess the compensation in respect of any 
parr of such claim utuler s. 121, but the whole 
com pc ti -at Ion must Ikj assessed by a jury or 
arbitrators under s. 68, ///. 

Costs— Local Act.] — Under a local improve- 
ment act uhieh incorporateil the Lands Clauses 
Act, pow(*r was given to the corptuvation to lay i 
sewers in lands, making full compensation for } 
any danuige. and where the method of recover- , 
ing cuinjauisation was not ]jrovided, two justices ' 
uiight hejir am! dettn’inine the stime Held, 
tluit ihniigh nothing was said about costs, full 
comjtcnsatiim necessarily included the costs of 
applying to Justices. JfuddvrnfieUl Cornomtion. 
V. SJuitr, 54 d. P. 724. 

Form.] — 'Ida* justices need not put their 
decision into writing, but mav give it verballv, 
Bey, V. Cunhe, 32 L. d., G. <17 ; 11 W. K. 
44L 

d. In Superior Court, 

lumdiction— Title— Amount. ] — The question 
to be tried under s. 41 of the Heguiation of 
Railways A<‘t, 1868, by a jiuige of a supeHor 


court with a jury, is the same as that tried 
before that act by the sheriff with a jury, and, 
consequently, the judge and jury have no juris- 
diction to determine the title of the compensa- 
tiGii, but can only determine the amount. Bast 
London By., In re, OUveSa Claim, '2i Q. B. I), 
507 ; 63 h. T. 147 ; 38 W. R. 312— C. A. 

Judge and Jury.] — Semble, that, not- 

'vvithstanding the Judicature Acts and Rules, a 
trial in the high court under s. 41 cannot be by 
a judge without a jury. Ih. 

Master.] — The jurisdiction conferretl by 

S.41 of the Regulation of Railways Act, 1868, upon 
a judge of any one of the superior courts of 
common law at Westminster to make an order 
for the trial of a question of compensation in 
one of the superior courts of common law is. 
transferred to the High Court of Justice by s. 16 
of the Judicature Act, 1873, and may be exer- 
cised by a Master under the powers of Order 
LIV. r."l2, of the Rules of the Supreme Court, 
1883. iJonidhorpe, In re, 66 L. J., Q. B. 399 p 
[1897] 1 Q. B. 671 ; 76 L. T. 371 ; 45 W. R. 386 
— C. A. 

Time for Appeal.] — In an issue stated under 
the Regulation of Railways Act, 1868, s. 41, to^ 
try a question of compensation, the time for 
appealing is not limited to twenty-one days by 
Ord. LVIII. IT. 9 and 15. Hew Biver Co. v. 
Midland By., 36 L. T. 539 ; 25 W. R. 502— 
C. A. 

First Trial by Sheriff set aside — Power t0‘ 
order Second Trial in High Court.] — A claim 
for compensation having been tried before a 
jury, under s. 39 of the Lands Clauses Act, 1845, 
the verdict was set aside by the court on tlie. 
grounds of treating, a champagne luncheon 
having been given by the plaintiff to the jury. 
The plaintiff then gave renewed notice of his- 
claim, under s. 6(), on 17th March, 1881; and 
on 4th April the defendaiits took out a summons,, 
returnable on 8th April, under s.41 of the Regu- 
lation of Railways Act, 1868, for an order that- 
the question of compensation should be tried in 
the high court. The defendants had duly 
issued their warrant to the sheriff before the 
original trial, but no fresh warrant was issued 
by them after the second notice, and the twenty- 
one days limited by s. 41 of the act of 1868 for 
its issue elapsed after the taking out of the 
sumraons, but before it was returnable : — Held, 
that a judge had no jurisdiction to make the 
order. Tanner v. Swindon By/., 45 L. T. 209. 

New Trial.]— The court lias no power to grant 
a new trial of an issue tlirected under s. 41 of 
the Reguhit.ion of Railways Act, 1868, to deter- 
mine the right to compensation for lands taken 
for the purposes of a raihvav. Birminqhain 
Land Co. v. L. 4* Al lU. By', 58 L. d., Q. IL 
587 ; 22 Q. B. D. 435 ; GO L.'T. 317 ; 37 W. R. 
285. 

When Action lies.] — A company %vas em- 
powered by statirtc to build a bridge over the 
Ouse. The act recited that the building of such 
bridge might diminish the tolls received at a 
neighlxmring bridge over the same river, belong- 
ing to another company ; it therefore enacteil,. 
that if in the first three years after the open- 
ing of the railway there shoiihl be an annual 
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decrease in the tolls of the last-mentioned bridge, r 
as compared with the tolls daring the three r 
preceding years the railway company should ] 

, forthwith pay the bridge company a sum equal j 
to ten years’ purchase of such annual decrease, i 
tahen upon an average of .the three years in 
which it occurred. The decrease took place, and 2 
the compensation was claimed: — Held, that an i 
action lay against the company for the amount, 1 
and that a mandamus to pay was not a more t 
effectual remedy, and ought not to be granted. ( 
Reg. V. Hull and Sellrij By.. 6 Q. B. 70 ; 3 
Railw. Gas, 705; 13 L, ’j., Q.’ B. 257; 8 Jur. 
491. A 

The owner of houses, which were liable to be < 
taken for making a railway under an act of par- 1 
liament, received notice from the promoters ( 
that they would be required for the railway, and i 
the company demanded the particulars of his i 
interest therein, and stated their willingness to t 
purchase. The particulars were furnished by the ] 
landowner, and the sum of 4,500Z. 'was claimed s 
as compensation for taking the property, and he • 
required payment thereof, or that a" warrant < 
should be issued by the company to summon a i 
jury to assess the amount. The company took : 
no further step in the matter : — Held, that the 
landowner could not maintain an action to re- 
cover the 4,500Z. Biirli'imhmo v. Birmlngliavt 1 
and Oxford Bmction i??/., 6 Bailw. Gas. '600; 

5 Ex. 475 ; 20 L. J., Ex. ^6. 

If, in the execution of works authorised by an ^ 
act of parliament damage is sustained, and the 
act provides a special mode in which compensa- 
tion for such damage may be recovered, no 
action will lie for it. But this only relates to 
works carefully and skilfully executed, and if 
there ifs a want of proper care and skill on the 
part of those executing the works, an action for 
the negligence to recover damages for the injury 
thereby sustained wdll lie. Clothier v. Welder^ 
12 C. B. (N.S.) 790 ; 31 L. J.. C. P. 316 ; 9 Jur. 
(N.s.) 231 ; 6 L. T. 461 ; 10 W. Pv. 624. 

— — Ple^ of Praud.] — In an action against 
a railway company f<jr the full compensation 
claimed because of a default by the company to 
summon a jury within twenty-one days, a plea 
that the claim was not a bond fide claim -within 
the statute, but in fraud of the company and 
without any reasonable cause, will not be allowed. 
Iloojwr V. Bristol Port By., 35 L. J., 0. P. 
299. 

— Special Tribunal IT on-existent.] — ^I'Vhere 
a special tribunal appointed by statute for ascer- 
taining the compensation to be given for damage 
sustained by the exercise of compulsory powers 
is no longer available, the compensation may be 
ascertained and enforced by action. Bentley v. 
Manchester^ Shefield' mid Ltncolnshrre By., 60 
L. J., Ch. 641 ; [1891] 3 Ch. 222 ; 65 L. T. 22. 

Court of Chancery.]— The lessee of premises’ 
which a railway company had given notice they 
%vere about to take for the purposes of the rail- 
w^ay, claimed a future right of renewal of the 
lease. The company, who disputed this right, 
entered into possession of the land under an 
agreement for the payment of compensation^ in 
respect of the lessee’s interest in the existing 
term, vuthont prejudice to her claim in respect 
of the future right. Upon a bill by the lessee to 
establish her right of renewal : — Held, that inas- 


much as the Lands Clauses Act contained no 
machinery for settling such a question, and the 
lessee had no remedy elsewhere, the court had 
jurisdiction. Bogy v. Midland By., 36 L. J., Ch. 
440 ; L. R. 4 Eq. 310 ; 16 L. T. 118. 

The court itself ascertained and fixed the 
amount of compensation, without referring the 
matter to another tribunal; compensation to 
bear interest at 41. per cent, from the time when 
the reversion fell into possession." Beaufort 
{Buhe) V. Patrick, 17 Beav. 60 ; 22 L. L.^Ch. 
489 ; 17 Jur. 682 ; 1 W. R. 280. 

A lessee of lands taken by a railway company, 
without notice to treat, filed a bill against tlie 
cornpaiiy for an injunction to restrain them from 
taking more land, and an assessment of damages, 
eight months after the company had entered 
upon his land. Pending the proceedings, the 
necessity for an injunction ceased, and the lessee 
did not apply for one : — ^^Held, that inasmuch as 
his right to an injunction and damages was clear 
at the time of filing his bill, he was entitled at 
the hearing to an inquiry as to damages, and a 
direction that the companj- should pay the sum 
assessed with costs. McBae y.Z. B. tfS. 0. if//., 
18 L. T. 226. 

A company gave notice to treat as to some 
building land, and a question -was made whether, 
on the construction of a private act of parlia- 
ment, the lessees had the right of perpetual 
renewal or not ; an arbitrator assessed the value 
of the interest, and the money w'as paid into 
court to the account of the lessors, lessees, and 
other parties. A corresi)ondence ensued, and a 
petition w’-as presented setting it out, and 
numerous parties W'ere served, wJio all appeared 
separately asking for investment in the names of 
the petitioners, and payment of the dividends to 
the receiver: — Held, that the correspondence 
amounted to an agreement that the petitioners 
must be considered as having the right of per- 
petual renewal, but otherwise the ^ court was 
bound to decide it on the act, a jury or an arbi- 
trator having no pow’er to decide anything but 
the value of the interest. Brandon v. Brandon, 
13W.R. 251. 

Held, also, that, supposing it was decided that 
the petitioners had not the interest, the court, 
by its owm machinery, -would determine the 
value, and direct payment of the rest (if there, 
was any surplus) to the parties \)aying it in. 1 Jr 

Injunction restraining defendants from raising 
a footwa 3 '- refused, but matter referred to cham- 
bers to ascertain amount of injury and what 
damages to be paid. Wedniorc v. Bridal Corpora- 
tion, 1 li.T. 4i)%. 


e. By Surveyors. 

In Case of Persons under Disability.] — See 
ante, col. 1304. 

On Entry under s. 85.]— ante, col, 1499. 


F. BEBTRAINIHG PROCEEDlKaS TO 
OBTAIK. 

Where Land not Injuriously affected.] — The 

court does not interfere by injunction to restrain 
parties Avho insist that their property has been 
injuriously affected within the meaning of s, 08 
of the Lands Clauses Act from prosecuting their 
claim under the act upon the mere ground that 
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ttio, act has not jirovided the means of detemin- 1 


whe her the same rnle applies to a case in which -first, tor narrowing a scree o uommmg cue 
there are several grounds of claim, some of which brewery ; secondly, for ^lOT 
have been satislieil. qinere. Mrfolli (Siitui) y- of the thoroughfare ; and thirdly, for obsti^ 
Tnimnf. !l Hare, 74r. ; 1(5 Jnr. 398. of the access o£^ light and air and contracted 

A canal act provided that in case the company ventilation. This last damage did not appear to 
and the coal-owner conld not agree a.s to the have been pressed, or discoveral, until the new 
iiinonnt of com pen sjit ion for the coal taken for market bnilclings had arisen to a coiisideraple 
Ihe inirposes of the canal, it should he settled hy height. The defendant gave one not ice embracing 
a iurv summoned by the commissioners, whose all the three heads to Foc^ed by arbitration, 
vei’dict was to be conclusive, and should not be according to ss. 25 & 68. t here had been a treaty 
removed bv certiorari or other process whatever for compensation for the two former lieads, but 
intu anv of the courts of record at Westminster it did not appear to have been completed and 
or aiiv‘ other court." xV bill was filed, praying carried out. There had been no treaty for corn- 


el ituted as to ])e likely to come to a just conclu - 1 Soifolli (^Buhi) v. Tennant^ 9 Hare, 74:o ; 16 Jur. 
sion : — Held, that the plaintiffs were not entitled 398. 

to an iniunctioti, if the defendant was entitled Although the compnlsury taking of land under 
to anv compensation, the amount of which had the provisions of railway acts may, to a certain 
Jict’ndey Canid (Xk y. 2'wihelL extent, and for certain purposes, place the 
7 lieu V. 19; 13 L. 3. . Oh. 134. company and the landowner in the relative 

The defendant claime<l a sum of money from a position of vendor and purchaser ; yet it does 
railway company, bv way of damages, for having not follow' that a court of equity w'ill decree the 
injuriimsly afhvteiriiis land by crossing the road specific performance of such sales. 
leading to it, and trailed upon the company either a case depending exclusively on a notice to take 
to pay tJu^ stun claimed or to summon a jury to lands given by a company, imd^er the provisions 
tile amount of compensation. The com- of the Lands Glauses Act, 1845, the court will 
ptiny alleged rliat the defendants land was not interfere to compel the company to adopt the 
in jiu'ioudy atfeeted, within the meaning of s. 68 subsequent proceenlings directed by the act for 
of t lie Lands Glauses xict, 1845, and tiled their giving compensation to the landowner, quiere. 
bill to re"! mill the tlefeudant from taking pro- Adanm v. London and Blcteliwall Jify., 2 Macn. 
ceedings to assess the clamage '. — Held, in con- & (L118; 2H. &;Tw.285; 6 Railw. Gas. 282 ; 19 
ibi'mity with a tleeision of Lord Truro, which L. J., Gli. 557 ; 14 Jiir. 619. 

was (»ppO'i‘tl to a decision of Lord Cottenham, In a case wiiere such a notice had been followed 


that an injunction could not be niaintained. by a claim to compensation on the part of the 
Staijovd.'ihtre Jl}f. v. Hall, 6 Raihv. Gas. laudowmer and a subsequent agreement between 
3s9 ; 20 \l J.. til. 397*; 15 Jur. 322. xVffimied, the parties, wiiich claim and agreement were, 
3 Macn. L. 353 ; 16 Jur. 93. how'ever, ultimately abandoned and repudiated 

on both sides, the court allowing a demurrer to 
Proceedings instituted without Authority.] a lull filed by the landowmer, refused to interfere 
— ii'ie l»>sce of a ferry served a not ice on a rail- to compel the company, wdio w^ere in possession 
wny c<nfipany on behalf of himself and Ids lessors cf the laud, to summon a jury : — Holding, that 
<iiiiming cumjjensariou for injury to the ferry, in this case the notice per se did not give the 
and requiring die dispute to }>e submitfctl' to court jurisdiction, and that the rights of the 
ai'bit ration under the X^ainls Glauses Act. The j)arties\vere to be regulated by the provisions of 
le-'oiN hiid not given authority to use their ss. 68 and 85 of the Lands Clauses Act 1845. Ih, 
nanie- : the act of the railway company provided 

b.r r'iim]ieasiTing the lessors of the ferry, but did Where Interest Uncertain.]— A raihvay com- 
liof ni'Uititin their kssoo ; and the notice claimed jiany, under the pow'ers of their act, gave notice 
om* lump sum without ilistinguishiug the intei'osts to the lessees of a factory and buildings that they 
<4 the le.'-sors and tile lessee. The raihvay com- required a part of their premises. The lessees 
](any brought an action fur an injunction to thereupon -gave a counter notice, requiring the 
rt‘-'traiu the ie.ssee from proceetliiig to arbitration company, under s. 92 of the Lands Clauses Act 
under the iiotiee : — Held, that a proceeding in to take the whole. The company took no further 
tin.* name of a persmi who had given no authority proceedings until tlie lease of {he premises had 
otiglit to 1 m* stayed, and tlmt an injunction ought expired. The lessees having remained in posses- 
iqFie granted, the unauthorised use of the name sion of the premises, the railway company, 
■of t he If.-sois ilistinguishing the ease from AhriZ? without serving any new notice on the defendants, 
London Jlaihcai/ v. 6-. A". Ab/. (11 <LR- H, 30) : — had the value of their interest in the wdiole of 
but held, on appeal, that though the court in the premises assessed, deposited the amount in 
which an action is Innught has jurisdiction to court, delivered a bond, and entered into posses- 
stay proccc<lings in it if it has been brought sion of a part of the premises under s. 85. The 
without authority, the court has no general juris- ilefendants, conceiving that the company had no 
tiiciion to resiraiii peivons from acting witliout right to proceed under s. 85, sent in a claim, and 
authority, and that an injunction could not be gave them notice to issue their wairrant to the 
granted to rt*strain a person from taking pro- sheriff, to summon a jury to assess compensation 
ceedings oiif ot court in tlie name of a ]iersnu under s, 68. The company thereupon filed their 
who had giv<*n no authority to use it, London bill to resti'iiiu such proceedings. Negotiations 
u/u/ V. 55 L. J,, Ch, 313; had been entered into by the reversioners with 

31 ( h. 1). J,>4 ; ,>4 Ij, T. 369 : 34 W. R, 20I---‘0. A. j the company and with the defendants, W'hich 
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rendered it dou'btful to . what interest in the 
premises the latter were entitled. On motion ro 
dissolye an injunction, granted ex parte 
Held, that the injunction to restrain proceedings 
by the defendants, under s. 68 he continued until 
the rights of the several parties had been ascer- 
tained. Ij, 8. TF. Jfy. V. Coward.^ 5 Hailw. Cas 
703 ; 1 H. & Tw. 877, n. 

An incorporated company were improving a 
harbour under the powers of an act, whereof the 
provisions of the Lands Clauses Act, 1845, were 
made part. In the course of the works a coffer- 
dam was made, which temporarily prevented 
ships from approaching so near the warehouses 
adjoining the harbour as they had been accus- 
tomed to do. A lessee of such a warehouse 
claimed compensation for the damage thus 
occasioned to him to the amount of (iol., or to 
have the same ascertained by arbitration. The 
court refused to grant an injunction restraining 
him from proceeding under the compensation 
clauses of 'the Lands Clauses Act. Sutton. 
Ilarhour Improvemeiit Co. v. IliteJmis, 1 De 
a. M. & G. 171 ; 21 L. L, Ch. 73 ; 16 Jur. 70. 

Where Taking not Authorised.] — A railway 
company, under the powers of their act, pur- 
chased a subsisting lease in lands, and they gave 
a notice to the plaintiff, the owner of the reversion 
in fee, for summoning a jury to assess the value 
of the fee-simple and inheritance thereof. The 
plaintiff filed his bill, insisting that the company 
were not authorised by their act to take more 
than a certain portion of the land, and praying 
an injunction to restrain them from proceeding 
to assess the value of the excess beyond that 
portion : — Held, that inasmuch as the contem- 
plated proceedings would, if the company were 
not authorised by their act to take the land in 
question, be a nullity, and inasmuch as the entry 
and possession of the plaintiffs or derivative 
lessees was lawful, and no case being made of 
any sudden grievous injury done to the inheiit- 
ance, the motion for the injunction must be 
refused with costs. Mouchet v. G. W, Ily., 1 
Eailw. Cas. 567. 

The court will restrain a company from pro- 
ceeding except with relation to what is included 
in their notice to the owners, and the jury from 
assessing the value of any other land than that 
for the purchase of which the owner has been 
required by the notice to treat ; the proceeding 
before the jury must be consistent with the 
precept and the precept wnth the notice. Stone 

Commerolal Ily., 4 Myl. & 0. 122 ; 1 Eailw. Cas. 
375 ; 3 Jur. 946. 

Abandonment of Ifotice,] — Ten days before the 
expiration of the time for compulsorily taking 
lands, a railw^ay company gave notice to the 
plaintiff of their intention to take his lands. 
They subsequently introduced a bill into parlia- 
ment authorising them to abandon the under- 1 
taking, but they did not further proceed with it, I 
and about sixteen months after the date of their ' 
notice, they served the plaintiff with a further 
notice of their intention to summon a jury to 
assess the value of his lands. He filed a bill to 
restrain the company from proceeding to act 
upon this notice, and a demurrer by the company 
was overruled. Iledqes v. Metropolitan By,. 28 
Beav. 109 ; 6 Jur. (is'.S.) 1275 ; 3 L. T. 643. 

A railway company in 1856 took possession of 
a meadow, a large part of which belonged to one 
owner and a small part to another, who did not 
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know the position or the exact extent of his land. 
The company, in 1859 took a conveyance of the 
large part, on which conveyance the extent of 
the small jiart was stated. The company did not 
pay for the small part, and the owner, in 1868, 
brought an ejectment against the companyy 
obtained judgment, and was put into possession. 
His possession was disturbed by the, companVy 
and he filed a bill to restrain them. The com- 
pany offered to pay the value of the land, as in 
18o6, and interest thereon, wdiich the landowner' 
refused. The company then produced a notice 
to treat, given in 1856, and gave notice of their 
intention .to proceed under that notice. The 
landowner filed a second bill to restrain them : — 
Held, that, under the circumstances, the com- 
pany were not entitled to proceed under the 
notice to treat. Stretton v. Great VCestevn and 
Brentford By., L. E. 5 Ch. 751 ; 23 L. T. 379 • 
18 W. E. 1078. 

Where Proceedings pending as to Access to 
Land.] — The metropolitan board of works, 
under the powers conferred on them by the 
Thames Embankment Act, 1862, cut off; from 
its river frontage a piece of land belonging to 
the defendant. The question of compensation 
was referred to an umpire, who made his award 
in the belief that the land had been made 
inaccessible to carriages by the embankment 
works. ^ By s. 62, the board of works was bound 
to provide means of access to the land. The 
defendant filed a bill to compel them to make 
the land accessible to carriages, and at the same 
time commenced an action for the whole amount 
awarded. The board of works filed a bill for 
an injunction against the action Held, that 
the action must be restrained until the hearing 
of the cause. Metropolitan Boa.rcl of Workii v. 
SaBshtry (3Iarquk'), 26 L. T. 390 *; 20 W. E. 
507. 


V. SXJPEBFLTJOXTS LANDS. 

1. What are, 1594. 

2. Bights of Vendors and Adjoining Owners, 1 601 . 

3. Sale and BisposiBoii, 1603. 

1. What are. 

Lands not required for Undertaking.]— The 

words “ which shall not be required,” in the 
heading prefixed to the Lands Clauses Act, 1845, 
s. 127, do not refer to the period when the lands 
are acquired ; and s. 127 prescribes a period (in 
the absence of any such provision in the special 
act) at which a survey is to be taken as to what 
lands are not then required for the purposes of 
the undertaking. G. W, By. v. May. 43 L J 
Q. B. 233 ; L. E. 7 H. L. 283 ; 31 L. T. 137 : 23 
W. E. 141. 

Semble, that lands adjacent to a railway 
station, occupied by granaries, coal-sheds and a 
public-house, let to tenants and used by them 
in connection with the traffic upon the railwaVy 
were “ used for the puqioses of the undertaking'” 
within the meaning of the Lands Clauses Act. 
Betts V. G. B. By,, infra. 

Semble, by Brain well, L.J., where the natural 
drainage of land, belonging to a railway com- 
pany and demised by them for agricultural 
purposes, flows into a reservoir used by them fcuv 
the supply of water to their engines, the land is 
not superfluous within the Lands Clauses Act, 
1845, s. 127. Hooper v. Bourne, infra, in C. A., 
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\V. lirought dll iiction for trespass again^^ a no iiotfoe to treat 

railvvav company iu placing part pavL" been given, must be deemed to have been 

bridge over their line upon his land. l^e„^ acoutel under the provisions of the special act, 

had licen originally ,*p®,,ainHffs S the Lauds ClLses Act, 184.5, within the 

C(im\iany as sapertiuous land to the pkmLfi s ™ ^ j j27 of the latter act ; and 

predecessor in title, l>y a nveyance dwmbing ^ica^, purchase no 

it as Ixranded hy the , t-orks are constructed upon the land, yet if at a 

retaining walU" built to prevent the side of the //(wi?e' v. gy’^^T. .594; 2G W. K. 295— 

cutting falling in. and was much thicker below .1 ^ J., Q. B. 370 ; .5 App. Gas. 1 ; 

the surface than above it. The pier complmn^ ?2 1/97 2S?W K 493 : 44 J. P. 327-H.L. (E.) 

S' Jfte iSn’ "IwMiS »« 1!^;";; “it “Srsi sS; w„ 1. ihe .«ghi».,. 

the plaintitT’s predecessor uiidei ' Per Lord O’Hagan :— An actual present mten- 

. iu the couveyance. H «« v A. iA ^ ‘-^®'228/-’ to employ the land for the purposes of the 
52 L. J., Ch. 198 ; 4t L. 1. .141 , .->1 vv. h. - „eod not have been formed withm the 

TTser or Intended User of land.]-men lands IH-^eribed Wme, in^orfer to prevent a forfeiture 

»c \\nv&\ by n, railway company ‘ ^ case of this kind the burden of proving a 

pulsory powers are, at *'1 nwes title to the land, as superfluous land, lies upon 

time pn-crihed by s. 127 ot the Lands Clauses « f ™ semble, that the fact that 

A<;t. 184.5. found '“yp K fhey were so wanted in 1868 raised a reasonable 

permanent nSuniption that in 1863 the want of them for 

superthious lands "i™'" * i iy 5„„ have railway purposes had been foreseen. Xi. 
section, though they may, witlim ™f p„r the Lord Chancellor (Earl Cairns) ;— If a 

iKsai used i or tcmpor.ai7 purposes B ’33 • railway ooinpanv purchases land and the minerals 

i/-r 'Vsi‘>a V^'VhT 2; 'w.R.'m. under its surface, and the surface is not at that 
i n. , H. k • f H;- w the deposit- time wanted for the purposes ot the railway, hut 

• ‘ nr lfa^ris^^ afterwards becomes so, and can be usecl without 

uiguiion tlicni e.nUi aiwl spoil tic m.^ re-iuiiw the support of the minerals, qusere, 

inr euttuig. wiiicli m f uwed and uikndc^^^^^ IShS there is any authority which requires 
reimmi ‘.tpebhig of such the company to sell the minerals apart fi'om the 

plU’pOSC. Iff- M % -1 d 8, 

Laud wl iicb is taken Not witlim Limits of Deviation. 1-Wlien lands 

, p. SilnSfbv omt’a^wldi a are incSd in the plans and boofa of reference 
T'l ^mbbM'xnectaticai of using it for such pur- scheduled to a company s act, and are pm chased 

of ten years after a notice from the company to treat they 
’ f li td for the completion of the are liable to vest in the owners ot adjoining lands 

V J in ^ superfluous lands, although they may not be 

r hinl ir . If a s Cl^ Act, 1845, s. 127. included within the limits of deviation delineated 

or on the conipany’s plans. IF. v. 

from Want of funds, the company cannot imme- supra. And see Horne y. Lifniington JRg/., infi< . 
1- , 1. . 1.. N- .. n.in nithnn.o-h it is 


iPatelv appiv it to such purposes, although it is , , 

in' the' mianwhile let oat tu yearly tenants, .and Time when Deteimned.j— It lauds aie not 
nm.li.d ro i,uri,oses for which it is iu its tlieii liable to vest ut tlie expiration of the tmie 
.•.‘. idiiiou s litatile. mtK V. 0. K. Ihj., 49 L. J., mentioned m s. 12i, they are entirely exempt 
kJ vr ■ 4-> L T I ■ 28 \V. 11. 50 ; 44 J. P. 282 from the provisions of the act applicable to the 
'l. '(E d AllirniiTigB Ex. D. 182— 0. A. sale or to the vesting of superfluous lands. 
Ill an ai'-tiim of cjimtmeut to recover lands (f. 11'. if;/, v. 3/ay, supra. 

JuriT wSerl undertaking Abandoned.]_The term « super- 
rea>.™ai)le person witli a knowledge of all the fluous lands,” m ss ly iind 128 of the Lands 
I’a.Ts aetmdlv e.xistiug at the end of the ten Clauses Act, preceded by the expression the 
vmrs i>rc!-criU‘<'! in s. i27. would then have been lands which shall not be required tor the pur- 
luMi'fled in fomiug to the conchishm that the poses thereof,” is sufticient to include the case ot 
iaiids svotdd required for the purpi*ses of the an imdertuking being abandoned. to/ v 
tWtHffif.v Ih ManeMer, HhefheUl ami Lineolukhtre My., 2 

Wlunv a railway (;ompauy is uiilhoriHed by its ])e (5. tS: A. 458 ; 27 li. J., Ch. 478 ; 4- Jur. (N.s.) 

Nptrial act. (with which the Lands Clauses Act, 507 ; f> W. K. . . n i 

|St5 and the Haiivvavs Clauses Act, 1845, are Sect. 127 of the Lands Clauses Act refers only 
ineorporsited) to .acquire laiiiis eompuisoriiy and to siiperfluoiis huids, and not to the case ot the 
aK> for extraonhnary purposes, land delineated railway being abandoned or given up. bnnt/i 
in the parliamentary plans, $ind described in the v. 38 L, J., Kx. 37 ; L. 11. 3Ex. 282. 
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Sect. 127 of the Lands Clauses Act, 1846, does 
not appl}" to the case of a derelict line of rail- 
way. JDicffy\^ Bstate, Inve, [1897] 1 Ir. E. 307. 

“Dispose of.”] — A railway company com- 
pulsorily purchased portions of A.’s land^forthe 
purpose of a branch railway, but suffered their 
powers to expire without making it. Before the 
pei’iod of ten years, within which they were 
bound to dispose of superfluous lands, expired, 
they promoted a bill for enabling them to make 
another branch railway, and proceeded to carry 
on works on the above portions of his land for 
the purposes of the proposed branch line : — Held, 
that A.’s right of repurchase had not arisen, for 
that the words “dispose of,” in s. 128 of the 
Lands Clauses Act, refer to a transfer of the 
land to some other person, not to its application 
to a, new purpose. Astley v. ManeUeder^ Sheffield 
mil Liniwlnshire liy., 2 De Ct. & J. 453 ; 27 L. J., 
Ch. 478 ; 4 Jiir. (N.k) 507 ; 6 W. R. 561. 

What Interests in Land,] — A company became 
amalgamated with others ; and the new com- 
pany, after the period of ten years had expired, 
obtained an extension act, which provided that 
the respective periods by the several acts 
relating to the company limited for the sale of 
their superfluous lands should be extended for 
five years from the passing of the act, and those 
several acts should be read and construed as if 
that period had been fixed Iw each of those acts 
for that purpose : — Held, that the obligation to 
resell the surplus land applied to reversions or 
rather partial interests in land acquired by the 
company as well as to property in which they 
had acquired the fee-simple. Moodif v. Corlett^ 
35 L. J., Q. B. 161 : L. R. 1 Q. B. 510 ; 14 W. R. 
737— Ex. Oh. 8, in Q. B., 5 B. & S. 859. 

Hines and Minerals.] — ^^^^hen lands which a 
railwa;y company is authorised by its special act 
to talte, have been conveyed to them, together 
with an express grant of the mines and minerals 
thereunder, although the surface may after- 
wards become superfluous by virtue of the Lands 
Clauses Act, s. 127, yet the mines and minerals 
do not vest in the adjoining owners. Hooper v. 
Bourne^ 49 L. J., Q. B. 370 ; 5 App. Gas. 1 ; 42 
L. T. 97 ; 28 W. R. 493 ; 44 J. P. 327— H. L. (E.) 

Accommodation Works.] — A railway company 
bought from the plaintiff a small piece of land, 
the whole of which, according to their original 
plan, would have been covered by the embank- 
ment of the railway. Being obliged to provide 
a communication between severed lands of 
another landowner, the company altered their 
levels so as to narrow the embankment and leave 
unoccupied a strip of the land purchased from 
the plaintiff. This strip they turned into a road 
for the use of the other landowner. The plaintiff 
thereupon, before the period named for the sale 
of superfluous lands arrived, filed a bill to enforce 
a right of pre-emption as to the strip : — Held, 
that the land was not superfluous land, for that 
the making accommodation works which the 
company was compellable to make was one of 
the purposes of their acts, and that the plaintiff, 
therefore, had no title to relief. Beauchamp 
iEiirl) V. O. W. By., 38 L. J., Ch. 162 ; L. R. 3 
Ch. 745 ; 19 L. T. 189 ; 16 W. R. 1155. 

Lands acquired by Voluntary Agreement.] — 

Lands taken compulsorily by the promoters of a 
railway, unless used or disposed of within the 


statutory period, are deemed superfluous lands, 
and as such vest in the adjoining owners. But 
this statutory rule has no application to lauds 
acquired by voluntary agi-eement for extra- 
ordinary purposes arising incidentally. City of 
Glasgow My. v. Caledonian By., L. R. 2 H L 
(Sc.) 160. 

When lands are included in the plans and 
books of reference scheduled to a company’s act, 
and are purchased after a notice from the com- 
pany to treat, they are liable to vest in the 
owners of adjoining lands as superfluous lands, 
although they may have been purchased at a 
price settled by private agreement and without 
arbitration. G. IF. By. v. May, infra. 

A _ railway company, by its special act, 
obtained in 1856, was authorised to construct a 
raihvay and a landing-place, and also to purchase 
from the owners thereof, upon terms to he 
mutually agreed upon, a bridge across a river, 
together with all rights, lands, tolls and works 
connected therewith. The repair of the bridge 
was essential for the safety of the railwa}!^. The 
owners of adjoining land brought ejectment in 
respect of some of the land connected with the 
bridge, and not included within the limits of 
deviation of the railway, on the ground that it 
was superfluous land, which had become vested 
in them under the Lands Clauses Act, 1845, 
s. 127 : — Held, that this section did not apply to 
land acquired, as this was, by purchase, nor to 
land obtained for this purpose ; and that, there- 
fore, the railway company did not forfeit its 
right to hold the lands sought to be recovered, 
although not used by the company for the rail- 
way. Horne v. Lymiington By., 81 L. T. 167. 

The right of pre-emption is confined to land 
acquired by a company under its parliamentary 
powers ; but if the usual notice to treat has been 
given in exercise of the powers, the right is not 
lost in consequence of the price being subse- 
quently settled by agreement instead of an award 
or an inquiry before a jury. Carington v. 
Wycom'be By., L. R. 3 Ch. 213 ; 18 L. T.' 96 : 16 
W.R. 494. 

How Separated from Land Required by Com- 
pany.]— “ Superfluous land” must he land sepa- 
rated by a vertical, not by a horizontal, boundary 
from land required for the purposes of the 
company. MciropoUtan Bistriet By.and Coslh, 
In re, 49 L. J., Ch. 277 ; 13 Ch. D. 6u7 ; 42 L. T. 
73 ; 28 W. R. 685 ; 44 J. P. 393— C. A. 

A railway company purchased land for the 
purpose of making an underground railway. They 
excavated the soil, constructed the line, and then 
built an arch over it, and replaced the surface 
over the arch: — Held, that the company were 
not authorised by s. 127 of the Lands Clauses 
Act, 1845, to sell the vacant space over the arch 
as “ superfluous land.” Ih. 

Where a station is erected on arches on land 
taken for the purposes of a private act, the part 
of the land under the arches is not “ superfluous 
land ” within s. 127 of the X^ands Clauses xVct. 
Mullimr V, Midland By., 48 L. J., Ch. 258 ; 11 
Ch. L. 611; 40 L. T. 121 ; 27 W. R. 330. 

Time for Sale Extended by Statute.]— When 
lauds had vested in the adjoining owners at the 
expiration of the time prescribed by s. 127, aii 
act of parliament, passed in the following year, 
extending the time for the sale of superfluous lands 
belonging to the company, was held not to apply 
to those lands, though they were at the passing of 
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2. Eights oi' Vbndoes and Adjoining 
OWNEBS. 


ACT — Superfluous Lands. 1602 

I ] 4 W. E. 737— Ex. Ch. S. C., in Q. B., 5 B. & S. 
859. 


“Owner” of Land from wMeli purcJiased 
Lands were Severed.] — The land purchased from 
the plaintiff was separated from the rest of his 
property by a high road: — Hpld, that he was 
nevertheless owner of the lands from which the 
purchased lands were originally severed, within 
the meaning of s, 128 of the Lands Clauses Act, 
1845. IIoM/s V. JlhUa'/id if//., 51 L. J., Cli. 320 ; 
20 Ch. i). 418 ; 46 L. T. 270 ; 30 W. E. 516. 


Adjoining Owner.] — A person may be an 
ndjoining owner to superfluous lands within 
s. 128 of the Lands Clauses Act, although he 
purchased such adjoining lands from the com- 
pany itself. And, it would not be sufficient if 
ihis lands only touched the superfluous lands at a 
point. L. S. JK Jly^ v. Blaohnare^ 39 L. J., 
Ch. 713: L. R. 4 H. L. 610; 23 L. T. 504; 19 
W. E. 305. 

All adjoining proprietors have equal rights of 
pre-emption, and if there is one only, an inquiry 
will be directed whether any adjoining owners 
are desirous of purchasing. II. 

The existence of a boundary wall between the 
superfluous and adjoining land does not deprive 
the adjoining owner of his right of pre-emption. 
IK 


When commonable lands have been inclosed 
under an award made pursuant to a local statute, 
passed subsequently to 41 Geo. 3, c. 109, and by 
the award the soil of the roads running between 
the allotments remains vested in the lord of the 
manor, if the land upon one side of a road 
becomes superfluous within the Lands Clauses 
Act, s. 127, it will vest in the lord of the .manor, 
for the right to the grass and herbage arising 
upon the road under 41 Geo. 3, c. 109, s. 11, is 
insufficient to render the proprietor of the close 
upon the other side of the road an adjoining 
owner. Iloaper v. Bourne, 47 L. J., Q. B. 157 : 
3 Q. B. D. 258 ; 37 L. T. 594 ; 26 W. E. 295- 
•C. A. /S’. C., in H. L., supra. 

Private land separated surplus lands of a rail- 
way from the lands of certain lessees who had a 
right of way over it, the ownership of the soil 
being in their reversioner : — Held, that they 
were nevertheless adjoining owners. Coventry v. 
L. B. 4' S, a -El/., 37 L. J., Ch. 90 ; L. E. 5 Eq. 
104; 17L. T. 368; 16W. E. 267._ 

Several persons were owners adjoining a piece 
■of surplus land all in one piece : — Held, that they 
were each entitled to a pre-emption over the 
whole before any part of it could be sold to a 
stranger. Ib, 


— — Mode of Apportionment.]^ — The Court of 
Queen's Bench having decided that the surplus 
land forfeited by the company must be appor- 
tioned among the adjoining owners according to 
a line drawn from the point where their boun- 
daries met to the nearest point of the land 
.actually used by the company : — Held, that this 
mode of apportionment was wrong, and that the 
land ought to be divided among the owners of 
the adjoining properties in proportion to the 
frontage of each ; that is, the length of the line 
of contact of each property, if the line was made 
.straight from the point of intersection of the 
boundaries on one side, to the point of intersec- 
tion of the boundaries on the other. Jloody v. 
Borbeit, 35 L. J., Q. B. 161 ; L, E. 1 Q. B. 510 : 

VOL. vni. 


Acceptance not ITecessary.] — If superfluous 
lands are not sold within the time prescribed by 
8 &; 9 Yict. c. 18, s. 127, they, at the expiration 
of that time, vest in the owners of the adjoining 
lands, and no act is necessary on the part of 
such owners indicating their acceptance of such 
lands, a. W, Bp. v. May, 4.3 L. J., Q. B. 233 ; 
L. E. 7 H. L. 283 ; 31 L. T. 137 ; 23 W. R. 141. 

Land offered for Sale before Ten Years.] — 

Although the right of pre-emption cannot be 
claimed in regard to superfluous land which 
remains in the possession of the company until 
the expiration of ten years from the time limited 
by its act for the completion of its works, yet, if 
the company at any earlier period offers the land 
for sale to a third party, the right arises at once. 
Carhigton v. Wymmhe Bp., L."E. 3 Ch. 213 ; IS 
L. T. 96; 16W. E. 494. 

The right of an adjoining owner to claim 
pre-emption of superfluous lands arises if within 
the ten years allowed by the act' the company 
attempts to sell such lands. L. A >S’. IF. Bp. v. 
Blaohnore, supra. 

Land applied to new Purpose before Ten 
Years.] — A railway company compulsorily pur- 
chased portions of A.;s land for the purpose of a 
branch railway, but suffered their powers to 
expire without making it. Before the period of 
ten years, within which they w^ere bound to 
dispose of superfluous lands, had expired, they 
promoted a "bill for enabling them to make 
another branch railway, and proceeded to carry 
on works on the above portions of A.’s land for 
the purposes of the proposed branch line : — 
Held, that A.’s right of repurchase, under s. 128 
of the Lands Clauses Act,' had not arisen, for that 
the words “ dispose of,” in that section, refer to 
a transfer of the land to some other person, not 
to its application to a new purpose. Adley v. 
MamheHter, Sheffield and Lincidmhire By.. 2 
Be G. & J. 453 ;‘27 L. J., Ch. 478 ; 4 Jur. (Nis.) 
567 ; 6 W. E. 561. 

■Whether Right is Personal only.]— The right 
of i)rc-emption of superfluous lands under the 
Lands Clauses Act, s. 128, is not confined to the 
proprietors from W'hom the comj/any purchased, 
but devolves to future proprietors of the lands 
from wiiich the purchased lands w’ere severed. 
Carluyttm v. Wycombe By., L. E. 2 Eq. 825 ; 15 
L. T. *49 ; 14 W. E. 1018. See /SI C., on appeal, 
supra. 

An act of paiiiament gave a company powur 
to buy lands for the purpose of its undertaking, 
and to resell any lands wiiich it might purchase 
but not make use of, and directed it before 
sp ilin g any land, to offer the same to the })ej*son 
or persons of W’hom it "was purchased, but it 
fixed no limit of time within wiiich the sale of 
surplus land wms to be made Held, that the 
right of pre-emption thus given was merely 
personal to an individual from whom laud was 
purchased, and was extinguished on hivS death. 
IB nhq ate Archway Co. v. Jealm, 40 L. J., Ch. 
408; L. E. 12 Eq. 9 ; 24 L. T. 567; 19 W. E. 
692. , 

Statute of Limitations.] — A railway company 
in 1838 bought part of a ftcltl under the pow’crs 
of their act, and erected a post and ivail fence on 

51 
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the boimdary. They then made a ditch within 
the fence, and threw up a bank, on which they 
planted a quickset hedge, at the distance of four 
feet six inches from the fence. As the hedge 
grew up, the fence was allowed to fall into decay, 
and about the year 1846 it was removed. From 
the year 1854 up to the commencement of this 
action in 1875, the strip of land between the 
quickset hedge and the site of the fence was 
occupied and cultivated with the remainder of 
the field, partly as an arable field and partly as 
garden ground, the railway company in no way 
interfering with it, except that their workmen 
went over it to trim the hedge Held, that 
(notwithstanding Sea7‘hy v. Tottenham My., L. E. 

.5 Eq. 409), the owner of the rest of the field 
had had such a possession of the strip in question 
as was sufficient to extinguish the title of the 
company under the Statute of Limitations. 
Korton v. L. JT. IF. My., 13 Ch. D. 268 ; 41 
L. T. 429 : 28 W. E. 173— C. A. 

3. SALE AND Disposition. 

Before Offer to adjoining Owner.] — A railway 
eoinpany having, by the act of parliament incor- 
porating them, a power to sell lands which 
they might not require for their purposes, “ pro- 
\dded always, that the said company, before they 
should dispose of any such lands, &c., should 
first offer to sell such lands, 6cc.. to the person 
or persons whoso premises should immediately 
join the lands, &c., proposed to be sold,” Ac., 
sohl by public auction certain premises to the 
defendant, without having previously made any 
offer to sell to the owner of the adjoining 
premises. Defendant took that objection to the 
title, and then the company made the offer to 
the adjoining owner, which was declined. The 
company filed their bill for specific performance : 
— Held, upon a case at law sent from the Court 
of Chancery, that, by the subsequent offer to the 
owner of the adjoining premises, the company 
ha,<i a power to sell and convey the premises in 
question to the tlefendant. London and Green- 
wleh My. v. Goodehlld, 3 Eailw. Cas. 507 ; 13 | 
L, J., Ch. 224 ; 8 Jiir. 45.5. I 

Held, upon the equity reserved, that the 
objection was one of conveyance and not of title, 
and that the company were not incapacitated 
from contracting to seU prior to the offer of 
])re-emption, but mily from conveying ; and that 
their neglect to make the offer prior to the con- 
tract was not such a misfeasance as to prevent 
them from enforcing the contract. Ih. 

- — Conditions as to Title.]— A contract for 
sale of superfluous land of a railway company 
which had been conveyed by the company to 
the vendor contained a stipulation that the 
{purchaser .should assume and admit that every- 
thing (if anything was necessaiy) was done by 
the company to enable them to sell the land as 
surplus land, and should not call for or require 
production of any evidence to that effect ; and a 
further stipulation that if the purchasers should 
tail to comply with the terms of the agreement 
the deposit should be forfeited to the vendor. 
The land was not situate in a town or used for 
building purposes. In the course of the investi- 
gation of the title the purcliaser discovered that 
tile prior owners had not Wfiivcd their right of 
prtseniption ; and as the vendor refused to 
1 ‘eniecly the defect, the purchaser brought an 
action claiming a return of the deposit and 


damages. The vendor then sold the land to one 
of the prior owners ; — Held, that the purchaser 
w’as bound by the stipulations to admit the title 
of the company to sell to the vendor ; and that 
as he had refused to abide by that stipulation he 
had broken the contract, and could not main-^ 
tain the action, or claim a return of his deposit, 
Ilamand Y. Bed, 48 L. J., Ch. 503 ; 12 Ch. D. 1 ; 
27 W. E. 742. 

Alienation of land under Arch.] — A railway 
company, having the usual powers under their 
special act to take and use land for the purpose 
of the railway and works, cannot, whether for 
valuable consideration or otherwise, alienate for 
any purpose except the purposes of the act any 
portion of its land, not being “ superfiuous land” 

; within s. 127 of the Lands Clauses Act, 1845, and 
not being land taken for extraordinary purposes 
within s. 45 of the Eailways Clauses Act, 1845, 
nor any easement over the same. MuUlner y.. 
MUlkmd My., 48 L. J., Ch. 258 ; 11 Cb, D. 611 ; 
40L. T.12i; 27W. E. 330. 

The B. railway company having, under their 
act, acquired land, constructed their . railway, 
and erected a station which was partly built on 
arches, sold to their contractors their superfluous 
land, and also purported to convey to them 
without consideration a right of way under one 
of the arches leading to part of the land so sold 
though not being a way of necessity thereto. 
The contractors sold the land and alleged right 
of way to the plaintiff. The M. railway com-, 
pany had, under the said act, entered into a, 
working agreement with the B. railway com- 
pany, whereby, after the line was opened, the M. 
railway company were “to manage, work and 
use ” the railway and works, and to develo}) the 
traffic. The M. railway company now required 
the arch in question as a closed yard for loading 
and unloading goods. In an action by the plaiii- 
I tiff to restrain the M. railway company from 
I interfering with his right of way : — Held, that 
the alienation of the right of way under the act 
was ultra vires ; that the M. railway company 
were entitled to use the land under the arch in 
the way proposed ; and that, their title being 
prior to that of the plaintiff, who must be taken 
to have notice of the company’s rights, his action 
could not be sustained. Ih, 

Power of Sale in Act.] — A railway company 
had the usual power of selling superfiuous lands. 
By a subsequent extension act, powers were 
given to the company of leasing and mortgaging, 
without limit as to time, such of these lands as 
were connected with the structure of the rail- 
way : — Held, that-the extension act did not take 
away the power of sale and substitute powers of 
leasing and mortgaging, but amplified the power 
off sale by removing some of the restrictions upon 
it. Tomlin v. Bndd, 43 L, J., Ch. 627 ; L, H. 18 
Eq. 368; 22 W.E. 529. 

Taking up Award, as to,] — Where ander the 
Lands Clauses Act, 1845, s. 130, a reference took 
place to ascertain the price of certain superfluous 
land of a railway company, and the arbitratoi’, 
who was appointed and proceeded under the 
earlier sections of the statute, made his award, 
which the company refused to take up ; the 
court, upon an application for a mandamus fa 
compel the company to take it up, refused the 
writ. Jones v. South Staffordshire My., 19 L. 
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Sale by one Company to another.]— *The M. 
railway company having, under their special act 
passed m 1872, acquired for the purposes of their 
undertaking certain lands forming part of a 
farm helonging to H., purported, acting in excess 
of their parliamentary powers, to sell and convev 
the glands to the S. railway company under a 
bona hde arrangement by which they were to be 
held and used for the purposes of the under- 
takings of both companies Held, that the 
conveyance from the M. company to the S. com- 
pany must be set aside as ultra vires. Jlohhs v 
Mimnd Ry., 51 L, J., Ch. 320 ; 20 Oh. D. 418 • 
46 L. T. 270 ; 30 W. E. 516. 


Covenant to Beoonvey— Validity.]— By a deed 
dated in August, 1865, which recited that the 
railway company were seised in fee-simple of 
certain land which was no longer required for 
the purposes of their railway, the company 
conveyed the land to G. in fee for lOOZ. and 
G. covenanted with the company that he, his 
heirs or assigns, would at any time thereafter 
whenever the land might be required for the 
railway or works of the company, and whenever 
thereunto requested by the company on a six 
calendar months’ notice, and upon receiving 
100^., reconvey the land to the company : — Held, 
that the covenant reserved to the company an 
interest in the land, and that the sale was ultra 
vires and void, for that under the Lands Clauses 
Act, 1815, s. 127, land sold by a company as 
superfinous land must be sold absolutely without 
reserving any interest to the company. L. 

S. Tr. Ry. V. 6romm,ol L. J., Ch. 530 ; 20 Ch. D. 
562 ; 46 L. T. 449 ; 30 W. E. 620— C. A. 

A. conveyed land to B., reserving the minerals, 
and covenanted that in case he, his heirs or 
assigns, should at any time sell the minerals 
under the adjoining land, he, his heirs or assigns, 
would offer to B., his heirs or assigns, the reserved 
minerals at the same price per acre : — Held, that 
the covenant was not obnoxious to the rules 
against perpetuities, and the offer must be made 
in writing. Birmingham Canal Co. v. Cart- 
tor igU,i^ L. J., Ch. 552; 11 Ch. D. 421; 40 
L. T. 784 ; 27 W. E. 597. 

A covenant by a purchaser of superfluous lands, 
sold under s. 127 of the Lands Clauses Act, 1845, 
to resell a strip of the land ten feet wide, at 4L 
a perch, to the railway company when required, 
does not invalidate the conveyance of the whole 
plot of land sold by the company. L. of S. IF. 
Ry. V. Gomm (20 Ch. D. 562) distinguished. 
Ray Y. Walher, 61 L. J., Q. B. 718 ; [1892] 2 | 
Q. B. 88. ! 

A railway company on the 12th of July, 1867, 
conveyed certain superfluous lands, the period 
for the sale of which under their special act 
expired on the 13th of July, 1867, and the convey- 
ance contained a covenant by the purchasers 
that they would pay the purchase- money on or 
before the 12th of July, 1869, with interest in 
the meantime ; and by an indenture of even 
date and made between the same parties, it was 
declared that until the wdiolc of the purchase- 
money and interest were paid the company 
should have a lien on the deed of conveyance and 
the lands therein comprised: — Held, upon a 
summons under the Yendor and Purchaser Act, 
1874, raising the question wdiether s. 127 of the 
Lands Clauses Act, 1845, had been satisfied, that, 
having regard to expressions in L. A ^5'. IF, Ry. 
V. Gomm (20 Ch.D.662), to the effect that when 
land is sold as superJiuous no interest in it can 


be retained by the company, the question was 
one of such doubt that it must be left open and 
not answered in a way which would force the 
title on a purchaser or prejudice the vendor’s 
title. Thackwray and Young, In re, 58 L. J.„ 
Ch. 72 ; 40 Ch. D. 34 ; 59 L. T. 815 ; 37 W. E. 
74. 

Eestrictive Covenant.]— A railway company 
selling its superfluous land is at liberty to impose 
such restrictive conditions upon the user and 
enjoyment of the land as may most conduce to 
their advantage as vendors, and there is nothing 
in the Lands Clauses Consolidation Act, 1845, to 
deprive them in this respect of the rights of 
ordinary vendors. Hiqqim and HUolmanis^ 
Contract, In re, 51 L. J., Ch. 772 ; 21 Ch. D. 95 ; 
30 \Y. E. 700; 46 J. P. 805. 

Eight to Support.] — Where a railway company 
has compulsorily purchased land with mines and 
minerals subjacent thereto, and subsequently 
sells a portion thereof as superfluous land, the 
purchaser from the railway company does not 
acquire the right of subjacent support for his 
surface, as against the owner of the mines and 
minerals, and therefore cannot maintain an 
action for damages against the mine owner for 
so working his mines as to cause injury to the 
surface and the buildings erected thereon. 
Poimtney v. Clayton. 52 "L. J., Q. B. 566 ; 11 
Q. B. D. 820 ; 49 L. T. 283 ; 31 W. E. 664 ; 47 
J. P. 788— C. A. 

Land previously subject to Statutory Prohi- 
bition against Building.]— An Inclosure Act,, 
passed in 1806, provided that no buildings should 
at any time thereafter be erected on a certain 
strip of land. In 1865 a railway company under 
their statutory powers acquired a portion of the 
strip of land for the purposes of their under- 
taking. A part of the land thus acquired became 
superfluous land, and the company in 1868 sold, 
and conveyed the superfluous part to a purchaser 
who demised it to the defendant. The defen- 
dant in 1885 commenced building on the land : 
— Held, that the land acquired by the company 
was freed from the prohibition of building only 
for the purposes of the company’s undertaking, 
and that, when part of it was sold as superfluous, 
land, the prohibition of building revived in 
respect of that part. An injunction to restrain 
the defendant from building on the land in con- 
travention of the provisions of the Inclosure Act 
was gi'anted at the suit of an owi,ier of adjoining 
land. Bird v. Eggleton, 54 L. J., Ch. 8*19 ; 29 
Ch. D. 1012 ; 53 L. T. 87 * 33 W. E. 774 ; 49 
J. P. 644. 

Sale of Surplus Lands with House thereon — 
Implied Obligation to Purchaser.] — A railway 
company sold a piece of their surplus land to the 
plaintiff together with a house, which they had 
allowed him to erect thereon, Tlie house was 
close to their line of railway, which there ran 
over a series of arches, through two of which 
there was some access of light to two of the 
lower windows of the ]>laiiitiff’s hriusc. The 
company retained in their own hands lauds ou 
the other side of the railway opposite the plain- 
tiff’s house ; and their conveyance to him con- 
tained a recital that all the laud ac<paircd by 
them other than that sold to the plaintiff would 
be required by them for the construct ion of their 
railway, and it contained no express grant of 

0 1 — 2 
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rio-ht, or covenant as to light. The defendant’s 
predecessor in title afterwards acquired from the 
company, under a conveyance subject to any 
right of light which the plaintiff might have, the 
fee of the lands opposite the plaintiff s house, and 
erected buildings thereon, and he also took a 
lease of the arches. The defendant subsequently 
acquired this property, and blocked up the 
openings of the two arches nearest the plaintiff s 
liouse with hoardings : — Held, that the company, 
on selling a portion of their surplus lands to the 
plaintiff, Imcl entered into an implied obligation 
not to do or permit anything on the land retained 
by them Which would interfere with the plain- 
tiff’s reasonable enjoyment of the land he pur- 
chased, except what was required for the con- 
struction of their railway : and that, the hoarding 
not being for that purpose, a mandatory injunc- 
tion ought to be granted, flyers v, Catttrum, 
59 L. J., Ch. 315 ; 43 Ch. D. 470 ; 62 L. T. 205 ; 
38 W. E. 488— C. A. 


railway, an order was made, without directing 
inquiries, for a sale of surplus land of the com- 
pany not required for the undertaking and not 
used for building purposes, which had been 
delivered in execution to the petitioner under an 
elegit, the registry of which was still in force. 
The company was ordered to execute a proper 
conveyance. Caine My., In re, L. R. 9 Eq. 658. 

Priority— Surplus Lauds— Debenture-holders.] 

— Sect. 23 of the Railway Companies Act, 1867, 
does not give to creditors of a railway company 
in respect of mortgages, bonds, or debenture- 
stock, any lien or charge which they did not 
possess before the act, so as to entitle them to 
payment in priority out of the proceeds of surplus 
lands of the company, which have been sold on 
the application of the judgment creditors of the 
company. Hull, Barnsley and West lildlnq 
My., In re, 58 L.'j., Ch. 205 ; 40 Ch. D. 119 ; 59 
KT. 877; 37 W. R. 145-C. A. 

J. M. 


Tenant of Railway Company— Estoppel.]— A 

railway company acquired land for the purpose 
of their railway, but, not wanting it, let it from 
vear to year to B. ; in consequence of their 
neglect to sell it, the Lands Clauses Act, s. 127, 
].)ccamc applicable ; the adjacent landowner did 
not interfere, and B. continued tenant till his 
tenancy was determined by notice to quit. Before 
this he had let it to the defendant, who refused 
to go out on the gi'ound that the company’s title 
had ceased Held, that whatever was the effect 
of die section, there was evidence of B. holding 
under a new tenancy from year to year, after 
such section became applicable, that he would 
therefoi-e have been estopped from disputing the 
oiunpanys title, and that therefore the defendant 
was also esto])ped. L. S} H. TF. My. v. West, 36 
L. J., (!. P.245 ; L. R, 2 0. P. 553. 

Creditor entitled to Order for Sale.] — An exist- 
ing railway company was authorised to make an 
extension ilne, by an act which enacted that the 
ea]>ital might be raised by an issue of new shares, 
to be ealled extension shares, and that the works 
anthorisei I bj^ it should, for financial purposes, 
form a separate undertaking, and that the capital 
and new .shares created under its powers should 
constitute a separate capital ; and that the profits 
of the extension line applicable to dividend should 
be wholly applied in payment of dividend on the 
extension shares ; and that the extension share- 
holders should not be entitled to dividends out of 
any other profits of the company, and that the 
company might raise by mortgage any additional 
sums not exceeding 28,000^. ; but not till all the 
extension capital had been subscribed for and half 
of it paid up ; and that the money raised by new 
shares or mortgage should be applied oiily for 
the [uirposes of the extension act. A contractor, 
to whom the company was indebted in respect of 
the eonstriiction of the original line, obtained 
jiulgnient against the company, extended certain 
surplus lands acquired under the powers of the 
extension net, and tlicn applied to the court for 
a side : — Held, that the creditor was entitled to 
an onlcj* fo]' sale; for tliat, whatever might be 
the j'igbts of the different classe.s of shareholders 
inter se, tlie lainls wore lands of the company, 
liable to be sohl for payment of any judgment 
<lebts of the eonipanv. Oyllvle, In re, dTh. d., 
< .ni. 330; L. K. 7 Ch. 174 ; 25 L. T, 860; 20 

; w.R.,226.''': 

Upon a petition of a judgment creditor of a 


LAND TAX. 

See REVENUE. 


LARCENY. 

See CRIMINAL LAW. 


LEASE. 

See LANDLORD AND TENANT. 

Of Settled Estates.]— Settled Land. 


LEAVE AND LICENCE. 

See LICENCE. 


LECTURER. 

See ECCLESIASTICAL LAW. 


LECTURES. 

See COPYEICHT. 


LEGACY. 

Powers of Executors with regard to.]— 

Executor and Administrator. 

Construction of, and other Hatters relating 
to.]— See Will. 
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LEGACY— LETTEES; 


Vested, Contingent and Vuture Interests.]— 

See Vested, &e., Interests. 

Duty.] — Bevenue. 

Interest on.]— Executor and Adminis- 
trator— Will, 


LEGAL ASSETS. 

See EXECUTOB AND ADMINISTEATOE. 


LEGITIMACY. 

See HUSBAND AND WIFE— INTEB- 
NATIONAL LAAV. 


LENGTH OF TIME. 

See WAIVER. 

As Statutory Bar.]— Limitations, Sta- 
tute OF. 


LETTERS PATENT. 

See patent. 


LETTERS. 

Property in— Between Solicitor and Client.] I 

— A solicitor is entitled to retain as Ins own 
property letters addressed to him by his client 
and copies in his letter-book of his own letters to 
the client, after the client has transferred the 
business to which such letters relate to other 
solicitors. Wlieateroft^ hi ee, 46 L. J., Ch. 669 ; 
6 Ch. D. 97 ; 26 W. E. 69. 

When the solicitor of a company writes a letter 
apparently on the behalf of the company, he has 
no such property in the letter as to entitle him 
to prevent its publication, although he swears 
that it was written in his private capacity. 
Hoivard v. Ouim^ 32 Beav. 462. 

OfEeceiver.] — The receiver of a letter is 

the owner of iL and may use it for all lawful 
})ur})Oses ; the only right wduch the writer of it 
lias ill reference to it is to restrain publication. 
rhipIihiKon V- Jjiirf/Jileij, 36 L. J., Ch. 504 ; L. E. 
2 Ch. 447 ; 15 W. E, .543. 

Tlie receiver of a letter has a sufficient property 
in the paper upon which it is written, to entitle 
him to maintain detinue for it against the sender, 
into whose hands it had come ns a bailee. Ollvee 
V. OVieer, 11 C. B, (N.S.) 139 ; 31 L. J., C. P. 4 ; 
8 Jiir. (NES.*) 512 *, 5 L. T. 287 ; 10 W. E. 18. 

The pro])Crty in and the right to retain letters 
remain in the pei’son to whom they arc sent ; but 
the sender has still that kind of interest, if not 
property, in the letters which enables him to 
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restrain their publication, unless it can be clearly 
shewn that such publication is necessary for the 
vindication of character. JLi/tfon, (JSarl) v. 
hevey^ TA Jj. J., Ch. 293 ; 52 L.'T. 121. 

The sending of a letter bearing the character 
of a literary composition does not give the person 
to wffiom it is transmitted the right to publish it 
for bis own benefit; otherwise, if published to 
vindicate his character from false imputations 
cast upon him bv the writer. Perceval {Lord') 
v. Pliip 2 )s: 2 Ves. & B. 19 ; 13 E. E. 1. 

The receiver of a letter has at most but a joint 
property with writer, and possession does not 
give him licence to publish it. Pime v. Curl, 2 
Atk.342. 

Addressed to Agent at Principal’s Office — 
j Compelling Agent to rescind Order to Post- 
j office.] — B. was employed to manage one of L.’s 
j branch offices for the sale of machines, and 
resided on the premises. He was dismissed by 
L., and on leaving gave the postmaster directions 
to forward to his private residence all letters 
addressed to him at L.’s hranch office. He 
admitted that among the lettei'S so forwurded to 
him wmre two wdiich related to L.’s business, and 
I that he did not hand them tp 1^., but returned 
I them to the senders. L. brought an action to 
restrain B. from giving notice to the })ost -office 
to forward to B.’s residence lettei'^ addressed to 
him at L.’s office, and also asking that he miLdit 
be ordered to withdraw" the notice already given 
to the post-office : — Held, that the defendant bad 
no right to give a notice to the post-office, the 
effect of wdiich wmuld be to hand over to him 
letters of w'hich it w’as probable that the greater 
part related only to L.’s business ; and that the 
case w^as one in wdiich a mandatory injunction 
compelling the defendant to withdraw'' his notice 
could properly be made, the plaintiff being put 
under an undertaking only to open the letters at 
certain specified times, with liberty for the defen- 
dant to be present at the opening. Herniwm, 
Loog V. Bean, 53 L. J., Ch. 1128 ; 26 Ch. D. 306 ; 
51 L. T. 442 ; 32 W. E. 994 ; 48 J. B. 708— G, A. 

Marked “Private,”] — ^^The <lefendant in an 
action cannot, by marking bis letters “private,” 
&c., impose upon the plaintiff, who had refused 
to hold any personal communication w"itli him, 
any condition as to the w^ay in wdiich they might 
be used. Kitcat v. Sharp. 52 L. J., Oh. 1 34 ; 48 
L. T. 64 ; 31 W. E. 227. 

Eeclaimiug after Posting.] — A banker at 
Lyons posted a letter containing bills of exchange 
to" I), in London, but before the depaidure of the 
mail he received a telegram from D., telling him 
to remit notliing. The banker accordingly sent 
to the post-office to reclaim his letter, which by 
the regulation of the French post -ofiiee he was 
entitled to do on complying wath certain for- 
malities. By mistake the formalities were not 
observed and the letter %vas forw'arded ie its. 
destination. In the meantime D. liad filed a 
; petition for liquidation : — ^Held, that the property 
in the bills did not pass to the trustee. Cole, Ah? 
paiie, here^e, hi 43 L. J., Bk. 19 ; L. ll. 9 
Ch. 27 ; 29 L. T, 598 ; 22 W. E. 39. 

Eestraining Publication.]— Injunction granted 
on application of the executor to restrain tlefen- 
dant from publishing letters the property of the 
testator, CruHard y, hifnhhi., I Ball & B. 207 ; 
12E, E. 18. 
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Injimctioii to restrain the executor of the per- 
son to whom they were written, from publishing 
priYate letters without leave of the executors of 
the persons who wrote them. Tlwnqmm v. 
Skmhopfi^ Ambl. 737. 

Letters written by the plaintiff to the defen- 
dant, having been returned by him, with a 
declaration, that he did not consider himself en- 
titled to retain them, the publication of copies 
talcen before the return, without the knowledge 
of the plaintiff, was restrained by injunction, 
though represented by the defendant as necessary 
for the vindication of his character. Gee v. 
PHtelianl, 2 Swan. 403 ; It) B‘. B. 87. 

IMo injunction to restrain the publication of 
tetters as painful to the feelings of the writer. 

The publication of tetters may be restrained, 
although not designed for profit. Ih, 

The acts of the party may supply reasons for 
not 3’estraining the publication of tetters. I h. 

The principle of the equitable jurisdiction to 
restrain the publication of tetters doubted, but 
semble, it is founded oii a right of property in 
the writer. Ib. 

The person receiving tetters may destroy them. 
Ib. 

In a suit to restrain the }>ublication of pri vate 
letters, the court granted an interlocutory in junc- 
tion, although the plaintiff did not fully prove 
his title to relief, on the ground that to refuse an 
injunction would be to determine the whole suit' 
on an iiiteiioeutory application. Aiidreie v. 
Raeburn, L, li. 1) Ch. o22 ; 31 L, T. 73 : 22 W. Id. 
r»64. And see eases ii\i\)Y 3 L. 

Eestraining Opening.]-— An injunction was 
gi’anted restiahiing defendants from opening 
tetters a<l<lresse<l to their predecessors in business, 
from wliom they had obtained exclusive licences 
to work pai'ticular patents assisried. Rcbiele v 
11 W. B. 7%. 

A., who had been for some years mamiuej’ of a 
eunnpany canying on busimis at 190,‘ Eegent 
Street , severed the conneetiou, and set up iirthe | 
same line of business at 208, Bcgeiit Street.! 
Letters, some of them on his own private affairs! i 
continued to be occasionally addressed to A.! i 
190, Begent Street, as to which tetters, forwarded ! 
IjT the ])Ost-off]ce to 190, the company claimed i 
the right of opening and deciding whether thev i 
were iutemled for .A. or for themselves. Upon I 
motion by A. to lestraiu the company from | 
receiving and otieiiiiig tetters addressed “ A., 190, 1 
Kegent Street," and bearing no external indica- 
tion uiat They were intemled for the comriany, 
and also to restrain the postmaster-general fi'om 
deinering letters so directed to anv other than 
A. s ]>resent address (203, Kegent Street.):— Held 
that ns against the iMistinaster-geiiGi'aL who had 
nemi imjiroperly brought before the court, the 
motion nuisfc be refused; but that the comijany 
must give an undertaking until the hearing not 
to open, except m A. s presence, letters addressed 

lioth-A* Stiect, imless, after due 

notice, A. should not attend at the company’s 

^ hour. 

V ^ tnetjard Asseeiafinn. 11 

A pin in tiff prayed an iniunction to restrain 

iVtt ! representing that the 

tatlu was canying on business in succession to 
- ^ tiuLhill averrecl 

Jii'-'^t’etuese^ntation, but one case i 
onh was made out m whidi the defendant liad i 


opened a letter addressed to the plaintiff, answered 
it in his owm name, and endeavoured to obtain 
tlie_ custo.m which that tetter offered to the 
plaintiff . Hold, that though this raised a grave 
suspicion against the defendant, it was not 
sufficient to entitle the plaintiff to an injunction. 
Udginfffon Y. Ildgkigton, 11 L. T. 299. And sec 
Hermann long v. Bean, supra. 

Bate.]— The date of a tetter is primti facie 
evidence that it wms written when dated. Anon 
2 Chit. 194. See Evidence. ’’ 

Written without Prejudice.]— Evidence. 

Effect on Contracts.]— Contract. 

Proof of Posting.]— E vidence. 

Cross-Examination on.] — See Ea-idence. 

Of Credit.]— /Stv Banker, 

Biscovery of.]— Discovery. 

Of Allotment of Shares.] — See Company. 

Patent.]— 'Patent. 


LEVARI FACIAS. 

Soe EXECUTION. 


LEVEL CROSSINGS. 

See RAILWAY. 


LIBEL. 

See DEFAMATION. 


LIBRARY. 


Adoption of the Act— Demand of Poll.]— At a 

meeting of the ratei).ayei's of the district of W 
duly convened by the defendants under s. 6 of 
the Tree Libraiies Act, 1850, a resolution in 
tavour ot the adoption of that act was caiTied. 
A poll was demanded on behalf of two rate- 
payers, but w\a,s not taken. A mandamus directed 
to the defendants having been applied for com- 
manding them to adopt and carry out the nrovi- 
sions of the act within the district Held, tliat 
the ^commoii-lavy right to have a poll taken 
existed, and had not been taken away by the 
■free Libraries Amendment Act. 1877, and that, 
as the poll had never been taken, the resolution 
ot the meeting was of no effect, and the act had 
iiot been propm-ly adopted. Beg. v. Wlmhledon 
! '>1 'I., Q. B. 219 ; 8 Q. B. D. 459 : 

K> L. I, 4v ; 30 W. B. 400 ; 4G J. P. 292—0 A 
U hero the question is juit to a meeting of ratc- 
payers held under the Public Libraries Act, 1855, 

rioti ^ n* adopted for the 

parish, a poll can be demanded as of right. Iteg. 
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V. St. Matthew., Bethnal (rrem, Faf?'?/, 32 L. T. 

-'^8. ; ■ . LICENCE. 

— Hequisitioii — Poll— Owners or Occupiers 1. Grwnt., IQli. 
entitled to Vote,]— Under the Public Libraries 2. Reiuicatkm and 1617. 

Amendment Act, 1877, the persons to vote are 3. MnMng Licence — Fish. 

the inhabitants who 'would have to pay the 4. To LCill and Sell Game — CrAME. 
assessment” Held, that in ca,ses where owners «. To carry Gun— See PiEVEKUE (Excise). 
were made ratable in place of occupiers, the 6. To me Patent — fe Patext. 
occupiers were nevertheless the inhabitants who 1. For Sale of Intoxicating Liyuor^ — See 
would have to pay, inasmuch as the rates paid by IXTOXICATIXG- LlQUOES. 

the owners are, for the purpose of the qualifica- 8. Between Landlord and Tenant — Land- 
tion to vote, made attributable to the occupiers LORD AND Tex ANT. 

by the joint effect of s. 147 of the Municipal 9. For Mude and Bancing — See Disorderly 
'Corporations Act, 1882, and ss. 7 and 19 of the House — Local Government — Meteo- 

Poor Plate Assessment and Collection Act, 1869 : — POLis. 

Therefore the mayor of the municipal borough 10, Marriage Licence — See Husband AND 

of Croydon having received a requisition from Wipe. 

ten ratepayers, under the provisions of the Public H- To Theatres — See Theatre. 

Libraries Act, 1S6(), calling upon him to ascertain 12. To tahe Minerals — jiSfe(5 MINES. 

the opinions of the ratepayers of the borough as 13. Of Ilaivliers and Pedlars — See MARKETS 

to the adoption of the Public Libraries Acts, AND P" airs. 

acted properly in issuing, under the provisions 14. Duty towards Licensees— -See 'SI EGcLiQE^CK 
of the Public Libraries Amendment Act, 1877, 


voting papers to the occupiers, and not to the 
owners, of premises in the borough. Att.-tren.x. 
a-oydon Curpunitioit, 58 L. J., Ch.r.27 ; 42Ch.D. . Parol-l-A beneficial licence to be exer- 

178 ; 61 L. T. 201 ; 37 W. E. 048 ; 53 J. P. 726. upon land may be gmnted^vithout deed, 

and wuthoiit vvritmg. Tagler y. \vaters, i Tiiuiit. 

Bate — ^Becovery of Arrears — Demand and Pay- 374 ; 18 R. Pv. 499. 
meat of less than proper amount — Mistake.] — i a i i v 

The provisions of the Public Libraries Act, 1855, — “ Drain,]-A verbal licence is 

haviAg been adopted by the parish of Wands: to confer an easement ot having a 

woiKarateof lb in the pouLl was duly made "} father to convey water, 

ami rlemnnrVrl of tUa T.oruiL =,„ri and such licence may be revoked, though it has 


1. Grant. 


and demanded of the London and South-Western 


Eailway Company, assessed upon the full rat- 4 ??'. 
able value of certain lands occupied by them in • 

the parish for railway imrposes. The railway Written. Contract connected with land — 
company thereupon claimed under s. 13 of that Breach.] — An action will lie for the breach of 
act to be assessed on only one-third of the rat- a written contract, by whicli A., for a vidiiable 
able value, on the ground that the property was consideration, agrees with B. that B. may dig and 
^‘land,” The vestry clerk omitted to observe carry away cinders from a cindertip, forming 
that only “lands used as arable, meadow, or part of A.’s land, though the contract, not being 
pasture ground, or as wmodlaiids or market- under seal, is incapable of granting oi.' passing 
gardens or nursery-grounds,” were exempted an easement. Smart v. Jones., ir> C. B. (N.s.) 
under this section from assessment at more than 717 ; 33 L. J., C. P. 154 ; 10 Jur. (N.s.) 678 ; 10 
one-third of their full ratable value, and allowed L. T. 271 ; 12 W. R. 430. 

the abatement ; he also entered in the rate- book .tn . ^ ^ ^ n i. t ^ i * 

the amount of rate assessed on the r'emaining take away G'ame.]~-A 

two-thirds of the company’s property as “irre- of a right to shoot oyer land and to take 

coverable.” The same abatement wai i^iven and 
a similar entry was made for three years. The ‘ 

new overseers of the parish, having discovered t- oh - ^ ’ 

the mistake that had been made, demanded the 4/ L. 1. .^lo ; 6U VV.lv 8()b ; -ii j. i. L. ii. 

arrears of rate on the two-thirds of the full To take away Goods.]— A., being on the eve of 
ratable value ; but these the company declined insolvency, made a bona fide verbal assignment 
to pay, and upon the hearing of the summons of all his goods to B. in trust for the payment 
taken out by the overseers the justices declined of his debts, and to hold the surplius for relations 
to issue a distress warrant for the amount:— who had advanced money to him. An order was 
Held, upon an application for a mandamus to o-iven bv B., with A.’s consent, for sending the 
the justices to issue their warrant, that the sums goods to* an auctioneer for sale from time to’tinie, 
unpaid on the two- thirds of the full ratable and several portions were accordhigly parted with 
value of the railway company’s property were and sold Held, that the successive deliveries 
recoverable as arrears, and that the overseers xvere made under a mere licence to sell tlic goods 
were entitled to obtain a distress warrant for the from time to time, and that the projicrty in the 
loss of these arrears under 17 Geo. 2, c. 38, ss. 7 whole did not pass to B. Normanscll v. Vreft^ 
and 11, notwithstanding that a mistake of law 17 L. J., Q. B. 297. 

had been made in the original demands and in ^ licence is not implied by law to n purchaser 
the entry in the rate-book. Beg. y. BUM mop ^ of goods (though sold under an execution or a. 


Bight to Shoot and take away Game.] — A 

grant of a right to shoot over land ami to take 


a similar entry was made for three years. The lami auu witiuu uip uiu 

new overseers of the parish, having discovered ok - ^ 

the mistake that had been made, demanded the 4/ L. 1. .^lo ; oU VV . iv 8()b ; j. i. ■:! 


had been made in the original demands and in ^ licence is not implied by law to ii purchaser 
the entry in the rate-book. Bsg.Y. IJUnlii mop ^ of goods (though sold under an execution or a. 
61 L. J., M. C. 45 ; [1892] 1 Q. B. 43 ; 66 L. T. distress), to enter upon the premises of the former 
187 ; 40 W. R. 272 ; 56 J. P. 246. owner and take them away, although they havii 

i:) Avn reiTtiamed there with bis assent. WiUiaiHs v. 

iiability to Income Tax.]-&« Eevenob. Eepaix.]_li. ii lease .,£ a 

Dharitahle Bequests,.]— -/SW,’ Charity, ncwly-comstructed grain warehouse there was a 


aSW? Revenue. 
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covenant by the lessor that he would during the 
term •* keep the main walls and main timbers of 
t h e wjirch ouse in good repair and condition.’ ’ The 
lessee entered under the lease and stored grain 
in it in a reasonable and proper way. After a 
short time a beam which supported one of the 
llot>rs broke, and ultimately the external walls 
sanic and bulged outwartls, and the lessor spent 
a large sum in repairing the premises. In an 
action by the lessor to recover from the lessee 
what he had thus expended : — Held, that the 
lessee had not been euilty^ of waste, Smier v. 
nnUm. 4:7 L. Ch. 267 ; 7 Ch. D. 815 ; 38 L.T. 
281 : 26 \r. E. 394. 

Held, also, that the covenant implied a licence 
by the tenant to the landlord to enter upon the 
premises for a reasonable time for the purpose 
r-f executing tlie necessary repairs. Ib. 

A la.udlord in the absence of an express power 
is nut ent itled to enter upon the demised premises 
to mpair. SUieker v. Manet jBuildmr/ Soaiety^ 
27 \V. H. 877. 

To Eject.] — A licence given by a tenant to 
his landlord to eject lum from the premises is 
void, ns otTending against 5 Eic, 2, st. 1, c. 8. 
ICdndtfe v. Jfatrbei\ 50 L. J.. Ch. 577 ; IS Ch. D. 
199 ; 4:> T. 168 ; 29 W. E. 913. 

To remove Pixtures.]— A plaiiitit’, a tenant 
(.)£ a house fur a term of years, being possessed of 
shelves. st(.>ves, ranges, ovens, boilers and other 
artich's of household use, his own property, hut 
annexed to the freehold, requested the landlord 
tn ]iurehase them at the expiration of the term, 
(r,‘ let them remain for purchase by the incoming 
tenant, but to be taken away by the plaintiff if the 
tojumt should refuse them. The landlord wrote 
an .‘inswej*, <leclining’ to purchase, but adding, 

1 have no ol.>jee‘tian to your leaving them on 
the premises ami making the best terms yon can 
with 1 lu.^ incoming tenant.” The articles remained 
miNovered fj’um tlie freehold till the entry of the 
new tenant, who (nme in under a demise from 
the same iandloi-d, but who declined to take 
them. The plaintiff (after the tenant had been 
nvu months in p<»ssession) demanded liberty to 
eijKH'.aml remove the ffxtnres, but the tenant 
refu'-ed permission ; and the plaintiff therenpoii 
bi'ought an action for the hindrance, and trover 
against the tenant : — Held, that if the landlord's 
leUer to the plaintiff amounted to a licence to 
taktiaway the articles, yet not being under seal 
ii ^vas no valid grant of such privilege as against 
a seov lemiut in pr>';^e^sit'»n, and not party to the 
licence. Ilntfea v. [[cndevmiL 17 Q. B. 574 • 21 
1,. 4.. B. 49 r 16 Jur. 84. ’ ! 

. I 

To lop Hedges. J—A imrol demise of land I 
rcserv'ed to the landloul *‘all the liedges, trees,' 
tlmrn i)ushes, fences, with Irjjj and top” Held, 
that such reservation operated as a licence to; 
ojiter the land for the purpose of cutting and I 
carrying away the trees, JJewttt v. lisltam^ 7 E.\. 

, 77 ; 21 L., J., Ex. 3o. 

By Will—Bight of Way.]— A.'s and B.’s lands 
adjoined (‘aeh »>f her, .A/s laiid being on the south : 
and B/s on the north, and about the middle of! 
the boundary was a gate into B.hs laiicl at the ! 
end of a lane oi- roa<l leading to this gate from ! 
the public street, and ]>assing through A.’s land. | 
On t}u‘ eastern side of B.'s land a<!joining the! 
highway, was a house in a latinous state, which j 
wa,^ onet.', in 18.3U, a dvveUing-house, aiui in the j 


centre of B.’s land, equidistant from the gate and 
the house, and surrounded by a gurderi, was a 
separate building, then used as a kitchen for the 
house. The remainder of B.’s land had been 
partly and at different times garden, orchard, 
grass, Ac. The owner of A/s and B.'s premises, 
who died in 1830, by his will devised to his 
nephew, B.’s predecessor, the kitchen and garden. 
The will then continued as follows : “ I "will and 
direct that my nephew, John HaiTison, shall 
have the privilege or right of a road for loading 
coals and dung, and other necessary things, 
through the gate to the kitchen and garden.” 
This right of a road, which was the lane or road 
above mentioned, was at that time the only 
approach to the kitchen and garden. Shortly 
afterwards the remainder of the premises now 
occupied by B. came by diiheritance into the 
possession of John Harrison, whereby he had 
other access to the highv-ay through the ruined 
dwelling-house, though the only approach for a 
horse and cart was through the way in dispute. 
B., who carried on the business of a coal higgler, 
used tlie kitchen as a stable for his horse, and 
made use of the way with his cart and horse : — 
Held, that this grant of a right of way was merely 
a personal privilege for the life of the grantee ; 
for that by the words of the devise merely a life 
estate in the easement passed, and it was mani- 
festly the intention of the testator that the right 
should not extend beyond the lifetime of the 
devisee. Pyni v. Ilarriwn, 33 L. T. 796 — C. A. 

Supply of Water.] — A. and B. were tenants 
: of adjoining premises under the same landlord. 

' A. had a well upon his premises, from which B.’& 
premises were su[)plied with water by means of 
a pipe. Both premises, with others, were put up 
for sale by auction, iii lots, one of the conditions 
being tliat each lot was subject to all rights of 
way and water and other easements (if any) 
subsisting thei’eon. A. and B. both jiui’chased 
the lots of whicli they had been tenants. Tire 
vendor insisted that A. had purchased subject tO' 
B.’s right of water. x\. filetl a bill for a specific 
performance of the contract, without any liability 
to such easement : — Held, that B, had no ease- 
ment or right of water, but merely a licence from 
liis landlord during his tenancy ; and that A. was 
entitled to the relief asked, ihmell v. Harford.. 
L. E. 2 Eq. .507; 15 L. T. 171. 

To place BatMng-MacMaes.] — Before bathing- 
machines came into use, certain pai‘ts of the 
shore of Hastings had been used from time 
immemorial for the [jiii’jtose of bathing. Subse- 
cpiently an act was })assed prohibiting persons 
from bathing from the shore, except from Viathiiig- 
machiiies, tlie owners of which were obliged to 
obtain a licence from the local board foi* permis- 
sion to ply for liiiu : — Held, that this licence did 
not confer a rigiit on the proprietors of bathing- 
macliines to place them on the shore without tlie 
permissimi of the owner of tlie shore. Hare y. 
Pkllciur, 15 C. B. (x.s/) GUO ; 33 L. J., C. B. 124 ; 
10 Jiir. (X.S.) 680 : 9 L. T. 766 : 12 ’W. E. 670. 

To take Ice from Canal,] — A canal company., 
in c«msidej-;U ion r>f tlie Iosco’s expenditure on 
certain iec-iioiises on tlnj banks of the e.iiKiL 
granted a lease 1 hereof, willi licence to take ice 
from a }>art of tlie canal Held, that the 
lieeiice was not exclusive, bul rliat it was a grant 
of sufiiciem ice to tMia})le (he lessee to fill the ic<‘- 
iiouscs : ami that, so long as the lessee was able 
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and willing to take this quantity of ice, the 
lessors could not derogate from their grant by 
subsequent licences which would interfere with 
it. Keu)by v. Ilarrimi, 3 De G. F. & J. 287 ; 30 
L. J., Oil. 863 ; 4 L. T. 424 ; 9 W. E. 849. 

To use Boats on Canal.] — The proprietors of a * 
canal by a deed granted to the plaintiff the sole 
and exclusive right of putting or using pleasure- 
boats for hire on the canal Held, that this did 
not confer such an interest in the plaintiff as to 
give him a right of action against another person 
for using pleasure-boats for hire on the canal. 
im V. 2 H. & C. 121 ; 32 L. J., Ex. 217 ; 

9 Our. (K.s.) 725 ; S L, T. 792 ; 11 W. E. 784. 

Action by Licensee.] — party claiming owner- 
ship in afield granted to the plaintiff' a parol 
licence to search therein for minerals. The 
plaintiff, acting under this licence, dug pits in 
the field, and threw up sand and gravel, mixed 
with ore, which the defendant took away, pro- 
fessing to act under the authority of a third 
party. Before the defendant took away the 
sand, gravel, and ore, the paity who gave the 
plaintiff the parol licence granted him a similar 
licence by deed : — Held, that the plaintiff was 
entitled to maintain an action for the gravel, 
sand, or ore, as against the defendant, who was 
a wrongdoer. JS'ortluvni v. Boioden, 11 Ex. 70 ; 
24 L. J., Ex. 237. 

Defence to Action of Trespass.] — Action for 
assault : plea, that the defendant was possessed 
of an office and premises ^vherein the plaintiff 
was trespassing, whereupon the defendant 
requested him to leave the office and premises, 
which the plaintiff refused to do, and thereupon 
the defendant' gently removed him . Eeplication , 
that M. had instituted liquidation proceedings 
under the Bankruptcy Act,, 1869, in the county 
court, and. had convened a general meeting C)f 
his creditors, to be holden at the office and 
premises in the plea mentioned, on the 3rd 
February, 1874, and the defendant was the soli- 
citor of M, in such proceedings, and in. and about 
suminoning the meeting, which was duh^ field at 
the said time and place ; and the plaintiff, then 
being the solicitor and duly appointed proxy of 
T., a creditor of M., attended the meeting as such, 
and the defendant was present at the meeting as 
solicitor and on behalf of M., and ofliciated 
thereat as the duly elected chairman ; and a proof 
made under the proceedings by T., and a writing 
under his hand duly appointing the plaintiff his 
proxy ill the i matter of the proceedings, were pro- 
duced to the defendant, then being such chairman, 
and afterwards and during the continuance of the 
meeting, and before its termination or adjourn- 
ment. and whilst the plaintiff was lawfully 
atteiuling the same as such proxy at the office 
and pi’cmises, the plaintiff refused to leave the 
same when so requested by the defendant, as he 
lawfully might for the cause aforesaid Held 
tliat the plaintiff was not a trespasser on the 
occasion. The defendant having given the 
])laintiff leave to be present at the meeting as 
proxy for a creditor, the latter had a right, 
coui>]cd with an interest, entitling him to be on 
tlie creditors premises. Tamjhan IIawpso7i, 
33 L. T. 15. 

2. Eevocatiox and Determination. 

Nature of Licence.] — A licence umlcr seal, if 
a mere licence, is as revocable as a licence by 


parol; and a licence by parol, coupled with a 
grant of a nature capable of being made by 
parol, is as irrevocable as a licence by deed. 
Wood -w Ledlntte}\ 13 M. & W. 838 ; 14 L. J., 
Ex. 161 ; 9 Jur. 187. 

But a licence by parol, coupled with a parol 
grant, or a pretended grant of something which 
can onlj^ be granted by deed, is a mere licence : 
it is not an incident to a valid grant, and is, 
therefore, revocable. IIk 

A., being possessed of a close of land, on which 
was erected a stand, ’which overlooked a race- 
course, authorised the issuing of tickets for 
admission to that .stand during the continuance 
of the races, one of which tickets was purchased 
b}’- B. for valuable consideration : — Held, that A. 
had a right, without assigning any reason, and 
without offering to return the value of the ticket, 
to order B. to quit the stand, and, on his refusal, to 
remove him by force. II), 

To warehouse Goods— Time given.] — ^A. 

allowed B. to stack timber upon a wharf adjoining 
the premises let to him by A., and the rent was 
paid partly in respect of this privilege : — -Held, 
that such licence might also be considered as 
continued by C., and that it could not be revoked 
without allowing B. reasonable time to remove 
the timber. Cornish v. Stuhhs, 39 L. J., 0. P. 202 ; 
L. E. 5 C. P. 334 ; 22 L. T. 21 ; 18 W. E. 547. 

Although a licence to place articles on the 
propert}^ of another may be revocable at any 
moment, the licensee is entitled to notice of the 
revocation, and to a reasonable time for the 
removal of the articles, Mellor v. Watliins^ 
L. E. 9 Q. B. 400 ; 23 \V. E. 55. 

Where a party, on the 28th October, sold a, rick 
of hay on his iaiid, with the condition that it 
might remain there, and be carried awa^" from 
time to time by the purchaser, up to Lady-day 
next: — Held, that this licence could not be 
revoked, ^^\md v. Manleii. 3 P. & D. 5 ; 11 
A. & E. 34 ; 9 L. J., Q. B. 27 ; 3 Jur. 1028. 

To use Trench.] — An agreemeiit to let a party 
have a trench for water, though given for a 
valuable consideration, if there is no conveymice, 
is a parol licence revocable at the will of the 
grantor. Font i/nan v. Fiuith^ 4 East, 107 ; 7 
E. E. 533. B. P., Cocker v. Coivper, 1 C. M. & E. 
418 ; 5 Tyr. 102. 

To make Skylight.] — But a parol licence to 
put a skylight over tlio defendant’s area (which 
impeded the light and air froui coining to the 
plaintiff’s dwelling-house through a windew), 
cannot be recalled at pleasure after it has been 
executed at the defendant’s expense ; at least not 
without tendering the expenses lie li id been put 
to; and therefore no action lies is ttn a }>]‘ivate 
nuisance arising from the existence of such sky- 
light. Winter \\ BrocliwelL 8 East, 308; 9 
E. E. 454. 

To erect Weir,] — A parol licence, after it is 
executed at the expense of the grantee, is not 
countemiandable by the grantor. Where, tliere- 
f ore, the plauiti IPs father gave the defendant 
leave, by parol, to lower the bank oi; a river aijd 
erect a weir, whereby a part of the water wiiii'li 
before flowed to the plaintiff's mill wasdivoUed : 
—Held, that his son could not maintain an action 
against the defendant for continuing the weir, 
although his father, a few years after llie licence 
was given, had required them to raise up the 
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bank and pull down the weir. Lhfqlm v. \ ' 
5 ^1. & ;p. 712 ; 7 682 ; 9 L. j! (o.S.) C. P. ' 

202 . 

Partition of Pew.] — Action for disturbing the , 
pr)^<t‘ssion of a, pew : plqa, an agreement by the 
plaintiff with the defendant and A., being 
churchwardens, that they should make a parti- 
tion and divide the pew into two unequal pews, 
and that the clmrchwardens should have licence j 
to place parishioners in the lesser of them ; and 
that the defendant and A. did, at their expense, 
so divide the })ew, and place parishioners in the 
pew: — Held, that the agreement not being by 
deed, the licence thereby granted wns revocable, 
thraigli acted upon at the expense of the defen- 
dant. V. Andrews, 15 Q. B. 284 ; 20 L. J., 

Q. B. 25 : 17) Jur. 149. ‘ ! 

IrrevocaMe.]— A licence to be exercised upon 
land for t wenty-one years, granted for a valuable 
con>idcra.tioii and acted upon, cannot be counter- 
manded. Walter v. Ilarrmn,, 4 M. k W. 538 ; j 

I H. A H. 105 ; 2 Jiir. 1019. See jireeedinrf ease, \ 

An aueiioncer who is employed to sell goods! 

nil the jU'cinises of the proprietor has not such an | 
imere-.r in the grmds as will make a licence to i 
enter tui the picmist's irrevocable. Tapi hi v. i 
Flare, >ee. in i\ B. 714 : 20 L. J., C. P. 137 ; 15 j 
Jut. 4o 2. i 

A parol agreement, b}’ which a [lerson is I 
authoi'iscd to enter on |»remises. cannot make the | 
liiHuax* tiMuiter irrevocable. J h. ! 

Method of Determination.] — The locking a i 
gate, tlirough whicli [larol leave has been given ' 
to pass, is nf itself a sufficient notice of revoca- j 
tion of the leave. Jli/de v. (jrahani, 1 H. A 0, 593 : ; 
32 k. .1,. F.x. 27 : 8 Jar. (x.s.5 1229 ; 7 L. T. 563 : 

II w. B. ii9. ; 

Tiie phiintiil; and thCMlefcndaiit having agreeti, i 

on a dispute existing Itetweeii thcan as to a riglit | 
of way. that the defemlant shonlii use the way, I 
ad interim, without prejudice, until it should be | 
determineil how the (iuestion shoiikl be settled : | 
—"Held, the plaintiff having locked the gate, ! 
Jind tile defendant brolcen the lock, that tlie j 
equitable position of the parties was nut such I 
as to bar an action of trcsi jass at common law. : 
IK 

AcGignment.]— A lieence is determined | 

by an assignimait r»f the subjeev-niatter inres})ect i 
»if which tlni ]>rivilege is to be enjo 3 ''ed. Ode- ] 
maa v, F>.sfer. 1 11, k X. .37 ; 4 W. ii.* 4S9. 

By a i(Nise nut inuler seal A. and B., trustees i 
• m behalf of themselves and the other proi»rietors | 
5 J a tla-aii’i'. ileinised it to C. for three years, ' 
reserving to tliemseh'es aiul the other pivprietors • 
Idee liliui'ty ui mhiLhsiun to the theatre. CJ., by i 
least* no! iimle,]’ seal, let the theatre to the plain- ; 
tiff foj- two niglu.s, subjeet to the terms on which | 
he held thtj thealrr* : — Held, tliat the licence was 
determinet.1, and that an action of trespass might 
h(.‘ m.aiutainetl by the plaintiff agahist the deten- 
<la.nr. a prtr[u-ietor, who entered the theatre 
tliiring; his leminey. Jh. i 

— - Completion of Work.] — Actiun fur! 
enh*!'ing the pluintiff’V cluse. ami cutting thnvu j 
tlje Mth's ttf a siuict* ur a guit there, ami widen - 1 
ing the same. ^ Pieti. justifying the trespass under 
a deed In which the phdn lift demised land to 
W. S. and <J. S, (under whom the defendant 
claimed) lur 999 years, and by wliieh power was 
given to them to cut a goit or a sluice tlrrougb 


the plaintiff’s close in a certain direction, and 
power from time to time during the term to 
repair and amend the goit or sluice, making 
reasonable satisfaction to the plaintiff for damage 
done to the grass of the plaintiff ; provided that 
for the term of two years from the commence- 
ment of the rent no trespass or damage should 
be charged or jiaid for. Ptepli cation, that before 
the exphation of two years from the commence- 
ment of the rent, and during the term, W. S. and 
Gr. S., in the exercise of the power, cut, made, and 
completed a goit or a sluice in such direction as 
in the deed mentioned, and through the close in 
the deed, being the goit or sluice in the declara- 
tion and ill the plea mentioned, wdiich goit or 
i sluice ivas of the wddth in the plea mentioned ; 

I and that' the goit or sluice so remained and con- 
tinued in that state and condition, was used and 
enjoyed until the defendant, under colour of the 
deal, and in iireteiided further exercise of the 
power, brolve and entered the close of the plain- 
tiff' Held, that the power given in the deed to 
i make a goit oi* a sluice, having been once 
I exercised, was exhausted, aud therefore the 
j replication ivas good. Fostoelt v. Sidehottom, 18 
i Q. B. 813 ; 16 Jur. 1013— Ex. Ch. 
i 

Kevocation— Breach — Action hy Licensee.] — 

I The right of a licensor to revoke a licence granted 
I by him may co-exist with the rigid of the licensee 
I to maintain an action against the licensor for 
I breach of contract conunitted by him in revoking 
: the licence. Wmid v. Ledhitter (14 L. J., Ex. 161 ; 
i 13 M. A W. 838) distiTiguished. Kerrison v. 
: Smith, 66 L. J., Q.' B. 7G2‘] [1897] 2 Q, B. 445 ; 
: 77L. T. 344. 
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A. GENERAL PRINCIPLES. 

1. Nature OP Eight. 

Nature of Eight.] — The rules with resjicct to 
lieu are Hu* same ineMiiiry as at law. 0,renham- 
V. UWlalle, 2 V. A .J. 493; 5 1). A R. 49 ; 3 
B. A C. 225. 

4 he question whetlier a ti’adesmaii has a lien 
on goods in his liaiuls fui' liis general balance, or 
only ior so much as relates tu the particular 
goods, isdeciiled on the same grounds at law and 
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in equity. To extend it, the party must shew an ' 
.agreement, or something from which to infer 
.an agreement.^ GlacUtone v. Birletj, 2 Mer. 404. 

' I he right of lieu is not the result of an express 
'(miitract ; it is given by implication of law. 
Charnhers y. Davidm/i, 4 Moore, ?. C, (N.s) 
158: 36 X.. J., p. c. 17; L. R. 1 P. C. 296; 
12 Our. (N.s.) 967 : 15 W. R. 34. 

I he right of lien arises either by implication 
•of law, or by express contract between the 
parties. Klrahmr v. Vemiif, 12 Moore, P. C. 
361 ; 5 Jur. (n.s.) 395 ; 7 W. R. 455. 

Voluntary Exertions.]^ — -A quantity of timber 
placed in a doclv on the bank of a navierable 
river, being accidentally loosened, was carried by 
the tide to a considerable distance, and left at 
low water ujioii a towing-path. A. linding it in 
that situation, voluntarily conveyed it to a })iace 
■of safety — beyond the reach of the tide at high- 
water Held, that A. had no lien on the timber 
for the trouble or expense to which he might 
have put himself in the carriage of it ; but was 
liable to an action of trover unless he delivered 
it up to the owner, on demand, though nothing 
was tendered him by the owner bv wav of coni- 
})ensation. NieJioUon v. Chapman, 2 H. Bl. 
254 ; 3 R. R. 374. 

Question of Contract — Parties,]— T. & Co., 

owners of flats or barges at Liver|)ool, were 
employed by H. A Co. to carry certain copper- 
■ore to L., an owner of crushing-mills at Birken- 
head, who, in consideration of being employed to 
crush the ore, agreed to indemnify PI. A Co. 
■against all risk in the transit. Whilst on its 
way to Birkenhead, the barge with the ore on 
board foundered in the river. T. & Co. there- 
upon gave notice of the loss to H. & Co., and 
requested to be employed to raise the cargo, to 
which a clerk in the employ of H. A Co. replied, 
“We have nothing to do with it: you had 
better see Mr. Jj. He has the management of 
it.” T. & Co. tlien went to L., who Kiid, “ Oh. 
I am all right, I am insured with M. ; ” and in 
.answer to a suggestion of T. A Co. as to the 
necessity for {irompt action, he added, “You had 
better prepare for getting it up ; but you must 
„go to M. for orders.” T. A Co. then went to M., 
who said, “ You had better go on with it, and do 
the best you can for us.” T. A Co. thereupon 
proceeded with the work, and, after incurring 
.great labour and expense, succeeded in recovering 
the ore. PI. A Co. afterwards tendered the sum 
agreed t ) be paid for the carriage of the ore to 
Birkenhead, and demanded it ; lout T. A Co. 
refused to part with it, claiming a lien upon it 
for the expenses incurred in raising it from the 
bott(mi of the river : — Held, that there was no 
•contract for the work done, as between T. A Co. 
and IP. A Co. in respect of which such claim of 
lien, could be sustained. CastelMin v. Thomji- 
mnu 13 C. B. (N.S.) 105 ; 32 L. J., C. B. 79 ; 7 
L. T. 424 ; 11 W. R. 147. 

A. put a phaeton into the jiossession of M. for 
.him to paint it, and paid M. beforehand for the 
painting. M. never jiainted it, but placed it on 
the ipreraises of B., where it stood three months : 
— Held, that B. had no lien on the }>liaeton for 
his charge for the standing of it, ujiless the jury 
was satisfied that M. had placed it there by the 
.authority of A. liuxion v. Baiufhnn^ 6 Car. A B. 
674. 

By an agreement between A. and B., A. agreed 
to exert himself to xirove that B. was entitled to 


certain property in India, for which A. was to 
have half the value 'of what might be .recovered. 
A. succeeded in recovering a certain amount, 
which was sent home to the correspondents in 
London of a firm in Calcutta, who acted for A. 
in the matter. Upon demurrer to a bill to 
declare A.'s right to half the amount under the 
agreement : — Held, that A. had no lien on the 
fund. Alexander v. Hammond^ 3 W. R. 145. 

Contract to spend Money on Land partially 
Performed.] — A man who enters into a contract 
to expend a certain sum of money on land, and 
after spending part of it declines to perform the 
contract, has no lien on the land for the money 
which he has expended. Wallis v. Smith, 21 
Ch. D. 243; 47 L. T. 389. S. C., in G. A., 52 
L. J., Gh. 145; 21 Ch. D. 243 ; 47 L. T. 389; 
31W.B. 214. 

A. agreed to grant a lease to B,, \vho was to 
enter at once and expend money on imxirove- 
ments, with a proviso that if he failed within 
three months to grant a valid lease he would 
I’epay to B. the amount of his outlay, and from 
and after such failure B. should be aV liberty to 
quit, and the agreement should cease except as 
to B.A right to payment. A. being unable to 
grant a lease for want of title : — Held, that B. 
had a lien on A.'s interest in the pi’eniises for his 
outlay. Middleton v. Map nay, 2 H. A M. 233 ; 
10 L. T. 408 ; 12 Mb R. 706. ' ‘ 

Club Preruises — Improvements.] — At a general 
meeting of tlie members of a club, a resolution 
was passed authorising the managing committee 
of the club to raise 1,000/. for the purpose of 
improving and adding to the buildings of the 
club-house, and providing the necessaiy fittings 
and furniture therefor ; the committee, being 
unable to raise the money by a mortgage of the 
club property, raised it on the guarantee of some 
individual members of the committee ; the 
mone}^ was expended for the pur})Ose.s aforesaid, 
and tile members of the club enjoyed the advan- 
tages of the improvements made and the furni- 
ture so bought. The individual members of the 
committee having had iiersonally to pay the 
amount so raised : — Held, that they had a lien 
or charge on the club premises so added to and 
improved, and on the furniture and all the other 
property of the club acquired or purchased by 
the money advanced by them, and the court 
decreed payment, or in default gave them liberty 
to ax)i)ly for a sale of such property. Minnitt 
V. Talbot {Zurd), 1 L. R., Ir. 143. 

Land— Money spent on Alterations and Re- 
pairs.] — The plaintiff was entitled to a rent- 
charge created by a deed of 1778. which cf)ii- 
tained a power on nniipaymeiit to eiirer iqxjii 
the xiremises charged, and receive the rents 
until satisfaction of all arrears of theumt-charge, 
“together with all such costs, cliarges, and ex- 
penses as should be hii<l mit and expeiuled by 
him, or occasioned by reaM)ii of the iiuiqjstymenr 
thereof.” In 1844," the rent-charge being in 
arrcfir, and the pro})erty so dilapidated as to be 
unproductive, the plaintiff enteretl into })OHsessicu 
aiul expemletl moncj’ in repairs : — Held, that be 
hail no lien on the laud for the moneys si) 
expended, whether the defendant, tlie owner of 
a subsequent' rent-charge, had notice of such 
repairs and had acquiesced in the making tlicreof 
or not, and that the remedy of the plaintiff, 
if any, was at law, and depeudod on the eon- 
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stnieticm <tt’ the deed of 1778. Hooper Coolie^ 
27) L. J.. Ch. 407 ; 2 Jtir. (N.s.) 527 — L.JJ. 

A father, an equitable owner of land, erected 
a ,i^]'anary thei-eon; he afterwards allowed his 
sons to use and occupy it. and they erected 
other building’s thereon, at a great expense : — 
Held, that the sons had a lien on the premises 
for tlieir outloy. Uiiittf Mutual Banlilwj 
eiafiou v. Juuff. 25 Beav. 72 ; 27 L. J., Ch. o85 ; 
4 Jur. (N.S.) 470 ; 6 W. R. 254. 

Real Estate— Bond Debt and Interest.]— In 
1806 a bond was executed by A. in favour of B., 
and by a contemporaneous settlement it was 
settled* b}” B., the obligee, upon certain trusts. 
By his will, dated in 1812, A,, the obligor, 
charged his real and personal estate with pay- 
ment of the bond debt. He shortly afterwards 
died. I’he plaintilf claimed, as assignee of the 
bond, a vali<I equitable lien on the obligor’s real 
estatt.? in respect of the bond debt and interest, 
I'lie dt.-fence was, that the obligor died possessed 
Of }iei’sonai estate amply sufficient to pay the 
bond debt and interest, and that the plaintiffs 
predecessors in title ought to have obtained pay- 
ment out of such personal estate, and that not 
having (lone so, they waived their right to have 
nicoiii’se to the real estate: — Held, that the 
plaintilf was entitled to a valid charge in equity 
for the amount of the bond and interest upon 
the real estate of the obligor. Justice v. Foohs, 
57 L. T. 868. 


them or their produce, whatever equitable interest 
he may have had. Iley iDood v. Waring^ 4 Camp. 
291. 

There can be no lien upon any property unless 
it is in the possession of the party who claims 
the lien. Shaw v. Heale, 6 H. L. Gas. 581 ; 27 
L. J., Gh. 444 ; 4 Jur. (K.S.) 695 ; 6 W. R. 
635. 

A bailee can have no lien on a chattel, where, 
by the essence of the contract, he has no right to 
the uninterrupted possession of it. Jachson v. 
Cummins, 5 M. & W. 342 ; 8 L. J., Ex. 265 ; 3 
Jur. 436. 

The general rule of the civil law is, that posses- 
sion of movables is not necessary to the validity 
of a lien, whether created by contract or act of 
law, and that such lien ■will attach upon movable 
property, even in the hands of a. bona fide pur- 
chaser, without notice. Tatham, v. Andree, 1 
Moore, P. G. (n.S.) 386; 2 K. R. 554; 9 Jur. 
(N.S.) 1019 ; 9 L. T. 2 ; 12 W. R. 22. 

Lien may exist after possession determined ; 
as after the*^ death of tenant for life, of a West 
India estate for supplies provided by him. Scott 
V. Neshitt, 14 Ves. 442 ; 9 R. R. 318. 

Debt partly barred by Statute.] — A person 
has a lien on goods for a debt, though Ins remedy 
for part of it is barred by the Statute of Limita- 
tions. S 2 )cars v. Ilartlg, 3 Esp. 81. See also 
Broonihead, Irt re, 5 D. & L. 52 ; 16 L. J., Q. B. 
355. 


— Payment of Rent by lessee— Salvage.] 

— A. being lessee of certain lands under a lease 
cmirainiiig the ordinary covenants by him as 
lessee for payment of rent, and a condition of 
re-entry in case of nonpayment, assigned his 
inturesr mider the lease to B., who covenanted 
with A, to pay the I’ent and to keep him indem- 
niiled against it. B. mortgaged the premises 
coinpi'i'^ed in the liiaseto G. by way of sub-demise. 
Arri-'ais of rent became due whicli the lessor j 
compel I(..'d A. to ])ay under the covenant in tlie | 
It-ase. In an action against B. and G., A. sought i 
for a. deciarati(»n that the sum so paid by him ; 
for rent was a salvage |)aYment, and was charged | 
on the ]'«r(‘mi>es in priority to C.’s mortgage : — 
Held. 1 1 lilt A. laid no interest in the premises 
authori>ing him to make a salvage paymciit, and 
that thcrefnre he liad'no lien on the premises for 
the I'cni so paid by him. (JLourildin v. Uiotier, 
13 L. Ik. Ir. 7:>. 

Sum paid to take Goods out of Pawn.] — A. ! 
dcilvei’dl to II. a ]tawnbri)ker’s (luplic'ate, for | 
1>, tt> rail!* -I .me goods (J A.'s out of pledge. B. i 
did so, 'out on .A. sending to B. for the goods, B. i 
said that he liadiit.r got t limn, and ref used to tell | 
who had : — Held, that, if after this trover was | 
biv.iight aeaitist B„ he eouid insist on a lien on i 
the gViod> for the money he had advanced to get i 
tliem out of plcrlge. Jones v. 7> Car. a" P. I 

560. . . I 

I 

Hot gained by Tort,] — A party cannot acquire I 
a lieu ]»y his wrongful act. Madden v. Kemnster, 

1 Lamp. 12. j 

Tliere fore, goods delivered to a person churning 

them wrongfully, wla* pays freight and otlier 
ehaigis, cannot be detained for those expenses 
;iga inst the right ful i »wuer, Lemji riere v. Pasleu, 

2 Term l{ep. 485. 

Whore no Possession, i— A jiarty caniirtt have 
a hen on gix.ds if Im never was in possession of i 


By whom given — Extent of.] — A. person can 
only give a lien on deeds as against himself, and 
to the extent of his own interest. Turner v. 
Letts, 2U Beav. 185 : 24 L. J., Gh. 638 ; 1 Jur. 
(N.S.) 1057 : 3 W. R. 352, 494. S. P., v. 

Anderton, 1 B. & Ad. 450 9 L. J. (O.S.) K. B. 48. 


Ho Right of Sale under.] — The lien at law 
upon a chattel for a poi’tioii of the price unpaid 
confers no right of sale upon the person having 
sueli lien, altliough the retention of the chaftel 
may be attended witli expense. Thames Iron- 
worhs Co. V. Patent Dcrrich Co., 1 Johns. & H. 
93: 29 L. J.. Cli. 714; 6 Jur. (J7.S,) 1013 ; 2 
L. T. 208 ; 8 W. R. 408. 

Right to Possession.] — A shipping agent 
liaviiig a lien on a bill of lading on goods which 
he had shi})ped, may, if the lien is not satisfied 
before the goods have reached their destination, 
have them brought home in order to retain his 
lien on them, and is not liable to any aetioii for 
so doing. Edwards v. Southgate, 10 W. R. 528. 

Set-off against.] — In tn^ver for certain iron- 
work, the defendant set up as a defence a lien 
on the ironwork, for work done to it at the 
plaintiff s request : — Held, that a claim of set-off 
to a larger ainoimtOn the part of the plaintiff 
was no answer to the lien, unless it had been, 
agreed between the parties that the one should 
be deducted fi'ora the other. Pinnoch v. Harri- 
son, 3 M. .y W. 532 : 1 H. A li. 114 ; 7 L. J., Ex. 
137. ■ . 

Custody of Goods.] — An innkeepei* retaining 
the gciods of his guests by virtue of such lieu is 
not bound to U’-:e greater care as to their custody 
than he uses as to his own goods of a simibir 
description. Observations on (hweli Simpson, 
(H) Ves. 275). Ant/iis\. McLaehlan. 52 L. J.. Gh. 
587 ; 23 Ch. 1). 330 ; 48 L. T. 863 ; 31 W. R. 641. 
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Where an eniplo 3 ^er ^lays a builder sums of 
iiionej^ during the progress of the work exceeding 
the value of the work actually done, and the 
builder becomes bankrupt before completion, 
the employer has no lien on the materials that 
are intended to be used in the work for the sums 
over-advanced. Tripp v. Af}‘mUaqe^ 4 M. & W. 
687 ; 1 H. & H. 442 ; 8 L. J., Ex. 1()7 ; 3 Jur. 249. 

2. Ag-reembnt foe. 

Must be Clear.] — To constitute a lien on any 
property, there must be a clear agreement for 
the specific appropriation of that propertjn 
Jones V. Starhey, 16 Jur. 510. 

Effect of.] — If a mercantile relation which 
might involve a lien is created by a written 
contract, and security given for the result of 
the dealings in that relation, the express stipula- 
tion and agreement of the parties for security" 
exclude lien, and limit their rights Iw the extent 
of the express contract that they have made. 
Cliamhers y. Davidson^ ^ Moore, P. C. (N.s.) 158 ; 
36 L. J., P. C. 17 ; L. E. 1 P. C. 296 ; 12 Jur. 
(N.S.) 967 ; 15 W. E. 34. 

Personal Licence.] — The plaintiff’s intestate 
bought a coach of the defendant, and gave him 
bills for the price, and agreed that the defendant 
do have and hold a claim upon the coach until 
the debt be duly paid.” One of the bills being 
dishonoured, and the testator dead, the defendant 
' obtained possession of the coach b}^ a trick : — 
Pleld, that the agreement operated as a mere 
personal licence from the testator to the defen- 
dant to obtain possession of the coach, and would 
have been a defence to an action brought by the 
testator, but was not available after the property 
had been transferred to the administrator. Iloioes 
V. Balk 7 B. & C. 481 ; 1 M. & Ey. 288 ; 6 L. J. 
(O.S.) K. B. 106 ; 31 E. E. 256. 

Licence to Seize.] — The plaintiff having a cow 
at grass in the defendant’s field, and being 
indebted for the agistment, agreed witli him that 
the cow should be a security, that he would not 
remove her till the defendant was paid, and that, 
if he did, the defendant might take her wherever 
she might be, and keep hei* till he was |)aid. The 
plaintiff removed the cow, not having paid the 
<lebt, and the defendant seized her in the high 
road. In trespass for the taking : — Held, that 
the agreement might be set up as a defence undp* 
a plea that the cow was not the plaintiff’s. 
Jilehards v. Symons, 8 Q. B. 90 ; 15 L. J., Q. B. 
35 ; 10 Jur. 6. 

Nature of Possession.]— Where A. pledges a 
chattel with B., and pursuant to an agreement 
made between them at the time, A. has the pos- 
session of it for a limited period, for the use of 
B. ; and at the end of such period it is returned 
to its ordinary place of custody, B. does not for- 
feit his lien, the possession of A. being, in such 
case, the possession of B. Beeves v. Capper, h 
Bing. (jCsT.C.) 136 ; 6 Scott, 877 ; 1 Arn. 427 ; 2 
Jur. 1067. 

Nature of Security. ]““A. being possessed of an 
old vessel, sent her to B.’s ymrd to be repaired. 
B. agreed to find timber for the repairs, and 
materials were accordingly supplied by B. and 
other persons to the amount of 200^. The vessel 
was repaired in B.’s jmrd with these materials, 


but no work was done upon her either by B. or 
the other creditors. On the vessel being advertised 
for sale B. and the other persons insisted that 
she should not be removed until they were paid- 
A.’s agent assented, and said the^" should be paid 
out of the purchase-mone^", and signed an autho- 
rity to the auctioneer to that effect. The sale 
then proceeded, and the vessel was knocked down 
to C. for 300Z. Immediately after the sale, B. 
and the other creditors applied to C. for pay- 
ment, and he promised that he would, the 
following Thursda}^ bring the purchase- money 
for the auctioneer to pay the creditors with. C. 
did not do so : — Held, that the agreement for 
payment of the repairs out of the purchase-money, 
of which C. was cognisant, and to which he had 
assented, precluded him from maintaining trovei* 
until such payment was made. Karris v. WU- 
liams, 1 C. & M. 842 ; 2 L. J., Ex. 257. 

In December, 1861, a bankrupt contracted 
with W. to build a barge for him, to be paid for 
in bricks ; the barge to be completed on the 5th 
of June, 1862. The bankrupt hired a vmrd for a 
certain number of months for the purpose of per- 
forming the contract, which period expired before 
the completion, of the work. In June it was 
agreed by the bankrupt in writing that tlie barge 
should be held as a security b^^ W. for advances 
made b}" him ; and in July tlie bankruptc.y took 
place. The advances made by W. having exceeded 
the amount of work done and material supplied 
b\' the bankru[)t : — Held, that W. had a lien 
upon and was entitleii to the custody of the barge, 
unless the assignees chose to complete the 
contract. Watts, E,v parte, Att irate r. In re, 1 
N. E. 170 ; 32 L. J., Bk. 35 ; 9 Jur. (N.S.) 238 ; 

7 L. T. 58.5— L.C. 

B. & Co. agreed to build a ship for A. To 
enable tliem to proceed with the woik, and 
before the agreement was signed, C. advanced 
money on the understanding that he should have 
an assignment of the agreemenr, and a lien upon 
the ship. Tlie agreement was cancelled. B. 
&; Co. then agreed to sell the vessel, which was 
in an unfinished state, to C. Four days pre- 
viously they had sto[)ped payment, and shortly 
afterwards were made bankruj)ts ; — Held, that 
C. was entitled to a lien upon the shi[>. Sirainston 
V. Clay, 32 L. J.. Ch. 503 ; 8 L. T. 563 ; inV. R. 
811— L.JJ. 

To detinue for title-deeds, the defendant 
pleaded that K. was sciscfl of the messuages to 
which they related, and devised them to D. foi- 
life, who agreed with the defendant to sell him 
all her interest therein ; that before this agree- 
ment the deeds were in the custody of the defen- 
dant as D.’s agent, ami that u[>on rhe making 
of the agreement E. left them in the }>ossession 
of the defendant, that he might hold them till 
the agreement was performed : — Held, that this 
statement did not shew, with sufficient certaint}', 
any contract whereby the defendant accpni’cd a 
lien on the deeds. Bnhertsnn v. Sit airier, 13 
M. & W. 609 ; 2 D. & L. 687 ; 14 L. J., Ex. 120. 

Appropriation of Cargo.] — A. opened an 
account with a bank, it being agreed that he 
should be allowed to overdraw to a certiiin 
amount, but that for further overdrafts ]>e 3 'ond 
that amount he should find security. ,.V. ovei*- 
drew beyond the specified araunut without 
depositing any security* The bank pressetl for 
payment "of the whole, or at least a [portion of the 
balance. A., in repl.y, wrote to the manager to 
state, that the arrival of the ship Tagus,” which 
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was daily expected, would put him in ample funds 
tt) adjust the account, and inclosed a policy on 
the tray^o of the Tagus ’’ for 5,000/., indorsed 
payable to the manager of the bank : — Held, 
that this was not such a specific appropriation 
<‘)f the cargo of the Tagus ” as would give the 
bank a lien ii}>un it in preference to other creditors 
of A. V. Starkey, 16 Jur. TdO. 

To constitute a lien on any property, there 
must he a clear agTeenient for the specific appro- 
priation of that property. Ik, 

Mortgage of Public-house— Balance due to 
Brewer.] — By agreement between A., a publican, 
and B.. a Imnver.it was stipulated that A. should 
deposit the lease of his house with B. as security 
for an advance of 150/.. for which A. had given 
B. a promissory note, payable on demand, and B. 
engaged not to call upon A, to pay the 150/. for 
two years, rm camdition that the interest thereon 
shoiihl he <1 I'd y paid half-j'early ; that the rent 
shonhl be paid" agreeably to the covenants of the 
lease, and that A. should take of B. all the beer 
craisumed on the premises, and pay for it every 
twenty-eight <lays. The agreement then pro- 
videtl, that in ease of failure on, the part of A. 
to perform any or either of the conditions after 
fourteen days’ notice, B. should he at liberty 
itnmediately to ])ut the note in force, and if not 
})aid with interest, to sell the lease, and that the 
ex]»cnses attending .such sale, together with the 
])rincipal and interest due on the note, should be 
deducted frmu the amount realised by such sale, 
as tilso any acjcmint that might he then due and 
owing for beer : — Held, that the power of sale 
not. haring been exercised, on payment or tender 
of the principal and interest due on the note, 
A, (or Ins assignee) was entitled to maintain 
♦ letiiiiie for the lease ; and that B. could not set 
up a lien on if for the balance due on the beer 
account. Chilton v. (hrriw/ton, 15 C. B. 95 ; 8 
C. L. a. 18!s : 2-1 L. J., O.P.'lO ; IJiir. (N.S.) 89 ; 
B W. B. 17. 

B. General Liens. 

How Bstahlished.]— A right of general lien 
can only he established either by contract 
express or necessarily implied, or by custom ; and 
such a custom in a pfirtieular trade is not estab- 
lislanl by mere evidence of the jtopular opinion 
of the members of that trade that a right of 
.Luaieral lien wiis or ought to be a privilege of 
their trade, Spotteo. In re, Provineial Pank, 
IV parte, Ir. B. 11 E.p 412. ' 

The* law does not favour general liens, and a 
general lien can only be claimed as arising from 
ileaiings in a particular tiwle or line of business, 
such as wharfingers, factors and bankers, in 
which tlie existence of a general lien has been 
j IK I i<n'ally aekaowledgcd, or in other trades where 
there is express evidence of custom. Pook v. 
Currim'n, 2 De 0. F. & J, 484 ; 80 L. J., Ch. 89 ; 
7 Jur. (N..S.) 81 ; 8 L. T. 424 ; 9 W. K. 209. 
8. P., Leuehharf v. Cooper^ 8 Bing. (N.C.) 99 : 3 
Scott, 521; 6 L. J., 0. P. 181. 

Excluded by Terms of Special Contract.]— 
Fonugu corres|ion(lents of a London firm rlirected 
the firm to purchase for them Mexican bonds 
to a speeifitd anu>unt, at a specified price, and 
to hold the bonds at flie disposal of the corre- 
sjjomh'uts. The fKmd<}ii firm made and norifitd 
th(‘ purchase, and wrote to the correspondents 
that (hey would, until further orders, retain the 
IhuhIs for safe custo<ly Held, that the letters 


constituted a special contract sufficient to 
exclude a general lien on the part of the 
London firmj' if they would otherwise have been 
entitled to any. Ih, 

A colliery company agreed with the defen- 
dants for the carriage of their goods over 
defendants’ line. The defendants were “to have 
the right at any time to detain any goods or 
waggons in their possession by way of lien to 
secure the general balance owing to them. ” An 
engine of "the colliery company having been 
sent to the defendants for repair, the defendants 
claimed to hold it, whilst in their establishment 
undergoing repairs, as a security, not only for 
the cost of such repaii-s and the charge for 
haulage, but also for a general balance due to 
them for the carriage of coals, &:c, :~Held, 
that the terms of the above condition between 
the defendants and the colliery company, which 
was intended merely to enlarge the rights of 
the defendants as carriers, and to give them as 
such a right of lien beyond what they would have 
at conmion law, applied only to coals and such- 
like “goods,” to he carried in the ordinary way, 
and not to the engine in cpiestion, which was 
delivered to the defendants, not under any con- 
tract to carry, hut under an agreement to repair, 
to which tlie charge for haulage was incidental ; 
and, therefore, that the right of general lien 
claimed by the defendants did not attach. Kin- 
mar V. Midland Py.., 19 L. T. 887. 

Wharfinger and Shipping Agent.] — S., a wool- 
stapler at Hnddersfield, was in the habit of 
making p)urchases of wool, wliich he directed to 
he consigned to the defendant, a wharfinger and 
shl|)ping agent at Hull, who forwarded them to 
him at Huddersfield by carrier. In July, 1841, 
8. purchased certain wool in Scotland, which 
was paid for by E., his agent there, and by him 
forwarded to the defendant at Hull. Part of this 
wool, consisting of ten bags, arrived at Hull on 
the 27th of September, and a portion of it was, 
at ten o’clock on that morning, taken possession 
of by the defendant, the remainder being taken 
possession of by him between ten o’clock and 
four. E. received from S., in repayment of the 
advances made by him for the purchase of the 
wool in question, acceptances of S., which were 
running at the time of S.’s bankruptcy, and 
were afterwards dishonoured. On the 21st of 
September E. received a letter from S., in which 
he informed him of his insolvency, and directed 
him to get the wool and to do the best he 
could to save himself. Accordingly, on some day 
between, the 26th of September" and the 1st of 
October, E. gave directions to the defendant to 
seize the wool. The remaining portion of the 
wool arrived at Hull on the 8rd of October, and 
was delivered into the defendant’s warehouse on 
the 6th, 7th, and 8th of that month. An. act of 
hankruf)tcy was committed by S. on the 22nd of 
September. The defendant, who claimed to 
retain the wool in satisfaction of a general 
balance, had been in the habit of sending'to the 
bankrupt by the carrier, together with the goods, 
printed delivery orders which stated that all 
goods were considered as general lien, subject 
not ordy to freight, hut also to the balance of 
any former account due from the owners or con- 
signors. These orders had been seen more than 
once in the bankrupt’s hands, and, on one 
occasion, the weights therein stated had been 
altered by him : — Held, in trover by the assignees 
of S. to recover the value of the thirty -six bags 
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of wool, first, that E. had no right to the goods, 
in respect of which the defendant could retain 
them. Bowman v. Maloolni, 11 M. & W. 833 : 

12 L. J., Ex. 897. 

Held, secondly, that the defendant had not 
established any right in general lien, by virtue 
of which he could retain any part of the goods. 
Ih, 

Carriers — After Winding-up of Company.] — 

When a company has been wound up under the 
Companies Act, 1862, and the business is duly 
carried on by the official liquidator, a creditor 
who has continued his dealings with the company 
cannot exercise a general lien on its goods for 
the whole amount due to him by virtue of an 
agreement made between him and the company 
previously to the winding-up. WilUliird Iron Co. 

V. G. IF. By., 40 L. J., Q. B, 308 ; L. E. 6 Q. B. 
776 ; 23 L. T. 666 ; 19 W.E.935— Ex. Oh. 

A company was wound up, and the business 
carried on by the official liquidator. Previously 
to the winding-up, the company had made an 
agreement with a railway company for the car- 
riage of goods on a credit account, upon the 
terms that goods belonging to or sent by them 
should be subject to a general lien in favour of 
the railway company, to take eSect, at their 
option, at any time after failure of any sum due 
on the credit account, or in case of bankruptcy, 
insolvency, or stoppage of payment : — Held, that 
the railway company could not enforce this lien 
upon goods which they had received after the 
winding-up, to be carried on account of the new 
business. Ih, 

In 1876 an agreement w^as entered into between 
the L. Coal Company and the G. W. Eailway 
Company, by wffiich the charges for coal con- 
signed by the coal company were carried to a 
“ ledger account,” one condition of which was. 
that the goods and waggons belonging to or sent 
by the person having a ledger account should be 
subject to a general lien in favour of the railway 
company for all moneys due to them, &c., from 
such person on any account, such lien to take 
effect immediately after the failure of payment . 
on demand of any sums appearing to be due on 
the ledger account ; “ in case of bankruptcy, j 
insolvency, or stoppage of payment, such lien to 
take effect immediately for any sum appearing 
due in the books of the company,” with a right 
to sell such goods and waggons, and out of the 
proceeds to return the sums due. The coal 
company became insolvent, and on the 16th 
December, 1885, a petition was presented for 
winding-up ; on the 20th January, 1886, a 
provisional liquidator wuis appointed, and in 
February, 1886, an order to wind up was 
made. When the petition was presented the 
coal company was indebted to the railwny com- 
pany in respect of charges for freight. Of the 
fifteen waggons in use by the coal company, and 
employed in carrying coal over the railway com- 
pany’s line, nine had been received by the rail- 
way company prior to presentation of the wind- 
ing-up petition, and had been detained by them 
ever since ; four in the possession of the railway 
company when the petition was presented had 
travelled up and down the line since, but returned 
into the possession of the railway company 
before the date of the winding-up order ; two 
did not come into the possession of the railway 
company until between the presentation of the 
petition and the winding-up order. The liquidator 
claimed delivery up by the railway company of the 


fifteen waggons whicli tlie company claimed to 
retain in satisfaction of the general lien under 
the agreement Held, that the lien given to the 
railway company by the agreement, which was 
made for the ordinary pm’poses of the coal com- 
pany’s business, was good and valid, and took 
effect upon the insolvency of that company, and 
had not been displaced by anything that had 
taken place in the winding-up proceedings. 
Jjlangeimeoh Coal Co.^ In re., 56 L. T. 475. 

- Agreement with Bankrnpt—Eeceiver’s 
Goods not Liable.] — A trader opened a credit 
account with a railway company for freight. An 
account of what was due was to he delivered 
once a month, and payment was to be made 
within seven days after delivery ; and the 
company were to have a general lien, for all the 
moneys due upon any account, upon all goods 
in the hands of the company. The trader filed 
a petition for liquidation ; and a receiver 
and manager of his estate and business was 
appointed, who, in order to carry on the business, 
bought goods Vv'ith his own money and sent them 
to the railway company consigned to the trader. 
The company refused to deliver the goods until 
they ■were paid what was owing to them b.y the 
trader for freight due when the petition was filed. 
The receiver paid the money under protest, and 
the goods were delivered. The Court of Bank- 
ruptcy, on the receiver’s application, ordered the- 
money to be repaid Held, on appeal, that the 
company would have no defence to an action 
by the receiver for the money paid to them, but 
that the Court of Bankruptcy had no jurisdic- 
tion to order repavment. G. IF lly., Bw parte, 
BuMU In re, 52 L. J., Ch. 734 ; 22 Ch. I). 470 
48 L. T. 196 ; 31 W. E. 419— G. A. 

Of Consignees.] — See infra. 

In Particular Trades. ] — See infra. 

4. Waiver. 

Non-assertion of Claim.] — A person having a 
lien upon goods does not waive that lien by the 
mere fact of his omitting to state that he claims 
to retain the goods in that right when they are 
demanded ; nor is it sufficient evidence of a 
waiver of his lien, that he bought these goods, 
with others which he also refused to deliver up, 
although he had no lien on them, the sale as to. 
the whole being void. W/iite v. Gainer, 9 
Moore, 41 ; 2 Bing, 23 ; 1 Car. & P. 324 ; 2 L. J., 
(O.S.) C. P. 101. 

A debenture for a tontine annuity was 
deposited by an intestate with his bankcj’s, one 
of whom received the dividends, and placed 
them to the credit of the intestate’s account 
the intestate died in 1801, and a commission 
issued against the bankers in 1810 ; notwith- 
standing which, the same partner continued to. 
receive the dividends, and pay them to tlie intes- 
tate’s widow up to the period of his own death, 
which happened in 1822 ; some time after which, 
the assignees of the banker claimed a lien on tlie 
debentiire for a debt due from the intestate to 
the banking-house Held, that after so long an 
abandonment of any claim of lien,^ the assignees 
could not now support such claim; and that- 
the debenture also could not be considered as 
having been left in the order and disposition of the 
bankers, it having been deposited in the nature 
of a trust. Douglas, Ex parte, 3 Deae. C. 3 1 i).. 
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Inconsistent Conduct. 1 — A wharfiiigei* having an oft’er to pay anj claim which C. might have for 
a lien on gt;) 0 {U foi’ his general balance, on being warehouse-iTjom, C. refused to give up thepmture 
apnlied to, made a charge onlv in respect of without being paid 8h diie to him from b. 
the particular goods, but owing^ to inability to Held, that the demmid ot the bZ. amounted to 
sret chamre athxed the consignor’s card on the a wairer of the claim for warehouse-room, and 
LUK'uls ()P the imderstanding that the consignor that it rendered a specdhc tender in respect 
'wouhlsend for the goods and pay the sum that thereof unnecessaiy. Durks Y.Mwkards, i 
had been named: — Held, a waiver of his lien for Man. k G. .574 ; o Scott (N.E.) 5d4 ; bar. k M. 
the e’on oral balance. Murlef/ r. Hay, 7 L. J. 62() ; (> Jur. 562. 

{'osS K B. 104. Ha party has a specific hen on the goods 

• of another, and when required to deliver them 

Claim on BifFerent Ground.] — But a man up, claims a lien upon them for a sum either 
waives his right of lien, if upon being applied greater than or different from that for wdiich he 
to, to deliver up goods, he claims to retain them is entitled to hold them, his lien is gone ; but if 
f»n a diffm’cnt ground than that upon which he he claims to hold them both for the sum to 
rests his case of lien. Board man v. Sill, 1 Camp, which he is entitled, and also for a further sum 
410 ^ -li, to which he is not entitled, his lien in respect 

A lion may be waived by a party’s setting up of the former remains, and the owner ought, 
a claim to iWain the chattel upon a different on such refusal, to tmider that mm. ^Semfe y. 
irround, and mahiiig no mention of the lien. J/crr/f-cw, 4 M. & W. 270 ; 1 H. & H. 292 ; 7 L. J., 
ii'cc/os' V. (ronde, 6 C, B. (K.S.) B{)7. Ex. B24 ; 2 Jur. 569. 

In an action against A. and B, for a lease, the 

v^vitleiuaMjcnnversionw’as as follows: A demand By taking Security.]— If a security is taken 
havinc' hceii made upon A., he declined to give for a debt for which the party has a lien upon, 
up the lease until rent duo to B. was paid, but property of the debtor, such sepurity being pay- 
he adJe<l that it was more B.’s business than his able at a distant day, the lien is gone. Hewiaon 
own. am! as he was not in, he (A.) would either v. Guthrie, 3 Scott, 298: 2 Bing. (N.C.) 755; 
-•end tile U*asc iii the course of the day, or would 2 Hodges, 51 ; 5 L. J., 0. P. 283. 
write the ]>lniiitiff a. letter declining to return it. Engineers contracted with the debtor, the owner 

I'lie plaintiff receiving neither lease nor letter, of a barge, to supply steam rnacliinery to the 
isMioil a, u rit on iht‘ following morning : — Held, vessel, at the docks of a dock eo.mpany, for the 
That iliis amounted to an absolute refusal, not- price of 1,050/., to be paid by approved bills ; one 
A'itlmtandiiig A. and B. had, at the time (though at three months for 260/. when the boiler and 
it: was not mentioned). aHien upon the lease for engine should be placed in the vessel, one at 
,a >,inall si.im <iue to tljcm for business done hj three months for 260/., and one at six months for 
tliem c.s attorneys for the plaintiffs Ih. 530/., when the vessel should have made a tr.ial 

tri[}. The vessel having been taken to tl:ie docks 
Excessive Claim — Tender.] — Where a party was tliere entered in the name of one of the 
oiuims to detain gi Kids upon two causes of lien, engineers; and, whilst shipwrights and other 
in sneh a. way as to dispense with tender of agents of the debtor were occasionally or con- 
oith(.*r, he is guilty of a conversion, niiless he can stantly on board, the vessel remained in the 
-u-tain both. AVr/luv/ v. JAo^c/r?/, 28 L. J., Ex. 303. possession of the engineers till the boat was 
In ti'over by a Vi'c'ighter against a shipowner to ready to make a trial trip. In the interim the 
re<Kiver goods, the eliaiTer[iarty giving a lien for engineers had been paid 360/., partly in cash and 
d.f ‘iH I freight, but tlie mastei- to sign bills of lading, partly by the debtor’s acceptance, which they 
which hound tlie goods for •• freight as agreed,” discounted. On the day appointed for the trial 
the freighter having when he demanded the goods trip the debtor filed a liquidation ])GtitioTi, and a 
iietru I'Vefiared to [lay the freight for carriage, receiver took possession of the vessel. A few days 
;i!ul th,e shipowner refused to deliver the goods afterwards the debtor’s acceptance was dis- 
exeept on payment of tlie dead freight : — Held, honoured: — Held, that the lien of the engineers 
i iiat Fi eight for carriage ahiiie was due, that the for the unpaid price for the machinery and their 
refn.'al was an impJieil tli<peiisation of the tender labour was not affected by their having agreed 
{ d it . and t ]jat trover was inaintainable. Ih. to take bills in payment, nor by the nature of the 
The mere demaiul of an excessive sum by a possession, nor by their having discounted the 
oredlTor iioiding a lien does not dispense with a debtor’s acceptance. Willoughhy, Eu: parte, 
remier from the debtor of the sum really due ; Wertlahe, In re, 16 Ch. D. 6(14 ; *44 L. T. Ill ; 
’out if the demand of the larger sum is so made 29 W. B. 935. 

tiiaf it amounts to an announcement that it is A person who has a lien on ptroperty accom- 
u>eless to tender tiny sinnller sum, this dis|>enses panied by the guarantee of a third person, does 
with any hauler, even if it appears that the debtor not lose his lien by taking the bills of that third 
was lims'illing to teiitler rlie amount really due. person for the amount, concuiTently with, and in 
Tln‘ JS'oriray, If cX L. 4h.{ ; 3 Moore, B. C. (K.s.) order to a sale of the propertv to satisfy the debt. 
24.5j U,)ur.(N.s.) 892; 13 L. T. 50 ; 13 W. E. Solarte y. Jlaes miherr,lh:3., K. K 
^d8.5. A., and B., a solicitor, were executors. B. 

AVliere a party who has a speedfie lien on deposited some of his deeds in the trust-box, to 


vas ums'illing to tentier rlie amount really due. person for the amount, concuiTently with, and in 
TIn‘ JS'oriray, If «.x L. 40 .{ ; 3 Moore, B. C. (K.s.) order to a sale of the propertv to satisfy the debt, 
ihlj U,)ur.(N.s.) 892; 13 L. T. 50 ; 13 W. E. Solarte y. Jlaes miherr,lh:3., K. K 

A., and B., a solicitor, were executors. B. 
AVliere a party who has a specific lien on deposited some of his deeds in the trust-box, to 
foods nl’iises to deliver them up unless the secure some money due to the testator’s estate. 


aiutiunfol a giaieral Italaijcc is paid, it is unneces- The bo.x remained in B.’s piossessiGii, and on 
-ary ha* tlie owner to^ tender the snm due in his death tiie deeds were found to have been 
iv^poei of tljose gooib, in eiriler to siqiport trover, abstractetl froru it, and they could not be identi- 
Jti/irs' V. farltauA^ M. A 67.> ; 1 D. (K'.8.) 625 ; fied. The legal ]>ersonal representative of B. then 
1 1 L, J.. Ex. 2<‘o ; 6 Jur, 348. deposited certain spccilic deeds, selected by A., 

A picture wtr- pi.uvd hy A in the Imnds of B. as a scciu’ity for the <[ebt : — Held, tussiuniug that 
tor sale, b. dtpo'iited it with C On its being A, ha,d, in consequence of If’s tviongful act, 
demanih'd Ijv A., C daimed 5.S-. for warehouse- obtained a general lien on all B.'s deeds'" for the 
j'oom ; lait on a second ileuiund being made with money, still that he hud waived it by taking the 
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particular security from the legal personal 
representative. A son v. Morlein'^iL Beav. 471 ; 

34 L. J., Ch. 422 ; 12 L. T. 414 ; 13 W. B. 669. 
And see JBrough v. Oddy, Taml. 315. 

Where a yeiidor received part of the purchase- 
money, which had been borrowed from the 
•defendant, and took a bond with sureties for the 
residue : — Held, that by entering into the deed 
■of conveyance, which recited the assignment of 
the premises to the defendant by way of mort- 
foi’ Ihe sum advanced, the vendor waived 
his lien. Good v. Pollard, 10 Price, 109 ; 9 Price, 
544 ; 23 B. R. 713. 

If a tradesman, having goods in his possession, 
upon which he has a lien, parts with those goods 
•on the promise of a third person to pay the 
■demand, such promise is not within the statute 
■of frauds, and may be b}^ parol. Gastlhiy v. 
Auhert, 2 East, 325. S. P., Honlditch v. J/Zhic, 

3 Esp. _86; 6 R. R. 815. 

An innkeeper who accepts security from his 
;guest for the payment of hotel charges does 
not waive his lien at common law upon the 
.goods of the guest for the amount of such charges 
unless there is something in the nature of the | 
security, or in the circumstances under which it 
was taken, which is inconsistent with the exist- 
ence or continuance of the lien, and therefore 
•destructive of it. Aiupis v. McLaolilaM, 52 L. J., 
Oh. 587 ; 23 Ch. D. 330 : 48 L. T. 863 ; 31 W. R. 
'641. 

Agreement to take Security.] — A creditor 
‘demanding security for a debt, the debtor agreed 
by letter to hypothecate certain bales of goods in 
the docks, but subsequent!}^, under advice, refused 
to deliver the warrants. The creditor then filed 
a bill for a declaration that there was a lien on 
the goods, for delivery of the goods, and for an 
injunction and receiver : — Held, that the effect 
of the agreement to hypothecate was a for- 
bearance on the part of the creditor. Alliance 
, JBmih V. Broom, 11 L. T. 332 ; 13 W. R. 127. 

Part Payment.] — The right of an unpaid 
vendor to a lien on goods in the hands of his 
agent is not taken away by the fact that the 
vendor has recovered a verdict for their price 
against the purchaser, and, under a county court 
order for payment of the debt by instalments, 
has been paid one instalment of it. Seri verier v. 
G. iV. Bn/., 19 W. R. 388. 

Execution at Instance of Creditor.]— If aj 

party, having a lien on goods, causes them to be ! 
taken in execution at his own suit, he thereby j 
destroys his right of lien, although the goods 
were never removed from his premises. Jaeohs 
V. Latour, 2 M. & P. 201 ; 5 Bing. 130 ; 6 L. J., 
<O.S.) C. P. 243. 

Partial Appropriation.]— A., B. and C., being 
part owners of a vessel, were partners in whale 
fishery adventures, in which the course had been 
for G., as ship’s husband, to sell the whalebone 
towards expenses, to deposit the blabber in a 
warehouse rented by A., B. and C. of I)., to 
divide the oil there produced, to put it into 
separate casks marked with their respective 
initials, and for D., the warehouseman, to deliver 
out the oil upon the order of each ])artner 
respectively, unless notice was given by G. that 
such partner’s share of the disbursements was 
unpaid, and in that case to detain the oil until 
payment. Twenty-nine tons having been set 


apart for A., and placed in casks marked with 
his initials, and twenty tons having been 
delivered to his order, he became bankrupt, his 
share of the disbursements being unpaid. After- 
wards notice of nonpayment was given by C. to 
D. : — Held, that B. and G. had a lien as against 
the assignees of A., upon the remaining nine tons 
for A.’s share of the disbursements, not abandoned 
by the qualified appropriation of the twenty-nine 
tons, or by the assent to the removal of the twenty 
tons. Holderness v. Shacliels, 3 M. & Ry. 25 ; 8 
B. & G. 612 ; 7 L. J. (o.S.) K. B. SO. 

Conversion.] — A. agreed to buy of B. a stack 
of hay for 862., to be paid for as taken away, and 
to be removed by the 31st of May. Bart of the 
hay was removed and paid for by A. before the 
31st of May, and in August the remainder was 
cut up and used by B. .-—Held, that as B.’s lien 
on the hay wasdetermined by the act of conver- 
sion, A. was entitled to the possession of the 
hay, and might maintain trover, Giirr v. Chitli- 
IjeH, 12 L. J., Ex. 309. 

Belivery to Carrier.]— One who has a lien on 
goods in his possession, if he afterwards delivers 
them to a ship carrier to be conveyed on account 
and at the risk of his principal, though unknown 
to the carrier, cannot recover his lien by stop- 
ping the goods in transitu, and procuring them 
to be redelivered to him l3y virtue of a bill of 
lading signed by the carrier in the course of his 
voyage. Sweet v. Pym, 1 East, 4 ; 5 R. R. 497. 

Permitting Removal.]— If A., having repaired 
a carriage for B., allows him to take it away from 
time to time, he cannot afterwards detain it for 
the amount of the repairs, neither can he detain 
it upon the claim for standage, without an express 
contract to pay for standage, or unless the owner 
leaves it upon the ju'emises beyond a reasonable 
time after notice. Hartley v. Jlltckcock, 1 Stark. 
408 ; 18 R. R. 790. 

By Factor acting for Third Parties. ]—H. ik Co. 
of Newfoundland, by order of D. of Jamaica, 
shipped a cargo of fish on board a vessel char- 
tered by D., and consigned it to S., D.’s factor 
at Kingston, Jamaica. After D. had ordered 
this cargo, he required from S. a further advance 
of money (D. being at that, time largely indebted 
to him), and told him that he expected this cargo, 
and that S. might sell it on B.’s account, an(l 
give him credit for the proceeds. S. made the 
advance required, but nothing was reduced into’ 
writing as to the ]:)ledge of the cargo. Before 
the vessel arrived B. became insol veiit, aiul tr»]d 
S. his factor, that such being the. case, he could 
not think of receiving the cargo. The cargo 
arrived, and D., by letter to 8., re}>eated his 
determination not to receive the cargo, and told 
S. to sell it, and remit the proceeds to H. Co.’s 
house at Liverpool. D. also wrote to H. k Go, 
at Liverpool, to inform them of the transaction, 
but H. & Co. did not write to acquiesce in that 
arrangement until eight months af terwaiv Is. ' S . 
appeared to acquiesce in the wish of D., and tlid 
not at that time claim any lien. 8, sold the 
cargo, but refused to account for the proceeds to 
H. A Co., who thereupon brouglit an fiction for 
their recoveiy : — Held, that S. must be takim to 
have acted in the sale as the agent of U. 6; Cik ; 
and thjit if S. had any lien originally, he had, by 
his conduct, waived it. Harrison v. Scott. 5 
Moore, B. C. 357 ; 10 Jur. 4-13. 
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Stoppage In transitu.] — See Sale of Goods 

By Property in Goods passing under Nego- 
tiable Instruments.] — See Canes post, col. 

B. PAETICULAE CASES. 

1. Consignees. 

General Lien of.] — The general lien of a con- 
signee cannot be set up against the express 
directions of the consignor given to him at the 
time when the cargo was accepted. Fvlth y. 
Forhes, 4 Be G. F. & J. 409 ; .S2 L. J., Ch. 10 ; 
8 Jivr. (N.s.) 1113 ; 11 W. R. 14. 

B. A Co. consigned a cargo to the defendants 
and sent to them the bill of lading in a letter : 
“ The present serves to cover bill of lading for 
timber, &c., shipjied per 'China,’ against which 
we have valued on you at six months in favour 
of S. & Co., for 1,200?., which please kindly 
protect.” On the same day B. &: Co. sent to 
F., S, & Co., the bill of exchange which was 
drawn on the defendants to the order of F., 
S. A Cii.. and concluded, ‘‘place the same with 
or without advice to account consignment per 
‘China,' After the hill of lading arrived F., 
S. A (1). presented the bill of e.xchange, but the 
flefcnda nt refused to accept it. bhortly after- 
waids Vi. k Co. stopped payment, and afterwards 
the cargo arriveil : — Held, that it was eifectually 
appropriated to meet the bill, and that F., S. k Co. 
had a lien upmi it in priority to the claim of the 
defendants for the balance due to them on their 
generrd account as consignees. Ih. 

Bight to Policy-moneys— Foreign Consignor.] 

— Tlie defendants, an English lirm, traded w'ith 
I)., a Sfianish sliipping agent at Havannah. 
'J'lie |>laiiititf,s, wlio were Spanish merchants at 
iiavannali, consigned a cargo of goods to the 
tlefcmlants throiigli the agency of I). The 
(lebaiflants knew- that D. was acting for a third 
parry wlio was alluded to as the “ interesado,” 
i>ut the name of the plaintiffs waas not disclosed. 
The dufendaiits efi'ccted an insuraiice in London 
on the ship in the n,ame of themselves and for 
the ixnietst of all parties interested. The ship 
liaving been lost, the policy-money \vas paid to 
the <ief(jiii hints, and D. being insolvent, the 
plaintiii’s claimed the whole of the money after 
deducting the premiums and expenses. The 
(hU'endants claimed a lien for the balance of 
their general account due trom D. : — Held, that 
an action lay by the Havannah principals against 
Hie London merchants for the policy-moneys; 
aiK 1 : hat t he Loiulon merchants w’ere not entitled 
to a lien upon tlieinonev’sfor the balance of their 
genei'al .nccoimt with the Havannah agents, and 
could not in that action set off their claim to 
that baianci', or set off anything except the 
jireminin stamjw and commission in respect of 
tht‘ insurance. Mildred v. Maspims, 53 1^. J., 
i). Ih 33 ; 8 App. Gas. 874 ; 32 W. R. 12,5— 
H. L. (E.) Affirming 47 L. T. 318 — C, A. 

Direction to Appropriate.] — A. consigns a 
cargo to Ih, with a direction to pay to C. out of 
the proceeds a. sum of inoiiey, and writes to Ch 
to fluit effhet : Ch has ouo lien on the proceeds, 
Jleyiroed, F.r parte, 2 Rose, 355. 

Abandonment.] — !), advanced S., who was 
a ) >0111 io sp{*cuiate in sugars, 10.99U?. on a verbal 
ugi’cerucnt that B. should have a lien on the 


sugars imported by S. from the Mauritius and 
Batavia. S. assigned his property to trustees for 
creditors before any sugars were bought in 
Batavia. B. having hied a bill praying a decla- 
ration that he had a lien on sugars sent to S. 
from Batavia, but omitting any mention of 
Mauritius sugars Held, that B. was precluded 
from afterwards insisting on any claim in respect 
of Mauritius sugars. Dean v. Byrnes, 2 Moore 
p. C. (N.S.) 92 ; 11 L. T. 97 ; 13 W. R. 299. 

Held, also, that it being no part of the contract 
that S. should invest the moneys lent in any 
particular mode, and S. having in fact assigned! 
his property to trustees for his creditors before 
the purchase, and so S.’s money not being used 
in purchasing the sugar from Batavia, B. had nO' 
lien upon the sugars. Ih. 

Held, also, that the fact of S.’s trustees allow- 
ing S. to purchase Batavia sugars on their account 
did not affect them with any equities in favour 
of D. under his contract with S. Ih. 

The plaintiffs were merchants in London and 
Melbourne. The defendant consigned goods to- 
the Melbourne house, on an agreement that the 
advances made to him by the plaintiffs in Lon- 
don and Melbourne should be retained out of the 
proceeds of the goods, and that the surplus should 
be handed over to the defendant. The Melbourne 
house remitted to the defendant a sum as the 
balance, but omitted to retain the advances 
made in London. : — Held, that the plaintiffs had 
merely a right of lien or of retainer, which they 
had abandoned by remitting the balance. BlUjh 
V. Davies, 28 Beav. 211. 

Constructive Delivery.] — A delivery to a 
master of a vessel, where the consignor has 
WTitten to the consignee, apprising him that he 
has consigned to him, and requesting him, on the 
faith of such consignment, to accept bills (which 
he accordingly accepts and pays), is not such a 
constructive delivery to a consignee as will give 
him a lien against the assignees ; it is not within 
the principle of the cases \vhich decide that an 
equitable right will supply the deficiency of an 
actual delivery, in support of a well-founded lien 
not perfected by possession. Nichols v. Clent, 3 
Price, 547. 

The indorsing a bill of lading by a consignor 
to the consignee does not constitute a lien in 
favour of the latter for his advances to the con- 
signor. Snaith V. Bnrrldye, 4 Taunt. 684 ; 13 
E. E. 731. 

Expenses of Chartering.] — If the consignee of 
a cargo, by agreement with the owner, charters, 
a ship, and expends the money necessary and. 
proper in order to enable her to fetch the cargo, 
he is, without any special agreement to that 
effect, entitled to a lien on the proceeds of such 
cargo in his hands for the advances so made, and 
a person wffio is not the consignee has, under 
such circumstances, a similar lien on the proceeds 
of the cargo if he can arrest such proceeds before 
they come to the hands of the shipper of the 
cargo. Ytnmg v. Neill, 32 Beav. 629 ; 9 Jur. 
(N.S.) 976 ; 9 L. T. 9 ; 11 W. K, 1052. 

2. Vendors. 

On Sale of Land.] — A lien for unpaid purchase- 
money is not a charge by ■way of mortgage, 
under 31 tk 32 Viet. c. 69, where the purchaser 
dies intestate, llardinif v. lianlimf, 41 L. J., 
Ch. 523 ; L. E, 13 Eq. 493 ; 26 L. T.'656. 
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When a landowner seeks to enforce his lien them, and authorising them to sell the cargo, 
for unpaid purchase-money against a railway and carry the proceeds to their separate accounts, 
company, the court will order a sale of the land, The consignees acted upon this, and made 
out will not grant an injunction to restrain the advances to B., and B. also charged his interest 
(mmpany from running ^trains over the land, in favour of E. It had been agreed between A. 

amd TJttivxeter JR.y., 41 L. J., and B. that they should pay for the cargo by 
Ch. 474 ; L. B. 13 Eq. 261 ; 25 L. T. 870. two bills, each to be paid bj^ one of them. B. 

did not pay his bill : it did not appear whether 

On Land in Eegister County—Fotice.]— A. had paid it or not:— Held, that A. had no- 

A vendor of land situate in a register county, lien on the proceeds of B.’s share, either as 
part of whose purchase-mone}'’ remains unpaid, against him, or as against C. and D., or against 
IS under no obligation to obtain for the unpaid E. Ilolroyd v. Griffiths, 3 Drew. 428. 
amount any written security which can be regis- 

tered, but is entitled to rely simply on his equit- Eetaining Bill of Lading — Jus disponendi.] — 
able lien, which he can enforce against sub- When an unpaid vendor shipping goods under a 
purchasers who have notice of it, actual or contract of sale takes a bill of lading, making 
constructive ; and such a vendor will not, by 'the goods deliverable to his order, and retains 
registering the conveyance to his purchaser, if such bill of lading in his own or his agent's 
he retains ^ the deed in his possession, lose his hands for his own protection, he does not reserve 
lien as against sub-purchasers from the original the vendor’s lien only, in case of the purchasers 
purchaser. Kettlewell v, Watson, 51 L. J., Ch, making default in payment of the price, but 
281 ; 21 Ch. D. 685 ; 46 L. T. 83 ; 30 W. E. 402. reserves a right of disposing of the goods so long 

at least as the purchaser continues in default. 

On Deeds.] — The unpaid vendor of real Ogg v. Slinter, 45 L. J., C. P. 44 ; 1 C. P. D, 47; 

estate which has been conveyed to the purchaser 33 Ij. T. 492 ; 24 W. E. 100 — C. A. 
has not, at law, in the absence of a special agree- 
ment, any lien on the title-deeds for his purchase- Undertaking to Deliver.] — An undertaking 
money. Goode v. Burton, 1 Ex. 189 ; 16 L. J., by the vendor to deliver goods sold, addressed to 
Ex. 309 ; 11 Jur. 851. the purchaser, does not amount to such a repre- 

^ sentation that the purchaser is entitled to 

To Company — Consideration.] — It was delivery as to estop the vendor from asserting 

agreed between a vendor and a trustee for a his right of lien against a sub-purchaser. Fa.r- 
company intended to be formed that, as soon as miloe v. Bain, 45 L. J., C. P. 264 ; 1 C. P. D. 446 
the company should be formed and registered, 34 L. T. 324. 

and the agreement adopted by the directors, the The defendant sold goods to B., and gave a. 
vendor should sell, and the company should pur- document, undertaking “ to deliver to your order 
chase, the lease, goodwill, plant, &c., of his maim- twenty-live tons oil your contract of this date,” 
factory of bricks, and that, on an assignment to addressed to B. ; before delivery B. became 
the company being executed, the company should insolvent. The plaintiff, who had purchased the 
pay him out of its funds 8,000/. in manner goods from B., sued the defendant in detinue : — 
thereinafter mentioned, namely, 6,000/. in cash, Held, that the defendant was not estopped from 
and 2,000/. in fully paid-up shares. The cotnpany asserting his lien on the goods against the plain- 
having been formed, and the agreement adopted tiff. II). 
by the directors, the vendor assigned the pro- 
perty to the company by a deed which purported Priority of Delivery Orders— Custom.]— By 
to be executed in consideration of 6,000/., to be the custom of the London Diy Goods Market, a 
paid in manner thereinbefore stated, namely, 50 broker who purchases for a principal, as broker, 
per cent, of all sums of money received by the but without disclosing the nariie of the principal, 
company on the sale of shares, and 50 per cent, is liable for the price of the goods in case the 
upon all money by way of capital borrowed by purchaser does not pay. On the 3rd March, 1876, 
the company, until the payment so to be made C. sold to D., a broker, for undisclosed principals, 
to the vendor should amount to 6,000/. No eighteen casks of gum sandrac lying at the docks, 
money was ever ’received by sale of shares or and signed a delivery order in favour of D. The 
borrowed, and the company proved abortive and delivery order was indorsed by D. to B. & Co., 
was ordered to be wound up :— Held, that the (his undisclosed principals, who deposited the 
vendor had no lien on the property, his lien] same with the Imperial Bank as security for 
being excluded by the nature of the contract, advances. On the 18th March, the bank lodged 
Brentwood Brioh and Coal Co., In re, 46 L. J., the order at the office of the Docfe Company in 
Ch. 554 ; 4 Ch. D. 562 ; 36 L. T. 343 ; 25 W. B. Leadenhall Street, with a request for warrants, 
4S1~C. A. Sind notice of the order having been lodged was 

sent to the long room at the dock-house. On the 
- — No ludorsement of Eeceipt.] — ^When a same day D., having heard that B. & Go. had 
purchase-deed contained a recital that the pur- stopped payment, paid C. for the goods, and sent 
chase-money had been paid, or accounted for, his clerk to the long room, who arrived there 
but there was no receipt for the purchase-money before notice of the delivery order having been 
on the back of the deed Held, that the vendor, lodged by the bank had been received, and he, 
in respect of his lien for unpaid purchase-money, in the name of C., applied for a warrant for the 
was entitled to priority over a mortgagee of the goods, which was made out and delivered to him. 
purchaser. Bowen y. Goth, 19 W. B. 614 — L. JJ. C. subsequently indor.sed the warrant to Ik, and 
And see Cases Vei^doe and Ptjeghasee. gave him a second delivery order. On an action 

by the bank for a declaration, that they were 
Joint Consignors.]— A. being interested in a entitled to the goods ; — Held, that un(ier tlie 
moiety of a cargo, and liaving entered into a circumstances C.'s lien as an unpaid vendor 
continct with B. to let him have half his share, })assed to D., and that the warrant in favour of 
wrote to 0. and E., the consignees, inforimng C. having been obtained before the delivery 
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order had been entered at the warrant office &t 
the docksi, I), was entitled to the goods. Imperial 
Bank V. Jjondtm and St. Katharine Bocks., 46 
L. J., Ch. 335 ; 5 Ch. D. 195 ; 36 L. T. 233. 

Custom as to Delivery Warrants.] — By the 
usage of the iron trade, warrants for goods “de- 
liverable (f . 0 . b.) to A. B,, or their assigns, by 
indorsement thereon,” are considered to pass to 
the holders for value free from an}’' vendor’s lien. 
Mereliant Banliing Co. of London v. Plicenioc 
Bessemer Steel Co., 46 L. J.. Ch. 418 ; 5 Ch. D. 
205 ; 36 L. T. 395 ; 24 W. B.'457. See Bunn v. 
Bolehow cf Co., infra. 

A company, being manufacturers of steel rails, 
contracted with S. k Co., iron merchants, for the 
sale of a quantity of rails to be rolled at their 
works, and to be delivered at intervals, payment 
to be made as to three-fifths at three days’ sight 
and as to two-fifths by buyers’ acceptances at 
four months. On the completion of each portion 
-of goods a warrant for the same in the above 
form was sent to S. k Co., with an invoice and 
drafts for the purchase-money, and the 'goods 
referred, to in the warrant were stacked at the 
works. In the meantime S. & Co. pledged the 
several wari’ants, and indorsed the same to the 
plaintilfs. Before the contract was completed, 
when oidy part of the goods was paid for, S. & 
Co. became bankrupt, and their acceptances were 
-dishonoured. At that time part of the goods had 
been ilisijatched in waggons sent by order of 
B. k Co., and was stored in a railway company’s 
warelioiise, addressed to the agents of S. k Co., 
and part remained stacked at the works : — Held, 
that, by tiie usage of the iron trade, as well as by 
the intention of the parties as shewn by their 
-course of dealing, the plaintilfs, as holders for 
value of the warrants, were entitled to the goods 
free from any vendor’s lien. Ih. 

Held, also, that even had the vendors been able 
to claim a lien on the undelivered goods, the 
transit was at an end as regarded those stored in 
the warehouse, and their right was gone. Ib. 

Held, also, that the contract was apportionable, 
and that the vendors could not in any event have 
claimed any lien on that portion of the goods 
which had been fully paid for. Ih. 

Transfer in ^Warehouseman’s Books.] — Goods 
remained in the possession of unpaid vendors, 
bxit the purchaser paid rent for them to the 
vendors as warehousemen, and the goods were 
transferred into the name of the purchaser in 
tile books of the vendors : — Held, that as no 
actual delivery had been made, the vendors’ lien 
revived ujion tiie insolvency of the purchaser as 
against his assignees. Grice v. Richardson, 47 
L. J., F. C. 48 ; 3 App. Cas. 319 ; 37 L, T. 677 ; 
26 W. K. 358. 

See also SALE OF Goods. 


3. Umdee Bills op Exchange. 

Vendor’s Lien — Wharfinger’s Certificates.] — 

B. k Co, sold some iron rails to a company by 
a written contract, stipulating that payment 
sin >11 Id i)e made by buyei’s’ acceptances of sellers’ 
drafts against inspector’s certificate of approval, 
and wharlingcr’s certificate of each 500 tons 
being sta<‘ked I'C'ady for shipment. As the wharf- 
ing'cr’s cortificatf.'s were delivered, the company 
aceepletl the drafts of B. & Co., according to the 
contract, \yhich B. k Co. negotiated ; but the 
rails remained in B. Co.’s possession. Ihe 


plaintiff advanced money to the company on the 
security of some of the wharfinger’s certificates, 
which were handed over to him with a wnitten 
memorandum. The company became insolvent 
and their acceptances were consequently not 
paid. The plaintiff filed a bill against B. & Co. 
and the receiver of the estate of the company, 
claiming a lien on the rails in the hands of 
B, & Co. in priority to their lien as vendors. The 
bill alleged that according to the custom of the 
iron trade, the wharfinger’s certificates were in 
fact warrants. The plaintiff having moved for 
an injunction to restrain B. & Co. from parting 
with the rails, or with the money which they 
might receive in respect of them, Bacon, V.-C., 
ordered B. k Co. to pay the value of the rails 
into court, to be kept in medio till the decision 
of the case : — Held, first, that the giving of the 
acceptances in pursuance of the contract was not 
an absolute payment, but conditional on the 
acceptances being met ; that upon the insolvency 
of the acceptors the vendors’ lien on the goods 
revived ; and that the fact of the vendors having 
negotiated the bills made no difference. Gnrm 
V. Bolckow, Vaughan ct Co., 44 L. J., Ch. 732 ; 

L. K. 10 Ch. 491 ; 32 L. T. 781 ; 23 W. R. 739. 

Held, secondly, that the wharfinger’s certifi- 
cates were not documents of title, and their 
delivery passed no right to the goods ; and that 
no custom of trade could give them the effect of 
warrants or documents of title as against the 
vendors. Ih. 

Equitable Assignment to meet — Authority.] — 

Y., a merchant in Costa Rica, shipped coffee to 

M. k Co., London, and drew bills on M. k Co., 
requesting them to have the coffee sold for his 
account, and the proceeds passed to his credit. 
There was an agreement between Y. and E. k Co., 
of Panama, to share profits and losses on this 
transaction. The bills came into possession of 
the plaintiffs, and were dishonoured by M. k Co., 
Y. wrote to S., asking him to honour the drafts, 
and obtain the bills of lading of the coffee from 
M. k Co., by whom they were accordingly handed 
over to S. S. wrote to the plaintiffs, saying that 
he expected soon to get the delivery warrants of 
the coffee, and that he could dispose of the coffee 
as instructed by the sender. M. k Co. w^ere 
creditors to a large extent of E. &; Co., whose 
agent they affirmed Y. to be, and they caused 
an attachment to issue out of the mayor’s court 
against the coffee. S. then sold the coffee and 
paid the proceeds into court, and the plaintiffs 
applied to have their bills paid thereout on the 
ground that the coffee had been specifically 
appropriated to the bills, and that S. had made 
an equitable assignment of a part of the coffee 
equal in amount to the bills :—Held, that S. had 
authority to make such equitable assignment ; 
that the plaintiffs had acquired a lien on the 
proceeds of sale of the coffee, and were there- 
fore entitled to maintain their suit ; and that 
M. k Co. had no such interest as to entitle , them 
to attach the proceeds. Rnnlten v. Alfaro, 4:^ 
L. J., Ch. 832 ; 5 Ch. D. 786 : 36 L. T. 529— 
G.A. 

Appropriation of Proceeds of Cargo.]— B. con- 
signed to the dcfeiidan.ts by the ship “Acacia” 
a cargo which had been purchased at the joint 
risk of himself and the defendants, and advised 
them of the particulars of bills which he had 
drawn against the cargo payable to his own 
order. The defendants replied, promising to 
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protect tlie bills. B. indorsed to the plaintiffs 
three of these bills, which ran, “ Pay to the 
order of myself the sum of 830Z., which place to 
account cargo per A.” B. haYing stopped pay- 
ment, the defendants refused to accept the bills ; 
but after selling the cargo, offered to pay to 
the plaintiffs the surplus of the proceeds, after 
satisfying a balance due to them from B. on the 
general account between them. The plaintiffs 
refused to accept this, and filed a bill, claiming 
a lien for the full amount of the three bills ; — 
Held, that they had no lien on the proceeds of 
the cargo. Roheifs Permi'erance Iromoorlis y. 
Ollier, L. R. 7 Ch. 695 ; 27 L. T. 362 ; 20 W. R. 
956. 

Payment by Instalments — Bankruptcy.] — A 

contract for the building of a ship provided 
that the purchase-money was to be paid by 
instalments, partly in cash, and partly by means 
of bills of exchange, to be paid and given at 
specified stages of the progress of the construc- 
tion, the balance being paid on completion by a 
bill. The ship was from the time of paying or 
giving the first instalment to be the absolute 
property of the purchaser to the extent of his 
advances, subject nevertheless to the builder’s 
lien for any unpaid instalments. Any bills given 
during construction were to be retired by the 
purchaser at completion and transfer. As the 
construction of the ship went on the vendor 
drew bills upon the purchaser, which he accepted, 
for the instalments of the purchase-money. 
After these bills had been negotiated, but before 
any of them became due, the purchaser took pro- 
ceedings for liquidation, including his liability 
on the bills among his debts, and his creditors 
passed a resolution to accept a composition. 
The bill-holders refused to accept the amount 
of composition w^heii tendered. The purchaser 
shortly after the resolution gave notice to the 
vendor to rescind the contract. Not long after 
this the vendor became bankrupt and the ship 
was completed by his trustee. The bill-holders 
having claimed a lien on the ship : — Held, that 
the principle of Waring, parte (19 Ves. 345), 
was not applicable, and that the bill-holders 
had no lien on the ship. Zamhton, Ex parte, 
Lindsay, In re, 44 L. J., Bk. 81 ; L. R. 10 Ch. 
405 ; 32 L. T. 380 ; 23 W. R. 662. 

Payment by Agent of Company.]— -In ^mrsu- 
ance of an agreement to that effect, the agent 
of a company, employed to sell their goods upon 
premises hirkl by the company for that purpose, 
accepted bills drawn upon him by the company 
in respect of goods consigned to him for sale. 
One of these bills had not reached maturity 
when the company was ordered to be wound up. 
The agent paid the bill when it became payable : 

■ — Held, that he had a lien on the company’s 
goods in his hands for the amount he had so 
paid. Par if s Patent Felted Fabric Co., In re, 
45 L. J., Ch. 318 ; 1 Ch. D. 631 ; 24 W. R. 507. 

Parties,] — The indorsee of a bill has a lien 
upon property deposited with the drawer as 
security. Perfect, Ex parte, 1 Mont. 25. 

A holder of a bill has no lien on property 
deposited by the drawer with the acceptor to 
cover the liability of the latter in respect of his 
acceptance, but, on the bankruptcy of drawer 
ami acceptor, the arraiigenient of ]>ro],)erty 
between the two estates may indirectly render 
such an equity available. Waring, Ex parte, "2 
Rose, 182. 


Goods pledged (expressly) to secure, by the 
produce of the sale, acceptors who have taken up 
and paid bills drawn on them by the owmers are 
released from further charge as to other bills so 
taken up and paid subsequently, if the amount 
of the original sum paid on account of the owner 
has been" repaid to them without resorting to a 
sale. Bwdwood v. Raphael, 5 Price, 593. 

4. Bailees. 

Agisters.] — Generally speaking, a bailee has a 
lien on goods bailed to him in those cases only 
where an additional value has been conferred by 
him on the chattels, either directly by the exer- 
cise of personal labour and skiU, or indirectljq 
by the intermediate use of any instrument over 
which he has control ; and, therefore, an agister 
to whom cattle have been bailed, has, by the 
general law, no lien on them for the value of the 
pasturage consumed ; and this holds whether 
they are milch cattle or not. Jaeltson v. Cummins, 

5 M. & W. 342 ; 8 L. J., Ex. 265 ; 3 Jur. 436. 

A farmer who has received sheep from an 
agister is liable in trover to the owner, on his 
claiming to detain them for a debt due to the 
agister, "^and not allowed to deduct from the 
amount of the credit the sum for feed which 
had been tendered by the owner and refused. 
Preiitice v. Taylor, 1 F. & F. 469. 

The plaintiffs cow was agisting in a field of 
the defendant, and he agreed that it should 
remain there until the payment of a debt due 
from him to the defendant, except only when 
taken out for the purpose of milking, and that, 
if it was not returned, defendant .should be at 
liberty to take it wherever it was, and keep it 
till the debt \vas paid. The cow was taken away, 
and detained by the plaintiff. In an action for 
retaking it Held, that the agreement gave 
the defendant a lien, which was not lost by dis- 
possession, and supported a plea that the cow 
was not the property of the plaintiff. Richards 
V. Symons, 8 Q. B. 90; 15 L. J., Q. B. 35; 10 
Jur. 6. 

Bankers— Deposit of Bills.] — Where a person, 
who is in reality the agent of another, deposits 
exchequer bills with his own bankers, without 
informing them wdiose property these bills are,, 
the bankers may be held entitled to consider 
these bills as the depositor’s property, and to 
hold them as security for any money due to 
them from him, if the mode of deposit or the 
circumstances attending it give them a lien on 
the bills as against him. Rrandao v. Barnett, 
12 C. & F. 787". 

Pledgees.] — Goods arriving at Quebec were 
taken to the customs’ examining warehouse,, 
according to the regulations of the port. The 
goods were entered by the officer in charge, as 
consijrned to M. & S. The goods remained 
subject to the lien for freight, and to the charges 
for customs’ duties and storage. Till these 
several claims were discharged the officer in 
charge was bound not to part with the goods. 
Subsequently M. & S, obtained an advaiu*© 
from Y. & Co. on the security of these goods, and 
gave to them a request note, signed by M. and S., 
and directed to the officer in charge, rc<iucslmg 
him to hold the goods “ subject to the oi'der of 
Y. eSc Co., “they paying the duty and stoiage 
charge before removal.” This note was sent to 
the officer in charge, who accepted it and made 
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a corresponcliBg entry in his hook. Afterwards, 
the goods, whiie still* lying at the customs’ ware- 
house, were seized by a judgment creditor of 
M. & S. : — Held, that the seizure was bad, there 
haying been a yalid constructive delivery and 
transfer of the goods to Y. & Co., as pledgees. 
Young v. Lamhert, 6 Moore, P. 0. 406 ; 39 L. J., 
P. G. 21 ; L. E. 3 P. G. 142 ; 22 L. T. 499 ; 18 
W..E. 49T. 

— — For what Charges.] — ^Where chattels are 
deposited with a party who claims a lien on 
them, after notice from the bailor of the sale of 
the chattels to a third party, the bailee cannot, 
as against the vendee, claim a further lien in 
respect of a debt incurred to him by the bailor 
after such notice, though the chattels remain in 
his books in the name of the bailor. Barry v. 
Bongmore, 4 P. & D. 344 ; 12 A. & E. 639 ; 1 
Aril. & H. 14. 

Livery Stable-keeper and Trainer.] — A stable- 
keeper, by special agreement, may acquire a lien 
on horses for tlieir keep ; and if the owner, to 
defeat sucli lien, gets them aw.ay by fraud the 
stable-keei)er has a right to get possession of 
them, iiiid for so doing he will not be answerable 
in trover ; for the lien is not put an end to by 
the iirirting with the possession under such cir- 
ciunstances. Wallace v. Wuodgate, 1 Car. & P. 
575 ; E. k M. 193. 

For what Charges.] — A livery-stable 

keeper has a lien for the keep and exercise of a 
hoise sent to him for the purpose of being 
Iraineil. Bemn v. Waters, 3 Car. k P. 520 ; M. k 
M. mi 

A pei’stm to whom a horse is delivered to be 
stabled. In hen care of, fed and kept, has no lien 
on ill III for the expense incurred in so doing. 
Juds'Ui \. Etheridge, 1 C. k M. 743 ; 3 Tyr. 954 ; 
2 L J . Ex. 300. 

Send lie, that the trainer of race-horses has a 
lien on them for his chaiges for exercising and 
trainimr. Jacohs v. Latour, 2 M. & P, 201 ; 5 
Bing. 130 ; 6 L. J. (o.s.) C. P. 243. 

A mare having been placed with a livery-stable 
keeper, who advanced money to the owner, it 
was agreed that she should remain as a security 
for the rejiayment of the sum advanced, and for 
the e.vpenses of her keep : — Held, that the stable- 
keeper had a Hen on the mare. Bonatty v. 
(h'oicdvr, 11 Moore, 479 ; 4 L. J. (o.s.) C. P. 
184. 

A. sent a mare to B., a farmer, to be covered 
by a stallion belonging to him. The contract 
and its performance took place on a Sunday. B. 
afterwards detained the mare, and refused to 
deliver* her up, unless paid as well the fees due 
on. that occasion as a certain sum claimed upon 
a general account: — Held, first, that B. was 
entitled to a lieu for the fees. Scarf e v. Moraa^i, 
4 U. k W. 270 ; 1 H. & H. 292 ; 7 L. J., Ex. 324 ; 
2 Jur. 5(59. 

liehl, secondly, that even if such a contract 
w'as void within the 29 Car. 2, c. 7, s, 1, the 
contract liaving Ireen executed, the lien attached. 
Ik 

A livery-stable keeper who employs, at the 
request of the owner of a horse, a veterinarv 
surgeon to attend the horse whilst standing at 
liv(n'y has no lien on such horse for the charges 
of sirrdi veterinary surgeon. Orchard v. Each- 
jttraiv, 9 C. B. 698 ; 19 L. J., C. P. 303 ; 14 Jur. 
605. 


Destroyed hy Agreement.] — The labour 

and skill expended by a trainer on race-horses 
intrusted to him for the purpose of being trained, 
is such as may on general principles give him a 
lien on the horses against the owner. But this 
right of lien may be destroyed by any agreement 
or usage consistent with the continuing right of 
possession by the trainer. Forth v. Simpson, 13 
Q. B. 680 ; 18 L. J., Q. B. 263 ; 13 Jur. 1024. 

An owner of race-horses entrusted them to A., 
for the purpose of having them trained to run at 
races generally. During the time the horses 
were with him, they were (according to the usage 
in such cases) sent, in charge of his servants, to 
run at such races as the owner selected. They 
were placed in stables hired by A. until the race, 
and were then ridden by jockeys selected and 
paid by the owner. The owner frequently 
selected one of A.’s servants as his jockey. After 
the race the horses were re-delivered to A.’s 
servants, and taken back by them to the 
stables : — Held, that, under these circumstances, 
A. had no lien on the horses. Ib. 

Warehousekeepers,] — A custom for ware- 
housekeepers in London to have a general lien 
on all goods for all moneys due from customers 
for all advances made or expenses incurred in 
the payment of duties or freight, or entering and 
landing of goods, is unreasonable. Leuchart v. 
Cooper, 3 Scott, 521 : 2 Hodges, 150 ; 3 Bing. 
(N.G.) 99 ; 6 L. J., C. P. 131. 

Wharfingers.] — Wharfingers have a general 
lien for the balance of their accounts. Naylor 
V. Mangles, 1 Esp. 109 ; 5 E. E. 722. S. P., Spears 
V. Hartley, 3 Esp. 81 ; 6 E. E. 814. And see 
BnishforthY.Hadfifdd, 6 East, 519 ; 7 East, 224 ; 
8 E. E. 520. 

A wharfinger has not a general lien in respect 
of labourage and warehouse room, except by 
agreement express or implied ; general continued 
and undisputed usage may be evidence of such 
agreement ; but where the right is disputed iu 
the place where the wharfingei* lives, he cannot 
set it up against a customer, unless he has previ- 
ously given him notice that he will deal only 
upon those terms. Holderness v. Collinson, 
1 M. & Ey. 55 ; 7 B. & C. 212 ; 6 L. J. (O.s.) K. B. 
17 ; 31 E. E. 174. 

A wharfinger’s general lien on the goods of his 
customer in his possession for his balance in 
respect of freight and wharfage, due before the 
teste of an immediate extent, issued against such 
customer, being the crown’s debtor, will pre- 
vail against the extent. Bex v. HumiYirey, 
M‘Clel. & Y. 173 ; 29 E. E. 783. 
i In an action to restrain the infringement of a 
trade mark, a wharfinger, who had received 
goods bearing the pirated trade mark in the 
ordinary course of business without any know- 
ledge of the fraud, was made a co-defendant^ 
and in his statement of defence disclaimed all 
interest in the matter in dispute, and submitted 
to act as the court should direct, on having his 
charges for warehouse rent and his costs ot the 
action paid or provided for. At the trial of the 
action he contended at the bar that the plaintiff 
ought not to touch the goods for the purpose of 
removing the trade mark without first paying 
his charges:— “Held, that the wharfinger was 
entitled to be paid his costs of the action by the 
plaintiff, and had a lien on the goods in his 
possession for his warehouse charges in priority 
to the lien (if any) which the plaintiff might 
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have thereon for his costs. 31cu^t v. Piclmrinq, 
47 L. J., Ch. 527 : 8 Ch. D. 172 : 38 L. T. 799 : 
:26 W. E. 637— C. A. 

Where Goods mixed.]— Where, after a 

fire at a wharfinger’s, the salvage of oil belong- 
ing to various owners, the identity of which was 
lost, was retained in the warehouses under an 
.arrangenient with the agent of the owners, to 
pay charges upon the w'hole, and there was a 
■distinct quantity of oil belonging to another 
■owner, the identity of wdiicli was not lost, and 
which was not treated as salvage : — Held, that 
the wharfingers had no lien on "this oil for the 
■charges on the whole of the salvage. Grants. 
Humphrey, 3 E. & F. 162. 

Method of Payment.]— Where wdiarfage 

.and other chaiges due on goods imported were, 
by the course of trade, paid by the importer at 
the Christmas following the importation, whether 
the goods wmre in the meantime removed or not ; 
.and goods wnre sold to S., and after Christmas 
the importer became bankrupt : — Held, that 
there w^as no lien on the goods for the wharfage 
.as against S. Crawshiy v. Ilomfray, 4 B. & Aid. 
50 ; 22 E. E. 618. And see JUchtmLmi v. Gim, 
.3 Bos. & P. 119 ; 6 E. E. 727. 

After Notice.] — Where goods deposited 

at a wharf are sold by the owner, and he gives 
notice thereof to the wdiarfinger, ijaying all 
charges up to that time, the wdiarfinger cannot 
claim a lien against him for subsequent charges 
in respect of such goods, on the ground that no 
■delivery order w'as lodged and the notice wars 
merely oral. Barry v. Lorajmore, 12 A. &; E. 
<639 ; 4 P. & D. 344. 


5. Aetificers and Workmen. 

What Goods.] — Everyone has by law a lien 
upon a specific deed or paper delivered to him to 
do any work or business thereon, but not on 
•other muniments of the same party, unless the 
person claiming the lien is an attorney or a 
.solicitor. Hollis v. Clarklge, 4 Taunt. 807. See 
Sanderson v. Bell, 2 C. & M. 304 ; 4 Tyr. 244 : 
3 L. J., Ex, 66. 

How Delivered.] — A W'Orkman having bestowed 
his labour on a chattel, in consideration of a 
price, the amount of wdiich wns fixed by an 
.agreement wdtli the owm.er, may detain such 
•chattel until the price is paid, although it was 
•delivered to the workman in difierent parcels 
and at different times, if the wmrk to be ctoe 
under the agreement is entire. C/iase v. 
more, 5 M. & S. 180 ; 2 Marsh. 346 ; 17 E. E. 301. 

Where Improvement made. ] — Generali}^ speak- 
ing, if a chattel delivered to a party receives 
improvement from his labour and skill, he has 
.a specific lien upon it for his remuneration, 
whether the contract for it is express or implied; 
provided there is nothing in the nature of the 
•contract inconsistent with the existence of a lien. 
Searfe v. Morgan, 4 Ml. & W. 270 ; 1 H. & H. 
292 ;■ 7 L. J., Ex, 324 ; 2 Jur. 569. 

— — ^ Expenses of Preserving Property cannot 
‘be added.]— An artificer wdio, in the exercise of 
his right of lien, detains a chattel upon wdiich 
he has expended his labour and materials, has no 
•claim against the bwmer for taking care of the 
■chattel wdiile so detained. Somes v. Bfitish 


Empire SMjyplng Co., 8 H. L. Cas. 338 : 30 L. J., 
Q. B. 229 ; 6 Jnr. (N.S.) 761 ; 8 W. E. 707. 

If an owmer of a chattel (for instance, a ship) 
knew that he must pay for dock room wdiile his 
ship was undergoing repairs, and if, wdiile he was 
unable to pay for those repairs, and the ship was 
detained in exercise of the shipwright’s lien, he 
received notice that he must pay dock room 
during the detention, such facts would not create 
an implied contract on his part to pay it. Ih. 

A workman detaining a chattel in respect of a 
lien for w'ork done thereon has no claim for 
w'arehouse charges during such detention. Bruce 
V. Everson, 1 Cab. & E. IS. 

What constitutes Party with Posses- 
sion.] — The labour and skiU employed on a race- 
horse by a trainer are a good foundation for a 
lien ; but if by usage or contract the ow*ner may 
send the horse to run at any race he chooses, 
and may select the jockey, the ti'ainer has no 
continuing right of possession, and consequently 
no lien. Forth v. Simjjson, 13 Q. B. 680 ; 18 L. J., 
Q. B. 263. 

Tender — Only Part of Work done.] — If 

A. delivers a chattel to B. under a contract by 
the latter to perform certain wuirk thereon at a 
fixed price, and before such work is completed 
A. coniitermands the order and demands the 
chattel from B., at the same time tendering a 
sum sufficient to pay for the w’ork actually done, 
he wfill be entitled to maintain trover therefor 
without tendering the contract price. Lille y v. 
Barnsley, 1 Car. & K. 344. 

6. Particular Trades. 

Calico Printers.] — Calico printers have a lien 
for a general balance on goods delivered to them 
to print. Weldon v. Gould, 3 Esp. 2tJ8 ; 6 E. E. 
832. 8. P., Weld) v. Four, Peake’s Add. Cas. 167 ; 

4 E. E. 900. 

Bo, wdiere calico goods are delivered to a 
person to have them printed, and such person 
delivers them to a calico printer for that purpose, 
to wdiom he is indebted, the calico printer may 
hold these goods against the owner, by virtue of 
his lien. 1 h. 

Serable, that, by the custom of trade in Man- 
chester, as between calico printers and engravers, 
the latter have no right of general lien for 
balances due to them from the former. Lilley 
V. Barnsley, 1 Car. & K. 344. 

Conveyancer.] — A certificated conveyancer is 
not entitled to a lien upon deeds delivered to 
him, and “with and in respect of” which he has 
done business : the business not having been 
done upon the deeds, or their value thereby 
increased. Steadman v. Hocldeg, 15 M. k W. 
553 ; 15 L. J., Ex. 332 ; 10 Jur. 819. 

Dyers.] — A dyer has no lien upon an article 
delivered to him to be dyed for a general balance, 
but only for the particular price of dyeing that 
article. Benmtt v, Johnson, 2 Chitt, 455 ; 3 Dough 
387. S. F., Green v. Farmer, 4 Burr. 2214 ; 
1 W. BL 651. 

But in one case at nisi prius it wms held that 
a dyer had a hen for a general balance. Sar/dl 
V. Barahard, 4 Esp, 53. 

A general lien established in the bleaching 
trade at Nottingham. Plaice y* Allcoeh, 4 F. & F. 
1074. 
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The dyers of Halifax were held to liaye no lien 
for their general balance, and that they could 
not retain for the price of dyeing any other than 
the particular goods dyed, or at most only for 
the dyeing of such goods as were delivered to 
them at one and the same tune, under one entire 
contract. Chm v. Waterhouse^ 6 East, 523, n. ; 
8 E. E. 524, 11. 

But an agi'eement entered into by some dyers, 
that they would not receive any more goods to 
he dyed,' unless they might have a lien on those 
goods for their general balance, is good ; and a 
person who, after notice of it, delivers goods to 
be dyed, must be taken to have assented to the 
term's of the agreement. Klrltham v. Shawcross, 
6 Term Eep. 14 ; 3 E. E. 103. 

Factor,] — A factor has a lien both for his 
expenditure on the goods in his possession, and 
his general balance. Coioell v. Simpson, 16 Yes. 
2S0 ; 10 R. E. 181. 

Fullers.]— Cloths were left by a bankrupt, 
before his" baidvruptcy, with a fuller to be 
di’essed. A lialaiice was then due from the 
bankrupt to him for work done on other cloths. 
The assignees having tendered him the sum due 
for work done on the cloths in his possession, 
and denianded them ; on his refusal to deliver 
them up : — Held, that he had no right to detain 
them for his general balance; and that the 
assignees were entitled to recover in an action 
of trover. Rose v. Hart, 2 Moore, 547 ; 8 Taunt. 
499 ; 20 E. E. 533. 

Proprietors of a scribbling and fulling mill 
sti[mlated that all goods on hand should be 
subject to a lien, for a geneml balance. Having 
received certain wool and cloth of C., to be 
scribbled and fulled, and certain oil and dyeing 
materials to be used by him on the wool, for 
wliich [uirpose lie had access to the oil and dyes 
in a room of which the' [proprietors of the mill 
ke{)t the key : — Held, that goods on hand meant 
the yarn or cloth sent to the mill, and that they 
had no lien for their general balance on the oil 
and dyeing materials. Cumpston v. Haigh, 
2 Scott, 684 ; 2 Bing. (N.C.) 449 ; 1 Hodses, 373 ; 
6 L. J., C. ?. 99. 

Millers.] — An agreement that a miller should 
be [laid in a [particular manner does not deprive 
him of liis right of dien. Chase y. Westmo7't% 
2 Marsh. 346 ; 17 E. E. 301. And see S. C., 
5 .M, k S. 180. 

Packers.] — A packer has, by custom of trade, 
a general lieu upon all the goods of a customer 
in his po^ssi'^simi or in his hands for aU moneys 
due to him from that customer, and not merely 
for uKuicy (o\ mg m respect of those particular 
goods. Witt, In re, SJmh'ooh, Hue paHe, 45 L. J., 
Bk. 1 IS ; 2 Oh. D. 489 ; 34 L. T. 785 ; 24 W. W 
891— C. A. 

A paekei- may retain goods till he is paid the 
price of jpacking, where it Is usual for the 
} packers to lend money to the clothiers, and the 
cloths to he a pletige, not only for the work done 
in packing, but for the loan of money likewise ; 
and th{‘ goods, notwithstanding the debtor has 
becHum* bankrupt, shall not be taken from the 
jKU'ker till Ids whole debt is satisiled. Secus, 
wh(;u gu tods are delivered for a par.ticular pur- 
pose; in this ease there is a specific lien upon 
them for th(^ [price only of what is then done to 
those goods. parte^ 1 Mk, 228. 


Printers.]— A printer employed to print certaiiii 
numbers, but not all consecutive numbers of air 
entire work, has a lien upon the copies not de- 
livered for iris general balance due for printing- 
the whole of those numbers. Make v. McJioUon, 

3 M. k S. 167. See Ford v. Baynton, 1 D. P. C. 
357. 

But a stereotype printer has no lien on stereo- 
type plates not manufactured by himself, but 
put into his hands to print from them. Bleadeiv 
V. Hancock, M. & M. 465 ; 4 Car. & P. 152. 

If a party claims a lien on plates for his bill 
for printing from them, in order to establish it„ 
he must shew a course of dealing so general and 
uniform that persons must be supposed to form 
their contracts on the tacit understanding that 
there is such a usage. Ih. 

7. In other Cases. 

Distrainers.] — A distrainer has no lien upon 
goods taken under a distress for rent and 
replevied, but is left to his remedy on the- 
replevin bond. Bradyll Y.Ball, 1 Bro. C. C. 427. 

Bookseller.] — A bookseller under an agreement 
with an author to receive a share of the profits- 
and interest on his advances in publishing a 
book has a lien on the copyright for his disburse- 
ments. Brook V. Wentwortk, 3 Anst. 881. 

Shipwright.] — A shipwright has a lien upon 
a ship for repairs. Franklin v. Hosier, 4 B. k 
Aid. 341 ; 23 E. E. 305. 

But a shipwright in the river Thames lias- 
no lien on a ship taken into his dock to be 
repaired, without an express agreement for that 
purpose, because by the usage of the trade the 
credit is always given to the owner. Baitt v. 
Mltekell, 4 Camp. 146. 

It is otherwise where the shipwright deals for- 
ready money. Ih. 

There is a lien on a ship for repairs done- 
abroad without any hypothecation. Halkett,, 
Ex parte, 3 Yes. k B. 135 ; 2 Eose, 194. 

Shipowners.] — A firm of brokers having 
chartered a ship advertised her as about to* 
sail, and invited shippers to send their goods by 
her. Under the charterparty the captain was to 
have an absolute lien on the cargo for freight, 
dead freight and demurrage. The plaintiff, who* 
had no notice of the charterparty, dealing with 
the charterers only, sent some tea on board, to- 
be carried at a rate of freight agreed upon 
between himself and the charterers. Afterwards- 
the charterers were unable to fill the ship, and 
so to carry out their contract with the owner,, 
and the ship accordingly did not sail. No bills 
of lading for the tea had been signed, and the- 
captain refused to sign them unless they were- 
expressly made subject to the charterparty. The 
shipowner claimed a lien on the tea, for the- 
expenses incurred by him through his dealings 
with the charterers : — Held, that "he had no suck 
lien, the plaintiff having had no notice of the 
charterparty, and there beingnothing toput him 
on inquiry ; and the tea was ordered to be given, 
up to the plaintiff, the intended carriage thereof’ 
having failed. Peek v, Larsen, 40 L. J,, Ch. 763 ;. 
L. K. 12 Eq. 378 ; 25 L. T. 580 ; 19 W. E. 1045. 

] On Insurance Policies for Premiums.]— The- 
lien of a broker upon policies of Insurance which* 
he has effected, and on which he has paid the; 
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premiums, may be superseded by a special 
.arrangement or contract, or b}^ his particular 
mode of dealing with the parties for whom he 
has effected them. But where he has merely 
agreed to state monthly accounts and to receive 
monthly payments, but has never delivered up 
the policies until after actual payment made to 
him, his general right of lien is not superseded. 
And this is so though he has effected the policies 
through an interinediai’y, whom he knew to be 
an intermediary and not the principal, and who 
has received payment from the principal, but 
who has not paid the broker. MsJier v. SnM, 
48 L. J., fix. 411 ; 4 App. Cas. 1 : 39 L. T. 430 • 
27 W. E. 113— H. L. (E.) 

^ee lNsuEANCE— S hipping. 

For Outlay and Improvements.]— Land- 
lord AND Tenant — Estate. 

By Company on Shares.] — A company by its 
articles had a lien on the shares of any member 
for moneys due to the company from him, and 
might sell the shares registered'* in the books of 
the company in the name of such debtor, and 
apply the proceeds in discharging such debt, and 
might refuse to register any transfer of shares 
whilst the member making the transfer was 
indebted to the company Held, that “due” 
meant “presently payable,” and consequently, 
that the company was not entitled to refuse to 
register a transfer of shares, for the reason that 
it held bills of the member making the transfer 
which had not arrived at maturity. StooMon 
Malleable Iron 6b., In re^ Chapman. Use parte, 
4o L. J., Ch. 168 ’, 2 Ch. D. 101. 

The articles of association of the companj^ 
provided that they should have a “ first and 
paramount lien” upon all the shares of a share- 
holder for his debts. A firm largely indebted to 
them became bankrupt. One of the partners as 
a trustee had certain shares in the company 
registered in his name : — Held, that the company 
had a lien on these shares for the debt. Meio 
London and Brazilian Bank v. BrocMehank, 51 
L. J., Ch, 711 ; 21 Ch. 13. 302 ; 47 L. T. 3 : 30 
W. R. 737— C. A. 

And see Company. 

Validity on Bankruptcy.] — See Bankruptcy. 

Partners— Retiring Partner on Assets.] — An 

agreement for the dissolution of a partnership 
between two traders provided that the balance 
due to the retiring partner should be paid partly 
by an immediate cash payment, and partly by 
weekly instalments, and the continuing partner 
agreed to enter into a personal bond conditioned 
for carrying out the terms of the agreement : — 
Held, that the agreement was an executory one, 
and that, at any rate, till the cash payment had 
been made and the bond had been given, the 
assets of the business remained joint assets, and 
the retiring partner was, subject to the payment 
of the debts due to the joint creditors, entitled 
to a lien, upon the assets in respect of what 
remained due to him under the agreement. Wood.^ 
Bx parte, Wright, In re, 10 Ch. I). 554 ; 39 L. T. 
646 ; 27 W. R* 401— C. A. 

— — Of Surviving Partner.] — One who was a 
member of a partnership firm, appointed one of 
his surviving co-partners and another person liiS: 
executors Held, that the surviving partner was 
not deprived of his right to retain assets in his 
hands in satisfaction of the liability of the 


testator to the firm, by the fact that the amount 
of the liability had not been ascertained, no 
accounts of the partnership having been taken. 
Morris, In re, Morris t, Morris, 44 L. J. Ch. 
178 ; L. R. 10 Ch.68 ; 31 L. T. 491 ; 23 W. R. 120. 

On Rescission for Fraud.]— The plaintiff 

was induced by the fraud of the defendant to 
purchase a share of his business, and to enter 
into partnership \vith him. Judgment being 
given for the rescission of the agreement, and 
the dissolution of the partnership Held, that 
the plaintiff was entitled, in respect of the 
purchase-money which he had paid, to a lien 
on the surplus of the partnership assets after 
satisfying the partnership debts and liabilities, 
and that, in respect of any sums which he had 
paid or might pay in satisfaction of partnership 
debts, he was entitled to stand in the place of the 
partnership creditors to whom he made the pav- 
ments. Mgeoek v. Beatson, 49 L. J., Ch. 127 : 
13 0h. D. 384;‘28W. R. 319. 

See also Partnership. 

Particular Fund.] — Order to pay money out 
of a particular fund gives the party a specific 
lien thereon. Smith v. Ererett, 4 Bro. C. C. 64. 

Protecting and Preserving Property — Services 
of Police.] — Where money, the property of a 
deceased person who died in the city of Dublin, 
and was left derelict, and the Dublin metro- 
politan police took possession of it, and retained 
it in their custody until administration was 
taken out : — Held, that the expenses of the 
police in doing so were a salvage claim, payable 
out of the assets. Bike, In re, Burke v. Burke, 
23 L. R,, Ir. 9. 

Banker— Special Credit.]— A letter from a 
banker stating that a special credit for a specified 
amount has been open in favour of a particular 
person does not constitute an equitable assign- 
ment of, or impress a trust upon, funds in the 
banker’s hands to that amount. Morgan v. Lari- 
viere, 44 L. J., Ch. 457 ; L. R. 7 H. L. 423 ; 32 
L. T. 41 ; 23 W. E. 537. 

L. entered into a contract in England with the 
French government for a supply of a large 
number of cartridges, to be paid for through 
the ambassador upon the production of certifi- 
cates of approval fi*om the agents of the govern- 
ment. The contract specified the times and 
quantities of each delivery, and time was to be of 
the essence of the contract. Bankers in England, 
who had in their hands funds belonging to the 
French government, wnote to L. that a special 
credit for 40,000L had been opened in his favour, 
and would be paid him on receipt of the certi- 
ficates. Some cartridges were supplied and paid 
for, others were delivered, but the certificates 
were refused on the ground that the contract 
time had expired : — Held, that the lett er did not 
amount to an equitable as,sigiiment of the 40,0006, 
and L. had no claim on the bankers for the price 
of the parcels for which certificates had been 
refused, as the terms of the contract, wdiicii could 
not be varied by parol, had not been complied 
with. lb. 

On Property Unsettled.] — Immediately before 
a marriage the intended husband signed a memo- 
randum agreeing that certain bonds (in the memo- 
randum called stocks), Avhich were part of the 
wife’s property, should be transferred to her and 
her son by, a former marriage in trust for her, 
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iieitiier part}^ having power to dispose of the 
stocks withoxtt consent of both parties to such 
disposal.’’ After the marriage the husband 
o})tained possession of part of these bonds with- 
out the consent of the son, and disposed of them : 
— Held, that the husband was liable to make 
good the amount of the bonds so disposed of by 
iiim, and that the wife and her trustee were 
entitled to a lien for the amount upon all her 
other lu’opertv" which remained in specie, ^ and 
that the amount must be settled. HaMle v. 
Hadle, 2 Ch. D. ‘dOi ; U L. T. 747 ; 24 W. E. 
564 — G. A, ' 

Lien of Clerk to local Board on Documents.] 

— “Where a solicitor had been appointed clerk to 
a local board, with a salary, for conducting the 
legal as well as the ordinary business of the 
board, it was held by Bacon, V.-O., upon an inter- 
locutory motion in an action for mandamus to 
compel production of papers, that, whatever 
claim the clerk might have against the board 
for payment of costs in respect of professional 
services, he liad no right, being in the relation of 
servant to the board, to refuse production of the 
legal papers or other documents claimed l:)y the 
Ix'jiiix! as belonging to them : — But held, by 
t-he Ci)urt of appeal, that as such an order would 
|)rejudice the clerk's lien it could not be made 
before the trial of the action without payment 
into court of a sum sutlicient to meet the amount 
claimed by the clerk, upon which he was to have 
the same lien as upon the papers ; and the court 
ordered tliat upon that being done the clerk 
sliould deliver up to the plaintiffs all books and 
|)a|)ers claimed in the action. jVeunuqton Local 
Board v. Bldridge, 12 Gh. B. 349— C.A. 

Of Market Clerk.] — xA bookkeeper in Smith- 
lield market must pay money which he receives 
for the .sale of beasts to the vendor, and cannot 
retain it for the private debt of the salesman em- 
ployed by the vendor. Goode v. Jones^ Peake, 177. 

Pledge of Chattels by Factor — Eights on 
Bankruptcy.] — A horsec leader sent a pair of 
horses to a customer in exchange for another 
fiu* which she had paid 170A, but which she 
liiifl retiuTied as not being according to warrant3^ 
He requested the customer to keep the second 
pair until he could supply a suitable pair. She 
accordingly used the horses until the horsedealer 
l:>ef*amo bankrupt, when it was found that 
the iiorses belonged to a third person who had 
intr listed them to the bankrupt on such general 
terms tiiat tlie county court judge had held that 
i hoy u'crfi in the baiiki upt's order and disposi- 
tion at the time of the bankruptcy, with the 
consent of the true owner. The customer claimed 
a lien upon the Iiorses: — Held, that the bank- 
rupt criuld not create such, a lien, and that they 
niiisi given up to the trustee. SiMence, lu 
Ilou, E.r parte. 47 L. J., Bk. 36; 7 Gh. B.;70 ; 
37 L. T. 508 ; 26 W. R.82. 

Lessee. ;— A lessee in pos.session is not entitled 
as against his mortgagee to a lien on policy 
nmmys, for repairs done after a fire. Garden v. 

23 ti. J., Gh. 478. * 

Joint Owners.]— A. ami B. were joint owners 
<4 a house, and A. luul laid out on it moneys 
which he had ohtiiincd frqm B. : — Held, that, B. 
had no lien oir the house for the amount. Kay 
Y. JokndoH, 21 Beav. 536. 


Auctioneer’s Charges.]— A mortgage deed was 
delivered to A., an auctioneer, for the purpose of 
obtaining payment of the principal and interest 
due thereon from the mortgagor, and A. made 
several applications for that purpose : — Held, that 
A. had no lien on the deed in respect of the 
charge for making those applications. Sanderson 
V. Bell, 2 0. & Mr304 ; 4 Tyr. 244 ; 3 L. J,, Ex. 
66 . 

SeeM^o xAuction and Auctiokeee. 

Croods in Bond.] — k. having two pipes of wine 
lying in a bonded warehouse in the name of B., 
who'^had given bond for the duties, sold them to 
C.,and gave him a delivery order, and it was at 
the same time agreed that C. should pay the 
duties. When they became payable, B. was 
called upon and paid them, and took away the 
wine to his own cellar. A. repaid the amount 
of duties to B. ; C. never required B. to transfer 
the wine to his name, but he after'wards took 
away one pipe, and was charged with and paid 
warehouse rent to B. ; G. afterwards became 
bankrupt, and his assignees demanded the other 
pipe ; — Held, that B., at xA.’s request, was entitled 
to keep it till the duties were paid. Winks v. 
KassaU, 9 B. & C. 372 ; 7 L. J. (o.s.) K. B. 265. 

As between Creditors.] — As between debtor 
and creditor the doctrine of lien is so equitable 
that it cannot be favoured too much ; but as 
between one class of creditors and another, there 
is not the same reason for favour. Jaeohs v. 
Zatour, 5 Bing. 130 ; 2 M. & P. 201 ; 6 L. J. (O.S.) 
C. P. 243. 

By Creditor against Executor.] — When a 
debtor gave authority by parol to his creditor to 
take certain goods, passing by delivery, and to 
sell them, and out of the proceeds to retain his 
debt : — Held, that the creditor, against the 
administrator of the debtor, had a lien on such 
goods to the extent of his claim. Giirnell v. 
Gardner. 4 Giff. 626 ; 9 Jur. (N.s.) 1220 ; 9 L. T. 
367 ; 12 W. R. 67. 

For Costs.] — Where in an action for pirating a 
trade mark wharfingers hold the pirated goods, 
semble, that the plaintiff had no lien for his 
costs. Moet v. Pickermg, 47 L. J., Ch. 527 ; 8 
Ch. D. 312 ; 38 L. T. 799 :‘ 26 W. R. 637-0. A. 

Equitable Lien— “ Lying by.”] — The equitable 
rule as to the effect of a person’s lying by, and 
allowing another to expend money on his pro- 
perty, does not apply where the money is expended 
with knowledge of the real state of the title. 
Bennie v. Young, 2 Be G. <fc J. 136; 27 L. J., 
Ch. 753. 

An equitable owner of land erected a granary 
thereon : he afterwards allowed his two sons to 
use and occupy them, and they erected other 
buildings thereon at a great expense : — Held, 
that the sons had a Hen on the premises for tlieir 
outlay. Umty Joint Stock Mnimal Banking 
Association y. King, 2^ Beav. 72 ; 27 L. J., Ch. 
585 ; 4 Jur. (N.S.) 470 ; 6 W. E. 264. 

Agents, Factors, &c.]— P rincipal and 
Aoent. 

Solicitors.]— Ahc Solicitor. 

, Trustees.]— fe Trust AND Trustee, 

W' Bankers.]— B anker. 

I ;■ Carriers.]— /Sh? Carriers. 
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Dock Companies.]' — See Shippiitgi-. 

Innkeepers. Iknkeeper. 

Mortgagees.] — Mortgage. 

Pawnbrokers .] — See Bailment. 

Maritime .] — See Shipping, 

Vendors of Land .] — See Vendor and Pur- 
chaser. 

Vendors of Chattels .] — See Sale op Goods. 


OF LIABILITY. 

LIGHT AND AIR. 

See EASEMENT. 


LIGHTHOUSE. 

See SHIPPING. 


LIFE, ESTATE FOR. 

See ESTATE. 


LIGHTING AND 
WATCHING. 

See LOCAL GOVERXMEKT. 


LIFE INSURANCE. 

See INSURANCE. 


LIMITATION OP 
LIABILITY. 

See SHIPPING. 
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